This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by 


Google 


HARVARD  LAW  SCHOOL 
LIBRARY 


Dii  itized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


'■itHteihL&ie*  '"■'«  •!>^-  ^^4-  3c 


CIVnrAND  CRIMINAL 


CODES  OF  PRACTICE 


OF  KENTUCKY 


AND 


Amendments  Enacted  Prior  to  1899. 


WITH  NOTES  OF  DECISIONS,  FORMS,  AND  INDEXES. 


PREPARED   BY 

Hon.  JOSHUA  F.  BULLITT. 


THIRD  EDITION. 

CORRECTED  AND   ANNOTATED   TO  JULY    I,    I902,    BY 

WM.   MARSHALL  BULLITT. 


LOUISVILLE: 
THE    BRADLEY  &  GILBERT  COMPANY,  PUBLISHERS. 

1902. 


•■f 


Digitized  by 


Google 


3£.'J 


Copyrighted  1895. 


BLBCTROTYPEU  BY 

ROBERT     ROWILL, 

LOtflSVILLB,  KY. 


Digitized  by 


Google 


PREFATORY  NOTE 


In  preparing  this  new  edition  of  Bullitt's  Code  it  has  been  the 
endeavor  to  correct  all  errors  in  the  text  of  the  previous  edition,  to 
add  aSl  amendments,  and,  in  the  Appendix,  to  refer  to  all  cases  con- 
struing the  Code  from  June,  1892,  to  March  I,  1899,  whether  reported 
in  the  Kentucky  Reports,  Kentucky  Law  Reporter,  or  the  South  West- 
ern Reporter. 

WILLIAM  MARSHALL  BULLITT. 
Louisville,  March  10,  1899. 


4    ~c 


^L. 


6  5~i  i  *  i' 


Digitized  by 


Google 


Preface  to  Civil  Code. 


i.  The  Civil  Code  was  partly  enacted  in  1851,  but  greatly  enlarged, 
to  some  extent  amended  and  also  re-sectionized  in  1854;  which  was  fol- 
lowed by  a  revision  and  re-enactment  which  took  effect  January  1,  1877. 
Where  sections  of  the  Codes  of  1854  and  1877  relate  to  the  same  subject, 
even  though  containing  dissimilar  provisions,  the  former  are  indicated  by 
bracketed  numbers. 

This  edition  contains,  it  is  believed,  all  amendments  enacted  since 
January  1,  1877;  including  an  act  of  1892,  entitled  "An  Act  to  regulate 
practice  in  circuit  courts  having  continuous  sessions  "  {Appendix,  page  729), 
which  amended  the  Code  in  several  respects  as  to  practice  in  those 
courts. 

2.  Including  volume  14  and  the  first  four  hundred  pages  of  volume 
15  of  the  Kentucky  Law  Reporter,  this  edition  contains,  it  is  believed, 
references  to  all  decisions  construing  the  Civil  Code  which  were  ren- 
dered by  the  Court  of  Appeals  before  October,  1893,  and  reported  or 
marked  for  publication  by  the  Reporter  of  that  Court ;  some  of  them, 
for  a  reason  stated  in  the  foot-note  on  page  734,  being  cited  in  the  Ap- 
pendix (pages  734-753),  so  arranged,  however,  with  references,  seriatim, 
to  the  sections  to  which  they  relate  that  they  can  be  readily  found  by  an 
inquirer  as  to  any  section ;  but  most  of  them,  with  many  decisions  ren- 
dered before  the  adoption  of  the  Code,  are  cited  in  notes  immediately 
following  the  sections  to  which  they  relate ;  though  numerous  decisions 
rendered  before  and  since  the  adoption  of  the  Code  are  cited  in  the  notes 
to  Forms,  or  in  notes  which  are  otherwise  separated  from  immediate 
connection  with  any  section  of  the  Code,  the  subjects  to  which  they 
relate  being  indicated,  as  to  the  former,  by  the  Index  to  Forms ;  and, 
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as  to  the  latter,  by  the  figures  in  the  left-hand  column  of  the  General 
Index. 

3.  With  perhaps  only  two  exceptions,  citations  of  decisions  of  the 
Superior  Court  have  been  omitted,  partly  because  they  are  not  believed 
to  be  authoritative,  and  partly  because  the  habitual  practice  of  that  court, 
in  refusing  to  grant  appeals,  indicates  that  its  unrevised  decisions  did  not 
"involve  any  novel  questions  of  sufficient  importance* '  to  merit  the  at- 
tention of  the  court  of  last  resort  {see  §5  of  the  Act  creating  the  Superior 
Court) ;  and  citations  from  manuscript  opinions  of  the  Court  of  Appeals 
have  been  omitted  for  reasons  which  were  thus  stated  in  the  Preface  to 
my  first  edition  of  the  Code : 

"I  had  prepared  notes  of  a  number  of  MS.  Opinions  concerning  the 
Civil  Code,  to  which  I  concluded  not  to  refer  in  my  published  notes; 
believing  that,  with  the  exception  of  LitteWs  Selected  Cases,  Reports  of 
MS.  Opinions  of  the  Court  of  Appeals  have  been,  and  that  mine  would 
have  been,  more  apt  to  mislead  unwary  lawyers  than  to  affect  the  minds 
of  experienced  judges-;  that,  though  circuit  judges  may  feel  bound  to 
follow  them,  the  Court  of  Appeals  pays  them  little  or  no  respect,  unless 
they  happen  to  accord  with  views  formed  independently  of  them ;  and, 
in  short,  that  the  practice  of  publishing  Opinions  which  the  court  did 
not  choose  to  rescue  from  oblivion  is,  as  a  general  rule,  '  more  honored 
in  the  breach  than  the  observance.' " 

4.  The  references,  in  the  notes,  to  provisions  of  the  General  Statutes 
having  been  made,  not  to  show  what  is  now  the  statutory  law  on  the 
subjects  therein  mentioned,  but  in  order  to  illustrate  rules  of  pleading 
and  practice  as  to  those  and  similar  statutory  provisions,  I  deemed  it 
unnecessary  to  explain,  or  to  make  a  particular  investigation  concerning, 
the  extent  to  which  those  provisions  agree  with  the  acts  of  1892-93.  I 
believe,  however,  that  but  few  attempts  were  made  in  said  acts  to  change 
those  provisions ;  and,  for  reasons  similar  to  those  suggested  in  the  foot- 
note on  page  146  of  the  Criminal  Code,  it  seems  probable  that  those 
attempts  were  unavailing,  except  so  far,  if  at  all,  as  those  provisions 
conflict  with  the  Constitution  of  1.89 1 ;  a  suggestion  which,  perhaps, 
involves  important  questions,  if  not  as  to  any  of  those  provisions,  as  to 
other  provisions  of  the  General  Statutes  concerning  which  there  was 
legislation  in  1892-93 ;  it  being  what  may  seem  to  be  the  singular  fact 
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that,  whilst  the  Legislature  followed  section  5 1  of  the  Constitution  in 
enacting  the  eight  amendments  of  the  Civil  Code  and  the  three  amend- 
ments of  the  Criminal  Code,  in  1892-93,  in  the  chapters  concerning 
Attorneys  at  Law,  Executions,  Executors  and  Administrators,  Guar- 
dians and  Wards,  and  sixty -five  other  chapters  enacted  in  1892-93 
upon  subjects  embraced  in  the  General  Statutes,  no  mention  was  made 
of  that  work.  This  is  not  the  place  for  a  discussion  of  the  questions 
above  suggested ;  but,  in  view  of  sections  5 1  and  245  of  the  Constitu- 
tion, the  former  of  which  declares  that  "no  law  enacted  by  the  General 
Assembly  shall  relate  to  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title,  and  no  law  shall  be  revised,  amended,  or  the  pro- 
visions thereof  extended  or  conferred  by  reference  to  the  title  only,  but 
so  much  thereof  as  is  revised,  amended,  extended,  or  conferred,  shall 
be  re-enacted  and  published  at  length ;"  and  the  latter  of  which  required 
the  appointment  of  Commissioners  ' '  to  revise  the  statute  laws  of  this 
Commonwealth  and  prepare  amendments  thereto,  to  the  end  that  the 
statute  laws  shall  conform  to  and  effectuate  this  Constitution,"  and  to 
lay  the  same  "  before  the  next  General  Assembly  for  adoption  or  rejec- 
tion," I  submit — 

(1)  That  the  Convention  did  not  contemplate  a  general  revision  of 
our  statutory  laws,  whereby  the  State  would  be  saddled  with  heavy 
expenses  in  addition  to  the  cost  of  the  Convention ;  but  contemplated 
preparation  by  the  Commissioners  of  only  such  enactments  as  were 
necessary  to  make. our  statutes  " conform  to  and  effectuate"  the  Con- 
stitution;— the  words  "revise  the  statute  laws"  being  used  with  refer- 
ence only  to  statutes  in  conflict  with  the  Constitution,  and  the  words 
"prepare  amendments  thereto"  being  used  as  equivalent  to  the  words 
"prepare  enactments  with  reference  thereto,"  to  the  end  that,  &c. ; 
and  that  the  Convention,  thus  contemplating,  did  not  intend  to  make 
the  provisions  of  section  51,  concerning  the  revision,  &c,  of  laws,  ap- 
plicable to  the  work  of  the  Commissioners;  or,  in  other  words,  to 
legislation  upon  subjects  embraced  by  statutes  which  the  Constitution 
expressly  or  virtually  annulled,  and  thus  placed  on  the  same  footing  as 
to  the  passage  of  subsequent  enactments  as  if  they  had  never  existed : 
for  it  would  be  irrational  to  speak  of  revising  or  amending  or  extending 
the  provisions  of  a  statute  not  in  existence. 
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(2)  That  the  Convention  intended,  by  section  51,  to  prevent  the 
revision,  amendment  or  extension  of  any  statute,  whether  enacted  be- 
fore or  after  the  adoption  of  the  Constitution,  except  by  a  statute  which 
shows  on  its  face  that  it  is,  and  to  what  extent  it  is,  revisory,  amenda- 
tory or  extensional. 

5.  In  Piper  v.  Gunther  &  Sons,  15  Ky.  L.  R.9  462,  it  was  held  that 
the  provisions  of  the  Civil  and  Criminal  Codes  of  Practice  apply  gener- 
ally to  circuit  courts  having  stated  terms,*  though  organized  under  the 
Constitution  of  1891;  but  that,  though  section  59  of  that  instrument 
contemplates  that  the  practice  in  such  courts  "shall  be  made  uniform 
by  general  law,"  yet,  as  there  had  been  no  such  legislation,  an  act  which 
prescribed  several  special  regulations  as  to  practice  in  the  Daviess  cir- 
cuit courtf  was  "  continued  in  force  by  the  first  clause  of  the  schedule'* 
of  the  Constitution. 

The  opinion  of  the  court  does  not  seem,  however,  to  preclude  the 

idea  that,  after  the  expiration  of  six  years  from  the  adoption  of  the 

Constitution,  without  any  legislation  on  the  subject,  the  Daviess  circuit 

court  will,  by  reason  of  said  schedule,  be  subject  to  the  rules  of  practice 

applying  to  circuit  courts  generally. 

J.  F.  BULLITT. 
January  i,  1895. 

•An  act  of  1892  {post%  p.  729),  after  prescribing  several  special  regulations  as  to  practice 
in  circuit  courts  having  continuous  sessions,  expressly,  and  perhaps  unnecessarily,  declared 
as  follows : 

"}  34.  Except  as  hereinbefore  provided,  practice  in  circuit  courts  having  continuous 
session  shall  conform  as  nearly  as  practicable  to  practice  in  circuit  courts  having  terms." 

fSee  Act  of  1880,  1  S.  A.,  520. 
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AN      ACT 


REGULATING 


PRACTICE  IN  CIVIL  CASES. 


Be  it  enacted  by  the  General  Assetnbly  of  the  Commonwealth  of  Ken* 
tucky,  as  follows : 

TITLE    I. 

PRELIMINARY  PROVISIONS. 

{  I.  Civil  cases  defined. 

{  2.  actions  defined. 

}  3.  Special  proceedings  defined. 

§  I.  Civil  cases  are  actions  or  special  proceedings. 

A  proceeding  by  the  Commonwealth  to  enforce  a  forfeited  recognizance  or  bond  is  a 
aril  proceeding.     13  Bush,  349. 

§  2.  A  civil  action  is  a  demand,  by  pleadings,  in  a  court  of  justice, 
for  the  enforcement  of  an  alleged  right  of  a  plaintiff  against  a  defendant. 

See  }  732,  subs.  34,  as  to  meaning  of  the  word  ««  action." 

§  3.  Every  other  civil  case  is  a  special  proceeding. 

1.  A  motion  pursuant  to  }  648,  upon  a  bond  given  pursuant  to  §  645,  is  a  special  pro- 
ceeding.    18  B.  M.t  662.     So  is  a  bastardy  case.     4  Met.,  69;  3  Bush,  4. 

2.  A  provisional  remedy,  such  as  an  attachment  or  injunction,  is  not  a  cause  of  action ; 
bat  is  merely  an  incident  to  the  action  in  which  it  is  obtained.     1  Met.,  97. 

3.  Observe,  that  subsection  34  of  }  732  of  this  Code  declares  that  its  provisions  con- 
cerning actions  shall,  so  far  as  applicable,  embrace  special  proceedings — a  declaration 
not  contained  in  the  Code  of  1854. 
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TITLE  II. 

FORM  OF  CIVIL  ACTIONS. 
\  4.  Actions,  form  of. 
i  5,  6.  are  ordinary  or  equitable. 

J  7.  on  lost  writing,  &c. 

§  8,  9.  error  as  to  form  of,  correction  of,  by  plaintiff. 

3  10-1.  transfer  of  to  ordinary  docket  by  defendant. 

2.  equity  docket  by  defendant. 

3.  from  one  docket  to  another  by  court. 
J  I  l-I.  to  equity  docket  by  either  party. 

2.  issue  in,  to  equity  docket,  by  either  party. 

3.  after  trial  of  other  issues. 

4.  when  consent  necessary  to. 
?  12.  for  jury  trial  of  issue. 

J  13.  from  one  court  to  another. 

§  14.  bond  of  defendant  before  transfer  of  to  equity. 

?  15.  waiver  of  error  as  to  form  of. 

§  16.  application  of  Code  to. 

§  17.  Limitation  of  equity  powers  over  judgments  at  law. 

§  4  [1].   Form  of  actions. — There  shall  be  but  one  form  of  action. 

1.  See  J  no  as  to  captions  of  petitions 

2.  The  Code  has  not  changed  the  law  concerning  facts  which  constitute  a  cause  of  action.  14 
B.  Af.t  85;  7  Bush,  535. 

3.  That  the  Code  has  not  abolished  the  old  distinctions  between  legal  and  equitable 
actions,  except  as  to  forms,  is  illustrated  "by  the  case  of  Garret  v.  Gault,  13  B.  M.,  380,  in 
which  it  was  held  that  a  plaintiff,  claiming  a  legal  right  in  an  ordinary  action,  was  not 
entitled  to  relief,  though  the  evidence  showed  that  he  had  an  equitable  right ;  and  by  the 
case  of  Brockhover  v.  Hurst,  1  Met.,  665,  in  which  it  was  said  that,  though  a  party  can  not, 
in  an  equitable  action,  recover  upon  a  fraudulent  contract,  whether  it  be  executory  or  exe- 
cuted ;  and  can  not,  in  an  ordinary  action,  recover  upon  an  executory  contract,  if  fraudu- 
lent ;  he  may,  in  an  ordinary  action,  recover  upon  an  executed  contract,  although  fraudu- 
lent; and  see,  to  same  effect,  Bibb  v.  Bibb,  17  B.  M.,  307. 

§  5  [3].  Actions  are  ordinary  or  equitable. 

§  6  [4,  5].  When  to  be  ordinary  or  equitable. — Unless  otherwise  pro- 
vided by  this  Code  or  other  statute — 

1.  Actions  of  which  courts  of  chancery  had  jurisdiction  before  the 
first  day  of  August,  185 1,  may  be  equitable  ;  and  actions  of  which  such 
jurisdiction  was  exclusive  must  be  equitable. 

2.  All  other  actions  must  be  ordinary. 

§  7  [6].  Actions  on  lost  writings,  &c. — An  ordinary  (#)  or  equitable 
action  may  be  brought  upon  a  bill  of  exchange,  or  a  note  (b)  or  other 
obligation,  or  upon  an  indorsement  or  assignment  thereof,  which,  or 
upon  a  judgment  the  record  of  which,  is  lost,  destroyed,  mutilated,  (*:) 
or  defaced,  without  fraud  on  the  part  of  the  plaintiff,  or  of  those  under 
whom  he  claims,  (d)     But  no  action  shall  be  brought  upon  an  instru- 
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ment  transferable  by  delivery,  merely,  which  is  alleged  to  be  lost, 
destroyed,  mutilated,  or  defaced,  without  a  previous  tender  by  the 
plaintiff  to  the  defendant,  if  his  name  and  place  of  residence  be  known 
to  the  plaintiff,  of  an  indemnifying  bond,  with  good  surety ;  nor  shall 
judgment  be  given  against  the  defendant,  in  such  action,  until  such 
bond  is  given,  with  good  surety  approved  by  the  court,  (e) 

{a)  Under  the  old  practice,  the  necessity  of  profert  prevented  actions  at  law  on  lost 
writings  under  seal  (i  Bibb,  618) ;  and  an  affidavit  that  it  was  lost  was  necessary  to  give 
jurisdiction  to  the  chancellor,  unless  the  demand  was  otherwise  of  equitable  cognizance  (2 
Bibb,  558).  But  either  an  ordinary  or  equitable  action  can  now  be  maintained  on  any  lost 
writing,  whether  it  was  under  seal  or  not  {Code,  \  7);  and  an  affidavit  of  its  loss  can  be  re- 
quired {Code,  $  116,  120).  And  such  affidavit  authorizes  proof  of  the  contents  of  the 
writing  (9  Danat  82) ;  and,  if  not  required  by  the  defendant,  proof  of  the  contents  and  de- 
struction of  the  writing,  as  alleged,  entitles  the  plaintiff  to  relief  (1  A.  K.  Af.,  424). 

(b)  This  section  applies  to  bank-notes.     18  B.  M.,  307. 

(e)  A  mutilated  writing  (not  mutilated  by  the  plaintiff)  should  be  received  as  evidence, 
if  "its  fair  import  can  be  collected  with  certainty."     2  Bibb,  559. 

(d)  1.  In  a  suit  on  an  alleged  lost  note,  it  appeared  that  the  note  had  not  been  lost; 
held,  that  the  suit  should  be  dismissed  without  prejudice  (5  Mon.,  252-3) ;  and  the  finding 
of  it  after  suit  brought  did  not  oust  the  chancellor's  jurisdiction  (3  J.  J.  M.,  300);  and 
much  less  strictness  is  required  in  stating  the  contents  of  a  lost  writing  than  of  one  not 
lost.    2  A.  K.  Af.,  490. 

(i)  1.  The  Code  of  1854  did  not  require  an  indemnifying  bond;  but  in  an  action  in 
equity  on  a  lien-note,  it  was  held  that,  though  the  note  "had  improperly  fallen  into  the 
hands  of"  a  non-resident  defendant  (against  whom  no  personal  judgment  could  be  rendered), 
the  plaintiff  must  give  a  bond  of  indemnity  (6  Bush,  594) ;  but  in  an  ordinary  action,  it  was 
said  that  the  necessity  of  tendering  such  bond,  before  suit,  was  dispensed  with  by  the  de- 
fendant's denial  of  liability;  and  that  the  giving  of  the  bond  before  judgment  was  suffi- 
cient (18  B.  M.%  311).    But  \  7  of  this  Code  seems  to  require  a  previous  tender  in  all  cases. 

2.  See  Bainbridge  v.  City  of  Louisville,  &$  Ay.,  285,  as  to  the  mode  of  proceeding  in 
order  to  prevent  payment  of  negotiable  instruments  which  have  been  lost  or  stolen  and 
hare  not  matured.  **,  •*' 

3.  In  the  case  last  cited  it  was  held  that  the  maker  of  negotiable  paper,  who  pays  it 
after  notice  of  its  loss  by  the  owner,  is  liable  to  the  owner  unless  he  can  show  that  he  paid 
it  to  %  bona  fide  holder  for  value,  who  purchased  it  before  maturity;  and  that  he  is  liable 
even  though  the  payment  was  made  to  a  bona  fide  holder  and  without  notice  of  the  loss,  if 
the  payment  was  made  after  maturity. 

§  8  [7].  Correction  by  plaintiff  of  error  as  to  form. — An  error  of  the 
plaintiff  as  to  the  form  of  action  shall  be  cause,  not  for  the  abatement 
or  dismissal  of  it,  but  merely  for  a  change  into  the  proper  proceedings 
by  an  amendment  of  the  pleadings  and  a  transfer  of  the  action  to  the 
proper  docket. 

Objection  to  a  petition  on  a  legal  cause  of  action,  because  it  is  described  in  the  caption 
as  a  ••petition  in  equity,"  can  be  made  only  by  a  motion  to  transfer  to  the  legal  docket. 
(14  B.  Af.,  3 ;  15  Id.,  171).  But,  in  an  ordinary  action,  claiming  only  a  legal  right,  which 
the  defendant  controverted,  and  which  the  plaintiff  failed  to  sustain  by  proof,  it  was  held 
that  the  court,  to  which  the  law  and  facts  were  submitted  by  consent,  erred  in  rendering 
judgment  for  the  plaintiff  upon  proof  showing  that  she  was  equitably  entitled  to  the  prop* 
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erty  in  controversy;  and  it  was  said:  "In  such  case,  after  answer  filed,  unless  the  plain- 
tiff, by  leave  of  court,  amend  his  petition,  so  as  therein  to  present  a  case  of  equitable  juris- 
diction, and  thus  give  the  defendant  notice  of  the  true  nature  and  ground  of  the  claim  and 
action,  the  court  should  render  judgment  in  favor  of  the  defendant "  (13  B.  A/.,  378) ;  citing 
J  6  of  Code  of  1851,  which  is  substantially  the  same  as  }  8  of  this  Code.  Subsequently, 
however,  it  was  held  that,  if  plaintiff  in  an  ordinary  action  show  a  right  to  equitable  re- 
lief, and  the  case  be  tried  in  the  court  below  as  an  equity-case,  without  objection,  the  Court 
of  Appeals  will  so  consider  and  decide  it.     17  B.  Af.t  167. 

§  9  [8]«  The  error  mentioned  in  the  last  section  may  be  corrected  by 
the  plaintiff  without  motion,  at  any  time  before  the  defendant  answers, 
or  afterward  by  leave  of  court. 

§  IO  [9]-  Transfer  of  action  from  one  docket  to  the  other. — 1.  The  de- 
fendant, by  motion  made  when  he  answers,  may  have  an  equitable  ac- 
tion transferred  to  the  ordinary  docket,  if,  according  to  the  provisions 
of  section  6,  it  should  have  been  art  ordinary  action,  and  if  the  answer 
present  a  defence  of  which  he  is  entitled  to  a  jury-trial. 

2.  The  defendant,  by  motion  made  when  or  before  he  answers,  may 
have  an  ordinary  action  transferred  to  the  equity  docket,  if,  according 
to  the  provisions  of  section  6,  it  should  have  been  an  equitable  action. 

3.  The  court  may,  without  motion,  order  the  transfer  of  an  action 
from  one  docket  to  another  if  either  party  be  entitled  to  such  transfer ; 
or  may  try  the  action,  or  render  judgment  therein  by  default,  unless  a 
party  entitled  to  a  transfer  move  therefor,  (a) 

[The  court  may,  in  its  discretion,  on  motion  of  either  party,  or  with- 
out motion,  order  the  transfer  of  an  action  from  the  ordinary  to  the 
equity  docket,  or  from  a  court  of  purely  common  law  to  a  court  of 
purely  equity  jurisdiction,  whenever  the  court,  before  which  the  action 
is  pending,  shall  be  of  the  opinion  that  such  transfer  is  necessary  because 
of  the  peculiar  questions  involved,  or  because  the  case  involves  accounts 
so  complicated,  or  such  great  detail  of  facts,  as  to  render  it  impractica- 
ble for  a  jury  to  intelligently  try  the  case.(£)     (Act  of  April  29,  1890.)] 

(a)  An  action  in  equity,  upon  a  legal  cause  of  action,  having  been  tried  by  the  chancel- 
lor (in  the  absence  of  a  motion  to  transfer),  will  be  treated  by  the  Court  of  Appeals  as  an 
ordinary  action,  except  that  the  evidence,  copied  and  certified  by  the  clerk,  will  be  treated 
as  part  of  the  record  without  a  bill  of  exceptions.     12  Bush,  473. 

(b)  In  an  ordinary  action  for  damages  upon  a  contract,  which  involved  several  compli- 
cated questions  as  to  the  value  of  work  done,  materials  furnished,  &c,  it  was  held  that  trans- 
fer of  the  case  to  the  equity  docket  and  trial  of  it  by  the  judge  did  not  deprive  the  plaintiff 
of  a  constitutional  right  to  a  trial  by  jury.    O'  Connor,  6v.,  v.  Hend.Br.  Co.,  16  A>.  Z.  -#.,  244. 

§  1 1  [10].  Transfer  of  ordinary  action  to  equity  docket.  — In  an  ordinary 
action  properly  commenced  as  such — 

I.  If  there  be  several  issues,  all  of  which  were,  before  the  first  day 
of  August,  1851,  cognizable  in  chancery,  though  none  were  exclusively 
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so,  either  party  may,  by  motion,  have  the  case  transferred  to  the  equity 
docket. 

2.  Either  party  may,  by  motion,  have  the  case  transferred  to  the 
equity  docket  for  the  trial  of  any  issue  which,  before  the  said  day,  was 
exclusively  cognizable  in  chancery. 

3.  If  there  be  an  issue  which  was  not  cognizable  in  chancery,  and  an 
issue  which  was  exclusively  cognizable  in  chancery,  before  the  said  day, 
the  plaintiff  may  have  the  former  issue  tried  before  the  latter  is  dis- 
posed of. 

4.  If  there  be  an  issue  which  was  not  cognizable  in  chancery,  and  an 
issue  which  was  cognizable  in  chancery,  but  not  exclusively  so,  before 
the  said  day,  the  case  shall  not  be  transferred  to  the  equity  docket  with- 
out consent  of  the  parties. 

I.  In  an  ordinary  action — 

(i)  The  defendant  has  no  right  to  a  transfer  of  the  case  unless  his  answer  present  a  valid 
equitable  defence  (13  B.  M.,  365);  and  not  then,  if  the  defence  be,  also,  a  valid  legal 
defence.     12  Bush,  445. 

(2)  In  an  action  at  law  on  a  note,  it  was  held  that  a  plea  of  no  consideration  would 
have' constituted  a  legal  defence;  but  that,  "looking  to  the  nature  of  the  facts  upon 
"  which  the  question  of  failure  of  consideration  depends  in  this  case,  we  think  that  the 
14  matter  was  clearly  inappropriate  for  the  determination  of  a  jury,  and  that  a  court  of 
"equity,  being  alone  competent  for  adjusting  it  properly  and  with  a  view  to  the  rights  of 
"all  the  parties,  the  defence  having  been  omitted  in  the  court  of  law,  was  properly  the 
"subject  of  equitable  jurisdiction  and  relief."     Reese  v.  Walton,  4  B.  AT.,  513. 

But  an  action  by  a  bank  against  its  former  cashier  and  his  sureties  was  based  upon  his 
alleged  negligence  in  supervising  employes  who  stole  $50,000  from  the  bank,  and  the  alle- 
gation of  negligence  was  denied :  held,  that  the  court  erred  in  transferring  the  case  from 
the  ordinary  to  the  equity  docket ;  notwithstanding  the  delay  or  inconvenience  resulting 
from  a  jury-trial,  in  inspecting  the  books  of  the  bank,  and  the  facility  with  which  a  master 
in  chancery  might  hare  explained  them.     78  Ky.,  441-42. 

(3)  If  the  answer  state  an  equitable  defence,  it  must  be  disposed  of  before  the  plaintiff 
can  have  judgment ;  and  the  defendant  is  entitled  to  a  transfer  to  the  equity-docket.  14 
*  **.,  89;  3  Bush,  353.     But  see  \  14. 

(4)  In  an  action  for  damages,  in  which  the  defendant  not  only  'traverses  the  plaintiff's 
allegation,  but  states  an  equitable  set-off  against  the  plaintiff,  the  plaintiff  is  entitled  to  a 
trial  of  the  legal  issue;  but  a  judgment  in  his  favor  should  be  suspended  until  the  equita- 
ble issue  is  determined.     2  Met,,  433. 

(5)  If  the  answer  state  an  equitable  and  legal  defence,  and  the  former  be  adjudged  in- 
sufficient, the  latter  should  be  tried  by  a  jury,  unless  a  jury-trial  be  waived.  15  B,  M.,  70 
Both  issues  must  be  disposed  of  before  the  plaintiff  can  have  judgment.  The  equitable 
issue  should  be  submitted  to  the  jury  for  a  special  verdict  if  there  be  no  motion  to  transfer 
it  to  the  equity-docket.     15  B.  M.,  591. 

But,  in  Behnet9  &c,  v.  Titherington,  &c,  6  Bush,  192,  the  defendants,  having  pleaded  an 
equitable  and  a  legal  defence,  moved  to  transfer,  not  merely  the  equitable  issue,  but  the 
case,  to  the  equity-docket.  The  motion  was  overruled ;  and,  after  a  jury-trial  as  to  the 
legal  issue,  and  a  verdict  for  the  plaintiff,  a  judgment  was  rendered  against  the  defendants, 
which  seemed  to  disregard  their  equitable  defence.  Upon  their  appeal  the  judgment  was 
affirmed,  apparently  upon  the  grounds — 1.  That  the  defendants  did  not  request  a  post- 
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ponement,  for  farther  preparation  as  to  their  equitable  defence.  2.  That  it  must  be  pre- 
sumed that  the  court  below  passed  upon  the  whole  case  presented  by  the  pleadings  and 
evidence.     3.  That,  according  to  the  evidence  in  the  case,  the  judgment  was  right. 

And,  though  the  court  erroneously  transferred  to  the  equity-docket  a  legal  issue  to- 
gether with  an  equitable  issue ;  yet,  the  latter  having  been  decided  for  the  defendant,  and 
being  a  full  defence  to  the  action,  it  was  held  that  the  plaintiff  was  not  entitled  to  a  reversal 
on  account  of  the  erroneous  transfer.     14  Bus  A,  193. 

(6)  Partial  failure  of  the  consideration  of  a  note  is  an  equitable  defence,  which,  before 
the  Code,  could  not  have  been  pleaded  in  an  action  at  law.    Hackett  v.  Schad,  3  Bush,  353. 

(7)  In  an  action  by  the  receiver  of  A's  estate  against  a  sheriff,  for  failing  to  collect  a 
debt  from  A's  administrator,  a  plea  of  the  defendant,  that  the  administrator  had  paid  cer- 
tain debts  to  creditors  of  A,  for  whose  benefit,  in  part,  the  receiver  was  directed  to  collect 
the  debt  in  question,  is  an  equitable  defence  pro  tanto.  Commonwealth  for  Peters  v.  Bosley, 
&c.t  5  Busht  221. 

(8)  An  estoppel  in  pais  concerning  title  to  land,  is  an  equitable  defence.    14  Bush,  193. 
2.  In  an  equitable  action,  for  partition  of  land,  to  an  undivided  interest  in  which  the 

plaintiffs  assert  a  legal  title;  and  the  whole  of  which  is  claimed  adversely  by  the  defend- 
ant, or  by  part  of  the  defendants — thus  presenting  "  strictly  a  legal  issue  " — no  motion  being 
made  to  transfer  the  case  to  the  ordinary  docket,  the  court  should  not  dismiss  the  petition, 
but  should  decide  the  issue  (8  Bush,  644) ;  or  should  cause  a  jury  to  try  it.     1  Met.,  593. 

§  12.  Transfer  of  action  in  equity  y  for  trial  by  jury. — In  an  equitable 
action,  properly  commenced  as  such,  either  party  may,  by  motion,  have 
the  case  transferred  to  the  ordinary  docket  for  the  trial  of  any  issue 
concerning  which  he  is  entitled  to  a  jury-trial ;  but  either  party  may  re- 
quire every  equitable  issue  to  be  disposed  of  before  such  transfer. 

*'  If  the  equitable  issues  must  be  tried  in  order  to  determine  the  rights  of  the  parties, 
then  the  legal  issues  depending  upon  the  result  of  the  equitable  issues  should  not  be  trans- 
ferred to  the  ordinary  docket  until  the  equitable  issues  are  tried:  thus,  suppose  the  vendee 
of  a  tract  of  land  should  set  up  as  a  defence  to  an  action  in  equity  by  the  vendor  to  enforce 
his  lien  on  the  land  for  the  unpaid  purchase-money,  that  the  land  was  covered  by  an  ad- 
verse, paramount  title,  and  he  seeks  a  rescission  and  damages  for  improvements,  &c.  In 
such  a  case  the  equitable  issue  is  whether  there  shall  be  a  rescission ;  the  legal  issue  is  that 
of  damages,  &c.  It  will  be  seen  at  once  that  the  legal  issue  depends  upon  the  decision 
of  the  equitable  issue;"  and  the  former  should  not  be  transferred  unless  the  latter  be  de- 
cided in  favor  of  the  defendant.     Hill  v.  Phillips'  adm'r,  <5rY.,  10  JCy.  L.  P.,  31. 

"But  if  the  equitable  issues  depend  on  the  result  of  the  legal  issues,  then  the  latter 
should  be  transferred,  on  motion,  to  the  ordinary  docket,  to  be  first  tried  by  a  jury."  Ibid. 

Thus,  a  plaintiff  having  brought  an  action  in  equity  upon  legal  demands,  and  having 
obtained  an  attachment,  and  the  defendant  having  pleaded  payment,  it  was  held  the  issue 
as  to  payment  should  have  been  transferred  to  the  ordinary  docket.     Meek  v.  McCall,  80 

Ky"  371' 

And,  an  attorney  having  brought  an  action  in  equity  for  a  fee  and  for  enforcement  of  a 

lien  therefor  on  defendants'  property,  and  the  defendants  having  denied  their  liability,  it 

was  held  the  issue  as  to  liability  should,  on  motion,  have  been  transferred  to  the  ordinary 

docket.     Hill  v.  Phillips*  adm'r,  above  cited. 

[§  13.  Transfers  of  actions  from  one  court  to  anotlur. — In  counties 
wherein  the  jurisdiction  of  circuit  courts  is  vested  in  different  courts-*— 

I.  The  provisions  of  this  title, 'concerning  transfers  to  the  proper 
docket,  apply  to  transfers  to  the  proper  court. 
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2.  Upon  an  order  for  the  transfer  of  an  action  from  one  court  to 
another,  the -papers  in  the  action  and  a  copy  of  the  order  shall  be  de- 
livered by  the  clerk  of  the  court  which  makes  the  order  to  the  clerk  of 
the  court  to  which  the  action  is  transferred ;  and  it  shall  proceed  as  if 
it  had  been  brought  in  the  latter  court.] 

This  section  has  been  impliedly  repealed ;  for,  under  the  new  Constitution,  }J  125-138, 
and  the  statutes  adopted  pursuant  thereto,  there  can  be  in  any  county  but  one  court  having 
the  jurisdiction  of  the  circuit  court;  in  courts  having  four  judges  transfers  are  regulated 
by  the  act  of  August  22,  1^92,  page  229,  as  follows : 

"  }  8.  Rules  of  general  term  shall  provide  for  transfer  of  causes  or  issues  from  one 
branch  to  another,  or  from  one  docket  of  a  branch  to  another  docket  of  the  same  branch, 
where,  by  reason  of  the  nature  of  the  cause  or  issue,  or  the  disability  of  the  judge,  such 
transfer  may  be  proper.  But  no  transfer  shall  be  made  of  criminal  causes,  and  in  such 
causes,  and  in  causes  which  have  been  once  transferred,  if  the  presiding  judge  can  not  sit, 
a  special  judge  shall  be  chosen  by  the  attorneys  of  the  court  in  attendance,  not  inter- 
ested nor  of  counsel,  to  preside;  and  such  special  judge  shall  have  the  same  qualifications 
and  powers  as  a  circuit  judge." 

§  14  [1 1].  Bond  of  defendant  before  transfer  to  equity, — In  an  ordinary 
action,  properly  commenced  as  such,  if  the  defendant  be  entitled  to  the 
transfer  of  one  or  more  issues  to  the  equity-docket,  and  move  for  such 
transfer,  the  plaintiff  may  file  his  affidavit  that  he  verily  believes  he  will 
succeed  in  the  action,  and  that  the  collection  of  his  claim,  after  judg- 
ment, will  be  endangered  by  delay  arising  from  such  transfer;  and  if 
such  affidavit  be  filed,  the  court  shall  not  grant  the  motion  of  the  de- 
fendattt*r|ransfer,  except  upon  condition  that  the  defendant  execute  a 
bor*l,~*pfcfc" rgttcriF  surety,  approved  by  the  court,  that  he  will  pay  any 
judgment  rendered  in  favor  of  the  plaintiff  (a):  Proznded,  That  no  such 
bond  shall  be  required  if  the  trial  of  the  case  or  issue  transferred  take 
place  during  the  term  at  which  the  transfer  is  made,  nor  until  all  issues 
not  transferred  are  tried  or  disposed  of  in  favor  of  the  plaintiff. 

{a)   See  IlarroUv.  Howard \  80  A'y.f  51. 

§  15  [12].  Waiver  of  errors  to  form  of  aetion. — An  error  as  to  the 
kind  of  proceedings  adopted  in  the  action  is  waived  by  failure  to  move 
for  its  correction  at  the  time  and  in  the  manner  prescribed  in  this 
chapter;  and  errors  in  the  decisions  of  the  court,  on  any  of  the  motions 
named  in  this  chapter,  are  waived,  unless  excepted  to  at  the  time — 
which  may  be  done  by  the  clerk  noting,  at  the  end  of  such  decision, 
words  of  the  following  import:  "To  which  decision  the  plaintiff  (or 
defendant)  excepts." 

See  notes  to  g  8  and  11. 

§  *6  [13].  The  provisions  of  this  Code  apply  to  all  civil  actions, 
unless  the  contrary  appears. 
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§  17  [14].  Limitation  of  equity  powers  over  judgments  at  law. — A 
judgment  obtained  in  an  ordinary  action  shall  not  be  annulled  nor 
modified  by  any  order  in  an  equitable  action,  except  for  a  defence 
which  arises  or  is  discovered  after  rendition  of  the  judgment.  But 
such  judgment  does  not  prevent  the  recovery  of  any  claim  .which  was 
not,  though  it  might  have  been,  used  as  a  defence  by  way  of  set-off  or 
counter-claim  in  the  action. 

1.  As  to  equitable  defences  in  ordinary  actions  generally.  Before  the  adoption  of  the  Code,  a 
defendant  in  an  ordinary  action  could  not  plead  an  equitable  defence  thereto,  but  was  obliged 
to  go  into  equity  for  relief.  §  151  of  the  Code  of  1851  permitted  the  pleading  of  equitable 
defences  to  ordinary  actions,  but  no  provision  of  that  Code  required  equitable  defences  to  be 
so  pleaded.  14  B.  M.,  157.  But,  under  §  14  of  the  Code  of  1854  (which  is  substantially 
the  same  as  J  1 7  of  this  Code),  a  defendant  can  not  avail  himself  of  an  equitable  defence 
to  an  ordinary  action,  except  by  pleading  it  therein  (2  Met.,  92;  3  Bush,  355;  &fd.f  235  ;  10 
Id.,  114);  unless  the  defence  arise,  or  be  discovered,  after  rendition  of  the  judgment  (1 
Duv.,  321 ;  2  Id.,  363);  and  a  party  who  had  the  means  of  making  the  discovery  is  not 
entitled  to  relief.     7  Bush,  308. 

2.  As  to  equitable  defences  arising  or  discovered  after  Judgment. 

(1)  An  agreement  between  the  judgment-debtor  and  a  third  person,  that  the  latter  will 
satisfy  the  execution,  is  not  ground  for  an  injunction  to  stay  its  collection  {2/./.  M.,  475) ; 
but  money  received  by  the  plaintiff  under  an  agreement  with  the  defendant,  that  it  shall 
be  applied  to  satisfaction  of  the  judgment,  is  ground  for  an  injunction.     14  B.  M.,  350. 

(2)  Sale-bonds,  given  by  a  purchaser  of  property  sold  under  execution,  have  the  effect 
of  judgments ;  and  discovery  by  the  purchaser  that  he  acquired  no  title  does  not  enable 
him  to  enjoin  proceedings  on  his  bond,  unless  the  plaintiff  directed  the  sheriff  to  make 
the  sale.     McGhee  v.  Ellis,  4  Lilt.,  244;  Fawcett  v.  Pendleton,  5  Id.,  136;  3  /./.  M.,  709. 

(As  to  the  purchaser's  remedy,  see  those  cases  and  Forsytlie  v.  Ellis,  4/.  J.  M.,  298, 
and  Harrison  v.  Shanks,  13  Bush,  620. ) 

(3)  As  to  equitable  defences  or  rights  of  set-off  arising  from  the  plaintiff's  insolvency  or  re- 
moval from  the  State,  see  note  (a)  I  to  J  19,  and  note  (b)  II  to  \  96. 

3.  As  to  recovery  of  usury  paid  on  a  judgment  at  law  or  in  equity.  Under  the  Code  of  1 854 
($  14  of  which  is  substantially  the  same  as  J  17  of  this  Code),  it  was  held  that,  though  a 
defendant  against  whom  a  judgment  embracing  usury  had  been  rendered  in  an  ordinary 
action  could  not  obtain  a  modification  of  the  judgment  in  an  equitable  action,  except  upon 
the  ground  of  a  subsequent  equitable  defence  (I  Duv.,  321) ;  yet  that,  after  satisfying  the 
judgment,  he  could  recover  the  usury  in  an  equitable  action.  2  Met.,  92;  3  Id.,  274; 
2  Duv.,  153. 

But  in  Ross  v.  Ross,  3  Met.,  274,  the  court  said:  "It  has  been  repeatedly  settled  by  this 
court  that  usury,  paid  upon  a  judgment  at  law,  can  not  be  recovered  back  at  law,  because 
judgment  can  not  be  rendered  against  judgment  in  a  court  of  law.  Pierce  v.  Hedrick,  3 
Littell,  109;  Thompson  v.  Ware,  SB.  M.,  28.  And  it  has  also  been  adjudged  that  usury 
paid  upon  a  decree  in  equity  can  not  be  recovered  back  in  equity,  because  decree  wiU  not 
be  rendered  against  decree.  Thompson  v.  Ware,  supra,  and  Moran  v.  Woodyard,  8  B.  M., 
538.  But  it  has  never  been  held  that  usury  paid  upon  a  judgment  at  law  can  not  be 
recovered  back  in  equity." 

However,  in  Sherley  v.  Trabue,  8  Ky.  Law  Reporter,  649,  the  court  held  that  a  party 
seeking  to  recover  usury  paid  on  a  judgment,  whether  at  lnw  or  in  equity,  can  not  be 
regarded  as  opposing  the  judgment;  and  that  he  can  recover,  in  an  ordinary  action, 
money  paid  on  a  judgment  rendered  at  law  or  in  equity. 
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TITLE   III. 

PARTIES  TO  CIVIL  ACTIONS. 

'     CHAPTER  I. 

PARTIES  TO  ACTIONS  GENERALLY. 

}  1 8.  Action,  in  whose  name  to  be  brought. 

§  19.  by  assignee  of  thing  in  action. 

\  20.  pendente  file,  prosecution  of. 

2  21.  by  fiduciaries. 

{  22.  who  may  join  as  plaintiffs  in. 

{  23.  be  made  defendants  in. 

2  24.  parties  united  in  interest  must  be  joined  in. 

{  25.  when  one  may  bring  or  defend,  for  others. 

i  26.  against  persons  severally  liable  on  contract. 

\  27.  jointly  liable  on  contract. 

\  28.  when  court  may  require  new  parties  to. 

\  29*  claimant's  intervention  in. 

§  18  [30].  Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  provided  in  section  21.* 

IN  WHOSE  NAME  ACTION  MUST  BE  BROUGHT. 

1.  When  a  chose  in  action  has  been  equitably  assigned. 

It  has  been  decided  in  several  cases,  that  the  rule  of  the  common  law  which  allowed 
the  legal  owner  of  a  chose  in  action  to  sue  upon  it  for  the  use  of  a  beneficial  owner  was 
abolished  by  the  Code.  According  to  those  decisions,  if  the  owner  of  a  chose  in  action, 
which  is  not  legally  assignable — such  as  an  unwritten  agreement  to  pay  money  (2  Met., 
127),  or  a  covenant  to  pay  rents  and  make  improvements  (4  Bush,  420) — should  make  an 
equitable  assignment  of  it;  or,  if  the  payee  of  a  note,  the  legal  title  to  which  he  can 
assign  by  indorsement  and  delivery,  should 'assign  it  by  delivery  only  (17  B.  M.,  598;  1 
Met.,  649;  2  Duv.,  124),-  or  should  assign  only  part  of  it  (12  Bush,  140),  the  assignor  and 
assignee  should  join  in  the  action ;  or,  if  the  assignor  refuse  to  do  so,  the  assignee  may 
sue  in  equity,  making  the  assignor  a  defendant. 

And  it  was  held  that,  if  it  appear  that  a  plaintiff,  who  claims  to  be  the  assignee  of  a 
note,  has  no  right  to  it,  legal  or  equitable,  he  can  not  maintain  an  action  upon  it,  though 
consent  thereto  be  given  by  a  defendant  who  is  entitled  to  the  note.     17  B.  Af.t  741. 

2.  Action  by  one  for  the  use  qf  another. 

In  Fenwick  v.  Phillips,  3  Met.,  87,  the  court  said :  "  It  having  been  stated  in  the  original 
petition,  that  the  suit  was  brought  for  the  benefit  of  Phillips,  he  was  thereby  virtually 
made  a  party  to  the  action,  and  had  a  right,  by  an  amended  petition,  to  assume  the  attitude 
of  the  real  plaintiff  in  the  action ;  consequently,  the  defendant's  demurrer  to  the  petition 
as  amended  was  properly  overruled." 

In  Neely  v.  Merriit,  &c,  9  Bush,  346,  which  was  an  action  by  the  Commonwealth  for 
the  use  of  several  persons,  the  court,  after  referring  to  Fenwick  v.  Phillips,  said:  "The 
petition  in  this  case  not  only  states  the  names  of  those  for  whose  benefit  the  relief  is  asked, 
but  these  names  are  also  fully  set  out  in  the  caption.  They  are  virtually  parties  plaintiff, 
and  the  technical  objection  that  they  do  not  so  style  themselves  can  not  prevail  upon 
demurrer." 

*  As  to  actions  for  settlements  of  decedents'  estates  and  trust-estates,  see  \\  428  and  438. 
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And,  in  BevilTs  heirs  ▼.  Claxon's  heirs,  12  Bush,  558,  it  was  held  that  infants  for  whose 
benefit  the  action  was  brought,  and  whose  names  were  stated  in  the  body  of  the  petition, 
were  plaintiffs,  though  they  were  not  named  as  such  in  the  caption  of  the  petition. 

And,  though  §  57  of  the  Code  of  1851  was  the  same  as  \  18  of  this  Code,  it  was  held, 
in  Smith  v.  Latimer,  15  B.  M.,  75  (although  counsel  relied  on  the  Code  of  1851),  that  one 
of  two  payors  could  pay  a  note  and,  under  agreement  with  the  payee,  maintain  an  action 
in  his  name  against  the  other  payor. 

3.  Action  by  one  upon  a  contract  between  others.  x 

(1)  Observe  that  J  21  declares  that  "  a  person  with  whom,  or  in  whose  name,  a  contract 
is  made  for  the  benefit  of  another  ....  may  bring  an  action  without  joining  with 
him  the  person  for  whose  benefit  it  is  prosecuted ;"  and  that,  as  to  this  matter,  #  57  and 
60  of  the  Code  of  1851,  and  $  30  and  33  of  the  Code  of  1854,  are  the  same  as  g§  18  and  21 
of  this  Code. 

A  constable  having  executed  an  official  bond  to  the  Commonwealth,  in  which  he  cove- 
nanted to  pay  moneys  collected  to  the  persons  entitled  thereto  (see  1  M.  fir*  B.,  415) ;  it 
was  held  that,  under  the  Code  of  1851,  an  action  could  be  maintained  against  the  consta- 
ble in  the  name  of  the  Commonwealth  for  the  use  of  the  person  for  whom  money  had 
been  collected.     14  B.  M.,  29. 

But,  a  tobacco-warehouseman  having  executed  a  similar  bond  to  the  Commonwealth, 
for  the  benefit  of  his  customers,  it  was  held  that  a  customer  injured  by  a  breach  of  the 
bond  could  sue  in  his  own  name,  because,  according  to  the  opinion  of  the  court :  "Under 
the  former  system  of  pleading,  the  action  must  have  been  brought  in  the  name  of  the 
Commonwealth,  for  the  use  and  benefit  of  the  plaintiff.  But  the  Code  of  Practice  has 
changed  this  rule  of  pleading,  by  requiring  e\ery  action  to  be  prosecuted  in  the  name  of 
the  real  party  in  interest.  The  plaintiff  was  the  person  injured,  and  the  real  party  in 
interest,  and  therefore  had  the  right  to  bring  the  action  in  his  own  name.11  Lane  v.  Kasey, 
I  Met.,  410. 

In  Hughes  v.  Cotton,  &e,t  13  Bush,  596,  the  court,  referring  to  Lane  v.  Kasey,  held  that 
a  pensioner  can  not  maintain  an  action  in  his  own  name  on  a  United  States  pension  agent's 
bond,  there  being  no  covenant  to  pay  money  to  the  pensioner. 

(2)  A  may  maintain  an  ordinary  action  upon  B's  receipt  to  C  for  money  to  be  delivered 
to  A.     3  Met,  198 

(3)  A,  being  indebted  to  B,  made  a  contract  with  C,  whereby  C  agreed  to  pay  said  debt: 
held,  that  B  could  maintain  an  equitable  action  for  the  debt  against  A  and  C.     I  Bush,  48. 

(4)  On  a  covenant  to  A,  to  provide  for  her  children,  by  will,  they  may  sue  in  equity. 
5  Bush,  625. 

(5)  A  contracted  with  B  for  a  machine  for  C,  which  C  received,  agreeing  to  pay  the 
price  charged  by  B.  C  having  failed  to  pay  the  price,  A  paid  it.  In  an  ordinary  action 
by  A  and  B  against  C,  for  said  price,  it  was  held  that  they  were  properly  joined  as  plain- 
tiffs; and  that  A  could  not  have  sued  without  making  B  a  defendant,  or  uniting  with  him 
as  plaintiff.     18  B.  M.,  132. 

(61  A,  to  pay  certain  debts,  left  money  with  B,  which  he  deposited  with  C,  a  banker. 
On  B's  check,  C,  by  mistake,  paid  $70  too  much  to  D,  a  creditor  of  A.  In  an  action  by  A 
against  D  for  the  $70,  it  was  held  that,  as  the  deposit  was  a  general,  and  not  a  special  one, 
the  right  of  action  was  in  C.     I  Met.,  415. 

4.  Generally. 

(1)  In  Humphreys  v.  Pearce,  I  Duv.,  237,  it  was  held  that  a  person  who,  by  a  separate 
transaction,  became  beneficially  entitled  to  a  note,  should  join  with  the  payee  in  an  action 
thereon. 

(2)  A  corporation  may  sue  in  its  corporate  name  upon  an  obligation  to  its  "  president, 
directors,  and  company  "  (17  B.  M.,  48) ;  or  to  its  "  president  and  directors."    10  Bush,  26. 

(3)  An  action  against  officers  of  a  corporation,  for  misconduct,  should,  generally,  be 
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brought  by  the  corporation ;  but,  if  it  be  under  their  control,  one  or  more  of  the  stock- 
holders may  sue  them  in  equity.     10  Bush,  660. 

d.  In  order  to  enable  a  stockholder  to  sue  for.  the  corporation,  or  for  himself  and  his 
associate  stockholders,  where  the  rights  of  the  corporation  are  involved,  he  must  allege 
that  the  directors  decline  to  sue,  or  refuse  to  permit  him  to  sue  in  the  name  of  the  corpor- 
ation, and  the  corporation  must  be  a  party  plaintiff  or  defendant.     79  Ky.,  300. 

e.  A  county  may  sue  for  the  unlawful  destruction  of  its  court-house  (2  Duv.,  502) ;  or 
lor  an  injury  to  a  county  road.     81  Ky.,  225. 

/.  In  Masters**-  v.  Hagan,  <5rV.,  17  B.  M.,  325,  it  was  held  that  an  action  for  mesne 
profits  could  not  be  maintained  in  the  fictitious  name  of  John  Doe,  though  the  land  was 
recovered  in  his  name  before  the  adoption  of  the  Code. 

g.  An  administrator  having  taken  a  note  payable  to  himself,  for  a  debt  due  to  his 
intestate,  it  was  held  that  the  administrator  de  bonis  tion  could  maintain  an  equitable  action 
on  the  note,  the  administrator  not  having  charged  himself,  nor  having  been  charged,  there- 
with upon  a  settlement.  2  Bush,  42.  In  a  similar  case  it  was  held  that  the  administrator 
de  bonis  non  could  maintain  an  ordinary  a  6 tion.  Ma  ram  an  v.  Trunnell%  3  Met.,  146.  (But 
4**ry.) 

h.  If  a  personal  representative  refuse  to  sue  for  money  due  to  the  decedent,  his  dis- 
tributees may  maintain  an  action  in  equity  against  the  debtor,  making  the  personal  repre- 
sentative a  defendant.     13  B.  M.,  194-95. 

j*  Tax-payers  can  maintain  an  action  to  recover  taxes  paid  under  an  illegal  levy  by  the 
-county  court,  or  to  enjoin  the  collection  of  taxes  so  levied,  or  to  prevent  a  misappropria- 
tion of  taxes  paid  under  a  legal  levy.     4  Bush,  154  and  157;  80  Ay.,  500. 

k.  See  }  28,  and  notes  thereto. 

/.  Before  the  adoption  of  the  Code,  although  upon  the  death  of  a  joint  tenant  or  co- 
partner in  trade  his  beneficial  interest  passed  to  his  representatives,  the  right  of  action 
survived  to  the  survivors.  Has  that  rule  been  changed  by  J  18?  Sec  J  500,  and  note  (a) 
thereto. 

§  19  [31].  Actions  by  assignees* — In  the  case  of  an  assignment  of  a 
thing  in  action,  the  action  by  the  assignee  is  without  prejudice  to  any 
discount,  set-off,  or  defence  now  allowed  (a) ;  and  if  the  assignment  be 
not.  authorized  by  statute  the  assignor  must  be  a  party,  as  plaintiff  or 
defendant  (6).  This  section  does  not  apply  to  bills  of  exchange,  nor  to 
promissory  notes  placed  upon  the  footing  of  bills  of  exchange,  nor  to 
-common  orders  or  checks  (c). 

(a)    I.    AS  TO  PLEADING  DISCOUNTS  AND  DEFENCES  AGAINST  ASSIGNEES. 

"A  set-off  and  discount  are  separate  and  distinct  matters.  The  first  is  an  independent 
«•  debt  or  demand  which  the  debtor  has  against  his  creditor,  and  which  he  can  use  to  coun- 
**  terbalance  the  demand  against  him,  either  in  whole  or  in  part.  The  second  is  a  right 
■"  which  the  debtor  has  to  an  abatement  of  the  demand  against  him,  in  consequence  of  a 
*■  partial  failure  of  consideration,  or  on  account  of  some  equity  arising  out  of  the  transaction 
"on  which  the  demand  is  founded."     Trabue's  ex'r  v.  Harris,  I  Met.,  597. 

•  An  act  of  1798  (1  £  L^  150),  which  made  bonds  and  notes  legally  assignable,  contained  provisos  "  that 
•the  defendant  shall  be  allowed  all  discounts,  under  the  rules  and  regulations  prescribed  by  law,  he  can 
Mprore  at  the  trial,  either  against  the  plaintiff  or  the  original  obligee  or  payee,  before  notice  of  the  assign- 
*ment;"  and,  "that  nothing  in  this  act  contained  shall  be  so  construed  as  to  change  the  nature  of  the 
**  defence,  either  in  law  or  equity,  that  any  defendant  may  have  against  an  assignee  or  the  original  assignor." 
And  chapter  m,  section  6,  of  the  General  Statutes  (which  is  the  same  as  the  Revised  Statutes),  makes 
bonds  and  notes  legally  assignable,  "  but  not  to  impair  the  right  to  any  defence,  discount,  or  set-off  that 
m  the  defendant  has  or  might  have  used  against  the  original,  or  any  intermediate  assignor,  before  notice 
m  of  the  assignment  to  the  plaintiff." 
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The  payor  of  a  note  may  plead  against  an  assignee  any  discount  or  defence,  legal  or 
equitable,  which  existed  against  the  payee  at  the  time  of  the  assignment  {Hardin,  25; 

4  Mon.,  79;  3  //.,  510;  2/.  /.  M.,  365;  5  B.  M.,  563;  II  Id.,  73);  including  a  failure 
of  consideration,  though  it  may  not  have  been  judicially  established  until  after  the  assign- 
ment (Lucketl  v.  Tripletts  adm'r,  2  B.  M.,  39;  but  see  Chiles  v.  Com,  3  Mar.,  230.) 

And,  in  general,  the  payor  can  plead  against  the  assignee  any  defence  which  accrued 
against  the  payee  after,  but  before  notice  of,  the  assignment  (I  Mon.,  233;  5  Id.,  420;  3 
/.  /.  M.,  224) ;  including — according  to  dicta  in  Chiles  v.  Corn,  3  Mar*,  230,  Ridgeway  v. 
Collins,  Id.,  410,  and  Wathen  v.  Chamberlain,  8  Dana,  164 — an  equitable  right  to  set-off 
against  the  assignee  a  demand  against  the  payee,  upon  the  ground  that  he  became  insol- 
vent or  removed  from  the  State  after,  but  before  notice  of,  the  assignment ;  contra,  as  to 
removal  or  insolvency  of  the  payee,  Robbins  v.  Holley,  1  Mon.,  191 ;  Markham  v.  Todd,  2 
/./.  M.,  366;  Talbott  v.  Warfield,  3  Id.,  87 ;  Daviess  v.  Newton,  5  Id.,  9a  And  see  Bow- 
man v.  Halstead,  2  Mar.,  200,  in  which  it  was  said  that  the  assignee  "  must  be  allowed  to 
hold  the  note  free  of  future  contingencies  between  the  obligor  and  obligee,  arising  out  of 
transactions  dehors  the  note." 

And,  A  and  B  having  signed  a  note  apparently  as  principals,  though  B  was  in  fact  a 
surety,  it  was  held  that  he  could  plead,  as  a  defence,  the  assignee's  failure  to  sue  A  within 
seven  years  after  the  cause  of  action  accrued,  without  alleging  that  the  assignee  had 
knowledge  of  the  suretyship.     3  Bush,  157. 

In  an  action  against  a  sheriff,  for  failing  to  collect  an  execution  in  favor  of  the  plaintiff, 
as  receiver,  against  an  administrator,  for  the  benefit  of  creditors  of  a  decedent,  the  sheriff 
can  plead,  as  an  equitable  defence,  payments  made  by  the  administrator  to  the  creditors. 

5  Bush,  221. 

"  As  a  general  rule,  a  court  of  equity  will  not  compel  a  creditor  to  surrender  to  an 
assignee  of  his  debtor,  or  to  another  creditor,  money  in  his  hands  until  his  own  debt  is 
first  satisfied.  Indeed,  he  is  regarded  in  equity  as  only  owing  to  the  debtor  the  balance 
that  may  remain  after  his  own  debt  is  paid.  The  assignee  occupies  the  attitude  of  the 
debtor,  and  is  only  entitled  to  that  balance."     14  B.  M.,  136. 

Payment  of  a  note  for  usury  is  not  a  payment  on  a  note  for  the  principal  debt  then 
held  by  an  assignee  with  notice  to  the  payor.     8  B.  M.,  405. 

II.    AS  TO  PLEADING  SET-OFFS  AGAINST  ASSIGNEES  OF  NOTES,  AC. 

1 .  As  to  what  constitutes  a  set-off,  legal  or  equitable,  against  a  payee,  see  notes  to  J  96,  subs.  2. 

2.  As  to  pleading  such  set-offs  against  an  assignee. 

(1)  I  need  not  cite  authorities  to  prove  that,  in  general,  a  set-off  existing  in  favor  of  a 
payor  against  a  payee,  at  the  time  of  assignment,  can  be  pleaded  against  an  assignee. 

(2)  "The  doctrine  that  a  debt  or  demand  can  not  be  used  as  a  set-off  until  it  become* 
due,  and  that,  unless  it  be  due  before  notice  of  the  assignment,  it  is  not  available  against 
the  assignee,  is  fully  established"  (2  Met.,  295) :  and  it  must  continue  to  be  due;  for,  if  the 
payor  subsequently  take  the  payee's  note  for  the  amount  of  an  account  due  at  the  time  of 
notice,  though  the  note  be  payable  one  day  after  date,  this  suspension  of  the  right  of  set- 
off against  the  payee  is  an  abandonment  of  it  against  the  assignee.     7  Dana,  374. 

(3)  Payor's  note  having  been  assigned  to  A,  his  note  assigned  to  payor  can  be  pleaded 
-as  a  set-off  against  A's  subsequent  assignee.     6  Mon.,  355. 

(4)  Payor's  demand  against  payee  is  an  equitable  set-off  against  assignee,  even  though 
unliquidated,  if  connected  with  the  note  sued  on  and  the  payee  be  insolvent.  Taylor  &* 
Son  v.  Stowell,  &c,  4  Mel.,  175. 

(5)  In  an  action  by  a  payee,  for  the  use  of  a  parol  assignee,  the  payor  may  plead  a 
set-off  against  the  latter,  but  not  against  the  former.     I  Mar.,  487 ;  3  Mon.,  19. 

(6)  If  a  payee  assign  the  note  for  the  benefit  of  his  creditors,  a  set-off  subsequently 
accruing  to  the  payor  against  the  assignee  can  not  prevail  against  the  creditors.  3  J.  J. 
M.t  56. 
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(71  A  payee  of  several  notes  having  assigned  some  of  them  to  different  persons,  at 
different  times,  and  retained  others:  1,  the  payor  can  not  plead  a  demand  against  the 
payee  as  a  set-off  against  the  assignees,  if  the  amount  of  the  retained  notes  equal  the 
amount  of  the  set-off;  and,  2,  if  the  latter  amount  exceed  the  former,  but  be  less  than  the 
amount  of  the  assigned  notes,  the  excess  of  the  set-off  shall  be  first  applied  to  the  notes 
which  we're  assigned  last,  the  eldest  assignee  having  the  best  equity  (6  Dana,  223).  But, 
as  to  the  latter  point,  see  4  Dana,  183. 

(8)  A  payor  having  notice  that  his  note  has  been  assigned,  though  he  does  not  know  to 
whom  it  was  assigned,  can  not  plead  against  the  assignee  a  set-off  subsequently  acquired 
against  the  payee.     1 1  B.  M.,  213. 

III.  AS  TO  ESTOPPELS  AGAINST  PAYOR. 

Although,  generally,  the  payor  of  a  note,  when  sued  by  an  assignee,  has  not  merely  an 
equitable  but  a  legal  right  to  avail  himself,  as  matter  of  defence,  of  any  usury  embraced 
in  it  (4  Met.,  57) ;  yet,  if  he  discharge  such  note  by  giving  a  new  one,  embracing  the  usury, 
to  a  third  person  who  has  no  knowledge  of  the  usury,  he  can  not  plead  it  against  such 
person,  but  must  look  to  the  payee  in  the  first  note.  3  /.  /.  M.,  II ;  1  Duv.,  54.  Aliter, 
if  the  payee  of  the  new  note  had  knowledge  of  the  usury.    7/.  /.  M.,  176 ;  SB.  M.,  404- 5- 

And  so  a  payor  may  estop  himself  from  pleading  a  set-off  or  defence  against  an  assignee 
by  giving  his  note  to  the  payee  to  enable  him  to  raise  money  (13  B.  M.,  390;  4  Met.,  49) ; 
or  by  inducing  the  assignee  to  purchase  the  note,  by  promises  or  representations  leading  to 
the  belief  that  it  will  be  paid  (4  Mon.,  73;  2/./.  M.,  223 ;  9  Dana,  593;  17  B.  M.,  168; 
18  Id.,  833;  4  Met.,  269);  or  by  a  promise,  after  the  assignment,  to  pay  the  assignee,  in 
consideration  of  indulgence  or  for  other  valuable  consideration,  but  not  by  a  promise 
without  valuable  consideration.     LUt.  S.  C,  469;  5  B.  M.t  241 ;  6  Mon.,  565. 

But  an  obligation  for  money,  payable  in  horses,  having  been  assigned,  and  the  obligor 
having  taken  it  up  by  giving  to  the  assignee  a  bond  for  "a  negro  of  a  certain  description," 
with  a  longer  time  for  payment,  it  was  held  that  the  obligor  was  not  estopped  from  plead- 
ing failure  of  consideration  of  the  original  bond.  Pile  v.  Shannon,  <5rV.,  Hardin,  53.  But 
see  Morrison  v.  Clay,  Hardin,  431,  in  which  that  decision  is  questioned. 

And  a  creditor  who,  in  good  faith,  attaches  his  debtor's  property,  and  obtains  the  pro- 
ceeds pursuant  to  a  judgment  of  the  court,  is  not  estopped,  though  the  judgment  be 
reversed,  from  setting  off  his  demand  against  the  debtor  in  an  action  for  the  proceeds 
brought  by  the  debtor's  assignee.     14  B.  M.,  133. 

IV.  As  TO  EVIDENCE  AGAINST  THE  ASSIGNEE. 

Whatever  was  evidence  against  the  assignor,  before  the  assignment,  is  evidence  against 
the  assignee  (I  Mon.,  233;  14  B.  M.,  137);  but  the  assignee's  admission,  after  the  assign- 
ment, though  of  facts  stated  to  have  existed  before,  is  not  evidence  against  the  assignee. 
4  B.  M.,  10. 

(4)  See  note  1  to  }  18. 

(e)  1.  The  object  of  this  provision  (which  is  the  same  as  that  contained  in  J  58  of  the 
Code  of  185 1 )  is  the  protection  of  bona  fide  assignees  of  bills  of  exchange,  &c:  and,  con- 
sequently, though  neither  failure  of  consideration  nor  fraud  can  be  pleaded  against  such 
assignee  (1  Met.,  313),  yet  the  right  to  plead  a  set-off  or  defence  exists  as  between  the 
original  parties,  and  against  an  assignee  without  valuable  consideration  (16  B.  M.,  354), 
or  an  assignee  after  maturity  (8  Bush,  357) ;  and  though  an  assignment  to  secure  payment 
of  a  debt  is  not,  such  assignment  in  discharge  of  a  debt  is,  a  valuble  consideration  (16 
B.  M.,  354;  1  Met.,  628;  2  Id.,  534;  78  Ky.,  335) :  and  a  payee  who,  after  discounting  a 
»ote  in  bank,  takes  it  up,  holds  it  subject  to  defences,  &c,  as  if  it  had  not  been  discounted 
(78  Ky.,  550) ;  a/iter,  if  a  note  be  discounted,  and  taken  up,  by  a  bona  fide  assignee  (2  Met., 
"3):  but  the  bona  fide  holder  of  a  check,  payable  on  presentation,  takes  it  free  from  all 
equities,  though  it  be  assigned  several  days  after  its  date.     8  Bush,  357. 

2.  As  to  notes  placed  on  the  footing  of  bills  by  our  law,  see  Gen.  Stat.,  ch.  22,  {  21 ; 
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and  as  to  notes  placed  on  such  footing  by  the  laws  of  other  States  and  assigned  here,  see 
Short  &*  Co.  v.  Trabue  &  Co.,  4  Met.,  299;  Carlisle  v.  Chambers,  4  Bush,  268;  Davis  v. 
Mortin,  5  Id.,  160;  Hyatt  v.  Bank  of  Ky.,  8  Id.,  193. 

By  the  laws  of  England  and  most  of  the  American  States  negotiable  promissory  notes 
are  placed  on  the  footing  of  bills  of  exchange,  though  in  Kentucky  a  bank-discount  is 
necessary  for  that  purpose;  and  questions  have  risen  as  to  the  rights  of  an  assignee,  suing 
here,  on  a  note  placed  on  the  footing  of  a  bill  by  the  law  of  another  State,  but  not  by  our 
law.  In  an  action  by  the  assignees  of  a  note  which  was  executed  and  payable  in  Tennes- 
see, and  placed  by  the  law  of  that  State  on  the  footing  of  a  bill  of  exchange,  the  plead- 
ings failed  to  show  where  the  assignment  was  made,  and  the  court  held  that  to  be  imma- 
terial, upon  the  ground  that  set-offs  and  defences  pertain  to  the  remedy  and  are  governed 
by  the  law  of  the  country  in  which  the  action  is  brought  {Davis  v.  Morion,  Gait  cV  Co.,  5 
Bush,  160) .  I  do  not  dispute  that  doctrine  as  to  bills  or  notes  which  are  governed  by  the 
law  of  another  country,  and  not  assigned  here ;  but  it  seems  to  me  that  the  court  over- 
looked the  importance  of  the  question  as  to  an  assignment  in  Kentucky,  concerning  which 
see  Short  &  Co.  v.  Trabue  &  Co.,  4  Met.,  299;  Carlisle  v.  Chambers,  4  Bush,  268;  Hyatt  v. 
Bank  of  Kentucky,  8  Bush,  193 ;  which,  as  it  seems  to  me,  established  the  rule  that  the 
remedial  rights  of  an  assignee  of  a  note,  made  negotiable  in  another  State,  in  which  it  is 
payable,  but  assigned  in  this  State,  are  governed  by  our  law. 

§  20  [32].  If  the  right  of  the  plaintiff  be  transferred  or  assigned 
during  the  pendency  of  the  action,  it  may  be  continued  in  his  name; 
or  the  court  may  allow  the  person  to  whom  the  transfer  or  assignment 
is  made  to  be  substituted  in  the  action,  proper  orders  being  made  as  to 
security  for  the  costs. 

1.  This  section  "gives  a,discretion  to  the  court,  as  matter  of  convenience  to  the  parties, 
and  to  be  exercised  in  the  furtherance  of  justice,1'  with  reference  to  allowing  a  case  to 
proceed  in  the  name  of  the  original  party,  or  the  substitution  of  an  assignee.  It  never 
was  intended  to  authorize  a  member  of  a  firm  to  transfer  his  interest  to  his. .partners,  so  as 
to  make  him  a  competent  witness  for  them.     Dougherty  v.  Smith,  Wilson,  &c,  4  Met.,  279. 

2.  And  it  gives  to  the  plaintiff's  assignee  the  right  to  prosecute  the  action,  notwith- 
standing a  compromise  between  the  plaintiff  and  defendant,  made  after  the  defendant  had 
notice  of  the  assignment.     Cantrell  v.  Hewlett,  &c,  2  Bush,  311. 

3.  An  order  that  an  assignee  be  substituted  as  plaintiff,  "on  condition  that  he  be 
responsible  for  all  costs,  past  and  future,"  not  objected  to  by  the  defendant,  releases  the 
original  plaintiff.      fVarner  v.  Turner,  18  B.  M.,  758. 

4.  See  notes  to  }  32. 

a  \fllljr'  §  2I  C33D*  Actions  by  fiduciaries. — A  personal  representative  (a),  guar- 

£,0l\V   T  dian(£),  curator,  committee  of  a  person  of  unsound  mind,  trustee  of  an 

JL  /  $•  l&-fr)  express  trust  (c),  a  person  with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another,  a  receiver  appointed  by  a  court  (d),  the 
assignee  of  a  bankrupt  (e),  or  a  person  expressly  authorized  by  statute 
to  do  so,  may  bring  an  action  without  joining  with  him  the  person  for 
whose  benefit  it  is  prosecuted. 

[a)  See  notes  g  and  h,  ante,  page  11. 

(b)  According  to  Anderson  v.  Watson,  3  Met.,  509,  this  section  only  authorizes  a  guar- 
dian to  sue,  in  his  .name,  in  cases  wherein  he  might  have  done  so  before  the  adoption  of 
the  Code.  It  seems  clear  that,  linger  the  old  practice:  I,  a  guardian  could  sue  for  an 
injury  to  property  of  the  ward  in  his  possession,  his  right  of  action  being  founded,  not  on 
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his  title,  but  on  his  possession  (3  Bibb,  12) ;  2,  that  he  conld  sue  for  money  or  property  of 
the  ward  lent  or  leased  by  him  (the  guardian);  his  right  of  action  being  founded,  not  on 
his  title,  but  on  his  contract  (Crane  v.  Anderson,  3  Dana,  119;  3  Met,,  510) ;  and,  3,  that 
he  could  not  maintain  an  action  except  in  such  cases  (3  Bibb,  11 ;  3  Dana,  120;  13  B.  M., 
194;  3  Met.,  510;  12  Bush,  223). 

But,  according  to  a  dictum  in  Powell  v.  Gossom,  18  B.  M.,  192,  if  a  tenant,  holding 
under  a  lease  made  by  a  guardian,  hold  over,  contrary  to  the  contract,  an  action  to  eject 
him  must  be  brought  in  the  name  of  the  ward ;  and,  in  support  of  that  dictum,  the  court 
cited  Mc Chord  v.  Fisher's  heirs,  13  B.  M.,  194,  which  clearly  relates  to  an  adverse  possession 
of  the  ward's  estate,  and  not  to  a  holding  under  a  lease  from  the  guardian.  According  to 
that  dictum,  section  21  seems  to  be  nugatory  so  far  as  it  relates  to  guardians,  curators,  and 
committee  of  persons  of  unsound  mind. 

(c)  1.  An  executor,  who  is  authorized  by  will  to  lease  out  a  ferry,  during  his  life,  is  a 
trustee  for  life ;  and  may  sue,  in  equity,  for  a  quiet  enjoyment  of  the  franchise,  without 
joining  with  the  testator's  heirs.     Newport,  &c,  v.  Taylor's  exyrs,  16  B.  M.,  781. 

2.  A  trustee,  to  whom  property  is  conveyed  for  the  separate  use  of  a  married  woman, 
may  sue  for  it  without  making  her  a  party.  McClanahan  v.  Beasly,  17  B.  M.,  117.  But 
see  C.  &  L.  R.  Co.  v.  Bowler's  heirs,  9  Bush,  468. 

3.  An  action  for  church-property  may  be  maintained  by  trustees  thereof,  appointed  by 
deed,  or  by  a  committee  appointed  by  the  congregation  for  that  purpose.  3  B.  M.,  261-62; 
4  Bush,  215.     See  7  B.  M.,  481 ;  8  Id.,  70 ;  and  notes  to  chapter  13  of  the  General  Statutes. 

4.  A  trustee  authorized  by  will  to  appoint  his  successor  can  maintain  an  action  for  th^t 
purpose  without  making  the  beneficiary  a  party.     83  Ky.,  493. 

5.  A  railroad  company  conveyed  its  property  to  a  trustee  to  secure  payment  of  bonds 
to  be  issued  by  it;  the  deed  declaring  that,  "upon  failure  of  said  company  to  pay  the 
interest  or  principal  of  said  bonds  when  due  and  demanded,  the  said  trustee  shall  proceed 
by  due  course  of  law  to  subject  the  said  railroad  and  all  its  effects  to  sale  to  satisfy  the 
amount  claimed  and  due ;"  and,  the  company  being  in  default,  it  was  held  that  the  trustee 
could  not  maintain  an  action  for  sale  of  the  property  without  making  the  bondholders 
parties.  4  Met.,  199.  But,  a  deed  for  a  similar  purpose  having  authorized  the  trustee  to 
"receive,  collect,  sue,  and  pay  over,"  it  was  held  that  the  bondholders  were  not  necessary 
parties  to  an  action  of  the  trustee.     80  Ky.,  330. 

6.  It  was  held  in  Robinson  v.  Robinson's  trustee,  1 1  Bush,  174  (decided  in  1874),  that  a 
trustee  for  the  payment  of  existing  creditors  of  the  grantor  may  sue  for  a  sale  of  the  trust- 
property,  without  making  all  the  creditors  parties.  And  that  decision  seems  to  have  been 
approved  by  section  438  of  the  present  Code. 

(d)  1.  There  is  a  manifest  distinction  between  permitting  a  receiver  to  collect  a  judg- 
ment already  rendered  and  authorizing  him  to  bring  an  action  in  which  he  has  no  interest : 
the  parties  interested  should  sue.     79  Ky.,  311. 

2.  A  receiver  can  not,  even  under  an  order  of  court,  maintain  an  action  involving  title 
to  land,  or  submit  a  controversy  with  regard  thereto,  without  the  consent  of  the  real 
parties  in  interest.     Caldwell  v.  McWhirter,  84  Ky.,  130. 

(0  The  assignee  of  a  bankrupt  may  sue  to  set  aside  a  fraudulent  conveyance  made  by 
him.    Anderson  v.  Anderson,  80  Ky.,  638. 

§  22  [34]-  WAo  may  fa*  as  plaintiffs. — All  persons  having  an  inter- 
est in  the  subject  of  an  action  and  in  obtaining  the  relief  demanded  may 
be  joined  as  plaintiffs,  unless  it  is  otherwise  provided  in  this  Code. 

I.  Has  the  Code  changed  the  old  rules  as  to  the  joinder  of  plaintiffs? 

In  Pellyy.  Bowyer,  7  Bush,  513,  the  court  seems  to  have  regarded  the  old  rules  as  being 
still  in  force.  But  in  Waolfolk  v.  Ashby,  b*c,  2  Met.,  288,  which  was  an  ordinary  action 
for  land,  it  was  held  that  several  claimants  had  a  right  to  join  as  plaintiffs ;  the  court 
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saying  that  the  Code  "authorizes  joinder  of  causes  of  action  in  some  cases  which  would 
not  have  been  tolerated  under  the  former  system  of  pleading."  The  opinion  as  to  this 
matter  does  not  seem  to  have  been  well  considered;  for,  i,  it  confounds  the  joinder  of 
causes  of  action  ({  83)  with  the  joinder  of  plaintiffs.  Clearly,  the  Code  permits  the  joinder 
of  causes  of  action  which  could  not  be  joined  before ;  as,  covenant  and  assumpsit  or  tres- 
pass and  trover.  But  this  does  not  prove  that  the  Code  permits  persons  to  join  as  plaintiffs 
who  could  not  join  before.  And,  2,  the  opinion,  in  one  place,  speaks  of  the  plaintiffs  as 
being  "  tenants  in  common,"  and,  in  another  place  speaks  of  them  as  being  "  joint  owners," 
and,  in  another  place  states  that  they  claimed  "  under  the  same  title" — a  fact  which  proves 
that  they  were  not  tenants  in  common ;  for  one  of  the  distinctions  between  joint  tenants 
and  coparceners,  on  one  side,  and  tenants  in  common,  on  the  other,  is  that  the  former  claim 
under  the  same  title  and  the  latter  under  different  titles.  If  each  of  said  plaintiffs  had  an 
interest  in  the  land,  not  being  tenants  in  common,  they  must  have  been  either  joint  tenants 
or  coparceners;  and,  consequently,  they  had  a  right  to  join  as  plaintiffs  under  the  old 
practice,  as  will  be  shown  in  note  II,  2,  on  this  page. 

II.  Joinder  of  plaintiffs  in  ordinary  actions. 

t.  In  actions  on  contracts. 

If  the  obligees  have  a  joint  interest  in  a  contract,  they  must  all  join  in  an  action  thereon, 
and  can  not  join  with  any  one  else  (except  an  assignee,  in  equity)  (I  Afar.,  441) :  a/iter,  if 
the  obligees  have  not  a  joint  interest,  the  rule  being,  "that  where  the  interest  is  joint, 
though  the  words  of  the  covenant  be  several,  the  action  must  be  joint ;  but,  if  the  interest 
be  several,  though  the  words  of  the  covenant  be  joint,  the  action  must  be  several." 
I  Aton.,  13, 

Thus,  it  was  held  that  A  and  B  must  join  in  action  on  a  contract  by  which  defendant 
agreed  to  pay  money  to  said  AorB,  "executors  of  C."     I  B.  Af.,  65. 

On  the  other  hand,  defendants  having  agreed  with  A  and  B  to  pay  to  A  such  a  sum  of 
money  as  B  might  order  them  to  pay,  it  was  held  that  A  could  maintain  an  action  for  the 
money  so  ordered  without  making  B  a  party,  though  B  was  contingently  liable  for  its  pay- 
ment (I  Afon.,  13).  And,  A  and  B  having  agreed  to  build  a  house  for  C  for  $750,  $450 
to  be  paid  to  A  when  the  front  is  completed,  and  the  rest  to  B  when  the  ell  is  completed; 
it  was  held  that  A  could  sue  for  the  $450  without  making  B  a  party  (I I  B.  Af.,  14).  And 
obligees  have  separate  rights  of  action  on  a  covenant  to  pay  the  stockholders  of  a  bank 
the  par  value  of  their  shares  (3  Dana,  65),  or  to  pay  the  depositors  in  a  bank  the  amount 
of  their  deposits  (4  Afet.,  151);  on  a  guardian's  bond  to  several  wards  (5  /./.  Af.,  286); 
on  an  administrator's  bond  to  several  distributees  (7  Bush,  513  ;  or  on  a  school-commis- 
sioner's bond  to  the  school-trustees  of  the  county — the  trustees  of  the  several  school- 
districts  having  separate  interests  (9  Bush,  75). 

And,  in  the  case  of  a  penal  bond  to  several  obligees  having  distinct  interests,  separate 
actions  (formerly  covenant)  lie  for  the  recovery  of  damages  caused  by  a  breach  of  the  bond 
i^J.J.  Af.,  400;  2  Dana,  463) ;  but  all  must  join  in  an  action  (formerly  debt)  on  the  pen- 
alty of  the  bond,  though  only  one  may  have  been  injured  by  a  breach.  (8  B.  Af.,  55; 
10  Id.,  373.) 

2.  In  actions  for  possession  of  lands  or  specific  personal  property. 

(1)  As  to  joint  tenants.  The  common  law  required  joint  tenants  to  join  in  such  an  action 
(1  Ch.  PL,  54;  Bacon's  Abridgetnent,  title  Joint  Tenants  and  Tenants  in  Common,  letter  A".) 

Was  that  rule  changed  by  ch.  63,  art.  I,  J  13,  of  the  General  Statutes,  which,  substan- 
tially re-enacting  .an  act  of  1796  (Af.  &  B.,  876),  declares  that  "joint  tenants  may  be 
compelled  to  make  partition ;  and  when  a  joint  tenant  dies,  his  part  of  the  joint  estate, 
real  or  personal,  shall  descend  to  his  heirs,  or  pass  by  devise,  or  go  to  his  personal  repre- 
sentatives?" The  Statute  does  not  prevent  the  existence  of  joint  tenancies,  but  merely 
provides  for  their  destruction,  either  by  partition,  or  by  the  death  of  a  joint  tenant ;  upon 
which  latter  event  his  interest,  instead  of  accruing  to  the  survivor,  passes  to  his  heirs, 
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devisees,  or  personal  representatives,  who  become  tenants  in  common  with  the  survivor.  (3 
Mon.,  280-81.)  It  seems  clear  that,  so  long  as  the  joint  tenancy  continues,  the  old  rule 
prevails  as  to  actions  by  joint  tenants.  And,  according  to  the  cases  of  Morrison  v.  Winn, 
Hardin*  480,  and  Adie  v.  Cornwell,  3  Mon.,  280-81,  although,  upon  the  death  of  a  joint 
tenant,  his  heirs,  &c,  become  equitably  entitled  to  his  interest,  the  right  of  action  survives 
to  the  survivor.  Has  that  rule  been  changed  by  \  18  of  the  Code?  (See  \  500  and  note  (a).) 
If  it  has  been,  must  not  the  survivor  and  the  heirs,  &c,  of  the  decedent  bring  separate 
actions?     (See  note  (3),  on  this  page.) 

If  no  objection  be  made  for  non-joinder,  the  plaintiff  is  entitled  to  recover  according 
to  his  interest  as  though  he  were  a  tenant  in  common ;  and,  one  joint  owner  having  so 
recovered,  the  other  has  a  right  to  do  so.  Brizcndine  v.  Frankfort  Bridge  Co.,  2  B.  A/., 
33;   I  Ch.  PL,  56,  57. 

(2)  As  to  coparceners.  In  Ward's  heirs  v.  Harrison,  c>V.,  3  Bibb,  304,  the  court  held 
that,  though  coparceners  must  join  in  real  actions,  they  might  join  or  sever  in  an  action  of 
ejectment.  Under  the  old  practice,  actions  for  possession  of  land  by  claimants  of  a  free- 
hold  estate  were  real  actions,  and  were  called  writs  of  entry,  writs  of  assize,  writs  of  forme- 
dure,  or  writs  of  right:  but  actions  for  possession  by  lessees  for  a  term  of  years  (their  estates 
being  chattels  real)  were  mixed  actions,  and  were  called  actions  of  ejectment ;  in  which 
plaintiffs  claiming  a  freehold-estate  were  allowed  by  common  law  to  make  repeated  experi- 
ments as  to  their  titles,  by  making  pretended  leases  to  nominal  plaintiffs  (  Blackstones*  Com., 
chapters  10  and  11 ;  3  Bibb,  305).  But,  under  the  Code  (which  has  abolished  that  fictitious 
action)  it  seems  clear  that  actions  for  possession  of  land  by  claimants  of  a  freehold-estate 
are  real  actions,  and  that,  according  to  Ward^s  heirs  v.  Harrison,  &c,  coparceners  must 
join  in  such  actions. 

(3)  As  to  tenants  in  common.  Under  the  old  practice,  tenants  in  common  could  not  join 
in  an  action  for  the  possession  of  land.     4  Bibb,  241,  412;  7  B.  M.,  242. 

And  it  was  held  that  tenants  in  common  could  not  join  in  an  action  for  possession 
of  personal  property  unless  it  were  "  disseverable  in  its  nature" — such  as  a  horse  {Bacon's 
Abridgement,  title  Joint  Tenants  and  Tenants  in  Common,  letter  K;  Hardin,  482).  But  in 
Adie  v.  Cornwell,  3  Mon.,  276,  it  was  held  that  five  tenants  in  common  could  join  in  an 
action  of  detinue  for  four  slaves,  without  speaking  of  the  property  as  being  "dissever- 
able:" however,  the  right  of  the  plaintiffs  to  join  in  the  action  does  not  seem  to  have 
been  considered  in  that  case,  the  attention  of  the  court  and  counsel  having,  apparently, 
been  diverted  therefrom  by  other  questions. 

3.  In  actions  for  injuries  to  real  property. 

In  such  actions,  according  to  Chitty,  joint  tenants  and  coparceners  must  join;  and 
tenants  in  common  may  join,  because,  though  their  estates  are  several,  yet  the  damages 
survive  to  all,  and  it  would  be  unreasonable,  when  the  damage  is  thus  entire,  to  bring 
several  actions  (1  Ch.  PL,  56).  However  that  maybe,  it  seems  clear  that,  if  tenants  in 
common  have  possession  of  land  at  the  time  of  an  injury  thereto,  they  may  join  in  an 
action  for  damages  by  reason  of  their  joint  possession,  though  their  estates  be  several. 

4.  In  actions  for  injuries  to  personal  property. 

According  to  Chitty,  joint  tenants  and  tenants  in  common  must  join  in  such  actions. 
I  Ch.  PL,  55. 

5.  In  actions  for  injury  to  the  person. 

la  such  actions  "several  parties  can  not  in  general  sue  jointly;  as,  for  slander,  battery, 
4«or  false  imprisonment  of  both;  and  each  must  bring  his  separate  action;  but  two  part- 
ners in  trade  may  join  in  an  action  for  words  spoken  of  them  in  the  way  of  their  trade; 
*€  and  joint  tenants  or  coparceners  may  join  in  an  action  for  slander  of  their  title  to  the 
"estate;  and  husband  and  wife  may  sue  jointly  for  a  malicious  prosecution  and  imprison- 
44 men t  of  both,  or  the  husband  may  sue  alone;  and  it  appears  to  be  a  general  rule  that 
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44  two  persons  may  join  or  sever,  though  their  interests  be  several,  if  the  injury  com- 
44  plained  of  were  a  joint  damage  to  both."     I  Ch.  PL,  54. 

6.  In  actions  by  executors  and  administrators. 

If  there  be  several  executors  who  have  qualified  (6  J.  J.  M.,  627),  or  several  adminis- 
trators, all  should  join  in  an  action;  but,  according  to  the  common  law,  non-joinder  was 
only  ground  for  an  abatement  of  the  action  ( 1  Ch.  PI.,  13,  14) ;  and  Newman  expresses 
the  opinion  that  the  latter  rule  44  is  no  doubt  still  the  law."     Pleading  and  Practice,  109. 

7.  In  actions  by  partners. 

Unless  dormant  or  nominal  partners  constitute  an  exception,  all  the  partners  must  join 
in  an  action  upon  a  contract  with,  or  for  property  belonging  to,  the  firm,  or  for  tortious 
injuries  to  the  firm  (Parsons  on  Partnership,  325,  337;  4  Bibb,  573) ;  and  a  promise  to  one 
partner  to  refund  money  of  the  firm  is  a  promise  to  the  firm  (2  /./.  M.,  309);  and  such 
joining  is  necessary,  though  one  partner  may  have  transferred  his  interest  to  the  other  or 
to  another  person.     4  Met.,  279. 

a.  As  to  dormant  partners :  It  seems  clear  that,  according  to  the  common  law,  a  dor- 
mant partner  may  join  with  his  ostensible  partners,  or  they  may  sue  without  joining  with 
him.  Parsons  on  Partnership,  291,  note  (a).  Was  that  rule  changed  byf  18  of  the  Code, 
which  declares  that  44  every  action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest  except,"  &c.  ?  The  Code  of  New  York  contains  a  like  provision,  and  it  was  held 
that  the  dormant  partner  must  join.     Secor  v.  Keller,  4  Duer,  416. 

b.  As  to  nominal  partners,  see  Parsons  on  Partnerships,  292,  note  (b). 
III.    Joinder  of  plaintiffs  in  actions  in  equity. 

I.  As  to  persons  having  separate  rights. 

44  It  is  a  general  rule  that  persons  claiming  distinct  rights  can  not  join  in  the  same 
action,"  even  in  equity  (2  Bibb,  315) :  thus  A  and  B  having  severally  contracted  with  C, 
for  the  purchase  of  separate  tracts  of  land,  can  not  join  in  action  against  him  for  specific 
performance,  though  the  two  tracts  be  parts  of  one  tract  owned  by  C.  (2  Bibb,  314 ;  3 
Id.,  log).  And,  one  of  seven  cestui  que  trusts  having  assigned  his  interest  in  the  trust 
fund,  he  and  his  assignee  sued  the  trustee  to  compel  him  to  transfer  said  interest  to  the 
assignee ;  and  it  was  held  that  the  other  cestui  que  trusts  were  not  necessary  parties.  (Smith 
v.  Snow,  2  Maddocks,  C.  P.,  13.)  And  Hill  on  Trustees,  519,  cites  several  cases  as  establishing 
the  rule  that  44if  the  share  of  one  of  several  cestui  que  trusts  in  a  trust  fund  has  been  ascer- 
tained and  set  apart — as  when  it  is  a  moiety  or  other  aliquot  part  of  the  fund — a  suit  for  a 
breach  of  trust  may  be  maintained  by  the  person  entitled  to  that  share  without  joining 
the  other  cestui  que  trusts  as  parties."     But  see  Lanaghan  v.  Smith,  2  Phillips,  301. 

There  are,  however,  se\eral  exceptions  to  the  above  named  rules  as  to  persons  having 
separate  rights :  thus,  H  having  agreed  to  convey  land  to  P,  and  P  having  sold  different 
parts  of  it  to  several  different  persons,  it  was  held  that  they  could  join  in  an  action  against 
H  and  P  for  specific  performance;  because  P  " ought  not  to  be  permitted  by  an  assign- 
ment in  equity  of  distinct  parcels  to  several  different  persons,  to  subject  H  to  many  suits 
upon  one  entire  contract."     3  Bibb,  109. 

And,  A  having  conveyed  part  of  a  tract  to  B,  and  the  residue  to  C,  who  conveyed  part 
thereof  to  D,  it  was  held  that  B,  C,  and  D  could  join  in  an  action  against  an  adverse 
claimant  who  held  possession  of  the  land  under  a  senior  grant  but  a  junior  entry ;  the 
court  saying :  "  That  as  a  general  proposition,  several  plaintiffs  claiming  distinct  rights 
44 are  not  permitted  to  unite  in  the  same  suit,  certainly  can  not  be  controverted;  but  the 
l*  application  of  the  rule  has  not  been  made  to  that  description  of  cases  where  the  right 
44  asserted,  though  for  several  portions  of  the  thing  in  contest,  grew  out  of,  and  depended 
44  upon,  the  same  original  equity,  the  validity  whereof  is  involved  in  the  issue  bettveen  the 
"parties."  [The  italics  are  mine.]  Tilford  v.  Emerson,  1  Mar.,  483;  and  see  Scrimmiger 
v.  Buckhanon,  3  Mar.,  219;  Smith  v.  Harrow,  1  Bibb,  97. 

And  it  was  held  that  several  creditors,  having  distinct  demands,  could  join  in  an  action 
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to  set  aside  a  fraudulent  conveyance  made  by  their  debtor  (3  Dana,  503) ;  or  "for  subject- 
ing and  distributing  among  themselves  the  same  common  fund ;  .  .  .  and  had  they 
not  thus  united,  their  bills  ought  to  have  been  consolidated."     3  B.  M.,  115. 

2.  As  to  persons  having  joint  rights. 

It  was  said  that,  if  one  of  several  persons  having  joint  rights  could  file  a  bill  [without 
making  the  others  parties],  another  might,  and  suits  be  multiplied,  equally  contrary  to 
the  maxims  of  sound  policy  and  to  the  principles  which  govern  a  court  of  equity  (4  Bibb, 
239).  And  hence  it  has  been  held,  not  only  that  persons  having  joint  rights  could  unite 
in  an  action  in  equity,  but  that  one  of  them  could  not  maintain  such  an  action  without 
making  the  others  parties  as  co-plaintiffs  or  as  defendants:  as,  an  action  by  tenants  in  com- 
mon to  establish  an  equitable  title  to  land  (2  Mar.,  234,  240;  Sanderson's  htirs  v.  Mor- 
rison's heirs,  7  Mon.,  54),  or  to  enforce  specific  performance  of  a  contract  relating  to  land 
(3  Mar.,  622);  by  distributees  for  distribution  (I  B.  M.t  27);  by  words  to  recover  prop- 
erty which  had  not  been  divided  (I  Mon.,  207) ;  by  partners  suing  for  a  settlement  of  a 
mercantile  account  (3  Litt.,  67) ;  by  co-obligors  to  enjoin  a  judgment  on  account  of  usury 
(4  Bibb,  238) ;  or  by  creditors  to  subject  property  conveyed  or  devised  by  a  debtor  for  the 
payment  of  his  debts.     Grider  v.  Payne,  9  Dana,  188. 

And  the  personal  and  real  representatives  of  a  decedent  should  join  in  an  action  to 
enforce  a  lien  for  purchase  money  on  land  for  which  he  gave  a  title-bond  (2  Duv.,  486  ; 
79  Ay.,  465) ;  or  to  rescind  his  contract  for  land,  and  recover  purchase* money  paid  by  him 
{Roberts  v.  HosHns,  9  Ky.  Law  R.,  85). 

Lest,  in  view  of  the  decision  in  Goldberg  <5r*  wife  v.  Drabelle,  4  Bush,  426,  some  one  may 
suppose  that  the  rule  recognized  in  Grider  v.  Payne,  above  cited,  has  been  changed  by  the 
Code,  the  following  remarks  concerning  the  former  case  seem  proper.  The  court  said : 
"The  deed  of  trust  vesting  in  Mrs.  Goldberg  separate  property  in  the  store  kept  by  her, 
expressly  authorized  the  subjection  of  it  by  her  creditors,  and  of  that  liability  anyone  of 
the  creditors  had  a  right  to  avail  himself  for  satisfying  his  own  demand,  without  either 
alleging  that  he  was  the  only  creditor,  or  making  other  creditors,  if  any,  parties."  I  have 
examined  the  original  record  of  that  case  (No.  20,873,  *n  tne  Louisville  Chancery  Court) ; 
and  the  decision  of  the  Court  of  Appeals  seems  to  be  clearly  right,  but  the  report  of  it  is 
misleading.  In  the  first  place,  the  deed  was  not  made  in  trust  for  existing  creditors  of 
Mrs.  Goldberg.  It  conveyed  merchandise  in  trust  for  her  separate  use,  and  declared  that 
the  property  "shall  be  subject  to  the  debts  or  expenses  of  the  business  to  be  carried  on 
with  said  goods;  "  and  the  debt  to  Drabelle  was  subsequently  contracted  by  her  in  carrying 
on  her  business.  In  the  second  place,  there  was  no  objection  for  defect  of  parties  either 
by  demurrer  or  answer,  as  was  required  by  §§  120  and  123  of  the  Code  of  1854. 

§  23  [35]-  Any  person  maybe  made  a  defendant  who  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  of  the  question  involved  in  the 
action. 

1.  The  owner  of  a  tract  of  land  may  sue,  in  one  action,  several  persons  having  pos- 
session of  different  parts  of  it.  2  Met.,  288.  But  see  dictum  in  Sale  v.  Crutchfield,  8 
Bush,  646. 

2.  According  to  the  decision  in  Gibson  v.  Higdon,  15  B.  M.t  205,  the  word  may,  in 
\  23,  is  obligatory  on  the  court  in  some  cases.  In  that  case,  two  heirs  of  a  decedent  (there 
being  others)  made  affidavit  that  the  administrator,  not  knowing  the  hand-writing  of 
the  decedent,  refused  to  plead  non  est  factum,  in  an  action  on  a  note;  and  moved  the 
court  to  allow  them  and  the  other  heirs  to  file  said  plea  and  defend  the  action ;  and  it  was 
held  that  the  court  erred  in  overruling  their  motion.     And  see  I  Met.,  428. 
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§  24  [3^]«  Joinder  of  parties  as  plaintiffs  or  defendants. — Parties  who 
are  united  in  interest  must  be  joined  as  plaintiffs  or  defendants ;  but  if 
•  .  the  consent  of  one  who  should  be  joined  as  plaintiff  can  not  be  obtained, 
he  may  be  made  a  defendant,  the  reason  being  stated  in  the  petition. 

1.  As  to  joinder  of  plaintiffs  in  ordinary  actions,  see  note  II  to  \  22. 

2.  As  to  joinder  of  plaintiffs  in  actions  in  equity,  see  note  III  to  J  22. 

3.  As  to  joinder  of  defendants,  see  notes  to  \  28,  and  notes  (6)  and  (c)  to  }  83. 

§  25  [37]-    When  one  may  sue  or  defend  for  others. — If  the  question 

sq  involve  a  common  or  general  interest  of  many  persons,  or  if  the  parties 

/(f\  <3uj be  numerous  and  it  is  impracticable  to  bring  all  of  them  before  the 

court  within  a  reasonable  time,  one  or  more  may  sue  or  defend  for  the 

benefit  of  all. 

1.  For  remarks  as  to  the  meaning  of  this  section,  see  4  Met.,  204. 

2.  It  has  been  held,  both  under  the  old  and  new  practice,  that  a  church-committee  may 
maintain  an  action  for  the  church-property,  if  appointed  for  that  purpose  "by  the  multi- 
tudinous beneficiaries  constituting  the  church."     3  B.  M.,  261-62;  4  Busk,  215. 

3.  An  action  in  behalf  of  about  fifty  descendants  of  a  decedent,  to  set  aside  deeds 
made  by  him,  may  be  brought  by  some  for  all.  Hendrix,  <5rV.,  v.  Money,  &*c,  I  Busk,  308 
And  see  Louisville  and  Oldham  Turnpike  Road  Co.  v.  Ballard,  2  Met.,  165. 

4.  Though  the  plaintiff  may  have  a  right  to  .sue  for  himself  and  others ;  yet,  in  an 
action  for  money,  the  court  should  not  give  him  judgment  for  the  whole  thereof,  but 
should  retain  control  over  it  for  those  entitled  to  it.     4  Met.,  205. 

5.  If  one  sue  for  himself  and  others,  the  presumption  is  that  they  consent  (17  B.  M., 
513) ;  and,  if  they  have  not  dissented,  he  can  not  dismiss  the  action  without  their  consent 
(5  Bush,  539) ;  and,  though  they  dissent,  the  plaintiff  may  prosecute  the  action  for  him- 
self.    17  B.  M.,  513. 

§  26  [38].  Joint  or  several  actions  against  persons  severally  liable  on 
contract. — Persons  severally  liable  upon  the  same  contract  (a),  and  parties 
to  bills  of  exchange,  to  promissory  notes  placed  upon  the  footing  of  bills 
of  exchange,  or  to  common  orders  and  checks,  and  sureties  on  the  same 
or  separate  instruments,  may  all,  or  any  of  them,  or  the  representatives 
of  such  as  may  have  died,  be  included  in  the  same  action  at  the  plaintiff's 
option. 

(a)  1.  Under  the  old  practice,  separate  actions  (and,  I  believe,  only  separate  actions) 
could  be  maintained  on  a  contract  which  made  the  obligors  severally  liable ;  as,  upon  a 
covenant  of  warranty  by  several  vendors  of  land  to  the  extent  of  their  respective  interests 
(10  B.  M.,  291).  But  under  the  Code,  the  plaintiff  can  sue  all  or  any  of  such  obligors. 
2  Duv.,  309. 

2.  In  an  action  for  the  cost  of  street-improvements  ordered  by  a  city  to  be  made  at 
the  cost  of  property-owners,  they  and  the  city  may  be  joined  as  defendants  (the  city  being 
contingently  liable).     5  Busk,  515. 

3.  A  lessee  may  sue  his  sub-lessee  and  the  assignee  of  the  sub-lessee  upon  the  sub- 
lessee's covenant  to  pay  rent  to  the  plaintiff.     8  Bush,  74. 

§  27  [39]-  Several  actions  against  persons  jointly  liable  on  contract. — 
If  two  or  more  persons  be  jointly  bound  by  contract,  the  action  thereon 
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may  be  brought  against  all,  or  any  of  them,  at  the  plaintiff's  option. 
If  any  of  the  persons  so  bound  be  dead,  the  action  maybe  brought 
against  any  or  all  of  the  survivors,  with  the  representatives  of  all  or 
any  of  the  decedents,  or  against  the  latter  or  any  of  them.  If  all  the 
persons  so  bound  be  dead,  the  action  may  be  brought  against  the 
representatives  of  all  or  of  any  of  them.  An  action  or  judgment 
against  any  one  or  more  of  several  persons  jointly  bound  shall  not  be  a 
bar  to  proceedings  against  the  others. 

1.  According  to  the  common  law,  the  plaintiff  could  not  maintain  an  action  against  A, 
upon  a  joint  contract  of  A  and  B,  if  objection  were  made  by  plea  in  abatement.  Bnt 
if  A  failed  so  to  object,  a  judgment  against  him  was  valid :  it,  however,  merged  the 
plaintiff's  claim  on  B  (14  Bush,  783).  But,  under  the  Code,  the  plaintiff  has  a  right  to 
sue  both  or  either,  and  a  judgment  against  one  does  not  merge  his  claim  on  the  other. 
Williams  v.  Rogers,  14  Bush,  776;  overruling  Nichols  v.  Burton,  5  Bush,  320;  and  see  10 
Bush,  763;  79A>„  282. 

2.  Several  individuals,  composing  several  firms,  may  be  sued  in  one  action.  Hunt  v. 
Semonin,  79  A>.,  27a 

3.  Upon  the  note  of  Q  and  D  to  A  and  the  said  D,  A  can  maintain  an  action  against 
both  or  either  of  the  payors.     I  Duv.,  30;  4  B.  A/.,  31. 

4.  It  seems  clear  that,  under  J  27,  an  obligee  can  maintain  an  action  at  law  against  one 
of  several  sureties;  but  can  he  do  so  iniquity?  Under  the  old  practice,  if  one  surety  was 
sued  in  equity,  all  must  be  sued,  so  that  "  all  might  be  made  to  bear  the  burden  equally, 
and  to  contribute  among  one  another'1  (5  Dana,  521 ;  6  Id.,  81).  Was  that  rule  abolished 
by  §27?  The  Court  of  Appeals  apparently  thought  so,  according  to  the  opinion  in  Wil- 
liams v.  Rogers,  14  Bush,  784,  where  it  was  said :  "  Under  $  27  it  appears  as  clearly  as  can 
"be  expressed  by  language  that  an  action  can  be  brought  and  judgment  had  against  any 
"one  of  several  joint  obligors  upon  any  character  of  contract.  [The  italics  are  mine.]  The 
"  objection  that  a  multiplicity  of  suits  should  always  be  discouraged  as  tending  to  annoy 
"and  oppress  parties  and  unnecessarily  burden  the  courts,  and  that,  in  furtherance  of  that 
"  view,  litigants  should  be  required  to  dispose  of  as  many  causes  of  action  in  one  pro- 
ceeding and  at  the  same  time  as  can  conveniently  be. done,  is  sufficiently  answered  by 
"  the  language  of  the  section  cited  and  the  partial  remedy,  for  the  evil  results  depre- 
"cated,  by  {687,  which  requires  the  plaintiff,  though  successful,  to  pay  the  costs." 

Concerning  that  opinion,  I  suggest,  first,  that  the  provisions  of  \  27  of  the  present 
Code  are  precisely  the  same  as  those  of  \  39  of  the  Code  of  1854,  and  that  the  Code  of  1854 
did  not  contain  the  provisions  of  §  687 ;  and,  consequently,  that  the  provisions  of  \  27 
should  be  construed  without  reference  to  §687;  second,  that  §28  of  the  present  Code 
preserves  the  old  rule  in  equity,  vfo.,  that  "all  persons  materially  interested  ought  to  be 
"  made  parties  to  a  suit  in  chancery,  however  numerous  they  may  be.  The  object  of  this 
"rule  is  to  enable  the  court  to  do  complete  justice  by  deciding  upon  and  settling  the  rights 
"of  all  persons  interested  in  the  subject  of  the  controversy,  that  future  litigation  may 
"  be  prevented,  and  the  performance  of  the  decree  made  perfectly  safe  to  those  who 
"are  bound  to  obey  it."     2  Bibb,  185. 

5.  As  to  judgments  in  actions  against  several  defendants,  see  $  373. 

§  28  [40,  400].  Who  must  be  parties. — The  court  may  determine  any 
controversy  between  parties  before  it,  if  it  can  do  so  without  prejudice 
to  others ;  if  it  can  not  do  so,  it  must  require  such  other  persons  to  be 
made  parties,  or  must  dismiss  the  action  without  prejudice. 
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I.  AS  TO  DEFENDANTS  IN  ACTIONS  FOR  TORTS. 

The  common  law  rule  that  "  if  several  persons  jointly  commit  a  tort,  the  plaintiff,  in 
general,  has  his  election  to  sue  all  or  some  of  the  parties  jointly,  or  one  of  them  sepa- 
rately," has  not  been  changed  by  the  Code.     4  Met.,  333. 

II.  AS  TO  DEFENDANTS  IN  ACTIONS  (at  law  or  in  equity)  UPON  CONTRACTS. 
See  8  26  and  27,  and  notes  thereto. 

III.  As  TO  DEFENDANTS  IN  ACTIONS  GENERALLY,  AND  ESPECIALLY  IN  EQUITY. 

1.  The  court  may  cause  any  person  having  an  interest  adverse  to  the  plaintiff  to  be 
made  a  defendant.     Gibson  v.  Higdon,  15  B.  M.,  209. 

2.  If  the  answer  show  a  defect  of  parties,  the  court  should  require  the  plaintiff  to 
bring  before  it  the  necessary  parties ;  and,  if  he  fail  to  do  so,  the  action  should  be  dis- 
missed without  prejudice  (Code  \  371 ;  17  B.  M.,  598;  3  Met.,  133;  2  Duv.,  145) ;  but,  a 
stockholder  having  brought  an  action  which  should  have  been  brought  by  the  corporation, 
and  without  making  the  corporation  a  party,  it  was  held  that  his  action  should  be  dis- 
missed absolutely.     79  Ky.,  300. 

3.  In  an  action  by  a  street-contractor  against  lot-owners,  for  the  cost  of  work  for  which 
a  city  was  contingently  liable,  it  was  held  that  the  city  must  be  made  a  party  (although  the 
contractor  had  agreed  with  the  city  not  to  sue  it  until  it  should  be  finally  adjudged  that 
the  lot-owners  were  not  liable).  5  Bush,  515.  But  query  as  to  this,  independently  of 
the  contractor's  agreement  as  to  suing  the  city:  were  not  the  city  and  the  lot-owners 
"severally  liable"  to  the  contractor;  and  had  he  not  a  right,  for  that  reason,  to  sue  them, 
jointly  or  separately,  under  \  26  of  the  Code  ? 

4.  According  to  Commonwealth  v.  City  of  Frankfort,  &c,  13  Bush,  185,  if  the  legis- 
lature grant  a  lottery  franchise  to  trustees  for  certain  beneficiaries,  and  the  trustees  grant 
to  Apart  of  that  franchise  (viz.,  the  privilege  to  draw  certain  schemes);  the  Common-* 
wealth  can  maintain  an  action  against  A  to  prevent  running  of  the  lottery,  either  because 
his  privilege  has  been  exhausted,  or  because  the  franchise  has  been  exhausted;  and,  in  the 
former  case,  the  trustees  and  beneficiaries  are  not  necessary  parties,  though  they  are  in 
the  latter. 

5.  If  a  garnishee  file  an  affidavit  that  the  debt  has  been  assigned,  the  alleged  assignee 
should  be  made  a  party.     17  B.  M.,  625. 

6.  In  an  attachment-suit,  a  prior  lien-holder  on  the  attached  property  is  an  indispensable 
party.     2  Met.,  406;  7  Bush,  124. 

7.  In  an  action,  upon  a  return  of  "no  property  found,"  to  subject  an  equitable  title  to 
land  to  the  payment  of  the  plaintiff's  demand,  the  holder  of  the  legal  title  is  a  necessary 
party  (2  Duv.,  145) ;  and  in  an  action  by  A,  upon  such  return,  against  his  debtor  B,  and 
against  C,  the  surety  of  D,  who  was  the  executor  of  a  person  who  owed  a  certain  sum  of 
money  to  B,  the  petition  alleged  that  the  executor  D  had  committed  a  devastavit  as  to 
said  money,  and  was  insolvent ;  and  prayed  for  judgment  against  the  surety,  ~C,  for  the 
amount  thereof:  dictum — the  executor  was  an  indispensable  party.  Lee  v.  Waller,  &*c.9 
3  Met.,  61.     (Query). 

8.  An  administrator,  against  whom  a  judgment  has  been  rendered  for  a  debt  of  the 
decedent,  is  a  necessary  party  to  an  action  by  a  creditor  of  the  decedent  to  subject  property 
alleged  to  have  been  fraudulently  conveyed  by  the  decedent.     2  Duv.,  399. 

9.  A  trustee  should  be  party  to  an  action  brought  by  cestui  que  trust  against  a  person 
to  whom  the  trustee  is  alleged  to  have  conveyed  the  property  in  violation  of  the  trust.  9 
Bush,  484. 

10.  It  was  held  that,  if  heirs  make  oath  that  an  administrator  is  defending  a  suit  "in 
bad  faith,"  they  have  a  right  to  be  made  parties,  and  to  defend  the  action,  under  an  act 
of  1846  (1  Sess.  Acts,  53),  which  was  not,  in  the  opinion  of  the  court,  repealed  by  the 
Code  or  the  Revised  Statutes.  Lusk  v.  Anderson's  admW,  1  Met.,  428;  and  see  15  B.  M., 
208,  which  goes  still  further. 
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11.  The  payee  of  a  hen-note  is  not  a  necessary  party  to  an  action  by  his  assignee  to 
enforce  the  hen.     Leaeock  v.  Hall,  13  £.  M.,  210. 

12.  In  an  action  by  bond-holders  against  a  city  council  for  a  mandamus  to  compel  the 
levy  of  a  tax  for  payment  of  interest  on  bonds  of  the  city  held  by  the  plaintiffs,  neither 
the  tax-payers,  nor  the  railroad  company  that  assigned  the  bonds,  nor  other  bond-holders, 
are  necessary  parties.     Maddox,  6rv.,  v.  Graham  &  Knox,  2  Met.,  65. 

13.  Sureties  upon  a  guardian's  bond  in  the  county  court  are  not  necessary  parties  to  an 
action  on  a  bond  given  by  the  guardian,  in  the  circuit  court,  in  a  proceeding  for  the  sale 
of  the  ward's  land.    Johnson's  heirs  v.  Chandler's  heirs,  15  B.  M.,  584. 

14.  In  a  wife's  action,  as  to  her  separate  property,  her  husband  is  not  a  necessary,  nor 
even  a  proper,  party.     78  A>.,  553. 

15.  In  Alexander  &  Lancashire  v.  Quigly,  2  Duv.,  399,  it  was  held  that,  in  an  action 
by  a  creditor  of  a  deceased  debtor  to  subject  land  alleged  to  have  been  fraudulently  con- 
veyed by  the  debtor,  his  administrator  was  a  necessary  party ;  although  the  plaintiff  had 
obtained  a  judgment,  then  in  force,  against  the  administrator  for  the  debt. 

16.  The  personal  and  real  representatives  of  a  decedent  should  be  joined  as  defendants 
in  an  action  for  specific  performance  of  his  contract  to  convey  land  or  for  damages  for  non- 
performance.    3  J.J.  M.,  573. 

17.  In  an  action  in  equity  against  an  administrator,  for  distribution,  if  any  of  his 
sureties  are  made  defendants,  all  should  be.     5  Dana,  520. 

18.  In  an  action  in  equity  to  enforce  the  liability  of  an  administrator's  sureties,  it  was 
held  that  the  representatives  of  deceased  sureties  must  be  joined  with  the  survivors.  6 
Dana,  81. 

19.  A  vendor  having  sold  land  by  bond,  for  a  part  of  which  there  is  an  adverse  elder 
patent,  may  be  joined  in  action  brought  by  the  vendee  to  quiet  the  title :  secus,  if  the 
vendor  had  conveyed  before  the  suit  was  brought.     1  Mar.,  427. 

20.  As  to  necessary  parties  in  action  by  a  mortgagee  or  other  lien-holder,  when  there 
are  other  lien-holders,  see  J  692  and  notes  thereto. 

21.  The  proceeds  of  a  railroad  tax,  collected  under  an  order  of  the  county  court  of  D 
county,  having  been  deposited  in  a  bank ;  in  an  action  by  tax-payers  to  prevent  the  bank 
from  misappropriating  the  money,  the  county  of  D  and  the  county  judge  were  held  to  be 
necessary  parties.     80  Ky.,  496. 

22.  Can  an  undivided  interact  in  property  be  attached  without  making  the  joint  owners 
parties?    14  B.  M.,  202,  203. 

23.  A  judgment  against  the  plaintiff  will  not  be  reversed,  at  his  instance,  for  the  want 
of  proper  parties  whom  he  should  have  brought  before  the  court.     3  Met.,  137. 

§  29  [41,  257].  Intervention  in  action  by  claimant. — In  an  action  or 
proceeding  for  the  recovery  of  real  or  personal  property,  or  for  the 
subjection  thereof  to  a  demand  of  the  plaintiff  under  an  attachment  or 
other  lien,  any  person  claiming  a  right  to,  or  interest  in,  the  property 
or  its  proceeds,  may,  before  payment  of  the  proceeds  to  the  plaintiff, 
file,  in  the  action  (a),  his  verified  petition,  stating  his  claim  and  contro- 
verting that  of  the  plaintiff  (b)  ;  whereupon  the  court  may  order  him  to 
be  made  a  defendant ;  and  upon  that  being  done,  his  petition  shall  be 
treated  as  his  answer  (c),  but  if  he  be  a  non-resident  he  must  give  security 
for  costs. 

(a)  1.    Who  may  intervene,  and  when. 

(i)  An  adverse  claimant  can  not  intervene  in  an  action  by  one  joint  owner  against 
another  for  partition  of  land.     Melntire  v.  Mclntire,  82  Ky.,  502. 
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(z)  Arbitrators  having,  under  authority  from  the  legislature,  made  an  award  for 
money  in  favor  of  Craig  against  the  State,  he  moved  for  a  mandamus  against  the  Auditor 
to  compel  him  to  draw  a  warrant  for  the  money ;  and  Rodman  sought  to  intervene  in  that 
proceeding  in  order  to  enforce  an  alleged  attorney's  lien  on  Craig's  claim :  per  curiam — 
"The  appellee  (Craig),  by  his  petition,  was  not  seeking  to  recover  judgment  for  any 
"money  or  property.  His  right  to  the  money  was  not  legally  involved;  that  matter  had 
"already  been  adjudicated  and  his  right  established  by  a  competent  tribunal.  He  was 
"merely  asking  the  aid  of  the  court  to  compel  a  ministerial  officer  to  perform  an  act 
"enjoined  by  law.  The  duty  of  that  officer  was  to  issue  the  warrant  directly  to  the 
"appellee,  and  the  court's  jurisdiction  was  limited  to  directing  the  officer  to  issue  the 
"  warrant  to  the  appellee  without  any  conditions  or  qualifications  whatever.  And  for  the 
"court  to  permit  a  third  party  to  come  in  and  litigate  his  claim  with  the  appellee,  upon 
"  the  ground  that  he  had  some  sort  of  lien  upon  the  debt  which  the  State  owed  the  appel- 
"  lee,  would  open  up  a  system  of  practice  inconsistent  with  this  character  of  proceedings. 

"  Suppose  the  appellee  had  recovered  a  common  law  judgment  in  a  circuit  court 
"  against  an  individual,  and  upon  the  refusal  of  the  clerk  to  issue  execution  upon  the 
"judgment,  he  had  sought  the  aid  of  the  court  to  compel  the  clerk  to  issue  the  execution; 
"Would  it  be  contended  that  his  attorney  could  interplead  and  litigate  and  establish  his- 
"right  to  his  fees  and  have  the  same  endorsed  on  the  execution  for  his  benefit?  Surely 
"  not.     The  cases  are  similar."     Hewitt  v.  Craig,  86  Ky.,  23. 

Query  as  to  this.  Of  course  it  would  have  been  the  duty  of  the  Auditor  to  give  Craig 
a  warrant  for  the  full  amount  of  his  claim,  and  the  duty  of  the  court  so  to  direct,  if  there 
had  been  no  intervening  claimant ;  but  do  those  facts  prove,  or  even  tend  to  prove,  that 
Rodman  had  no  right  to  intervene  ?  The  only  other  ground  on  which  the  opinion  of  the 
court  seems  to  rest  is  the  assumption  that  the  Code  authorizes  intervention  in  only  unde- 
termined actions — rendition  of  a  final  judgment  for  the  plaintiff  defeating  the  right  of  a 
claimant  against  him  to  intervene;  and,  consequently,  that,  in  a  proceeding,  by  motion  of 
the  plaintiff,  to  enforce  satisfaction  of  his  judgment,  there  can  be  no  intervention.  Is 
that  assumption  correct?  Such  motion  is  a  "special  proceeding"  (Code,  §§3  and  623), 
and  the  word  action  "embraces  special  proceedings  so  far  as  the  provisions  of  this  Code 
concerning  actions  are  properly  applicable  to  such  proceedings"  (J  732,  suds.  34);  and 
\  29  declares,  in  effect,  that,  in  an  action  or  proceeding  by  a  plaintiff  to  compel  payment  of 
a  claim,  any  person  having  a  lien  thereon  may  assert  it  by  intervening,  not  before  judgment 
is  rendered,  but  "  before  payment  of  the  proceeds  to  the  plaintiff."  And,  in  Taylor  v.  Taylor, 
3  Bush,  119  (not  noticed  by  the  court  in  Hewitt  v.  Craig),  it  was  held  that  a  person 
having  a  lien  on  attached  property  may  assert  his  claim  by  intervening  "  after  the  issues 
between  the  original  parties  are  entirely  settled,  and  previous  to  the  final  disposition  of  the  fund." 
(See  ace,  78  Ay.,  379;  10  Bush,  151).  And  the  illustration  used  by  the  court,  in  Hewitt* 
&V.,  v.  Craig,  as  proving  conclusively  the  correctness  of  its  decision,  if  it  proves  anything, 
proves  the  reverse;  for  Ch.  2,  art.  1,  ?  15  of  the  General  Statutes,  declares  that  any  attorney 
who  recovers  for  his  client  a  judgment  for  money  shall  have  a  lien  thereon  "for  the 
amount  of  any  fee  which  may  have  been  agreed  on  by  the  parties,  or,  in  the  absence  of 
such  agreement,  for  a  fair  and  reasonable  fee  for  the  services  of  such  attorney" — thus  clearly 
contemplating  litigation  between  the  attorney  and  client,  as  to  the  lien  of  the  former, 
after  final  judgment  for  the  latter. 

And  how  are  they  thus  to  litigate  ?  §  29  says  it  may  be  done  upon  the  attorney's  inter- 
vention in  any  action  or  proceeding  instituted  by  the  client  for  recovery  of  the  money;  one 
object  of  the  legislature  being  to  enable  a  claimant  "to  have  his  claim  tried  without  the 
expense  and  delay,  and  complications  which  might  grow  out  of  such  delay  in  bringing 
another  suit"  (Miller  v.  Desha,  3  Bush,  214).  Nor  do  I  perceive  that  there  would  be  any 
inconsistency  between  the  attorney's  intervention  and  the  client's  motion.  The  former 
'would  not  interfere  with  the  latter.     The  original  defendant  is  not  a  party  to  the  contro- 
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versy  between  the  plaintiff  and  his  attorney  (3  Bush,  119).  The  court  will  proceed  against 
the  defendant  as  if  there  were  no  such  controversy ;  but  will  retain  control  over  so  muck 
of  the  money,  if  collected,  as  may  be  necessary  to  meet  the  end  of  it. 

And  would  not  an  order  directing  the  Auditor  to  give  Craig  a  warrant  for  the  amount 
of  the  award,  excepting  the  amount  of  Rodman's  claim — leaving  that  matter  to  be  deter- 
mined afterward — have  conformed  to  the  intention  of  the  legislature  in  enacting  J  29? 

(3)    See  note  (£),  on  this  page. 

2.  A  Special  Case. — A  got  $500  from  B  by  fraud.  C  soon  afterward  got  $500  from  A 
by  force.  B  sued  C  for  the  money,  as  having  been  received  for  the  use  of  the  plaintiff. 
C  paid  the  money  into  court.  A  having,  upon  his  petition,  been  made  a  defendant, 
claimed  the  money:  held  that  the  court  erred  in  instructing  the  jury  to  find  for  A.  Davis 
v.  Watkins,  2  Bush,  224. 

(6)  It  seems  clear,  notwithstanding  the  words  "  stating  his  claim  and  controverting 
that  of  the  plaintiff,"  that  this  section  embraces  two  classes  of  interveners,  viz. :  1,  one 
who  not  only  asserts  his  claim  but  controverts  that  of  the  plaintiff ;  and,  2,  one  who  asserts 
his  claim  without  controverting  that  of  the  plaintiff.     Thus — 

1.  A,  a  creditor  of  B,  having  caused  his  property  to  be  attached  upon  the  ground  that 
he  was  about  to  make  a  fraudulent  disposition  of  it ;  and  B  having,  soon  thereafter,  made 
a  general  assignment  for  the  benefit  of  his  creditors,  and  failing  to  deny  the  alleged  fraud ; 
it  was  held  that  his  other  creditors  had  a  'right,  as  interveners,  not  only  to  assert  their 
claims  under  the  assignment,  but  to  controvert  the  attachments  by  showing  that  there  was 
no  ground  therefor.     Bamberger,  <5rV.,  v.  Holberg,  78  Ky.,  376. 

And,  A  having  sued  B  to  enforce  payment  of  a  mortgage  debt ;  and  B  having  afterward 
mortgaged  the  same  property  to  C,  and  the  property  being  insufficient  to  pay  both  debts; 
it  was  held  that  C,  although  the  mortgage  to  him  was  made  pendente  lite  and  the  debt  to 
him  was  not  due,  had  the  right,  as  intervener,  to  assert  his  claim  and  show  that  payments 
had  been  made  to  A  and  that  his  claim  embraced  usury ;  and  that  it  was  the  duty  of  the 
court  to  decide  what  was  due  to  A  and  to  render  judgment  subjecting  the  property  there- 
for— not  enforcing  C's  claim,  because  it  was  not  due.  Hart,  <5rV.,  v.  Hay  don  y  <5rV.,  79 
A>.,  346. 

2.  But,  if  an  attachment  in  favor  of  A  against  B  be  levied  on  property  claimed  by 
C,  C  can,  as  intervener,  assert  his  claim  without  controverting  A's  claim  against  B. 
(Sckwein  v.  Simms,  2  Met,  209) ;  and,  a  fortiori,  if  an  intervener's  claim  depend  on  that  of  the 
plaintiff  (such  as  an  attorney's  lien  on  a  judgment),  the  intervener  may  assert  his  claim 
without  controverting  that  of  the  plaintiff. 

And  it  has  been  held  that,  in  such  cases,  the  intervener's  claim  may  be  investigated 
without  awaiting  the  trial  between  the  original  parties.     3  Bush,  119. 

(c)  The  words  "and  upon  that  being  done,  his  petition  shall  be  treated  as  his  answer" 
were  not  contained  in  the  Code  of  1854,  and  were  inserted  in  this  Code  in  order  to  remove 
any  doubt  as  to  the  mode  of  making  an  intervener  a  party  to  the  action.  See  Schwein  v. 
Simms,  2  Met.,  209,  and  Taylor  v.  Taylor,  3  Bush,  118. 

CHAPTER  II. 

PARTIES  TO   CERTAIN   ACTIONS. 

J  30.  Interpleader  by  defendants  generally. 

j  31.  by  officers  who  are  sued. 

\  32.  Substitution  of  a  creditor  for  officer  [who  is  sued]. 

\  33.  Action  by  tenant  for  property  distrained. 

§  30  [42].  Interpleader  by  defendants  generally. — Upon  affidavit  of  a 
defendant  before  answer,  in  an  action  upon  contract,  or  for  the  recovery 
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of  personal  property,  that  a  person  who  is  not  a  party  to  the  action, 
without  collusion  with  him,  makes  a  claim  to  the  subject  of  the  action, 
and  that  the  affiant  is  ready  to  pay  or  dispose  thereof  as  the  court  may 
direct,  the  court  may  make  an  order  for  the  safe-keeping  of  the  subject 
of  the  action,  or  for  its  payment  or  deposit  in  court,  or  for  its  delivery 
to  such  person  as  the  court  may  direct,  and  an  order  requiring  such 
alleged  claimant  to  appear  in  a  reasonable  time  and  maintain  or  relin- 
quish his  claim  against  the  defendant,  and,  in  the  meantime,  stay  the 
proceeding.  If  such  alleged  claimant,  being  served  with  a  copy  of  the 
order,  fail  to  appear,  the  court  may  declare  him  barred  of  all  claim  in 
respect  to  the  subject  of  the  action  against  the  defendant  therein.  If 
he  appear  he  shall  be  allowed  to  make  himsejf  defendant  in  the  action, 
in  lieu  of  the  original  defendant,  who  shall  be  discharged  from  all  liability 
to  either  of  the  other  parties  in  respect  to  the  subject  of  the  action  upon 
his  compliance  with  the  order  of  the  court  for  the  payment,  deposit,  or 
delivery  thereof. 

1.  The  affidavit  required  by  this  section  was  designed  to  take  the  place  of  the  bill  of  inter- 
pleader under  the  old  practice.     Starling  v.  Brown,  7  Bush,  164. 

2.  Under  the  old  practice — 

(1)  Though  an  affidavit  as  to  collusion  was  requirable  (3  J.  J.  M.,  67;  5  Id.,  235);  the 
court  would  not  notice  the  want  of  it  unless  the  proceeding  was  objected  to  for  want  of 
the  affidavit.     7  Dana,  411. 

(2)  A  debtor  could  not  delay  payment  of  money  due  from  him  by  suggesting  a  doubt  as 
to  who  was  entitled  to  it  (3  Bibb,  301 ;  3/./.  M.,  67) :  he  was  bound  to  state  the  nature 
of  the  claims  of  the  defendants  (5  J.J.  M.,  236) ;  and  to  show  that  they  had  such  a  right 
as  they  might  interplead  for,  for  otherwise  both  the  defendants  could  demur;  the  one 
because  the  bill  showed  no  claim  of  right  as  against  him,  and  the  other  because  the  bill, 
showing  no  claim  of  right  in  the  co-defendant,  showed  no  cause  for  interpleader.  7 
Bush,  166. 

(3)  It  was  also  necessary  for  the  plaintiff,  in  case  of  money  due  by  him,  to  pay  it  into 
court,  or  at  any  rate  to  offer  to  do  so  (3  /./.  M.,  67 ;  7  Bush,  165);  and  if  he  sought  an 
injunction,  he  was  bound  to  pay  the  money  into  court  or  to  give  security  for  its  payment 
7  Dana,  411. 

(4)  As  to  proper  cases  for  interpleading,  see  3  J.  J.  Mar.,  674;  7  Dana,  410,  and  3 
Bibb,  302 ;  in  the  last  of  which  it  was  held  that,  when  there  are  several  assignors  of  a 
bankrupt,  either  can  transfer  a  note  given  to  all ;  and,  consequently,  that,  one  of  them 
having  transferred  such'  a  note,  the  payor  could  not  require  interpleading  between  the 
transferree  and  the  assignees  or  creditors  of  the  bankrupt. 

3.  As  to  deposit  in  court,  in  cases  of  interpleader,  see  $303,  304. 

§  31  [43]-  Interpleaders  by  officers  who  are  sued. — The  provisions  of 
§  30  shall  be  applicable  to  an  action  against  a  sheriff  or  other  officer  for 
the  recovery  of  personal  property  taken  by  him  under  execution  or 
distress  warrant,  or  for  the  proceeds  of  such  property  so  taken  and  sold 
by  him.  And  the  defendant  in  such  action  shall  be  entitled  to  the 
benefit  of  those  provisions  against  the  party  in  whose  favor  the  exe- 
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cution  or  distress  warrant  issued,  upon  exhibiting  to  the  court  the  pro- 
cess under  which  he  acted,  with  his  affidavit  that  the  property,  for  the 
recovery  of  which,  or  its  proceeds,  the  action  is  brought,  was  taken 
under  such  process. 

§  32  [44].  Substitution  of  creditor  for  officer  who  is  sued. — In  an  action 
against  a  sheriff  or  other  officer  for  the  recovery  of  property  taken 
under  an  execution  or  distress  warrant  the  court  may,  upon  the  appli- 
cation of  the  defendant  and  of  the  party  in  whose  favor  the  execution 
or  distress  warrant  is  issued,  permit  the  latter  to  be  substituted  as  the 
defendant,  security  for  the  costs  being  given. 

If  the  order  of  substitution  be  made  without  security,  the  plaintiff  can  not  afterward 
object,  unless  on  the  ground  of  surprise.      Gunn  v.  Gudekus,  15  B.  M.%  449. 

§  33  [45]-  An  action  to  recover  the  possession  of  specific  personal 
property  taken  under  a  distress  warrant,  if  it  be  brought  by  the  tenant, 
or  his  assignee  or  under-tenant,  may  be  against  the  party  who  sued  out 
the  warrant ;  and  the  property  claimed  in  such  action  may,  under  the 
order  for  its  delivery,  be  taken  from  the  officer  who  seized  it  if  he  have 
no  other  claim  to  hold  it  than  that  derived  from  the  warrant.  The 
indorsement  of  a  levy  on  the  property,  made  upon  the  warrant  by  the 
officer  holding  it,  shall  be  a  sufficient  taking  of  the  property  to  sustain 
the  action  against  the  party  who  sued  out  the  warrant. 

CHAPTER   III. 
Art.  1.    Coverture. 
1  •      2.    Other  disabilities. 
•  •      3.    General  provisions  concerning  persons  under  disability. 

ARTICLE   I. 

COVERTURE. 

2  34-1.  Wife,  when  to  sue  or  be  sued  alone. 

a  with  husband. 

3.  defend  for  both. 

4.  for  him  alone. 

5.  marriage  pendente  lite. 

6.  actions  by  or  against,  when  of  unsound  mind. 

§34[49toS2]-    [*•   In  actions  between  husband  and  wife  (a);  in 
actions  concerning  her  separate  property  (b);  and,  in  actions  concern-  ^  ^  fc  & 
ing  her  general  property  [and  in  actions  for  the  personal  suffering  of  or 
injury  to  her  person  or  character  (Act  1892,  p.  85)],  in  which  he  refuses 
to  unite  (c),  she  may  sue  or  be  sued  alone. 

2.  In  all  other  actions  by  or  against  a  wife  she  and  her  husband j    ^J   ^_^ 
must  join  or  be  joined  as  plaintiffs  or  defendants  (</).] 
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3.  She  may  defend  an  action  against  her  and  husband  [for  herself 
and]  for  him  [also]  if  he  fail  to  defend. 

The- Act  of  March  15,  1894,  page  176,  {33,  provides  that  a  married  woman  "  may- 
make  contracts  and  sue  and  be  sued,  as  a  single  woman,"  &c.  This  supersedes  subsecs.  1 
and  2  and  the  bracketed  portions  of  subsec.  3,  supra, 

4.  If  a  husband  desert  his  wife,  she  may  bring  or  defend  for  him  any 
action  which  he  might  bring  or  defend,  and  shall  have  the  powers  and 
rights  with  reference  thereto  which  he  would  have  had  but  for  suck 
desertion^). 

5.  If  a  female  party  to  an  action  marry,  her  husband  may  be  made 
a  party  by  a  motion,  causing  the  fact  to  be  stated  upon  the  record ;  and 
the  action  shall  not  be  delayed  by  reason  of  the  marriage  (/). 

6.  But  if  a  wife  be  of  unsound  mind,  or  imprisoned,  the  actions 
mentioned  in  subsections  1,  3,  and  4,  of  this  section,  must  be  prose- 
cuted or  defended  by  her  committee  or  curator,  if  she  have  one ;  and, 
if  she  have  none,  must  be  prosecuted  by  her  next  friend,  or  defended 
by  her  guardian  ad  litem. 

(a)  1.  A  wife  can  not,  ordinarily,  maintain  an  action  against  a  gambler  for  money  won 
from  her  husband  (82  A>.,  187);  but  she  can  do  so  in  an  action  against  her  husband  for 
divorce  and  alimony.     2  Bush,  263. 

2.  A  husband  having  conveyed  his  wife's  land  (not  her  separate  property),  with  a- 
warranty  of  title — which  made  his  interest  antagonistic  to  hers — it  was  held  that  she  had 
a  right,  under  §  49  of  the  Code  of  1854,  to  sue  him  and  his  vendee  for  the  land.  10 
Bush,  259. 

3.  As  to  actions  for  divorce,  &c,  see  j  57,  subs.  2,  and  Title  10,  chap.  2,  and  notes 
thereto. 

(b)  1.  Inherited  land  is  not  "separate  property"  within  the  meaning  of  this  section 
(14  B.  M.,  247).  As  to  what  constitutes  "separate  property,"  see  cases  cited  in  note  (a) 
to  §17,  art.  4,  ch.  52,  of  Bullitt  and  Feland's  General  Statutes. 

2.  Under  the  old  equity  practice,  a  wife  could  sue,  or  be  sued  by,  her  husband  or  any 
other  person  with  respect  to  her  separate  property.     $/•/•  M.,  230. 

3.  In  Berry  v.  Tibbatts,  <5rV.,  11  B.  M.,  256,  the  court  "inclined"  to  the  opinion  that 
husband  and  wife  might  join  in  an  action  in  equity  concerning  her  separate  property, 
though  such  joining  was  not  necessary;  but  in  Basye  v.  Brawn,  «5rV.,  78  Ky.,  553,  it  was^ 
held  that  in  such  action  by  the  wife,  her  husband  is  neither  a  necessary  nor  a  proper  party. 

(c)  1.  According  to  &  dictum  in  Wright  v.  Arnold,  14  B.  M.,  642,  based  on  an  alleged 
decision  in  Moore  v.  Moore,  Id.,  259,  a  wife  can  sue  creditors,  &c,  of  her  husband,  for 
an  equitable  settlement,  without  showing  her  husband's  refusal  to  unite  in  the  action. 
The  action  in  Moore  v.  Moore  was  brought,  not  by  a  wife,  but  by  a  widow ;  and  the  state- 
ment of  the  court  on  this  subject  in  Wright  v.  Arnold  was  a  dictum,  because,  as  the  court 
held,  the  facts  proved  showed  that  the  wife  was  not  entitled  to  relief;  and  it  seems  clear 
that,  according  to  the  express  language  of  subsections  1  and  2  of  J  34,  a  wife  can  not  sue 
alone  in  such  a  case  without  showing  her  husband's  refusal  to  unite. 

2.  Under  the  Code  of  1854  it  was  held  that  a  wife  could  not  maintain  an  action  for 
damages  for  an  injury  to  her  person,  although  the  husband  refused  to  unite  {Anderson  v. 
Anderson,  11  Bush,  327).  But  that  Code  did  not  contain  the  words  "  in  actions  concerning, 
her  general  property  in  which  he  refuses  to  unite." 
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(a)  I.  Actions  by  married  women. 
I.   Under  the  old  practice. 

(1)  In  suits  in  equity,  it  was  held  that  (excepting  the  wife's  separate  estate)  she  and  her 
husband  must  join  for  the  assertion  of  any  right  of  hers,  or  of  any  interest  of  his  in  such 
right  (6  B.  M.,  517;  4  Lift.,  18;  A  J*  J*  M.,  50;  5  Id.,  180;  13  B.  M.,  279);  and  that, 
in  such  action  by  the  husband's  assignee,  he  must  make  the  wife  a  party.     7  Man.,  523. 

(2)  In  actions  at  law  it  was  held — 

a.  That  husband  and  wife  must  join  in  an  action  upon  a  chose  in  action  belonging  to 
her  at  the  time  of  marriage ;  as,  a  contract  for  money  (though  not  due  at  the  time  of  mar- 
riage), or  her  right  to  recover  damages  for  trespass,  &c,  or  her  right  to  personal  property 
in  adverse  possession  (4  Bibb,  175;  3  Lift.,  281 ;  4  Mon.,  226;  5  /.  /.  M.,  378;  7  Id., 
268;  1  Ch.  Pl.%  18) ;  and  in  an  action  for  the  conversion,  after  marriage,  of  property  of 
the  wife  which  came  to  the  defendant's  possession  before  marriage ;  there  being  a  dis- 
tinction between  detinue  and  trover,  for,  in  such  a  case,  the  husband  alone  could  sue  for 
the  possession  {Bacon's  Abridgment,  title  Detinue)  ;  and  in  an  action  for  damages  for  the 
wife's  personal  suffering  caused  by  a  tort  committed  during  coverture.     I   Ch.  PI.,  50; 

5//  ^.,378;  "  A"*,  327. 

b.  That  they  might  join  or  he  might  sue  alone  for  a  malicious  prosecution  and  imprison- 
ment of  both  (1  Ch.  PI.,  55) ;  or  for  possession  of  her  land  (2  Mar.,  457;  l  J.  J.  M.,  98) ; 
or  upon  choses  in  action  accruing  to  her  during  coverture  (3  Litt.,  281;;  including  rents 
for  her  land,  whether  the  leases  were  made  before  or  during  coverture  (I  Ch.  PI.,  20);  or 
for  cutting  down  corn  or  trees  upon  her  land,  though  not  for  carrying  them  away.     I  Ch. 

Bat  no  chose  in  action  accrued  to  a  wife  for  her  earnings,  or  for  money  lent  or  goods 
sold  by  her,  because  her  husband  was  entitled  thereto.     I  Ch.  PI.,  19. 

"But  when  the  wife  can  be  considered  as  the  meritorious  cause  of  an  action;  as  if  a 
"  bond  or  other  contract  under  seal  be  made  to  her  separately,  or  with  her  husband  ;  or, 
"in  the  case  of  her  personal  labor,  &c,  if  there  be  an  express  promise  to  her,  or  to  her 
"and  her  husband;  she  may  join  with  him,  or  he  may  sue  alone ;  and  it  has  been  holden 
"that  she  may  join  in  all  cases  of  an  express  promise  to  her."     1  Ch.  PI.,  20. 

As  to  actions  for  a  wife's  land,  and  as  to  her  earnings,  see  note  2,  page  30. 

c.  That  he  alone  could  sue  for  personal  property,  capable  of  manual  delivery,  which 
belonged  to  her  at  the  time  of  marriage  and  was  not  then  in  adverse  possession,  or  a  right 
to  which  accrued  to  her  during  coverture  (1/./.  M.,  607;  4  B.  M.,  525  ;  and  see  3  Bibb, 
246);  or  for  consequential  damages  resulting  to  him  from  a  tortious  injury  to  her  during 
coverture ;  as,  loss  of  her  society  or  of  her  assistance  in  his  affairs,  cost  of  medical  attend- 
ance, &c.  (Bacoti's  Abridgment,  title  Baron  and  Feme,  letter  K;  14  B.  M.,  204) :  aliter,  if 
the  injury  caused  her  instantaneous  death  (14  B.  M.,  209;  11  Bush,  384).  But  see,  now, 
Gen.  St.,  ch.  57,  JJ I  and  3. 

d.  That  a  wife  can  not  in  any  case  sue  alone  unless  her  husband  be  cwiUter  mortuus  or 
transported  for  some  crime,  or  there  has  been  a  divorce  a  mensa  etthoro.     1  Ch.  PI.,  17. 

e.  In  Thomas  v.  Harkness  and  vnfe,  13  Bush,  23,  it  was  held  that,  if  personal  property 
be  conveyed  to  a  trustee  for  the  separate  use  of  a  married  woman,  upon  the  death  of  her 
husband  the  trust  ceases  and  the  legal  title  vests  in  her ;  and,  consequently,  she  and  her 
subsequent  husband  can  maintain  an  action  at  law  for  a  conversion  of  the  property. 

/.  A  wife  having  assigned  a  note  belonging  to  her  at  the  time  of  marriage,  it  was 
held  that  an  action  upon  it,  in  the  name  of  her  assignee  and  herself,  should  be  dismissed, 
not  absolutely,  but  without  prejudice.     2  Met.,  420. 

Chapter  52,  art.  2,  }}  $  and  6  of  the  General  Statutes,  and  an  amendatory  act  of  March 
*8t  1873,  authorize  courts  of  equity  to  empower  a  married  woman  to  act  as  feme  sole,  if 
her  husband  be  confined  in  the  penitentiary  for  an  unexpired  term  of  more  than  one  year, 
and  upon  several  other  grounds.     It  seems  probable  that  a  wife  can  not  now  sue  alone 
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unless  authorized  to  do  so  by  a  court  of  equity,  or  by  \  34  of  the  Code,  or  by  some  other 
statute. 

2.    Under  the  Code  and  other  statutes. 

(1)  As  above  suggested,  note  b,  p.  29,  a  husband  could,  according  to  the  common  law, 
sue  alone  for  possession  of  his  wife's  land ;  the  reason  for  which  was  thus  stated :  "  By 
the  marriage  the  husband  does  not  become  absolute  proprietor  "of  the  wife's  inheritance; 
he  gains  therein  an  inheritance,  however,  during  her  life ;  he  may  receive  the  profits ;  and, 
if  not  in  the  possession,  he  may  gain  possession  by  entering  on  the  land  [that  is,  by  suing 
for  possession]  (2  Afar.,  457  .  That  rule  was  probably  abrogated  by  chapter  52,  art.  2, 
$  1,  of  the  General  Statutes,  which  declares  that  "  marriage  shall  give  to  the  husband, 
during  the  life  of  the  wife,  no  estate  or  interest  in  her  real  estate  .  .  .  except  the 
use  thereof,  with  the  power  to  rent  the  real  estate  for  not  more  than  three  years  at  a  lime 
and  receive  the  rent." 

(2)  The  common  law  rule  as  to  a  wife's  earnings  has  been  changed  by  act  of  April  11, 
1873,  which  declares  that  "  the  wages  and  compensation  of  married  women,  for  service 
and  labor  performed  by  them,  shall  be  free  from  the  debts  and  control  of  their  hus- 
bands," &c. 

(3)  An  act  of  May  15,  1886,  gives  to  a  wife  a  right  to  sue  for  damages  for  selling 
liquor  to  her  husband,  if  an  inebriate. 

(4)  Chapter  52,  art.  2,  J  10,  of  the  General  Statutes  declares  that — "A  married  woman  « 
who  shall  come  to  this  Commonwealth  without  her  husband,  he  residing  elsewhere,  may 
acquire  property,  contract,  and  bring  and  defend  actions,  as  if  she  were  an  unmarried 
woman,"  &c. ;  and  it  was  held  that  the  statute  applies  to  married  women  who  came  into  the 
State  before  its  enactment  as  well  as  to  those  coming  afterward  (13  Bush,  122).  That  case 
arose  before  the  present  Code  took  effect :  query  as  to  how  far,  if  at  all,  said  section  of  the 
General  Statutes  has  been  affected  by  J  34  of  this  Code. 

II.  Actions  against  married  women. 

I.  For  torts. 

"Actions  for  torts  committed  by  a  woman  before  marriage  must  be  against  husband  and 
"wife  jointly;  and  for  torts  committed  by  the  wife  during  coverture,  as,  for  slander, 
"assaults,  enticing  away  or  harboring  the  servant  of  another,  &c,  or  for  any  forfeiture 
"  under  a  penal  statute,  she  must  also  be  jointly  sued;  and  the  plaintiff  can  not  in  the 
"same  action  proceed  also  for  slander,  assault,  or  other  tort  committed  by  the  husband 
"alone;  r»or  can  the  husband  and  wife  be  sued  jointly  for  the  slander  of  both.  But  for 
"assaults  and  other  torts  in  which  two  persons  may  concur,  the  husband  and  wife  may  be 
"  sued  jointly  for  the  act  of  .both,  and  the  acquittal  of  the  husband  will  not  preclude  the 
"plaintiff  from  recovering.  Detinue  can  only  be  supported  against  the  husband."  1  Ch. 
//.,  84,  85. 

But,  for  the  conversion  of  goods  by  a  wife  alone,  or  by  her  and  her  husband,  the 
plaintiff  could  maintain  trover  against  both  or  against  the  husband  alone  (I  Ch.  PLt  85; 
2  Dana,  238) ;  though,  in  either  case,  the  declaration  should  aver  the  conversion  to  have 
been  made  to  the  use  of  the  husband  and  not  to  that  of  both  (2  Dana,  238) ;  and  for  a 
wrong  perpetrated  by  a  wife  by  order  of  her  husband,  or  in  his  presence,  he  is  generally 
liable  to  be  sued  alone.     6  Bush,  685. 

But  a  married  woman  can  not  be  made  a  trespasser  by  construction ;  and,  consequently, 
she  can  not  be  held  responsible  for  advising  a  wrong,  or  for  assenting  to  it  after  its  perpe- 
tration.    2  Dana,  240. 

And,  though  a  fraud  committed  by  a  married  woman  may  vitiate  a  contract  made  by 
her  and  authorize  a  rescission  of  it,  or  estop  her  from  avoiding  it ;  yet  she  can  not  be  held 
liable  for  damages  for  committing  a  fraud  with  reference  to  a  contract  which  she  had  no 
legal  capacity  to  make.     6  Dana,  229 ;  6  Bush,  684. 
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2.    Upon  contracts, 

( I )  As  to  a  married  woman's  separate  estate. 

Subsection  I  of  J  34  declares  that  a  married  woman  may  be  sued  alone  "in  actions  con- 
cerning her  separate  property; "  and  such  was  the  law  before  {$/./.  M.t  230).  But  we 
must  look  elsewhere  to  learn  upon  what  contracts  a  cause  of  action  arises  against  a  married 
woman  "concerning  her  separate  property." 

Before  the  adoption  of  the  Revised  Statutes,  a  married  woman,  though  she  could  not 
make  herself  personally  liable  (15  B,  M,%  327),  might,  by  contract,  express  or  implied, 
make  her  separate  estate  liable  to  be  subjected  by  a  court  of  equity  for  the  payment  of 
her  debts  (7  B,  Af.9  293;  10  Id,,  320;  13  Id.,  381;  16  Id,,  482);  and  might  convey  her 
equitable  right  thereto  as  if  she  were  unmarried.     $/*/•  A/.,  230. 

But  ch.  47,  art.  4,  §17,  of  the  Revised  Statutes  declared  that — "If  real  or  personal 
"estate  be  hereafter  conveyed  or  devised  for  the  separate  use  of  a  married  woman,  or  for 
"  that  of  an  unmarried  woman  to  the  exclusion  of  any  husband  she  may  thereafter  have, 
"she  shall  not  alienate  such  estate  with  or  without  the  consent  of  any  husband  she  may 
"have;  but  may  do  so,  when  it  is  a  gift,  by  the  consent  of  the  donor  or  his  personal 
"representative. 

"Such  estates,  heretofore  created,  shall  not  be  sold  or  encumbered  but  by  order  of 
"a  court  of  equity,  and  only  for  the  purpose  of  exchange  and  reinvestment,  for  the 
"  same  use  as  that  of  the  original  conveyance  or  devise ;  and  the  court  shall  see  that  the 
"exchange  or- reinvestment  is  properly  made." 

And  it  was  held,  in  strict  accordance  with  the  language  of  the  statute,  that  a  married 
woman  could  not  "  encumber "  her  separate  estate,  created  before  the  adoption  of  the 
Revised  Statutes,  by  creating  debts  not  authorized  by  a  court  of  equity.  (Daniel  v.  Rodin- 
son,  18  B,  M.y  301.)  But  there  was,  perhaps,  room  for  doubt  as  to  her  power  thus  to 
encumber  a  separate  estate  created  after  the  adoption  of  the  Revised  Statutes,  because  the 
statute  only  declared  that  she  should  not  "alienate"  such  estate  without  the  consent  of 
the  donor,  &c.  It  was  held,  however,  that  she  could  not  thus  encumber  such  an  estate, 
for  the  reason  that  the  statute  applied  to  "indirect  as  well  as  direct  alienations."  Stacker 
v.  Whitlocky  3  Met,%  244;  Hanly  v.  Downing,  4  Id,,  95 ;  Lewis  v.  Harris,  Id,,  356 

The  law  standing  thus,  the  legislature  enacted  that — "Separate  estates  and  trust  estates 
"  conveyed  or  devised  to  a  married  woman  may  be  sold  and  conveyed  in  the  same  manner 
"as  if  such  estates  had  been  conveyed  or  devised  absolutely,  if  there  be  nothing  in  the 
"deed  or  will  under  which  they  are  held  forbidding  the  same,  and  if  the  husband  and 
"  trustee,  if  there  be  one,  unite  with  the  wife  in  the  conveyance.  But  her  interest  shall 
"  be  the  same  in  the  proceeds  as  it  was  in  the  estate."     Gen,  Statutes,  ck.  52,  art,  4,  \  17. 

There  is  reason  for  believing  that  the  legislature  did  not  intend,  by  this  statute,  to 
enable  married  women,  by  contracting  debts,  to  encumber  their  separate  estates  and  thus 
"sell  and  convey"  them  indirectly;  but  merely  intended:  1,  to  abolish  the  distinction 
between  separate  estates  created  before  and  those  created  after  the  adoption  of  the  Revised 
Statutes;  2,  to  substitute  the  concurrence  of  husbands  and  trustees  for  orders  of  court 
and  the  consent  of  donors ;  and,  3,  to  dispense  with  the  necessity  of  reinvestments  under 
judicial  supervision. 

It  has,  however,  been  held  that  this  statute  allows  married  women  to  encumber  their 
separate  estates,  by  contracting  debts,  just  as  they  could  do  before  the  adoption  of  the 
Revised  Statutes,  with  the  qualification  that  the  debts  must  be  contracted  for  their  own 
benefit  and  not  for  that  of  others  (Cardwellv.  Perry,  82  Ky,,  129;  Baird  \ ,  Bruning,  84 
^•>645).  It  seems  impossible  to  reconcile  the  ruling  in  those  cases,  even  as  qualified, 
with  the  cases  of  Stacker  v.  Whitlock,  Hanly  v.  Downing,  and  Lewis  v.  Harris,  above  cited ; 
for  there  is  no  substantial  difference  between  the  word  "alienate"  and  the  words  "sell 
and  convey :"  or  with  the  object  of  the  legislature  in  requiring  husbands  and  trustees  to 
join  with  married  women  in  conveying  their  separate  estates :  or  with  the  provision  that, 
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upon  such  conveyance  being  made,  the  married  woman's  "interest  shall  be  the  same  in 
the  proceeds  as  it  was  in  the  estate;"  for,  upon  a  judicial  sale  of  her  property,  for  pay- 
ment of  her  debts,  the  proceeds  go  to  her  creditors,  and  she  loses  her  estate  without  the 
concurrence  of  either  husband  or  trustee :  or  with  the  decisions  in  Hirschman  v.  Brashears, 
79  Ay.,  258;  Magillv.Merc.  Trust  Co.,  81  Ay.,  129;  and  Hounshellv.  C.  F.  Ins.  Co.,  I/Lt 
304 ;  in  which  it  was  held  that,  though  a  wife's  separate  estate  may  be  mortgaged  for  her 
•own  benefit,  it  can  not  be  mortgaged  for  that  of  her  husband ;  because,  under  the  statutes, 
her  interest  in  the  proceeds  shall  be  the  same  as  it  was  in  the  estate. 

(2;  As  to  a  married  woman*  s  contract  for  necessaries. 

Ch.  52,  art.  2,  £  2,  of  the  General  Statutes,  declares  that  a  wife's  real  estate  shall  be 
liable  for  such  debts  contracted  by  her  "on  account  of  necessaries  for  herself  or  any 
member  of  her  family,  her  husband  included,  as  shall  be  evidenced  by  writing  signed  by 
her;  "  and  that  "  the  remedy  may  be  against  both  or  against  her  alone." 

a.  As  to  what  constitutes  "necessaries,"  see  notes  to  ch.  52,  art.  2,  {2,  of  Bullitt  end 
Feland's  General  Statutes. 

b.  As  the  statute  only  creates  a  charge  on  the  wife's  property,  it  seems  clear  that  she 
should  be  sued  in  equity,  and  that  no  personal  judgment  can  be  rendered  against  her. 

c.  The  plaintiff  should  state  facts  showing  that  the  debt  was  contracted  for  •«  neces- 
saries ; "  and  a  married  woman  is  not  estopped,  by  her  written  acknowledgment  that  it  was 
contracted  for  necessaries,  from  showing  by  parol  evidence,  what  was  the  real  transaction. 
5  Busk,  396;  7  Id.,  509. 

d.  This  statute  relates,  only,  to  the  wife's  general  property  (7  Bush,,  509) ;  but  it  seems 
•clear  that,  according  to  the  decisions  in  Baird  v.  Bruning,  and  Card-well  v.  Perry,  above 
-cited,  her  separate  property  is  chargeable  with  debts  contracted  by  her  for  necessaries. 
See  Marshall  v.  Miller,  3  Met.,  333. 

(3)  As  to  contracts  of  married  women  generally. 

It  seems  needless  to  cite,  here,  authorities  to  prove  that  generally  a  married  woman 
can  not  bind  herself,  personally,  by  an  executory  contract,  although  it  be  contained  in  an 
executed  contract  which  she  has  power  to  make — as  her  covenant  to  warrant  title,  in  a  deed 
conveying  her  land — unless  she  be  authorized  to  act  as  an  unmarried  woman  by  some 
statute,  or  by  an  order  of  court  pursuant  to  a  statute :  as  to  which  see  General  Statutes, 
ch.  52,  art.  2,  §§  5  and  6,  and  amendatory  act  of  March  28,  1873 ;  and  \  10  of  same  article, 
and  suggestion  with  regard  thereto,  ante,  note  (4)  page  30. 

But  in  Gibson  v.  Sublett,  82  Ky.,  596,  it  was  held  that  a  married  woman's  land  in  this 
State,  being  her  general  property,  could  be  subjected  for  payment  of  a  note  executed  in 
Louisiana,  where  she  resided,  though  it  was  not  given  for  necessaries—such  note  being 
obligatory  upon  her  according  to  the  law  of  that  State ;  and  it  would  seem  from  the 
reasoning  of  the  court  that  the  plaintiff  would  have  been  entitled  to  a  personal  judgment 
against  her  if  he  had  insisted  thereon. 

(4)  As  to  actions  on  contracts  made  by  the  wife  before  marriage. 

In  such  actions  it  was  necessary  to  join  the  husband  and  wife  as  defendants  (1  Ch.  Pi., 
45).  But  he  was  only  contingently  liable  on  such  contracts;  the  contingency  depending, 
not  on  his  reception  of  property  by  reason  of  the  marriage,  but  on  the  obtention  of  judg- 
ment against  him  during  the  life  of  his  wife;  and  that  rule  applied  in  equity  as  well  as  at 
law  (4/./.  M.,  215;  9  B.  M.,  500;  10  Id.,  412)  ;  and,  if  the  husband  died  before  action 
brought,  his  widow  and  not  his  representatives  could  be  sued  on  the  contract  (Wood\. 
Chapman,  I  Campbell,  189) :  consequently,  I,  in  an  action  against  husband  and  wife  on 
such  contract,  it  was  not  necessary  for  the  plaintiff  to  allege  reception  of  property  by  the 
husband ;  2,  if  he  died  pendente  lite,  the  action  continued  as  to  her  and  could  not  be 
revived  against  his  representatives  (7  Mon.,  179) ;  and,  3,  if  she  died  pendente  lite,  the  action 
abated  as  to  him  (1  Ch.  PI.,  47),  but  could  be  revived  against  her  administrator  under  act 
•of  1801.     M.  &  B.,  86;  and  see  Code,  J  500,  subs.  3,  and  notes  thereto. 
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• 

Chapter  52,  art.  2,  §4,  of  the  General  Statutes  (substantially  re-enacting  $3,  art.  2,  ch. 
47,  of  the  Revised  Statutes),  declares  that  *'the  husband  shall  not  be  liable  for  any  debt 
or  responsibility  of  the  wife  contracted  or  incurred  before  marriage,  except  to  the  amount 
■or  value  of  anything  he  may  receive  by  her  independent  of  real  estate."  And  it  was  held 
that,  in  an  action  on  a  contract  made  by  a  wife  before  marriage:  1,  she  and  her  husband 
must  be  sued  jointly ;  2,  the  plaintiff  need  not  allege  that  the  husband  has  received  prop- 
-erty  by  his  wife;  and,  3,  in  the  absence  of  such  allegation,  a  personal  judgment  against 
the  husband  is  erroneous,  but  the  plaintiff  is  entitled  to  a  judgment  against  him  "to  be 
levied  only  on  property  that  came  to  him  by  his  wife,  or  that  might  thereafter  come."  1 
Met.,  68;  1  Duv.,  21 ;  and  see  9  B.  Af.t  502. 

There  has  been  no  decision,  I  believe,  as  to  the  effect  of  said  statute  upon  the  old 
rule  concerning  the  cessation  of  the  husband's  liability :  but,  though  the  statute  declares, 
not  that  he  shall  be  liable  to  the  extent  of  property  received  through  his  wife,  but  that 
he  shall  not  be  liable  except  to  that  extent,  it  seems  probable  that,  in  equity  at  any  rate, 
he  or  his  representatives  should  be  held  liable  to  that  extent,  in  any  event,  notwithstanding 
-said  old  rule. 

It  seems  unnecessary  to  discuss  the  common  law  rules  as  to  suing  a  wife  as  executrix  or 
administratrix,  as  she  can  not  now  act  as  such.     G.  S.,  ch.  39,  art.  2,  §  16. 

(e)  Action  or  defence  by  deserted  wife. 

1.  If  a  husband  desert  his  wife,  she  may  sue  in  his  name  without  his  consent.-  If  they 
join  in  the  action,  and  it  be  dismissed  as  to  the  husband,  on  the  defendant's  motion,  the 
wife  may  prosecute  it  in  her  own  name.     3  Bush,  132. 

2.  Husband's  insolvency,  failure  to  provide  for  his  family,  and  habitual  drunkenness, 
constitute  desertion  according  to  the  Code.     1  Duv.,  302. 

(/)  Proceedings  upon  marriage  of  a  female  party  to  an  action. 

1.  The  mere  suggestion  of  the  marriage  of  female  parties  to  an  action  is  all  that  is 
necessary  to  enable  the  court  to  make  their  husbands  parties.  Dickinson,  <5rV.,  v.  Trout, 
&c,  8  Bush,  443. 

2.  It  was  held,  under  the  Code  of  1854,  that  an  infant  female  plaintiff,  having  married 
an  infant,  pendente  lite,  the  court  properly  entered  him  upon  the  record  as  a  co-plaintiff, 
and  allowed  the  action  to  proceed  in  the  name  of  her  next  friend,  as  the  friend  of  both. 
11  Busk,  677. 

3.  Observe  that  this  Code  ($35,  36),  unlike  the  Code  of  1854,  relieves  married 
women  from  the  disability  of  infancy,  as  to  either  bringing  or  defending  actions. 

ARTICLE  II. 

OTHER  PERSONS  UNDER   DISABILITY. 

\  35.  Infants,  prisoners,  and  persons  of  unsound  mind,  actions  by. 
2  36.  defence  by. 

§  35  [53»  58].   Excepting  married  women — 

1.  The  action  of  a  person  who  is  under  disability  must  be  brought 
by  his  guardian,  curator,  or  committee,  if  he  have  one  residing  in  this 
State,  unless  it  be  against  his  guardian,  curator,  or  committee ;  or  unless 
said  guardian,  curator,  or  committee  refuse  to  sue,  in  which  case  he 
must  be  made  a  defendant. 

2.  The  action  of  an  adult,  who  is  imprisoned  in  or  out  of  this  State, 
and.who  has  no  curator  residing  herein,  or  his  action  against  his  curator, 
may  be  brought  by  him,  or,  with  his  consent,  by  his  next  friend. 
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— . — . — . — . — « 

3.  The  action  of  an  infant,  or  of  a  person  of  unsound  mind,  who 
resides  in  this  State,  and  who  has  no  guardian,  curator,  or  committee 
residing  herein,  or  whose  guardian,  curator,  or  committee  refuses  to 
sue,  or  his  action  against  his  guardian,  curator,  or  committee  may  be 
brought  by  his  next  friend. 

4.  The  action  of  an  infant,  or  of  a  person  of  unsound  mind  who 
resides  in  a  foreign  country,  and  who  has  a  guardian,  curator,  or  com- 
mittee residing  therein,  may  be  brought  by  such  guardian,  .curator,  or 
committee,  or  by  his  next  friend. 

Actions  by  infants. 

'•  i  53  of  the  Code  of  1854,  differing  from  \  35  of  this  Code,  declared  that— : 

"The  action  of  an  infant  must  be  brought  by  his  guardian  or  next  friend.  Any  person 
"may  bring  the  action  of  an  infant  as  his  next  friend ;  but  the  court  has  power  to  dismiss 
"  it,  if  it  is  not  for  the  benefit  of  the  infant,  or  to  substitute  the  guardian  of  the  infant, 
*«  or  another  person,  as  the  next  friend ; "  and,  it  was  held  that  the  power  given  to  the 
court,  by  the  statute,  either  to  dismiss  the  action  on  the  ground  that  it  was  not  for  the 
benefit  of  the  infant,  or  to  authorize  a  next  friend  to  prosecute  it,  did  not  apply  to  an 
action  brought  by  the  guardian ;  and  that  the  court  had  no  power  to  do  either  in  an  action 
brought  by  him,  unless  it  appeared  that  his  interest  was  adverse  to  the  infant,  or  that  he 
was  manifestly  derelict  in  his  duty.      Walker  v.  Smyser's  exr*s%  80  Ky.t  632  to  635. 

And,  a  fortiori,  that  ruling  is  right  under  the  present  Code :  see  Miller  v.  Cabell,  81 
Ky.%  178. 

2.  As  to  the  rights  of  guardians  to  sue  in  their  own  names,  see  note  (b)  to  \  21. 

§  36  [55,  60,  63].  Defences  of  infants. — Excepting  married  women, 
if  a  defendant,  who  is  under  disability  and  who  is  summoned  in  this 
State,  have  a  defence — 

1.  That  of  an  infant  or  person  of  unsound  mind  must  be  made  by 
his  guardian  or  committee,  or  by  a  guardian  ad  litem  (a). 

2.  That  of  an  adult  prisoner  in  this  or  any  other  State  must  be  made  by 
his  curator  or  by  an  attorney  employed  by  him,  or  by  a  guardian  ad  litem. 

3.  No  judgment  shall  be  rendered  against  an  infant — other  than  a 
feme  covert — nor  against  a  person  of  unsound  mind,  who  is  summoned 
in  this  State,  until  the  regular  guardian,  or  committee,  or  guardian  ad 
litem,  of  such  defendant,  shall  have  made  defence,  or  have  filed  a  report 
stating,  that,  after  a  careful  examination  of  the  case,  he  is  unable  to 
make  defence  (6>).  His  report,  that  he  can  not  make  a  defence,  must  be 
filed  on  or  before  the  day  for  making  defence,  unless,  for  cause  shown, 
the  court  extend  the  time ;  and  failure  to  file  such  report,  as  required 
hereby,  or  by  the  court,  shall  be  punished  as  a  contempt 

(a)  1.  A  guardian  should  be  required  to  defend  an  infant-defendant  in  a  bastardy-case. 
4  Met,  70. 

2.  Action  should  not  be  dismissed  because  the  plaintiff  has  failed  to  have  a  guardian 
ad  litem  appointed;  the  court  should  make  the  appointment,  though  the  plaintiff  may  have 
failed  to  move  therefor.     9  Bush,  498  to  503. 
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3.  An  infant  who  becomes  of  age  pendente  lite  may  answer  for  himself,  though  his  guar- 
dian may  have  answered  for  him.     1  Met.,  602. 

4-  As  to  appointment  of  guardian  ad  litem  fox  infants  summoned  in  this  State  (to  whom 
alone  \  36  applies),  see  §  38  and  notes. 

5.  As  to  defending  infants  who  are  constructively  summoned,  see  J  59  and  notes. 

6.  As  to  sales  of  real  estate  of  infants,  see  title  10,  ch.  14,  of  Code,  and  notes  thereto. 

7.  For  distinctions  between  infant-plaintiffs  and  infant-defendants,  see  \  116-2,  and 
notes  thereto. 

(6)  Rendering  judgment  before  defence  or  report  is  a  "clerical  misprision"  (§517); 
and  the  judgment  is  not  void.     5  Bush,  25  ;  9  Id.,  125. 


ARTICLE  III. 

GENERAL  PROVISIONS  CONCERNING    PERSONS   UNDER   DISABILITY. 

{  37-1.  Next  friend,  who  may  sue  as. 

2.  &c,  liability  of,  for  costs. 

$  38.      Guardian  ad  litem,  appointment,  duties  and  compensation  of. 

§  37-  l  [S3»  58]-  No  person  shall  sue  as  next  friend  unless  he  reside 
in  this  State  and  be  free  from  disability,  nor  unless  he  file  his  own 
affidavit  showing  his  right  to  sue  as  next  friend  according  to  the 
provisions  of  this  chapter. 

2  [54,  59].  A  guardian,  curator,  committee,  or  next  friend,  who 
brings  or  prosecutes  an  action  for  a  person  who  is  under  disability,  is 
liable  for  the  costs  which  accrue  during  his  conduct  of  the  action,  unless 
he  be  allowed  to  sue  in  forma  pauperis,  by  an  order  of  the  court,  or  by 
an  order  of  the  judge  thereof  during  vacation. 

If  both  the  infant  and  his  next  friend  be  insolvent,  the  court  may  allow  the  action 
to  be  brought  in  forma  pauperis,     12  Bush,  125. 

§  38.  Appointment,  &c,  of  guardian  ad  litem. — i.  No  appointment 
of  a  guardian  ad  litem  shall  be  made  until  the  defendant  is  summoned, 
or  until  a  person  is  summoned  for  him,  as  is  authorized  by  §  52  (a); 
nor  until  an  affidavit  of  the  plaintiff,  or  of  his  attorney,  be  filed  in  court, 
or  with  the  clerk,  or  presented  to  the  judge  during  vacation,  showing 
that  the  defendant  has  no  guardian,  curator,  nor  committee,  residing 
in  this  State,  known  to  the  affiant  (d). 

2  [56,  60,  61].  A  guardian  ad  litem  must  be  a  regular,  practicing 
attorney  of  the  court ;  and  may  be  appointed  by  the  court,  or  the  judge 
thereof,  whether  a  guardian,  curator,  or  committee  appear  for  the 
defendant  or  not  (c) ;  or  by  the  clerk  of  the  court,  during  vacation,  if 
the  affidavit  ipentioned  in  subsection  1  of  this  section  be  filed.  The 
guardian  ad  litem  may  be  appointed,  upon  the  motion  of  the  plaintiff, 
or  of  any  friend  of  the  defendant ;  but  neither  the  plaintiff  nor  his 
attorney  shall  be  appointed,  nor  be  permitted  to  suggest  the  name  of 
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the  proposed  guardian  ad  litem;  and  the  court  or  judge  may  change  the 
guardian  so  appointed  whenever  the  interest  of  the  infant  may  appear 
to  require  such  change. 

3.  It  shall  be  the  duty  of  the  guardian  ad  litem  to  attend  properly 
to  the  preparation  of  the  case  (d) ;  and  in  an  ordinary  action  he  may 
cause  as  many  witnesses  to  be  subpoenaed  as  he  may  think  proper, 
subject  to  the  control  of  the  court ;  and  in  an  equitable  action  he  may 
take  depositions,  not,  however,  exceeding  three,  without  leave  of  the 
court. 

4  [64].  The  court  shall  allow  to  the  guardian  ad  litem  a  reasonable  fee 
for  his  services,  to  be  paid  by  the  plaintiff  and  taxed  in  the  costs  (e). 
The  affidavit  of  such  guardian,  or  of  another  person,  or  other  com- 
petent evidence,  is  admissible  to  prove  the  services  rendered,  but  not  to 
prove  their  value.  The  court  must  decide  concerning  such  value,  with- 
out reference  to  the  opinions  of  parties  or  other  witnesses. 

(a)  1.  §56  of  the  Code  of  1854  declared  that  the  appointment  of  a  guardian  ad  litem 
can  not  be  made  until  after  the  service  of  summons  in  the  action.  It  was  held,  however, 
that  an  infant  who  filed  a  petition  to  be  made  a  defendant  need  not  be  summoned.  16 
B.  M.,  491. 

2.  But  an  order  of  court,  by  consent  of  counsel,  that  infants  be  made  parties,  is  insuf- 
ficient to  authorize  proceedings  against  them.     18  B.  M.,  558. 

(1)  As  to  affidavit^  see  McMakin  v.  Stratton,  cited  in  the  next  following  note. 

ic)  § 55  of  the  Code  of  1854  declared  that  "the  defence  of  an  infant  must  be  by  his 
"regular  guardian,  or  by  a  guardian  appointed  to  defend  for  him,  where  no  regular 
"guardian  appears,  or  where  the  court  directs  a  defence  by  a  guardian  appointed  for  that 
"  purpose;  "  and  in  Walker  v.  Smyser,  80  Ky.,  633  (which  was  decided  under  the  Code  of 
1854),  it  was  held  that,  "  if  the  regular  guardian  appears,  .there  should  be  a  valid  reason 
"  for  denying  him  the  conduct  of  the  defence,  such  as  [that]  his  interests  are  opposed  to 
"  those  of  his  ward  ;  as  the  Code  does  not  provide  expressly,  or  by  necessary  implication, 
"for  the  appointment  of  a  guardian  ad  litem,  except  where  the  regular  guardian  fails  to 
"appear  or  undertake  the  defence  of  the  suit." 

In  McMakin  \.  Stratton,  82  Ky.,  226  (which  was  decided  under  the  present  Code),  it 
was  held  that  the  prime  object  in  requiring  the  affidavit  mentioned  in  J  38-1  is,  to  notify 
the  court  of  the  existence  of  a  statutory  guardian,  if  there  be  one;  and  that,  if  the  court 
be  so  notified  by  tne  return  of  a  summons,  the  appointment  of  a  guardian  ad  litem,  with 
proper  exercise  of  the  discretionary  power  given  by  §  38-2,  is  not  erroneous. 

(d)  In  Reed,  6rV.,  v.  Louisville  Bridge  Co.,  8  Bush,  69,  a  judgment  against  infants  was 
reversed  upon  an  appeal  taken  by  their  guardian  ad  litem:  but  no  question  seems  to  have 
been  made  as  to  his  right  to  prosecute  the  appeal. 

(e)  See  1  Met,  303. 
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TITLE    IV. 

COMMENCEMENT  OF  A  CIVIL  ACTION. 

Chap.   i.  Manner  of  commencing  an  action. 
il      2.   Service  of  summons. 

CHAPTER  I. 

MANNER  OF  COMMENCING  AN  ACTION. 

\  39.  How  action  is  commenced. 

\  40.  Summons,  form  and  requisites  of. 

\  41.  may  be  issued  to  any  county. 

$  42.  copy  of,  for  each  defendant. 

{  43.  time  fixed  in  for  answer. 

}  44.  when  to  be  returnable. 

\  45.  to  whom  to  be  delivered. 

J  46.  attendance  of  sheriff  to  receive. 

§  39  [65].  How  action  is  commenced. — An  action  is  commenced  by 
filing  in  the  office  of  the  clerk  of  the  proper  court  a  petition  stating 
the  plaintiff's  cause  of  action ;  or,  in  cases  wherein  written  pleadings 
are  not  required,  by  filing  in  such  court  the  account,  or  the  written 
contract,  or  a  short  written  statement  of  the  facts  on  which  the  action 
is  founded ;  and,  in  either  case,  by  causing  a  summons  to  be  issued,  or 
a  warning  order  to  be  made,  thereon. 

An  action  docs  not  create,  a  lis  pendens  so  as  to  affect  any  subsequent  bona  fide  pur* 
chaser,  lessee,  or  incumbrancer  of  real  estate  until  the  provisions  of  the  act  of  March  17, 
1896,  page  14,  regarding  the  filing  of  a  notice  in  the  county  clerk's  office  are  complied 
with.     (See  copy  of  act  in  Appendix,  infra^ 

Limitation  runs  until  the  summons  is  issued  or  warning-order  made  (I  Bush,  129;  5 
Id.,  435;  83  Ky.%  404) ;  even  under  the  act  of  1856,  which  requires  the  petition  to  be  filed 
within  six  months  after  conveyance  by  the  debtor,  without  saying  anything  about  the  sum* 
mons.     10  Busk,  96;  83  A>.,  149. 

§  40  [66],  Form  and  requisites  of  summons. — The  summons  (a)  shall 
command  the  officer  to  whom  it  is  directed  (b)  to  summon  the  defendant 
named  therein  (c),  to  answer  the  petition  (d)  filed  by  the  plaintiff,  giving 
his  name,  at  a  time  stated  therein,  under  the  penalty  of  the  petition 
being  taken  for  confessed,  or  of  the  defendant  being  proceeded  against 
for  contempt  of  court  on  his  failure  to  do  so.  The  summons  shall  be 
dated  the  day  it  is  issued  (e)  and  be  signed  by  the  clerk. 

{a)  Article  4,  }  5,  of  the  Constitution  declares  that  "the  style  of  all  process  shall  be 
the  Commonwealth  of  Kentucky;"  and  an  order  of  attachment  which  was  not  so  styled 
was  held  to  be  void  (78  Ky.9  278).  But  said  provision  does  not  apply  to  proceedings  for 
violations  of  municipal  ordinances  (4  B.  Af.t  146) ;  nor  to  a  rule  against  a  person  for  a 
contempt  of  court.     80  A>.,  300. 
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(b)  As  to  officers  or  other  persons  to  whom  summons  shall  or  may  be  directed,  see 
JJ  667  and  668,  and  notes. 

(e)  A  summons  directing  the  officer  to  summon  "the  unknown  children"  of  A  and  B 
is  ft  nullity.     /Cellar  v.  Stanley,  86  A>.,  248. 

(d)  No  summons  is  required  upon  a  set-off  or  counter-claim  against  a  plaintiff  ($  97) ; 
nor  upon  an  amended  petition,  unless  it  state  a  new  cause  of  action;  see  notes  to  §  132. 

(e)  Such  abbreviation  of  date  as  ««  Sept.  8,  '76"  is  not  to  be  encouraged.     78  Ky.,  281. 

§  41  \6j\  Summons  may  be  issued  to  any  county \  &c. — A  summons 
shall  be  issued  at  any  time,  to  any  county,  against  any  defendant,  at  the 
plaintiff's  request.  But  a  summons  not  served  shall  not  be  taxed  in 
the  costs  unless  otherwise  ordered  by  the  court. 

§  42  [68].  Copy  of  summons  for  each  defendant — With  every  sum- 
mons the  clerk  shall  issue  a  copy  thereof  for  each  defendant  named 
therein  unless  otherwise  ordered  by  the  plaintiff. 

§  43  [69]*  Time  fixed  in  summons  for  answer. — The  time  fixed  in 
the  summons  for  the  defendant  to  answer  shall  be  the  day  the  summons 
is  returnable. 

This  section  has  been  superseded  as  to  circuit  courts  having  continuous  session  by  the 
act  of  December  30,  1892,  page  419,  which  provides : 

"{  20.  The  time  fixed  in  the  summons  for  the  defendant  to  answer  shall  be  twenty 
days  after  the  service  thereof,  if  in  the  county  where  such  courts  sit,  and  [and]  thirty  days 
if  elsewhere  in  the  State.11 

§  44  [70 1.  When  summons  to  be  returnable. — The  summons  shall  be 
returnable  to  the  first  day  of  the  next  term  of  the  court  which  does 
not  begin  within  ten  days  from  the  date  of  the  summons. 

For  circuit  courts  of  continuous  session  there  is  no  express  provision  as  to  when  the 
summons  shall  be  returnable,  though  by  analogy  it  may  be,  and  in  practice  is,  considered 
as  sixty  days  from  the  date  of  the  summons. 

Sundays  are  included.     79  Jfy.t  202. 

§  45  [71].  To  whom  summons  to  be  delivered. — The  summons  and 
copies  shall  be  delivered  to  the  sheriff  or  other  officer  authorized  to 
execute  it. 

§  46  [72].  Attendance  of  s/teriff  to  receive  summons. — It  shall  be  the 
duty  of  the  sheriff,  or  of  one  of  his  deputies,  to  attend  at  the  clerk's 
office  daily — Sundays  excepted — to  receive  .any  process  that  may  be 
issued,  and  the  clerk  shall  deliver  to  him  any  process  remaining  in  his 
office. 
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CHAPTER  II. 

SERVICE  OF  SUMMONS. 

Art.  i.   Actual  service. 
4 '     2.    Constructive  service. 

ARTICLE  I. 

ACTUAL  SERVICE. 

{  47.  Service  of  summons,  who  to  make. 
§  48.  how  to  be  made. 

1  49.  statement  of  in  return. 
£  50.  acknowledgment  of. 

g  51.  on  counties  and  corporations. 

2  52.  infants  under  14. 

{  53.  persons  of  unsound  mind. 

\  54.  prisoners, 

g  55.  community  of  Shakers. 

\  56.  persons  out  of  Kentucky. 

§  47  [73]-    Who  to  serve  summons. — The  summons  may  be  served — 

1.  By  the  officer  to  whom  it  is  directed,  or  any  officer  to  whom  it 
might  have  been  directed  (a),  and  his  return  thereon  shall  be  proof  of 
the  time  and  manner  of  service  (b). 

2.  By  any  person  appointed  by  the  officer  to  whom  it  is  directed, 
by  an  indorsement  on  the  summons  (c) ;  and  the  affidavit  of  such  person 
indorsed  thereon  shall  be  proof  of  the  time  and  manner  of  service. 

(a)  I.  This  does  not  apply  to  an  attachment,  which  must  be  served  by  the  officer  to 
-whom  it  is  directed.     79  Ky.,  510. 

2.  As  to  officers  and  other  persons  to  whom  a  summons  may  be  directed,  see  JJ  667 
and  668. 

(6)  1.  The  officer's  return  should  be  signed  by  him;  and  the  defect  is  not  cured  by  a 
recital  in  the  judgment  that  the  summons  had  been  served.     6  Bush,  394. 

2.  The  court  will  presume  that  service  by  an  officer  was  made  properly,  unless  his 
return  show  otherwise.  Thus,  an  officer's  return  of  " executed  on  defendant"  is  presump- 
tively sufficient,  without  showing  how  the  service  was  made  (1  Met.,  18  and  145) ;  and  so 
as  to  a  return  of  service  on  John  Long,  without  calling  him  defendant  (4  Bush,  353 ;  and  see 
2  B.  M.,  253) ;  but  a  return,  "executed  by  reading  the  within  to"  the  defendant,  is  in- 
sufficient (I  Met.,  145);  and,  in  an  action  against  persons  under  disability,  an  officer's 
return  that  he  executed  the  summons,  by  delivering  a  copy  to  each  person  named  in  it, 
rebuts  the  presumption  that  he  delivered  a  copy  to  any  one  else.     1  Duv.,  251. 

3.  The  presumption  in  favor  of  a  sworn  officer's  return  does  not  arise,  perhaps,  as  to 
acts  of  his  bailiff.     14  B.  M.,  535 ;  1  Met.,  18. 

(c)  The  appointment  of  a  bailiff  by  a  deputy  sheriff  was  held  to  be  valid,  without  the 
use  of  the  sheriff's  name;  although  the  court  said  that  "it  would  have  been  more  exactly 
conformable  to  law  had  the  deputy  signed  his  principal's  name  also  with  his  own."  6 
Bush,  497. 
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§  48  [74].  Now  service  of  summons  to  be  made. — Unless  otherwise 
provided  (a)  the  summons  shall  be  served  by  delivering,  or  if  acceptance 
be  refused,  by  offering  to  deliver,  a  copy  of  it  to  the  person  to  be  sum- 
moned. 

(a)  As  to  serving  a  summons  otherwise  than  by  delivering,  or  offering  to  deliver,  a 
copy  to  the  person  to  be  summoned,  see  J§  51  to  56. 

§  49  [75].  The  return  or  affidavit  mentioned  in  section  47  must  state 
when  and  how  the  summons  was  served  (a),  and,  if  erroneous,  may, 
with  leave  of  the  court,  be  amended  according  to  the  truth  (6).  An 
officer  who  makes  such  erroneous  return  may  be  fined  by  the  court  not 
exceeding  ten  dollars,  and  shall  be  liable  to  the  person  aggrieved  for 
any  injury  caused  by  the  error. 

(a)  See  note  (6)  to  \  47  and  £  48. 

(b)  A  sheriff  may,  with  leave  of  court,  amend  his  return,  after  the  expiration  of  his 
term,  with  the  same  effect  as  if  it  had  been  made  during  his  term.  Newton  v.  PratAery 
I  Duv.,  100. 

§  5°  [76].  Acknowledgment  of  service. — Service  may  be  acknowl- 
edged by  the  person  to  be  summoned  by  arupidorsement  upon  the 
summons,  signed  and  dated  by  him,  and  attested  by  a  witness.  The 
affidavit  of  the  witness  shall  be  proof  of  the  service. 

§  5 1  [jy  to  80].  Service  on  counties,  corporations,  and  common  carriers. 
I.  In  an  action  against  a  county  the  summons  must  be  served  on  the 
presiding  judge  of  the  county  court,  or,  if  j^be  absent  from  the 
county,  upon  its  attorney.  ^^ 

2.  In  an  action  against  a  municipal  corporation  the  summons  must 
be  served  upon  its  mayor,  or  the  chairman  of  its  board  of  trustees ;  or, 
if  he  be  absent  from  the  county,  upon  the  defendant's  official  attorney, 
if  it  have  one ;  or,  if  it  have  no  such  attorney,  upon  its  marshal. 

3.  In  an  action  against  a  private  corporation  the  summons  may  be 
"     served,  in  any  county,   upon  the  defendant's  chief  officer,  or  agent, 

who  may  be  found  in  this  State ;  or  it  may  be  served  in  the  county 
wherein  the  action  is  brought  upon  the  defendant's  chief  officer  or 
agent  who  may  be  found  therein.  [Or  if  the  defendant  operate  a  rail- 
road, it  may  be  served  upon  the  defendant's  passenger  or  freight  agent 
stationed  at  or  nearest  to  the  county  seat  of  the  county  in  which  the 
action  is  brought.     (Act  1893,  p.  588.)] 

4.  [In  every  action  (Act  1893,  p.  1207)  against  a  common  carrier, 
the  summons  may  be  served,  in  any  county,  upon  the  defendant's  chief 
officer  or  agent ;  or  it  may  be  served,  in  the  county  wherein  the  action 
is  brought,  upon  the  defendant's  chief  office/ or  agent  who  resides 
therein  (a) ;  or,  if  the  defendant  operate  a  railroad,  it  may  be  served 
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upon  defendant's  passenger  or  freight  agent  stationed  at,  or  nearest  to, 
the  county  seat  of  the  county  in  which  the  action  is  brought.] 

5.  [Where  the  defendant  corporation  is  the  owner  or  the  lessee  of  a 
railway  in  this  State,  or  the  builder  or  constructor  of  a  railway  in  this 
State,  and  can  not  be  served  with  summons  under  existing  laws,  then 
the  person  or  corporation  controlling  or  operating  the  railway  so  owned 
or  built  or  constructed  shall  be  treated  as  the  representative  of  the  de- 
fendant, and  service  of  summons  upon  such  of  the  officers  or  agents  of 
the  persons  or  corporation  operating  or  controlling  the  railway  as  would 
be  required  if  such  controller  or  operator  were  the  party  sued,  shall  be 
a  sufficient  service  of  summons  upon  the  defendant  to  the  action ;  but 
such  service  must  be  twenty  days  before  the  commencement  of  the 
term,  and  the  facts  authorizing  the  same  must  be  made  to  appear  by 
the  return  of  the  officer  or  the  affidavit  of  some  person  other  than  the 
plaintiff  in  the  action,  and  the  appearance  of  the  defendant  to  move  for 

m  the  quashal  of  the  service  of  the  summons  shall  operate  as  an  appear- 
ance for  all  the  purposes  of  the  action,  and  the  same  shall  stand  for 
trial  at  the  succeeding  term  of  the  court,  in  case  the  motion  to  quash 
shall  prevail.     (Act  of  May  10,  1890.)] 

6.  [In  actions  against  an  individual  residing  in  another  State,  or  a 
partnership,  association,  or  joint  stock  company,  the  members  of  which 

r  >  ,  reside  in  another  State,  engaged  in  business  in  this  State,  the  summons 
may  be  served  on  the  manager,  or  agent  of,  or  person  in  charge  of 
such  business  in  this  State  in  the  county  where  the  business  is  carried 
on,  or  in  the  county  where  the  cause  of  action  occurred.  (Act  1893, 
page  91 1.)] 

{a)  Sec  78  A>.,  136. 

§  52  ft**]-  Service  on  infants  under  fourteen. — If  the  defendant  be 
under  the  age  of  fourteen  years  the  summons  must  be  served  on  his 
father;  or,  if  he  have  no  father,  on  his  guardian;  or,  if  he  have  no 
guardian,  on  his  mother;  or,  if  he  have  no  mother,  on  the  person 
having  charge  of  him. 

[If  any  of  the  parties  upon  whom  summons  is  directed  to  be  served 
by  §  52  of  the  Civil  Code  is  a  plaintiff,  then  it  shall  be  served  on  the 
person  who  stands  first  in  the  order  named  in  said  section,  and  who  is 
not  a  plaintiff;  and  if  all  such  persons  are  plaintiffs,  it  shall,  on  the 
affidavit  of  one  or  more  of  them  showing  that  fact,  be  the  duty  of  the 
clerk  of  the  court  to  appoint  a  guardian  ad  litem  for  the  infant,  and  the 
summons  shall  be  served  on  such  guardian.     (Act  January  16,  1882.)] 

For  decisions  under  Code  of  1854,  see  14  B.  Jlf.,  543;  I  Met.,  18;  I  Duv.t  251;  80 
*>.,64. 


Digitized  by 


Google 


42  COMMENCEMENT  OF  A   CIVIL  ACTION.  [TTTUtlT. 

1.  That  an  officer's  return  of  a  summons  against  infant  defendants,  that  he  executed 
it  by  delivering  a  copy  to  each  person  named  in  it,  negatived  the  presumption  that  he 
delivered  a  copy  to  any  one  else ;  and  that  such  of  the  defendants  as  were  not  over  four- 
teen years  old  were  not  legally  before  the  court.     Beverly  v.  Perkins,  I  Dtev.,  251. 

2.  That  when  the  father  of  defendants,  under  fourteen,  was  a  defendant  in  the  action, 
the  summons  on  him  as  defendant,  of  a  single  copy  of  the  summons,  in  which  they  were 
named  with  him  as  defendants,  was  sufficient.     Cheatham  v.  Whitman,  86  Ky.,  614. 

3.  The  Code  of  1854  expressly  declared  that  service  on  an  infant  over  fourteen  should 
be  sufficient — a  declaration  omitted  from  the  present  Code  as  being  unnecessary. 

§  53  [82].  Service  on  persons  of  unsound  mind. — If  the  defendant  be 
of  unsound  mind  the  summons  must  be  served  on  him  and  on  one  of 
the  following  named  persons,  if  residing  in  the  county,  viz. :  on  his 
committee;  or,  if  he  have  no  committee,  on  his  father;  or,  if  he  have 
no  father,  on  his  guardian ;  or,  if  he  have  no  guardian,  on  his  wife ;  or, 
if  he  have  no  wife,  on  the  person  having  charge  of  him ;  or,  if  the 
defendant  be  a  married  woman  of  unsound  mind,  and  her  husband  be 
plaintiff  in  the  action,  the  summons  must  be -served  on  her  and  her 
committee ;  or,  if  her  husband  be  not  plaintiff  in  the  action,  upon  her 
and  her  committee,  if  she  have  one;  or,  if  she  have  no  committee, 
upon  her  and  her  husband:  Provided,  That  the  summons  shall  not  be 
served  upon  a  person  of  unsound  mind,  if  he  be  under  charge  or  treat- 
ment of  a  physician  who  certifies  that,  in  his  opinion,  the  service  would 
be  injurious  to  such  person.  Such  certificate  shall  be  returned  with  the 
summons. 

[Service  of  a  summons  by  delivering  a  copy  of  it  to  the  physician 
having  change  [charge]  of  a  person  of  unsound  mind  shall  have  the 
same  effect  as  a  service  on  the  person  of  unsound  mind,  if  such  physi- 
cian gives  a  certificate,  attested  by  the  officer  delivering  him  the  copy, 
that  a  personal  service  would,  in  his  opinion,  be  injurious  to  such  person 
of  unsound  mind. — Act  January  16,  1882.] 

§  54  [83]-  Service  on  prisoners. — If  the  defendant  be  a  prisoner  a 
copy  of  the  petition  must  accompany  the  summons,  and  the  service 
must  be  upon  the  keeper  of  the  penitentiary,  who  shall  deliver  the 
copies  of  the  petition  and  summons  to  the  prisoner.  And  a  copy  of 
the  summons  must  also  be  delivered  to  the  curator  of  the  defendant, 
if  he  have  one;  or,  if  he  have  no  curator,  to  his  wife,  if  he  have  one; 
or,  if  he  have  no  wife,  it  shall  be  left  at  the  place,  if  known,  where  he 
resided,  or  claimed  to  reside,  prior  to  his  confinement,  with  some  per- 
son of  the  age  of  sixteen  years. 

§  55  [84]-  Service  on  community  of  Shakers. — If  the  defendant  be  a 
community  of  Shakers,  holding  property  in  common,  the  service  must  be 
made  by  posting  a  copy  of  the  summons  at  the  door  of  its  meeting-house, 
and  by  delivering  a  copy  thereof  to  some  member  of  the  community. 
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§  56  [86],  Service  on  persons  out  of  Kentucky. — Excepting  infants  [un- 
der the  age  of  fourteen  years  (Act  of  April  J  8,  1890)],  other  than  married 
women,  and  persons  of  unsound  mind  and  prisoners,  if  a  defendant  be  out 
of  this  State  the  plaintiff  may  take  a  copy  of  the  petition,  certified  by  the 
clerk,  with  a  summons  annexed  thereto,  warning  him  to  appear  and  an- 
swer the  petition  within  sixty  days  after  the  same  shall  have  been  served 
on  him,  and  may  cause  a  copy  thereof  to  be  delivered  to  such  defendant 
by  a  person  to  whom  he  is  personally  known.  Proof  of  the  delivery 
shall  be  made  by  the  affidavit  of  the  person  making  it,  indorsed  on  or  an- 
nexed to  the  certified  copy  and  summons,  in  which  the  time  and  place  of 
the  delivery,  and  the  fact  that  the  defendant  was  personally  known  to  the 
affiant,  shall  be  stated.  The  officer  before  whom  the  affidavit  is  made  shall 
certify  that  the  affiant  is  personally  known  by  him  to  be  worthy  of  credit. 

Sec  Youngs  Trustee  v.  Bullm,  19  A>.  Law  Rep.,  1561,  1563. 

1 419  forbids  a  personal  judgment  against  the  defendant  upon  inch  service  of  summons. 

ARTICLE   II. 

CONSTRUCTIVE   SERVICE. 

\  57»  58-  When  constructive  service  is  allowed, -and  how  made. 
\  59.  Appointment,  duties,  &c,  of  attorney  for  defendant. 

\  60.         When  defendant  deemed  to  be  constructively  summoned. 
\  61.  Actual  after  constructive  service. 

§  57  [88  to  90].   If  the  defendant  be— 

1.  A  corporation  having  no  agent  in  this  State,  known  to  the  plain- 
tiff, upon  whom  a  summons  can  be  lawfully  served ;  or, 

2.  A  non-resident  of  this  State  and  believed  to  be  absent  there- 
from (a) ;  or, 

3.  Have  departed  therefrom  with  intent  to  delay  or  defraud  his 
creditors;  or, 

4.  Have  been  absent  therefrom  for  four  months  (6) ;  or, 

5.  Have  left  the  county  of  his  residence  to  avoid  the  service  of  a 
summons;  or, 

6.  So  conceal  himself  that  a  summons  can  not  be  served  upon 
him  (c) ;  or, 

7.  If  his  name  and  place  of  residence  be  unknown  to  the  plain- 
tiff^), the  clerk  shall,  subject  to  the  provisions  of  §  58,  make  upon 
the  petition  an  order  warning  the  defendant  to  defend  the  action  on  the 
first  day  of  the  next  term  of  the  court,  which  does  not  commence 
within  sixty  days  after  the  making  of  the  order  (c). 

{a)  1.  Ncn-residence  of  defendant  is  ground  for  attaching  his  property,  though  he  be 
in  the  State  (J  194,  subs.  I;  13  B.  M.t  231) ;  aliter,  as  to  warning-order  (78  A>.,  138.) 
2.  At  to  actions  for  divorce. 
(I)  If  husband  and  wife  reside  in  Kentucky,  and  he  become  a  non-resident,  leaving  her 
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here,  she  may  proceed  against  him  by  warning-order,  in  an  action  for  divorce;  but  the 
action  must  be  brought  in  the  county  of  her  residence  (7  Bush,  316).  .  As  to  the  venue  of 
such  actions,  see  fui  ther,  \  76,  and  notes  thereto. 

(2)  A  husband,  residing  in  Kentucky,  sent  his  insane  wife  to  Massachusetts,  where  he 
caused  her  to  be  confined  in  a  lunatic  asylum;  and  afterward  obtained  a  divorce,  pro- 
ceeding against  her  as  a  non-resident:  held,  that  the  judgment  was  void.     13  Bush,  544. 

(3)  In  Meyar  v.  Meyar,  3  Met.,  302,  the  court  suggested  a  doubt  as  to  the  right  of  a 
husband,  in  any  case,  to  maintain  an  action  for  divorce  against  his  wife  as  a  non-resident. 
I  perceive  no  reason  for  holding  that  he  can  not ;  for  it  is  settled  that,  though  the  husband's 
domicile  is  that  of  his  wife,  she  may  acquire  separate  residence  without  his  consent.  7  Dana, 
184;  5  Bu**f  670;  7  M.%  135;  12  Id.,  487. 

(b)  If  a  person  leave  his  home,  intending  to  leave  the  State,  and  consummates  his  pur- 
pose, absence  from  his  home  during  four  months  must  be  regarded  as  absence  from  the 
State,  though  some  unlooked-for  casualty  may  have  prevented  him,  for  a  few  days,  from 
leaving  the  State.     4  Met,,  285. 

(c)  1.  An  affidavit  that  the  defendant  "has  left  the  county  of  his  residence  to  avoid 
the  service  of  a  summons,  or  so  conceals  himself  that  a  summons  can  not  be  served  upon 
him,"  would  be  insufficient  according  to  the  decisions  in  Shipp  v.  Davis,  Hardin,  65,  and 
Davis  v.  Edwards,  Id.,  342.     But  see  2  Bush,  197  ;  4  Id.,  644. 

2.  Proceedings  upon  warning-order  seem  to  be  authorized  if  defendant  conceal  himself 
at  home,  or  secretly  depart  to  some  other  place  in  or  out  of  county.     1  Duv.,  342. 

(d)  1.  Observe  that  the  name  of  the  defendant  must  be  unknown,  to  the  plaintiff,  the 
fact  that  the  defendant  is  unknown  to  him  being  insufficient.     4  Litt.,  284. 

2.  The  obtaining  of  a  decree  against  heirs  as  unknown,  when  they  reside  in  an  adjoin- 
ing county,  was  held  to  be  fraudulent  per  se.     7  Dana,  89. 

(e)  I.  If  defendant  be  warned  to  appear  at  a  term  commencing  within  sixty  days,  the 
proceedings  are  void  (7  Bush,  505) ;  and,  a  fortiori,  they  are  void  if  there  be  no  warning-order. 

In  Jackson  v.  Speed,  2  Duv.,  428,  the  court  expressed  a  doubt  whether,  if  a  warning- 
order,  in  itself  correct,  be  founded  on  a  defective  affidavit,  the  proceedings  would  be  void 
or  merely  erroneous.  According  to  the  decision  in  Hynes  v.  Oidham,  3  Mon.,  266,  such 
proceedings  would  not  be  void,  even  if  there  were  no  affidavits.     And  see  13  Bush,  562. 

2.  In  courts  of  continuous  session  the  "warning-order  shall  warn  the  defendant  to  ap- 
pear and  defend  the  action  within  sixty  days  after  the  making  of  the  warning-order,  and  the 
defendant  shall  be  considered  as  constructively  summoned  in  thirty  days  after  the  making 
of  such  warning-order."     (Act  Dec.  30,  1892,  p.  419,  jai.) 

3.  See  \  60,  and  notes  thereto. 

§  58  [89].  1.  The  clerk  shall  not  make  such  warning-order  upon 
any  of  the  grounds  mentioned  in  subsections  1,  2,  3,  4,  and  7,  of  §  57, 
except  upon  an  affidavit  of  the  plaintiff  (a) ;  or  of  his  agent  or  attorney, 
if  he  be  absent  from  the*  county;  or  of  his  guardian,  curator,  com- 
mittee, or  next  friend,  if  he  be  under  disability ;  or  of  the  attorney  of 
either  of  them,  if  absent  from  the  county,  stating  the  ground  of  the 
application  for  such  order. 

2.  Nor  shall  the  clerk  make  such  order  dn  any  of  the  grounds 
mentioned  in  subsections  1,  2,  and  4  of  §  57,  unless  the  affidavit  also 
state  in  what  country  the  defendant,  or,  if  the  defendant  be  a  cor- 
poration, in  what  country  its  chief  officer  or  agent  resides  or  may  be 
found,  and  the  name  of  the  place  wherein  a  post-office  is  kept  nearest 
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:o  the  place  where  the  defendant  or  its  chief  officer  or  agent,  resides  or 
nay  be  found ;  or  unless  the  affidavit  state  the  affiant's  ignorance  of 
>uch  of  those  facts  as  he  does  not  know. 

3.  Nor  shall  the  clerk  make  such  order  upon  an  affidavit  of  an  agent 
yr  attorney  of  the  plaintiff,  stating  any  of  the  grounds  mentioned  in 
subsections  I,  2,  4,  and  7,  of  §  57,  unless  the  affidavit  state  the  affiant's 
i>efief  that  the  plaintiff  is  ignorant  of  such  of  the  facts  as  are  unknown 
to  the  affiant. 

4.  The  clerk  may  make  such  order  upon  an  affidavit  of  the  plaintiff, 
Dr  of  his  agent  or  attorney  if  he  be  absent  from  the  county ;  or  of  his 
guardian,  curator,  committee,  or  next  friend,  if  he  be  under  disability ; 
or  upon  the  return  of  a  summons  by  the  proper  officer,  stating  either 
of  the  grounds  mentioned  in  subsections  5  and  6,  of  §  57. 

5.  But  the  clerk  shall  not  make  such  order  upon  the  affidavit  of  an 
agent  or  attorney  unless  it  also  state  the  affiant's  connection  with  the 
plaintiff,  and  the  fact  that  he  is  absent  from  the  county. 

6.  An  affidavit  made  pursuant  to  the  foregoing  provisions  of  this 
section,  unless  it  be  controverted  by  the  defendant's  affidavit,  shall  be  • 
sufficient  evidence  of  the  facts  therein  stated  for  the  support  of  the 
action  as  well  as  of  the  warning-order  (b). 

[a)  1.  As  to  affidavit  for  warning-order  when  there  are  two  or  more  plaintiffs,  see 
1 550,  subs.  2. 

2.  If  a  verified  petition  state  the  requisite  facts,  a  separate  affidavit  is  unnecessary.  2 
/./.  M.,  403;  17  B.  M.f  321;  2  Bush%  191. 

(£)  An  act  of  1837  (3  S.  L.,  14)  declared  that,  in  actions  against  defendants  con- 
structively summoned,  "no  bill  shall  be  taken  as  confessed  against  them,  but,  on  the 
failure  of  the  defendant  to  answer,  the  court  shall  cause  the  clerk  to  enter  a  general 
traverse  of  the  bill,"  &c. ;  and  it  was  held  that,  even  though  the  jurisdiction  of  the  court 
depended  on  the  defendant's  non-residence,  the  affidavit  for  a  warning-order  was  sufficient 
proof  of  that  fact  unless  "denied  by  plea  or  answer."  Gar/and  v.  Denny  &*  Colston,  3 
&  M.t  127. 

But  ?439  of  the  Code  of  1854  having  declared  (as  do  §§  126  and  409  of  the  present 
Code)  that  the  allegations  of  a  petition  against  a  defendant  constructively  summoned  must 
be  proved,  although  not '  traversed  by  the  defendant,  unless  the  plaintiff  file  his  own 
affidavit  that  said  allegations  are  true,  and  known  to  be  so  by  the  defendant,  and  that  they 
can  not  be  proved  or  shown  otherwise  than  by  his  answer;  it  was  held  that  the  affidavit 
for  a  warning-order  did  not  dispense  with  proof  of  the  defendant's  non-residence,  as  it 
failed  to  state  that  said  fact  could  not  be  proved  otherwise  than  by  the  defendant's  answer, 
&c.   Jackson  v.  McEJroy,  2  Bush,  132. 

Subsection  6  of  J  58  seems  to  have  been  adopted  for  the  purpose  of  restoring  the  rule 
which  existed  under  the  act  of  1837,  upon  this  subject. 

§  59  [440,  441].  Appointment,  duties,  &c.,  of  attorneys  for  defendant. 
1.  The  clerk,  at  the  time  of  making  such  warning-order,  shall  ap- 
point, as  attorney  for  the  defendant,  a  regular,  practicing  attorney  of 
the  court  (a) ;  but  the  court  may,  and  for  any  reason  which  it  deems 
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good,  shall,  appoint  another  attorney  as  a  substitute  for  the  attorney 
appointed  by  the  clerk.  Neither  the  plaintiff  nor  his  attorney  shall  be 
appointed,  or  be  permitted  to  suggest  the  name  of,  the  defendant's 
attorney. 

2.  Such  attorney  must  make  diligent  efforts  to  inform  the  defendant, 
by  mail,  concerning  the  pendency  and  nature  of  the  action  against  him, 
and  must  report  to  the  CQurt,  during  the  first  term,  which  does  not 
commence  within  sixty  days  after  his  appointment,  the  result  of  his 
efforts  (6). 

3.  The  duties  and  powers  of  such  attorney  are  governed  by  the  last 
foregoing  paragraph  unless  he  be  employed  by  the  defendant;  or  unless 
he  be  unable  to  inform  the  defendant  concerning  the  action ;  or  unless 
he  learn  that  the  defendant  is  under  disability  other  than  coverture,  or 
other  than  infancy  and  coverture  combined  (c). 

4.  Such  attorney,  if  employed  by  the  defendant,  shall  so  report  to 
the  court ;  and  such  report  shall  be  treated  as  an  appearance  of  the 
defendant  in  the  action  (d). 

5.  If  such  attorney  can  not  inform  the  defendant  concerning  the 
action,  or  if  he  learn  that  the  defendant  is  under  disability  (r),  other 
than  coverture,  or  other  than  infancy  and  coverture  combined,  he  shall 
so  report  to  the  court,  and  shall  make  an  affirmative  defence  if  he  can ; 
or,  if  he  can  not  make  such  defence,  he  shall  so  report  to  the  court, 
and  shall  be  subject,  with  reference  to  such  report,  to  the  provisions  of 
subsection  3  of  §  36 ;  and  no  act  of  his  shall  be  treated  as  an  appear- 
ance of  such  defendant. 

6.  The  provisions  of  subsection  4  of  §  38  apply  with  reference  to 
the  compensation  of  such  attorneys  (/). 

7.  No  judgment  shall  be  rendered  against  such  defendant  if  under 
any  disability,  other  than  coverture,  or  infancy  and  coverture  combined, 
until  a  defence  or  report  shall  have  been  filed  pursuant  to  subsection  5 
of  this  section  (g). 

(a)  Judgment  against  a  defendant  constructively  summoned,  though  rendered  before 
appointment  of  an  attorney  to  defend,  is  not  void.     9  Bush,  125  ;  and  see  5  Busk,  25. 

(b)  Failure  of  attorney  to  make  report  or  defence,  for  a  defendant  who  is  under  no  dis- 
ability,  is  not  a  reversible  error.  2  Duv.,  372;  9  Bush,  125;  81  Ay.,  26;  see  subsection  7 
as  to  persons  under  disability. 

(c)  Consent  of  an  attorney  appointed  for  a  defendant  constructively  summoned,  and 
not  employed  by  him,  does  not  authorize  judgment.     2  Duv.,  489-90. 

(d)  For  other  modes  of  making  appearance  by  a  defendant  constructively  summoned, 
see  notes  to  §410 ;  also  see  §  690. 

(e)  The  Code  of  1854  probably  required  the  appointment,  not  only  of  an  attorney,  bat 
of  a  guardian,  &c,  to  defend  a  person  under  disability  who  was  constructively  summoned 
(see  C.  <5r*  Z.  R.  Co.  v.  Bowler's  heirs,  9  Bush,  468).  But  it  seems  clear  that  this  Code 
requires  only  the  appointment  of  an  attorney  in  such  cases;  see  §60. 
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(/)  No  allowance  should  be  made  to  the  attorney  unless  he  make  a  report  (2  Bush, 
132;  3  Id.,  685) ;  nor  if  it  appear  that  he  was  employed  by  the  defendant.     1  Met.,  319. 

{g )  Judgment  rendered  before  a  defence  or  report,  though  erroneous,  is  not  void.  3 
Mom,,  266;  5  Bush,  25;  9  Id.,  125;  13  Id.,  562.  According  to  Ball  v.  Poor,  81  Ky.,  28, 
rendition  of  judgment  before  such  report  is  not  "  premature."  Perhaps  the  court  only 
meant  that  such  rendition  of  judgment  is  not  a  *' clerical  misprision,"  according  to  the 
definition  in  8517,  subs.  2;  which,  clearly,  applies  only  to  reports,  &c,  by  guardians  of 
persons  under  disability  who  have  been  actually  summoned. 

§  60  [91].  When  defendant  deemed  to  be  constructively  summoned. 
A  defendant  against  whom  a  warning-order  is  made  and  for  whom  an 
attorney  (a)  has  been  appointed  shall  be  deemed  to  have  been  construct- 
ively summoned  on  the  thirtieth  day  thereafter,  and  the  action  may 
proceed  accordingly  (6>). 

(a)  Observe  that  }  91  of  the  Code  of  1854  has  been  changed  by  adding  the  words 
"and  for  whom  an  attorney  has  been  appointed,"  and  that  this  Code  does  not  require  a 
a  guardian  ad  HUm  for  a  defendant  under  disability  who  has  been  constructively  sum- 
moned.    See  I  59-5. 

W  i-  2  57»  SUDS-  7»  declares  that  the  order  shall  warn  the  defendant  " to  defend  the 
action  on  the  first  day  of  the  term  of  the  court  which  does  not  commence  within  sixty 
days  after  the  making  of  the  order."  \  102  declares  that  defence  to  an  equitable  action 
must  be  filed  "on  the  third  day  of  the  term,  ...  if  the  defendant  be  constructively 
summoned  thirty  days  before  the  commencement  of  the  term."  And,  as  to  defendants 
constructively  summoned,  \ 364  declares  that  "equitable  actions  shall  stand  for  trial  at 
any  term,  if  the  pleadings  have  been,  or,  by  the  provisions  of  g  102,  .  .  .  should  have 
been,  completed  ninety  days  before  commencement  of  such  term ;  but,  if  they  have  not 
been,  though  they  should  have  been,  .  .  .  the  party  in  default  as  to  time  shall  not  be 
entitled  to  demand  a  trial."  These  provisions  are  the  same  as  those  of  the  Code  of  1854 ; 
and  it  has  been  held — 

(1)  That  an  order  warning  the  defendant  to  appear  at  a  term  commencing  within  sixty 
days  is  void.     7  Bush,  505. 

(2)  That,  when  the  order  is  correctly  made — 

a.  The  plaintiff  may  take  depositions  after  the  lapse  of  thirty  days.  9  Bush,  500  to 
504;  and  see  3  B.  M.,  88. 

b.  That,  though  the  defence  should  be  filed  on  the  third  day  of  the  term ;  yet,  though 
it  be  not  filed,  the  facts  alleged  by  the  plaintiff  stand  traversed  by  law.     2  Z)uv.t  143. 

c.  That  the  action  does  not  stand  for  trial  unless  the  pleadings  have  been,  or  should 
have  been,  completed  ninety  days  before  the  commencement  of  the  term.     2  Duv.,  143. 

d.  That  trial  of  the  case,  after  the  lapse  of  the  proper  time,  is  not  premature  though 
the  attorney  appointed  to  defend  may  have  neglected  his  duty.  81  Ky.,  28.  But  see 
f  59,  and  note  (g)  thereto. 

2.  As  to  warning-orders  in  the  Louisville  chancery  court,  see  J  809,  and  note  thereto. 

§  61  [92].  Actual  after  constructive  service.. — The  plaintiff  may,  at 
any  time  before  judgment,  have  a  summons  served  on  the  defendant  if 
found  in  this  State,  although  a  warning-order  may  have  been  previously 
entered  against  him ;  and  after  such  service  the  case  shall  proceed  as  in 
other  cases  of  actual  service. 
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TITLE   V.     . 

THE  COUNTY  IN  WHICH  AN  ACTION  MUST  OR  MAY  BE  BROUGHT. 

J  62.      Concerning  real  property. 

j  63-1.  For  fine,  penalty,  or  forfeiture. 

2.  Against  public  officer  for  breach  or  neglect  of  duty, 

3.  On  official  bond  of  public  officer. 
•J  64.       Concerning  wills. 

{  65.  To  settle  decedent's  estate. 

2  66.  For  distribution  or  partition. 

J  67.  By  ward  against  guardian. 

}  68.  Against  Commissioners  of  Sinking  Fund  and  Board  of  Education. 

2  69.  prisoners  and  inmates  of  asylums. 

2  70.  On  return  of  nulla  bona. 

2  71.  Against  banks  and  insurance  companies. 

2  72.  corporations  generally. 

2  73.  common  carriers. 

2  74.  For  injury  to  person  or  character. 

2  75.  Against  defendant  constructively  summoned. 

2  76.  For  alimony  or  divorce. 

2  77.  Against  contractor  for  public  work. 

2  78.  Transitory  action — 

2  79.  against  one  defendant. 

2  80.  several  defendants. 

2  81.  prohibition  as  to  summons  in. 

2  82.  Removal  of  defendant  after  action  is  commenced. 

§  62  [93].    Venue  of  actions  concerning'  real  property. — Actions  must 
t '  Ml 2-2>      be  brought  in  the  county  in  which  the  subject  of  the  action,  or  some 
part  thereof  (a),  is  situated — 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein  (£). 

2.  For  the  partition  of  real  property  (c)  except  as  is  provided  in 

$66- 

3.  For  the  sale  of  real  property  under  title  10,  chapter  14  (d),  or 
i  /  (yf .  <J<Jn3    under  a  mortgage  (e)t  lien,  or  other  encumbrance  or  charge  (/),  except 

for  debts  of  a  decedent. 

4.  For  an  injury  to  real  property. 

(a)  In  view  of  this  provision  it  has  been  held,  contrary  to  the  former  rule,  that,  if  t 
tract  of  land  be  in  two  counties,  possession  in  one  of  them  may  give  possession  in  the 
other.     79  A>.,  377. 

{b)  1.  This  embraces  an  action  for  dower.     79  Xy.,  499. 

2.  Under  the  old  practice  it  was  held — 

(1)  That  an  action  at  law  by  a  lessor  against  a  lessee  of  land,  or  by  a  warrantee  against 
a  warrantor  of  title  to  land,  being  founded  on  privity  of  contract,  is  transitory;  but  that  an 
action  by  the  lessor  against  a  sub-lessee,  or  by  a  vendee  of  the  warrantee  against  the  war- 
rantor, being  founded  on  privity  of  estate,  is  local.     Birney  v.  Haim,  2  Lift.,  262. 
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(2)  That  actions  in  equity  relating  to  land  are  local "  whenever,  from  the  cause  of  com- 
plaint, it  becomes  necessary  for  the  decree  to  act  upon  the  thing,  as  in  cases  of  partition 
and  dower,  but  they  are  always  transitory  when,  instead  of  acting  upon  the  thing,  the 
decree  to  be  pronounced  has  to  be  enforced  by  acting  upon  the  person  (4  Men,,  436) :  con- 
sequently the  following  actions  in  equity  were  held  to  be  transitory,  znz. — an  action  by  a 
vendee  against  his  vendor  to  recover  compensation  for  a  deficit  in  quantity  of  the  land 
(6  Afon.,  323) ;  or  to  recover  purchase-money  paid  for  land  from  which  the  vendee  has 
been  evicted  by  an  adverse  claimant  (3/./*  Af.,  591) ;  an  action  to  rescind,  or  to  enforce 
specific  performance  of,  a  contract  (3  J.  J.  Af.,  546;  3  Dana,  34;  4  Id.,  202) ;  and  an 
action  by  the  owner  of  the  equitable  title  to  compel  the  holder  of  the  legal  title  to  make 
conveyance,  although  there  be  no  privity  of  contract  between  them  (Austin  v.  Bodley,  4 
Afon.,  434).  And  it  seems  clear  that  those  rules  are  in  force  now:  see  Page  v.  AfcKee,  3 
Busky  135,  in  which  it  was  held  that  an  action  could  be  maintained  in  Jefferson  county  to 
compel  conveyance  of  land  in  Trimble  county,  to  which  the  plaintiff  was  equitably  entitled 
under  a  judgment  of  an  Indiana  court. 

(3)  That  a  transitory  action  can  not  be  converted  into  a  local  one  by  a  prayer  for  relief 
to  which  the  bill  shows  the  plaintiff  is  not  entitled.     3  Dana,  34. 

3.  Actions  to  quiet  title. .  The  decision  in  Landrum  v.  Farmer,  7  Bush,  46,  was  founded 
on  an  act  of  1854,  which  authorized  a  person  having  the  legal  title  and  possession  of  land 
to  bring  an  action  in  equity  to  quiet  his  title  in  the  county  in  which  the  land  might  lie. 
That  act  was  omitted  from  the  General  Statutes.  But  the  right  to  maintain  such  an  action 
exists  independently  of  any  statute,  being  founded  on  "  well  established  equitable  prin- 
ciples" (12  B.  Af.,  494-95;  and  see  I  Litt.,  147;  4  Afon.,  492;  2  Dana,  11).  Therefore, 
the  only  effect  of  said  act  was  the  making  of  such  actions  local;  and,  clearly,  that 
provision  was  repealed  by  the  Code,  unless  (which  seems  improbable)  such  an  action  can 
be  regarded  as  an  action  "for  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein." 

(c)  Under  the  old  practice,  actions  for  partition  of  lands  were  local.     4  Afon.,  436. 

(d)  See  i  66,  and  notes  thereto. 

(e)  Under  the  old  practice,  an  action  to  foreclose  a  mortgage  (which  is  now  forbidden : 
Code,  \  375)  was  transitory,  even  as  to  a  mortgage  on  real  property,  the  relief  sought  being 
in  personam  (2  B.  Af.,  203) ;  but  an  action  to  enforce  sale  of  mortgaged  land  for  satisfaction  of 
Ae  debt  was  local,  the  relief  sought  being  against  the  thing  (2  B.  Af.,  203;  4  Mon.,  436). 
But  an  action,  not  merely  for  a  sale  of  mortgaged  land,  but  also  '<  for  ascertaining  and 
settling  the  amount  due  "  to  the  mortgagee,  was  held  to  be  personal  as  well  as  local,  and 
maintainable  either  where  the  land  was  situate,  or  where  the  defendant  was  summoned 
(2  B.  Af.,  203 ;  and  see  1  Dana,  252-53) ;  and  the  same  rule  seems  to  apply  when  a  mort- 
gage embraces  both  real  and  personal  property.     See  Honore  v.  Colmesnil,  4  Dana,  290. 

if)  1.  Land  may  be  attached,  for  a  debt  not  secured  by  a  previous  lien  thereon,  in  any 
county  in  which  the  defendant  can  be  summoned.     16  B.  Af.,  179;  and  see  §  201. 

2.  In  an  action  against  partners,  for  a  firm  debt,  the  real  property  of  the  firm,  in  any 
county,  may  be  ordered  to  be  sold.  Webb  v.  Wright,  &c,  2  Bush,  126 ;  impliedly  over- 
ruling the  same  case  in  I  Bush,  107. 

3.  An  action  to  subject  land  conveyed  by  a  debtor  contrary  to  the  act  of  1856  was  held 
to  be  transitory.     80  Ay.,  684. 

§  63  [94].  Venue  of  actions  for  fine,  penalty,  or  forfeiture,  or  against 
public  officers  or  sureties. — Actions  must  be  brought  in  the  county  where 
the  cause  of  action,  or  some  part  thereof,  arose — 

1.  For  the  recovery  of  a  fine,  penalty,  or  forfeiture,  imposed  by  a 
statute  (a);  but  if  the  offense  for  which  the  claim  is  made  be  committed 
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on  a  water-course  or  road  which  is  the  boundary  of  two  counties,  the 
action  may  be  brought  in  either  of  them. 

2.  Against  a  public  officer  for  an  act  done  by  him  in  virtue  or  under 
color  of  his  office,  or  for  a  neglect  of  official  duty. 

3.  Upon  the  official  bond  of  a  public  officer  (6). 

(a)  The  Jefferson  court  of  common  pleas  has  jurisdiction  of  an  action  in  the  name  of 
the  Commonwealth  to  recover  a  penalty.     Commonwealth  v.  Sherman,  85  Ky.,  686. 

{&)  For  a  sheriff's  failure  to  execute  a  writ  issued  to  the  county  in  which  he  is  sheriff, 
from  another  county,  action  must  be  brought  in  the  former  county.  I  Bush,  384;  4  Id,, 
372,  628. 

§  64  [95].  Venue  of  actions,  &c,  concerning  wills. — A  proceeding  to 
establish,  or  an  action  to  set  aside,  a  will  must  be  brought  in  the  county 
in  which  the  will,  if  valid,  ought,  according  to  law,  to  be  recorded. 

See  17  B.  M.,  640. 

§  65  [96].  Venue  of  action  to  settle  decedent's,  estate,  assigned  estate, 
&c. — [An  action  to  settle  the  estate  of  a  deceased  person,  of  a  person, 
corporation,  or  company  assigned  for  the  benefit  of  creditors  of  any 
estate  in  the  hands  of  a  receiver  of  court,  must  be  brought  in  the  county 
in  which  such  personal  representative,  assignee,  or  receiver  qualified, 
and  for  the  purpose  of  a  settlement  of  such  estates,  such  personal  rep- 
resentative, assignee,  or  receiver  shall  have  the  same  power  to  sue  as 
had  the  deceased  person,  the  assignor,  or  owner  of  the  estate  in  such 
receiver's  hands,  but  any  action  brought  by  such  personal  representative, 
assignee,  or  receiver  for  the  recovery  of  or  sale  of,  under  a  mortgage, 
deed  of  trust,  or  other  lien,  or  charges  upon,  or  injury  to  real  estate  or 
an  estate  or  interest  therein,  must  be  brought  in  the  county  in  which 
such  real  estate  is  situated,  and  not  elsewhere,  and  that  in  any  suit 
heretofore,  brought,  and  which  is  now  pending  in  any  county  in  this 
State,  for  the  settlement  of  the  estate  of  a  deceased  person,  or  of  a 
person,  corporation,  or  company  assigned  for  the  benefit  of  creditors, 
and  in  which  the  enforcenrent  of  mortgaged  liens,  or  other  liens,  upon 
real  estate,  or  for  the  recovery  of  real  estate  or  an  interest  therein,  the 
judge  of  said  court  in  which  such  action  is  pending  shall,  by  proper 
orders,  transfer  for  hearing  and  trial  that  part  of  the  record  necessary 
for  the  enforcement  of  such  liens  or  the  recovery  of  such  real  estate  to 
th$  circuit  court  of  the  county  in  which  such  land  or  a  part  thereof  is 
situated,  and  such  shall  be  docketed  and  stand  for  trial  in  the  court  to 
which  same  is  transferred  under  this  act,  as  other  causes  of  like  nature, 
as  if  originally  brought  in  such  court.     (Act  of  1898,  p.  149.)]- 

(The  following  notes  relate  to  the  old  J  65,  but  are  retained  as  casting  some  light  on 
the  construction  of  the  act  of  1898.) 
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The  will  of  A  was  probated  in  C  county,  B  qualifying  as  his  executrix.  Subsequently 
K  county  was  created  out  of  C  county,  the  residence  of  B,  which  was  the  former  residence 
of  A,  being  included  in  K  county.  B  afterward  died  possessed  of  A's  estate,  as  well  as 
estate  of  her  own,  and  C  qualified  as  her  executor  in  K  county,  and  thus  became  adminis- 
trator of  A:  held,  that  an  action  against  A,  for  a  settlement  of  both  estates,  was  properly 
brought  in  K  county.     1  Bush,  515. 

A  court  in  Fayette  county,  in  which  such  an  action  was  properly  brought,  had  no 
power  to  compel  a  bank,  located  and  summoned  in  Jefferson  county,  to  transfer  stock 
therein  to  a  devisee  of  the  decedent.  Citizen's  National  Bank  v.  BoswelPs  adm'r,  «5rV.,  14 
A>.  L.  Rep.,  17. 

§  66  [97].  Venue  of  actions  for  distribution  or  partition. — An  action 
for  the  distribution  of  the  estate  of  a  deceased  person,  or  for  its  par- 
tition among  his  heirs,  or  for  the  sale,  for  payment  of  his  debts,  of 
property  descended  from,  or  devised  by  him,  must  be  brought  in  the 
county  in  which  his  personal  representative  was  qualified. 

1.  This  section  applies  to  set-offs  as  well  as  to  original  actions.  3  Met.,  322.  (But  see 
AfilUi  v.  Watson,  4  Bush,  642.) 

2.  And  it  applies  to  an  action  for  the  sale  of  land,  directed  by  will  to  be  sold,  and  for 
a  distribution  of  the  proceeds  between  the  devisees.     17  B.  M.,  512. 

3.  It  not  appearing  whether  administration  had  been  granted  on  the  estate  of  a  deceased 
infant,  it  was  held  that  an  action,  for  partition  of  land  descended  from  him,  was  properly 
brought  in  the  county  in  which  he  resided  at  the  time  of  his  death.     18  B.  A/.,  865. 

4.  An  administrator,  qualifying  and  receiving  assets  in  another  State,  may  be  sued  in 
this  State  (in  any  county  in  which  he  resides,  or  is  summoned:  J  78).     18  B.  A/.,  597. 

5.  The  circuit  court  of  D  county  had  no  jurisdiction  of  a  proceeding  for  the  sale  of 
infants*  land,  situate  in  N  county,  on  the  petition  of  their  guardian  under  chapter  86  of 
the  Revised  Statutes,  although  their  father,  from  whom  the  land  descended,  resided  in  D 
county,  and  his  administrator  qualified  there.     2  Bush,  49 ;  and  see  \  62,  subs.  3. 

6.  The  court  of  the  county  in  which  a  decedent's  personal  representative  qualified  has 
jurisdiction  of  an  action  by  him  and  the  decedent's  heirs,  for  the  sale  of  land  left  by  the 
decedent  in  another  county,  if  the  action  involve  a  settlement  of  the  estate  and  the  pay- 
ment of  debts,  or  distribution  or  partition- among  the  heirs.  Walker,  <5rY.,  v.  YoweWs 
adm'r,  6fc,  14  Ky.  L.  Rep.,  829. 

7.  The  guardian  of  an  heir  of  S  brought  an  action  against  his  other  heirs,  infants  and 
adults,  and  his  widow,  for  the  sale  of  lands  in  several  counties,  which,  as  was  shown, 
could  not  be  divided  without  material  impairment  of  value:  held,  that  the  action  was 
properly  brought  in  Jefferson  county,  the  place  of  the  decedent's  residence  and  in  which 
some  of  the  lands  were  situate.     Phalan  v.  Louisville  Safety  Vault  and  Trust  Co.,  88  Ky.,  24. 

8.  A,  having  been  appointed  guardian  of  B  in  Scott  county,  died  in  Kenton  county, 
where  he  resided  and  owned  land  and  his  administrator  was  appointed :  held  that,  not- 
withstanding \  67,  an  action  against  his  heirs,  on  a  demand  against  him  as  guardian,  was 
properly  brought  in  Kenton  county.  Willis'  administrator  v.  Roberts*  administrator,  dfc, 
90  Ky.,  122. 

9.  In  Perkins  v.  McCarley,  97  Ky.,  46,  it  is  held  that  so  much  of  \  66  as  relates  to  the 
distribution  of  the  estate,  has  reference  to  personal  estate  and  not  real  estate. 

§  *>7  [98].  Venue  of  action  by  ward  against  guardian. — An  action 
by  a  ward  against  his  guardian  for  a  settlement  of  his  accounts,  for 
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additional  security,  or  for  his  removal,  must  be  brought  in  the  county 
in  which  the  guardian  was  qualified. 

1.  This  section  was  held  to  apply  to  an  action  by  the  administrator  of  a  deceased  ward 
against  the  guardian,  for  money  and  property  alleged  to  have  been  received  by  him; 
although  the  plaintiff  did  not  ask  for  a  settlement  of  the  defendant's  accounts,  bat 
alleged  that  a  settlement  had  been  demanded,  and  that  the  defendant  had  refused  either 
to  settle  or  pay.     Stone's  adnCr  v.  Powel,  1 3  B.  M.,  342. 

2.  Action  on  guardian's  bond  must  be  brought  in  the  county  in  which  he  was  qualified, 
though  he  may  have  settled  his  accounts  in  a  different  county.  Greenly  v.  Daniels,  6 
Bush,  41. 

§  68  [99].  Venue  of  actions  against  Commissioners  of  Sinking  Furid,  &c. 
An  action  against  the  Commissioners  of  the  Sinking  Fund,  or  the 
Board  of  Education,  of  this  State,  must  be  brought  in  the  county  that 
includes  the  Seat  of  Government. 

§  69  [100].  Against  prisoners  and  inmates  of  asylum. — An  action,  not 
mentioned  in  §§  62  to  67,  both  inclusive,  nor  in  §  70,  against  a  prisoner 
in  this  State  (a),  or  a  person  confined  in  an  asylum  for  persons  of  unsound 
mind  in  this  State,  must  be  brought  in  the  county,  if  known,  in  which 
he  resided,  or  claimed  his  residence,  when  confined. 

(a)  An  action,  under  the  act  of  1856,  to  subject  property  conveyed  by  a  prisoner,  may 
be  maintained  in  the  county  which  his  assignee,  or  the  assignee  of  the  assignee,  is  sum- 
moned.    80  Ky.,  684. 

§  70  [474].  Venue  of  actions  on  return  of  nulla  bona. — An  action  upon 
a  return  of  no  property  found,  pursuant  to  §  439,  must  be  brought  m 
the  county  in  which  the  judgment  is  rendered  (a),  or  in  which  the 
defendant  resides  or  is  summoned  (b). 

{a)  Observe  that  the  words  "in  the  county  in  which  the  judgment  is  rendered"  are 
here  used,  instead  of  the  words  "in  the  court  from  which  the  execution  issued,"  which 
were  used  in  \  474  of  the  Code  of  1854. 

{b)  Under  said  §474  it  was  held — 

1.  That  though,  if  an  action  upon  a  return  of  nulla  bona  were  brought  in  a  different 
county  from  that  in  which  the  judgment  was  rendered,  it  might  be  brought  in  any  court 
having  jurisdiction  of  the  subject  (7  Bush,  480) ;  yet,  if  brought  in  the  county  in  whicb 
the  judgment  was  rendered,  it  must  be  brought  in  the  court  which  rendered  the  judg- 
ment ;  thus  giving  to  a  quarterly  court,  or  to  a  justice's  court,  which  had  rendered  the 
judgment,  exclusive  jurisdiction  (except  as  to  land,  2  Duv.,  91)  of  an  equitable  action  to 
enforce  it  (10  Bush,  251;  11  Id.,  32;  12  Id.,  448).  The  change  above  stated  seems  10 
have  been  made  for  the  purpose  of  changing  the  last  named  rule. 

2.  That  an  action  might  be  maintained  in  the  court  from  which  the  execution  issued, 
or  in  which  the  defendant  resides  or  is^summoned,  for  the  sale  of  land  in  any  county.  16 
B.  M.,  181. 

3.  That  an  action  against  a  railroad  company  must  be  brought  in  the  court  from 
which  the  execution  issued;  or  in  the  county  in  which  the  defendant  has  its  principal 
office,  or  place  of  business,  or  in  which  its  chief  officer,  or  a  depot  agent,  resides,  n 
Bush,  386. 
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§71  [101].  Venue  of  actions  against  banks  and  insurance  companies.  *  qq  i^(^( 
Excepting  the  actions  mentioned  in  §§  62  to  66,  both  inclusive,  and  in 
§§  70  and  75,  an  action  against  an  incorporated  bank  or  insurance  com- 
pany may  be  brought  in  the  county  in  which  its  principal  office  or  place 
of  business  is  situated ;  or,  if  it  arise  out  of  a  transaction  with  an  agent 
of  such  corporation,  it  may  be  brought  in  the  county  in  which  such 
transaction  took  place. 

This  section  was  held  to  apply  to  an  insurance  company,  the  charter  of  which,  granted 
in  1839,  required  all  suits  against  the  company  to  be  brought  in  the  Jefferson  circuit  court. 
13  B.  J/.,  282. 

§  72  [101,  103].    Venue  of  actions  against  corporations  generally. — 
Excepting  the  actions  mentioned  in  §§  62  to  66,  both  inclusive,  and  in  £  /   0{  *-f-  < 
§§68,    70,  .71,  73,  75,  and  yyt  an  action  against  a  corporation  which  />   .. 

has  an  office  or  place  of  business  in  this  State,  or  a  chief  officer  or 
agent  residing  in  this  State,  must  be  brought  in  the  county  in  which 
such  office  or  place  of  business  is  situated,  or  in  which  such  officer 
or  agent  resides ;  or,  if  it  be  upon  a  contract,  in  the  above-named 
county,  or  in  the  county  in  which  the  contract  is  made  or  to  be  per- 
formed ;  or,  if  it  be  for  a  tort,  in  the  first  named  county,  or  the  county 
in  which  the  tort  is  committed. 

Answer  to  the  merits  of  an  action  waives  objection  to  jurisdiction  of  the  court  as  to 
locality  of  a  corporation  or  its  officers.     4  Bush,  619. 

§  73   [102].    Venue  of  actions  against  common  carriers. — Excepting  4/)|f  1*7*- 
the  actions  mentioned  in  §75,  an  action  against  a  common  carrier,   *> 
whether  a  corporation  or  not,  upon  a  contract  to  carry  property,  must  £i$.  2  & 
be  brought  in  the  county  in  which  the  defendant,  or  either  of  several 
defendants,  resides ;  or  in  which  the  contract  is  made  (a)  ;  or  in  which 
the  carrier  agrees  to  deliver  the  property.     An  action  against  such  car- 
rier for  an  injury  to  a  passenger,  or  to  other  person  or  his  property, 
must  be  brought  in  the  county  in  which  the  defendant,   or  either  of 
several  defendants  resides ;  or  in  which  the  plaintiff  or  his  property  is 
injured ;  or  in  which  he  resides,  if  he  reside  in  a  county  into  which  the 
carrier  passes. 

{a)  See  78  A>.,  136. 

§  74.    Venue  of  actions  for  injury  to  person  or  character. — Every  other        *  \r%<i1 
action  for  an  injury  to  the  person  of  the  plaintiff,  and  every  action  for  j£~  q  icfc3 
an  injury  to  the  character  of  the  plaintiff,  against  a  defendant  residing 
in  this  State,  must  be  brought  in  the  county  in  which  the  defendant 
resides,  or  in  which  the  injury  is  done. 

1.  According  to  the  common  law,  such  actions  are  transitory;  and,  consequently,  an 
action  lies  in  one  State  for  an  assault  committed  in  another  (2  Bibb,  458).     \  74  was 
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adopted  in  view  of  the  fact  that  plaintiffs  in  such  actions  often  awaited  opportunities  to 
sue  in  localities  believed  to  be  favorable  to  themselves,  the  docket  of  the  JefFerson  court 
of  common  pleas  having  been  crowded  with  actions  against  defendants  who  resided  in, 
and  for  offences  committed  in,  other  counties. 

2.  Plaintiff  was  imprisoned  in  M  county  upon  a  warrant  issued  in  A  county :  held  that 
his  action  was  properly  brought  in  M  county.     82  Ky.%  520. 

§  75  [io5]-  Vwue  of  actions  against  defendants  constructively  sum- 
moned.— Excepting  the  actions  mentioned  in  §§  62  to  67,  both  inclusive, 
and  in  §  70  and  §  76,  an  action  against  a  defendant  who  may  be  pro- 
ceeded against  by  a  warning-order,  as  is  authorized  by  §  57,  must  be 
brought  in  a  county  in  which  the  defendant  resides  at  the  commence- 
ment of  the  action ;  or  in  which  he  has  property ;  or  in  which  a  person 
resides  against  whom  he  has  a  valid  claim  for  money  or  property. 

If  all  of  several  defendants  be  sued  as  non-residents,  the  action  must  be  brought  in  a 
county  where  one  of  them  has  property.  But  if  one  or  more  reside  in  this  State,  the 
action  should  be  brought  in  a  county  in  which  one  of  them  resides  or  is  summoned.  16 
B.  M.y  180. 

§  76.  Venue  of  actions  for  alimony  or  divorce. — An  action  for  alimony 
or  divorce  must  be  brought  in  the  county  where  the  wife  usually 
resides  (a),  if  she  have  an  actual  residence  in  this  State ;  if  not,  in  the 
county  of  the  husband's  residence  (d). 

(a)  Allegation  by  wife  that  she  "now  resides"  in  the  county  in  which  she  sues,  was 
held  to  be  sufficient  (78  Ky.,  468) ;  and  an  allegation  that  the  plaintiff  was  a  resident  of 
Campbell  county  (in  which  the  action  was  brought),  omitting  the  word  "Kentucky," 
was  held  to  be  sufficient.     3  Busk,  227. 

(If)  1.  \  76  is  substantially  the  same  as  a  provision  contained  in  ch.  52,  art.  3,  ?4»  of  the 
General  Statutes,  under  which  it  was  held  that,  in  an  action  by  a  wife  for  divorce,  the 
defendant's  failure  to  object,  by  demurrer  or  answer,  to  the  jurisdiction  of  the  court  (see 
($92  and  118)  was  a  waiver  of  the  objection;  and  that  proof  that  she  was  not  a  resident 
of  the  county  in  which  the  action  was  brought  was  immaterial.     12  Bush,  485. 

2.  As  to  the  right  of  a  wife  to  choose  Iter  residence,  and  as  to  actions  for  divorce  against 
absent  defendants,  see  note  (a),  2,  to  \  57. 

§  77.  Venue  of  actions  against  contractors  for  public  works.  — Excepting 
the  actions  mentioned  in  §  75,  an  action  against  a  contractor  who  under- 
takes to  construct  in  whole  or  in  part,  any  turnpike,  bridge,  railway, 
lock,  dam,  or  other  public  work,  for  labor  done,  or  materials  or  supplies 
furnished,  for  the  construction  or  promotion  of  said  work,  may  be 
brought  in  the  county  wherein  the  labor,  or  most  of  it,  is  done,  or 
wherein  the  materials,  or  supplies,  or  most  thereof,  are  furnished;  and 
if  such  bridge  connect  two  counties,  such  action  may  be  brought  in 
either  of  them. 

§  78  [106].    Venue  of  transitory  actions  generally, — An  action  which  is 

<v>  not  required  by  the  foregoing  sections  of  this  article  to  be  brought  in 

?  some  other  county  may  be  brought  in  any  county  in  which  the  defend- 
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ant,  or  in  which  one  of  several  defendants,  who  may  be  properly  joined 
as  such  in  the  action,  resides  or  is  summoned. 

1.  For  exceptions  to  the  provisions  of  this  section,  see  $81,  542. 

2.  The  Code  authorizes  an  attachment  to  issue  from  the  county  in  which  the  defendant 
resides,  or  is  summoned,  upon  his  land  in  any  county.     16  B.  M.,  174. 

3.  Jurisdiction  can  not  be  given  over  defendants  in  another  county,  by  improperly 
uniting  with  them  a  defendant  who  resides  or  is*  summoned  in  the  county  in  which  the 
action  is  commenced.  4  Met.,  327;  78  Ky.,  553;  Stamper  v.  Central  Ky.  L.  Co.,  9  Ky. 
Law  R.,  175. 

4.  And  though  the  defendant,  summoned  in  the  county,  be  a  necessary  party — for 
instance,  the  assignor  of  an  account — if  the  petition  fail  to  state,  or  if  the  evidence  fail  to 
sustain,  a  cause  of  action  against  him,  no  judgment  should  be  rendered  against  defendants 
summoned  out  of  the  county.     Fernold  v.  Speer,  3  Met.,  459 ;  Meguiar  v.  Rudy,  7  Bush,  432. 

5.  The  filing  of  an  answer,  without  objection  to  the  jurisdiction  of  the  court,  by  a 
defendant  who  resides  and  is  summoned  out  of  the  county  in  which  the  action  is  brought, 
does  not  give  jurisdiction  as  to  other  defendants  who  are  summoned  out  of  it.  Kennedy  v. 
Davenport,  1 3  B.  M.%  167. 

6.  And,  though  the  plaintiff's  petition,  filed  in  the  J  circuit  court,  state  a  cause  of 
action  against  A  and  B,  judgment  should  not  be  rendered  against  B,  upon  service  of  sum- 
mons in  D  county,  before  service  upon  A  in  J  county,  unless  it  be  shown  that  A  or  B 
resided  in  J  county  when  the  action  was  commenced.     Pottinger  v.  Mayfield,  14  B.  Af.t  647. 

§  79  [io7]-  Venue  of  transitory  actions  against  one  defendant. — In  an 
action  brought  pursuant  to  §  78,  against  a  single  defendant,  there  shall 
be  no  judgment  against  him,  unless  he  be  summoned  in  the  county 
wherein  the  action  is  brought;  or,  unless  he  reside  in  such  county  when 
the  action  is  brought  and  be  summoned  elsewhere  in  this  State  (a) ;  or, 
unless  he  make  defence  to  the  action  before  objecting  to  the  jurisdiction 
of  the  court  (6). 

(a)  In  action  against  one  defendant — 

1.  He  can  not  be  lawfully  summoned  out  of  the  county  in  which  it  is  brought,  unless 
he  remove  therefrom  after  its  commencement ;  and  going  to  another  county,  as  a  witness, 
is  not  a  removal.     16  B.  M.t  345. 

2.  The  record  must  show  his  removal.     2  Duv.,  540;  4  Bush,  349. 

3.  The  defendant  was  sued  in  G  county  and  summoned  in  H  county.  Evidence  that 
he  lived  in  G  county  when  the  action  was  commenced  and  still  lived  there  did  not  author* 
ize  a  judgment  by  default  against  him  in  G  county.     5  Bush,  $06. 

4.  See  Woody.  Wood,  78  Ky.,  624,  in  which  a  judgment  rendered  in  Tennessee  was 
held  to  be  void  because  the  defendant  was  enticed  to  go  there  from  his  home  in  Kentucky, 
in  order  to  subject  him  to  the  jurisdiction  of  the  court  in  Tennessee. 

{&)  Neither  a  motion  to  dismiss  the  action,  upon  the  ground  that  the  court  has  no  juris- 
diction ;  nor  an  appeal,  upon  that  ground,  from  a  judgment  by  default,  is  an  appearance  to 
the  action.     4  Bush,  349;  83  Ky.,  529. 

§  80  [108,  109].  Venue  in  transitory  actions  against  several  defendants. 
In  an  action  brought  pursuant  to  §  78  against  several  defendants,  no 
judgment  shall  be  rendered  against  any  of  them,  upon  the  service  of  a 
summons  out  of  the  county  in  which  the  action  is  brought,  if  no  one 
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of  them  be  summoned  in  that  county,  nor  resided  therein  when  the 
action  was  commenced ;  nor  if  the  action  be  discontinued  or  dismissed 
as  to  the  defendant  who  resided,  or  was  summoned  in  that  county ;  nor 
if  judgment  be  rendered  in  his  favor,  unless  a  defendant  summoned  out 
of  that  county  make  defence  without  objecting  to  the  jurisdiction  of  the 
court  (a) :  Provided,  That  a  judgment  for  a  defendant  who  resided  or 
was  summoned  in  that  county,  upon  a  plea  of  his  discharge  as  a  bank- 
rupt, shall  not  prevent  a  judgment  against  any  other  defendant  in  an 
action  brought  before  the  commencement  of  the  proceedings  in  which 
the  discharge  was  obtained ;  but,  after  such  judgment  upon  a  plea  of 
discharge  in  bankruptcy,  a  defendant  not  summoned  in  the  county,  nor 
residing  therein  at  the  commencement  of  the  action,  may,  by  answer, 
deny  the  liability  of  such  bankrupt.  The  issue  as  to  the  original  liability 
of  such  bankrupt  shall  be  tried  as  if  he  were  still  a  party,  and  the 
plaintiff  shall  not  have  judgment  against  the  defendant  not  summoned 
nor  residing  in  the  county,  unless  it  be  decided  that  the  bankrupt  was 
originally  liable. 

(a)  I.  Rendition  of  judgment,  by  default,  against  a  defendant  summoned  out  of  the 
county  in  which  the  action  is  brought,  before  the  case  is  ready  for  trial  against  the 
defendant  who  is  summoned  in  it,  is  erroneous — being  a  «« clerical  misprision.'*     10  Bush,  51. 

2.  In  an  action  for  trespass,  brought  in  F  county  against  A  and  B,  A  was  summoned 
in  that  county  and  B  in  another  county;  both  made  defence,  and  the  jury  found  in  favor 
of  A  and  against  B;  and  it  was  held  that,  on  B's  motion  made  before  judgment,  the 
action  ought  to  have  been  dismissed  as  to  him.     1  Bush,  357. 

3.  See  notes  to  §  78. 

§  81.  Prohibition  as  to  summons  in  transitory  actions. — In  an  action 
brought  pursuant  to  §  78,  a  defendant  who  is  summoned  out  of  the 
county  in  which  it  is  brought,  and  who  did  not  reside  therein  when  the 
action  was  begun,  can  not  be  summoned  in  that  or  any  other  action  of 
the  plaintiff  whilst  visiting  such  county  for  the  sole  purpose  of  defend- 
ing the  first  named  action. 

§  82  [1 10].  Remoi>al  of  defendant  afteraction  i$  commenced. — If,  after 
the  commencement  of  an  action  in  the  county  of  the  defendant's  resi- 
dence, he  move  therefrom,  the  service  of  a  summons  upon  him  in  any 
other  county  shall  have  the  same  effect  as  if  it  had  been  made  in  the 
county  from  which  he  moved. 

See  note  {a)  to  \  79. 
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TITLE    VI. 

JOINDER  OF  ACTIONS. 

i  &$.  Causes  of  action,  what,  may  be  joined. 

I  84.  striking  out  of,  by  party. 

I  85.  by  court. 

{  86.  waiver  of  objection  to  misjoinder  of. 

§  83  [1 1 1].  Several  causes  of  action  may  be  united  (a),  if  each  affect 
all  parties  to  the  action  (£),  may  be  brought  in  the  same  county,  and 
may  be  prosecuted  by  the  same  kind  of  action ;  and  if  all  of  them  be 
brought — 

1.  Upon  contracts,  express  or  implied  (c)  ;  or, 

2.  For  the  recovery  of  real  property  and  the  rents,  profits,  and 
damages  for  withholding  it  (d) ;  or, 

3.  For  the  recovery  of  specific  personal  property,  and  damages  for 
the  taking  or  withholding  it ;  or, 

4.  For  partition  of  real  or  personal  property,  or  both ;  or, 

5.  For  injuries  to  character  (e)  ;  or, 

6.  For  injuries  to  person  and  property  (/). 

{a)  As  a  general  rule,  several  causes  of  action  relied  on  by  the  plaintiff  must  exist  at 
the  commencement  of  his  action :  thus,  in  an  action  for  slander,  the  plaintiff  can  not  com- 
plain, by  an  amended  petition,  of  words  spoken  pendente  lite.     4  Met.,  127. 

But  see  \  135,  as  to  lien-debts  maturing  pendente  lite;  also  see  Brookover  v.  Hurst,  I 
Met.,  665. 

{6)  1.  An  action  can  not  be  maintained  against  officers  of  a  municipal  corporation,  in 
both  their  official  and  private  characters,  for  the  same  injury.     1  Met.,  242. 

2.  A,  B,  C,  and  D  can  not  be  joined  as  defendants  in  an  action  for  money  alleged  to 
have  been  won  from  E,  rt  one  time  by  A  and  B,  at  another  by  A  and  C,  and  another  by 
A  and  D.     2  Bush,  446. 

3.  Distinct  causes  of  action  against  several  defendants  can  not  be  joined,  though  one 
person  be  their  guardian  and  be  joined  with  them  as  defendant.     80  Ky.,  86.     But, 

4.  A  having  conveyed  part  of  his  property  to  B  and  another  part  to  C,  with  intent  to 
defraud  his  creditors,  and  having  become  a  bankrupt,  it  was  held  that  his  assignee  had  a 
right  to  join  him  and  B  and  C  in  one  action  brought  for  the  purpose  of  setting  aside  those 
conveyances— '*  For  each  right  of  action  grew  out  of  one  cause  against  all  of  the  defend- 
ants who  participated  in  the  fraud,  which  was  perpetrated  on  the  same  day,  under  the 
influence  of  the  same  animus."     Anderson  v.  Anderson,  80  Ky.,  638,  648.     And, 

5.  The  owner  of  a  tract  of  land  may  bring  one  action  for  the  possession  against  several 
persons  occupying  separate  parts  of  it.  Woolfolk  v."  Ashby,  %  Met,  288.  But  see  dictum 
in  Sale  v.  Crutchfield,  8  Bush,  646. 

(e)  1.  A  sued  B,  C,  and  D,  I,  to  recover  a  debt  due  from  B  to  A ;  2,  to  enforce  a 
mortgage  made  by  B  to  A,  to  secure  the  debt ;  3*,  to  obtain  immediate  possession  of  the 
mortgaged  property,  which  B  had  subsequently  mortgaged  to  C  and  D :  held  to  be  a  mis- 
joinder.    McKee  v.  Pope,  18  B.  M„  555. 

2.  A,  the  owner  of  a  female  slave,  hired  her,  for  a  year,  to  B  and  C,  who  hired  her  to 
D.    D,  with  £  as  surety,  gave  a  written  agreement  to  B  for  payment  of  the  hire,  and 
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a  return  of  the  slave.  D  killed  her  and  absconded.  Before  the  end  of  the  year,  A,  B, 
and  C  joined  in  an  action  against  E  for  ber  hire  and  value;  and  for  the  purpose  of  attaching 
the  property  of  E,  who,  as  the  petition  alleged,  was  about  to  dispose  of  his  property  with 
the  fraudulent  intention  of  evading  his  liability  for  said  value  and  hire:  held,  I.  That  this 
must  be  regarded  as  an  action  upon  the  contract  between  B,  D,  and  E.  2.  That  C  had  an 
equitable  interest  in  the  contract,  which  entitled  him  to  join  with  B  in  an  action  upon  it. 
3.  That,  as  to  the  value  of  the  slave,  the  action  must  be  regarded  as  an  action  by  B  and 
C  for  the  use  of  A,  in  which  A  was  a  proper  party.  4.  That  there  was  no  misjoinder  of 
plaintiffs  or  causes  of  action.     Carney  v.  Walden,  16  B.  M.,  388.     (Query.) 

3.  Petition  against  T  and  B  alleged — 1st,  that  the  note  sued  on,  which  was  executed 
by  T,  in  his  own  name,  was  given  for  property  purchased  by  T  as  agent  for  B,  whereby  B 
became  liable  to  the  plaintiff;  2d,  that  T  fraudulently  concealed  his  agency,  &c,  and 
thereby  became  liable  to  the  plaintiff:  held  to  be  a  misjoinder.  Wilson  v.  Thompson,  I 
Met.,  123. 

4.  A  cause  of  action  upon  a  contract,  and  a  cause  of  action  for  fraud  or  negligence 
directly  connected  with  the  contract,  may  be  joined.    Jones  v.  Johnson,  10  Bush,  659. 

(d)  1.  Under  the  old  practice,  the  plaintiff  in  an  action  of  ejectment  could  only  recover 
judgment  for  possession  and  for  nominal  damages:  after  judgment  for  possession,  and  not 
before,  he  could  sue  for  mesne  profits  (3  Mar.,$iS;  5  Mon.,  540;  6  B.  M.,  389);  and  in 
such  action  his  recovery  in  ejectment  was  conclusive  in  his  favor  (5  Mon.,  540).     But, 

2.  Under  the  Code — 

(1)  Plaintiff,  in  an  action  for  land,  has  the  option  to  sue  for  rents  or  not;  and,  if  he  do 
not,  may  recover  them  in  a  separate  action.     1  Bush,  602 ;  18  B.  M.,  541. 

(2)  An  action  for  land,  and  for  damages  for  its  detention,  was  held  to  be  a  bar  against 
a  subsequent  action  for  rents  and  profits,  although  the  plaintiff  had  recovered  only  one 
cent  damage.     18  B.  M.,  541. 

(3)  But,  in  an  action  for  land,  and  for  damages  for  being  kept  out  of  possession,  a  judg- 
ment for  the  land  and  for  one  cent  damage  does  not  bar  an  action  for  cutting  timber  on 
the  land,  it  being  proved  that  this  question  of  damage  was  not  tried  in  the  former  action. 
I  Bush,  602. 

(4)  A  petition  alleging  that  defendant  had  been  in  possession  of  land months,  and 

praying  for  judgment  for  the  land,  and  $500  damages  for  rent  of  the  same,  was  held  not 
to  apply  to  rents  accruing  pendente  lite.     6  Bush,  123. 

(5)  In  such  cases,  a  judgment  for  rent  may  be  reversed,  without  affecting  a  judgment 
for  the  land.     6  Bush,  123. 

(e)  A  party  can  not  sue,  in  one  action,  for  slander  and  for  malicious  arrest.  Dragoo 
v.  Levi,  2  Duv.,  520. 

(/).  A  plaintiff  suing  for  assault  and  battery  and  breach  of  his  close  may  recover  for 
one,  though  he  fail  to  prove  the  other,  and  though  both  be  stated  in  one  paragraph  of  his 
petition,  and  though  the  jury  find  a  general  verdict.     Noel  v.  Hudson,  13  B.  M.,  204. 

§  84  [1 12].  Striking  out  of  cause  of  action  by  plaintiff. — A  party  may 
strike  from  his  petition,  answer,  or  reply,  any  cause  of  action,  before 
the  final  submission  of  the  case  to  the  jury,  or  to  the  court,  if  the  trial 
be  by  the  court. 

This  provision  is  the  same,  as  to  plaintiffs,  as?  138  of  the  Code  of  185 1,  under  which, 
the  petition  having  alleged  a  breach  of  contract,  the  plaintiff  filed  an  amended  petition 
alleging  fraud  in  obtaining  the  contract ;  and  it  was  held  that,  by  his  amended  petition, 
he  abandoned  the  original  cause  of  action ;  and  that,  as  a  plaintiff  may  strike  from  his 
petition  any  cause  of  action  before  a  final  submission  of  the  case,  this  plaintiff  had  a  right, 
by  thus  virtually  striking  out  his  original  cause  of  action,  to  present  a  different  one, 
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though   it  could   not   have   been  joined  with   the   original  one.     Hord  v.  Chandler,  13 
B.  M.y  403. 

But  the  Code  of  1851  did  not,  as  this  Code  does,  prohibit  either  a  departure  in  pleading 
or  inconsistent  pleadings  (see  §§  101  and  113,  subs.  4,  and  notes  thereto). 

§  85  [113].  Striking  out  of  cause  of  action  on  defendant's  motion — The 
court,  at  any  time  before  defence,  shall,  on  motion  of  a  party,  require 
the  adverse  party  to  elect  which  of  two  or  more  causes  of  action, 
improperly  joined,  he  will  prosecute ;  and,  upon  his  refusal  so  to  elect 
shall  strike  out  of  the  petition,  answer,  or  reply,  any  cause  of  action 
improperly  joined  with  another. 

§  86  [114].  Objections  to  the  misjoinder  of  causes  of  action  are 
waived,  unless  they  are  made  pursuant  to  §  85. 

Notes  to 3385  and  86: 

1.  Objection  to  misjoinder  of  causes  of  action  must  be  made  in  the  court  below  (18  B. 
Af.t  555),  by  motion  to  require  plaintiff  to  elect.  13  B,  M.t  403;  I  Afet.,  123;  2  Duv., 
520;  2  Bushy  452;  8  Id.,  646;  79  Ky.y  27;. 

2.  Filing  an  answer  is  a  waiver  of  the  objection  ;  and  the  waiver  remains,  though  the 
answer  be  withdrawn.     2  Met.,  154:  see  14  Bush,  541. 

3.  If  the  plaintiff  offer  an  amended  petition,  presenting  a  new  cause  of  action,  the 
defendant  may  object  to  the  filing  of  it ;  or  may  let  it  be  filed,  and  move  to  strike  out  one 
of  the  causes  of  action.     1  Met.,  242. 

4.  If  there  be  a  misjoinder  of  causes  of  action,  the  plaintiff  should  be  required  to  elect 
which  of  them  he  will  prosecute;  and,  if  he  fail  to  do  so,  the  court  should  strike  out  one 
of  them ;  and,  if  the  plaintiff  then  refuse  to  proceed,  should  dismiss  the  action.     2  Duv. ,  520. 
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IAP 
a 

44 

.      I. 
2. 

3- 

The  pleadings  in  general. 
The  petition. 
The  demurrer. 

44 

4- 

The  answer. 

44 
44 
44 
44 

5- 
6. 

7- 
8. 

The  reply  and  additional  pleadings. 
Time  of  pleading. 
General  rules  of  pleading. 
Mistakes  and  amendments. 

44 

9- 

Interrogatories. 
CHAPTER  I. 

THE   PLEADINGS  IN   GENERAL. 

§  87.  Pleadings  defined. 

§  88.  forms  and  sufficiency  of. 

§  89.  what  are  allowed. 

§  87  [1 15].  Pleadings  are  statements  by  parties  to  an  action  of  their 
causes  of  controversy. 

§  88  [116].  Forms  and  sufficiency  of  pleadings. — The  forms  of  plead- 
ings, and  the  rules  by  which  their  sufficiency  is  to  be  determined,  are 
those  prescribed  by  this  Code. 

§  89  [1 17].    The  pleadings  allowed  are — 

1.  Petitions,  answers,  and  replies,  and  such  additional  pleadings,  by 
way  of  rejoinder  and  rebutter,  as  may  be  necessary  to  form  a  material 
issue  of  fact. 

2.  Demurrers. 

The  Code  of  1854  did  not  require  but  forbade  parties  to  form  an  issue  by  pleadings, 
unless  it  could  be  formed  by  petition  and  answer;  or  by  an  answer,  stating  a  set-off  or 
counter-claim,  and  a  reply  thereto.  This  Code  not  only  permits  but  requires  parties  to 
"form  a  material  issue  concerning  each  cause  of  controversy,"  before  trial.     \  114. 

§§89  and  114  apply  to  equitable  as  well  as  ordinary  actions.  Observe,  in  connection 
with  them,  §§90,  95,  98,  and  99,  which  require  a  statement  of  the  facts  relied  on  by 
the  plaintiff  or  defendant;  and  §  119,  which  forbids  the  statement  in  a  pleading  of  "the 
evidence  relied  on  by  a  party ; "  and  §  68*5,  which  forbids  an  action  for  a  discovery  except- 
ing certain  actions  mentioned  in  §§  439  and  685 ;  and  §§  140  and  143,  which  authorize 
a  party  to  annex  to  his  pleading  interrogatories  to  his  adversary ;  and  subsection  10  of 
§  606,  which  declares  that  '*  a  party  may  compel  an  adverse  party  to  testify  as  any  other 
witness." 
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CHAPTER  II. 

THB  PETITION. 

{  90.  Requisites  of  petition. 

§  90  [118].  The  petition  must  state  facts  which  constitute  a  cause 
of  action  in  favor  of  the  plaintiff  against  the  defendant,  and  must 
demand  the  specific  relief  to  which  the  plaintiff  considers  himself  entitled ; 
and  may  contain  a  general  prayer  for  any  other  relief  to  which  the 
plaintiff  may  appear  to  be  entitled.  If  no  defence  be  made,  the  plaintiff 
can  not  have  judgment  for  any  relief  not  specifically  demanded ;  but, 
if  defence  be  made,  he  may  have  judgment  for  other  relief,  under  a 
prayer  therefor. 

In  view  of  the  extent  of  the  notes  to  this  section,  I  premise  that  they  are  given  under 
the  following  heads : 

PAGE. 

A.  STATEMENTS  OF  CAUSES  OF  ACTION  GENERALLY 61 

B.  STATEMENTS  OF  CAUSES  OF  ACTION   IN   ORDINARY  ACTIONS*. .  61 
(A)  Petitions  in  actions  on  express  contracts 61 

I.  Statement  of  consideration 61 

1.  General  remarks  concerning 61 

2.  Executed  considerations  62 

3.  Executory  considerations ;  being  chiefly  conditions  precedent 62 

(1)  Averment  of  performance  or  happening  of  condition  precedent 63 

(2)  Averment  of  excuses  for  non-performance 64 

a.  That  performance  was  impossible  when  the  contract  was  made 64 

b.  That  performance  afterward  became  impossible  without  the  plaintiff'1  s  fault 64 

c.  That  performance  was  prevented  by  the  obligor ,..   65 

(a)  Involuntary  prevention 65 

(b)  Voluntary  prevention 6$ 

(3)  Averments  of  partial  performance  when  full  performance  was  not  prevented  by  the 

defendant 67 

(4)  As  to  the  mode  of  suing  in  cases  of  conditions  precedent 67 

4.  Concurrent  considerations 68 

5.  Continuing  considerations 70 

II.  Averments  as  to  conditions  subsequent 70 

III.  Statement  of  contract 70 

IV.  Averments  of  notice  of  plaintiff's  acceptance  of  defendant's  offer 71 

V.  Averments  of  notice  to  the  defendant  of  an  event,  <5rV 72 

VI.  Averments  of  a  request  or  demand  by  the  plaintiff  \ 73 

VII.  Averments  of  tender  or  readiness 74 

VIII.  Describing  of  property,  6v.,  to  which  the  action  relates 74 

IX.  Assignment  of  breach  of  contract 74 

X.  Averments  as  to  damages  and  interest 77 

(B)  Petitions  in  actions  on  implied  contracts 80 

I.   What  constitutes  an  implied  contract 80 

II.  Statement  of  consideration t 80 

1.  In  actions  on  bills  of  exchange 80 

2.  In  actions  by  assignees  against  assignors  of  notes • 81 

3.  In  actions  on  implied  contracts  generally 81 
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PAGE. 

III.  Averments  of  diligence  on  the  part  of  the  plaintiff, 81 

1.  In  actions  against  assignors  of  notes 81 

2.  In  actions  against  drawers  and  indorsers  of  bills 82 

IV.  Averments  of  a  request  by  the  defendant 82 

V.  Averments  of  a  promise  by  the  defendant 82 

VI.  Averments  of  notice  to  the  defendant  of  an  events  <5rV 83 

VII.  Averments  of  a  request  or  demand  by  plaintiff. 83 

VIII.  Assignment  of  a  breach  of  contract. 83 

IX.  Averments  as  to  damages  and  interest 83 

(C)  Petitions  in  actions  on  judgments 83 

(D)  Petitions  in  actions  for  breaches  of  duty  imposed  by  law 84 

(E)  Petitions  in  actions  for  torts 84 

I.  General  remarks 84 

1 .  As  to  the  character  of  the  action 84 

2.  As  to  describing  the  person  or  thing  to  whom  or  which  the  action  relates 84 

3.  As  to  damages 85 

II.  Petitions  in  actions  for  wrongful  prosecutions 88 

1.  According  to  the  common  laiu 88 

2.  According  to  statutory  provisions 89 

3.  On  attachment  or  injunction-bonds ". . .  90 

III.  Petitions  in  actions  for  injury  to  reputation 91 

1.  Libel  or  slander 91 

2.  Injury  to  credit  by  wrongful  prosecution 93 

3.  Seduction 93 

IV.  Petitions  in  actions  for  injury  to  the  person  generally. 96 

1.  As  to  the  plaintiff's  right  or  interest 96 

2.  As  to  the  injury 98 

3.  As  to  damages 102 

V.  Petitions  in  actions  for  injury  to  property 102 

1.  As  to  the  nature  of  the  property 102 

2.  As  to  the  plaintiff* s  right  or  interest  in  the  property 104 

3.  As  to  describing  the  property 104 

4.  As  to  the  injury. . .  -. „ 104 
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( 1 )  As  to  describing  the  property 105 

(2)  As  to  the  plaintiff's  right  or  interest 105 

(3)  As  to  the  injury 105 

(4)  As  to  damages 106 

2.  Actions  on  implied  contracts  for  the  value  of  the  property 106 

VII.  Petitions  in  actions  for  possession  of  specific  personal  property 106 

1.  For  what  properly  the  action  lies 106 

2.  As  to  describing  the  property 107 
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4.  As  to  the  injury 107 
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7.  As  to  verdicts  and  judgments 108 
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3.  As  to  the  plaintiffs  right  or  interest 109 

4.  As  to  the  injury HO 

•     5.  As  to  demand  for  possession  or  notice  to  quit .• HO 

6.  As  to  damages Ill 

IX.  Petitions  in  actions  on  statutory  causes  of  action hi 

1.  Generally Ill 

2.  As  to  stating  a  cause  of  action  on  the  clause  which  gives  it 1 1 1 

C.  STATEMENTS  OF  CAUSES  OF  ACTION  IN  ACTIONS  IN  EQUITY...  113 

D.  PRAYERS  FOR  RELIEF 114 

A.  STATEMENTS  OF  CAUSES  OF  ACTION  GENERALLY. 

"  The  Code  makes  no  change  in  the  law  which  determines  what  facts  constitute  a  cause  of 
action,  except  that,  by  reducing  all  forms  of  action  to  the  single  one  by  petition,  it  changes 
the  question  whether  plaintiff's  statement  of  his  cause  shows  facts  constituting  a  cause  of 
action  in  trespass  or  assumpsit  or  other  particular  form  into  the  more  general  question 
whether  it  shows  facts  which  constitute  a  cause  of  action  at  all."  14  B.  Af.,  85;  7 
Bush,  535. 

Hence,  "  a  petition  which  goes  for  a  forcible  injury  should  state  such  facts  as  would 
be  equivalent  to  an  action  of  trespass  at  common  law.  If  the  trespass  be  waived,  and 
the  petition  go  for  negligence  or  want  of  skill,  it  should  state  facts  which  are  equivalent 
to  an  action  in  case  according  to  common  law  principles."     16  B.  AT.,  584;  9  Bush,  527. 

A  demurrer  will  not  be  sustained,  if  the  petition  state  a  cause  of  action  in  any  form 
(Bill  v.  Barrett,  14  B.  Af.,  85);  to  any  extent,  legal  or  equitable  {Foster  v.  Watson,  16  B. 
M;  387;  Robinson  v.  West,  14  B.  AT.,  3;  Lansdale  v.  Mitchell,  14  &.  AT.,  348);  though 
the  style  of  the  action  be  improperly  stated  in  the  petition.  Trustees,  &c,  v.  Forrest,  15 
B.  AT.,  168. 

But  it  was  held  that  a  plaintiff  claiming  a  legal  right,  and  failing  to  sustain  it  by  proof, 
could  not  have  relief,  though,  according  to  the  evidence,  he  was  entitled  to  equitable 
relief.     Garrett  v.  Gaull,  13  B.  AT.,  380. 

B.  STATEMENTS  OF  CAUSES  OF  ACTION  IN  ORDINARY  ACTIONS. 
(A)  Petitions  in  actions  on  express  contracts. 

I.  Statement  of  consideration. 

I.   General  remarks  concerning. 

"So  far  as  regards  pleading,  considerations  are:  1st,  Executed,  or  something  past  or 
"done  at  the  time  of  the  making  of  the  defendant's  contract;  2d,  Executory,  or  something 
"  to  be  thereafter  done  or  forborne ;  3d,  Concurrent,  as  in  the  case  of  mutual  promises ; 
"and  4th,  Continuing,  as  in  the  case  of  contracts  between  landlord  and  tenant."  I 
Ck.  PL,  295. 

According  to  the  common  law  it  was  not  necessary  for  plaintiff  to  make  any  statement 
concerning  the  consideration  of  a  contract  under  seal,  unless  it  showed  upon  its  face  that 
it  was  given  for  other  than  an  executed  consideration ;  as,  in  the  absence  of  such  showing, 
the  law  presumed  a  sufficient  consideration  (3  Bibb,  26) ;  and  under  our  statute  placing 
unsealed  upon  the  footing  of  sealed  contracts  (G.  S.,  ch.  22,  §2),  that  rule  applies  to 
written  contracts  not  under  seal  (2  Afar.,  382-83). 

But  no  statute  has  changed  the  rule  of  the  common  law  which  requires  the  statement 
of  a  consideration  for  an  express  contract  which  is  not  in  writing. 

It  was  formerly  held  that  a  declaration  upon  a  contract  which  the  statute  of  frauds 
requires  to  be  in  writing  need  not  state  that  it  was  in  writing  (I  Afar.,  336 ;  4  Lilt.,  240) ; 
but  that,  if  the  plaintiff's  claim  was  controverted,  he  must  prove  that  the  contract  was  in 
writing  (2  Afar.,  33).  But  it  is  now  settled  that,  unless  the  petition  show  that  the  contract 
was  in  writing,  the  court  will  presume  that  it  was  not  in  writing  (4  Met.,  373,  and  cases 
cited) ;  and  a  demurrer  will  lie  unless  the  petition  states  a  consideration.     2  Afar.,  382-83. 
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2.  Executed  considerations. 

In  pleading  an  executed  consideration,  less  certainty,  in  general,  is  required  in  the 
statement  of  the  subject-matter  of  it,  than  in  describing  an  executory  consideration.  I 
Ch.  PL,  295.  And  that  statement  was  cited  with  approval  in  the  case  of  Howard  v. 
Chiles,  SB.  Af.f  377,  which  was  an  action  for  breach  of  warranty  on  the  sale  of  a  horse; 
and  in  which  the  plaintiff  alleged  that  the  warranty  was  given  in  consideration  of  his  pur- 
chase from  the  defendant  of  "a  certain  horse  "  "at  and  for  a  certain  sum  of  money;  "  and 
the  declaration  was  held  to  be  sufficient. 

But  it  has  been  held  that  an  allegation  that  the  defendant  "  being  indebted  to  the 
plaintiff  in  a  certain  sum  of  money,"  promised,  &c. ;  or  that  the  defendant,  "for a  valu- 
able consideration/'  promised,  &c,  without  stating  upon  what  the  debt  was  founded,  or 
what  the  consideration  was,  is  insufficient.  Bcauchampy.  Bosworth,  3  Bibb,  115;  Wick- 
Uffe  v.  Hill,  4  Id.,  269. 

In  the  last  cited  case  the  court  said  that  "wherever  a  consideration  is  necessary  to  be 
alleged,  it  should  be  set  forth  at  least  in  such  general  terms  that  the  court  might  be  able 
to  judge  whether  it  was  a  legal  consideration  and  sufficient  to  support  the  promise  or 
agreement  declared  on." 

But,  in  Beauchamp  v.  Bosworth,  above  cited,  it  was  said  that  when  the  action  is  founded, 
not  on  the  defendant's  promise  to  pay  a  debt,  but  on  his  promise  to  do  some  act  in  con- 
sideration of  the  "  forbearance  of  the  debt,  or  the  like ; "  .  .  .  "as  the  debt  is  not  the 
immediate  consideration,  but  only  an  inducement  to  that  which  is  the  consideration,  it  is 
not  the  gist  of  the  action,  and  need  not,  therefore,  be  so  certainly  and  precisely  alleged." 

3.  Executory  considerations',  namely,  " some  act  to  be  done  or  forborne  by  the  plaintiff 
or  some  other  event."     1  Ch.  PI.,  295,  309. 

Most  of  the  decisions  on  this  subject  relate  to  conditions  precedent. 

I  do  not  propose  to  cite  the  numerous  authorities  which  show  what  constitutes  a  con- 
dition precedent,  but  will  suggest  that  they  establish,  as  a  general  rule,  that  a  condition 
precedent  is  created  by  any  language  showing  that  a  party's  right  of  action  depends  upon 
the  happening  of  an  event,  or  upon  the  performance  of  an  act  by  the  plaintiff  or  another ; 
as,  in  case  of  an  agreement  to  pay  money  to  A  after  or  upon  the  death  of  B;  or  "upon 
condition,"  or  "provided,"  that  some  act  shall  be  performed  by  A  or  another;  or  "if" 
or  "when"  some  act  shall  be  so  performed;  or  "upon"  or  "in  consideration  of"  such 
performance.  The  words  "upon  condition"  or  "provided"  or  "if,"  &c,  do  not  neces- 
sarily constitute,  nor  are  they  necessary  to  constitute,  a  condition  precedent.  Thus,  where 
several  persons  subscribed  for  stock  of  a  railroad  company,  and  agreed  to  pay  $50  per 
share  in  such  installments  and  at  such  times  as  might  be  required  by  the  company  "  upon 
condition  that  said  road  shall  be  so  located  and  constructed  as  to  make  the  town  of  Carlisle 
a  point  in  said  road  :  .otherwise  these  subscriptions  shall  be  null  and  void ; "  it  was  held 
that  the  stock  was  subscribed  for  the  purpose  of  aiding  in  the  construction  of  the  road ; 
that,  to  effect  that  purpose,-  it  must  be  paid  as  the  road  progressed;  and,  consequently,  as 
the  road  had  been  so  located  as  to  make  Carlisle  a  point,  the  company  had  a  right  to 
recover;  the  construction  to  that  point  not  being  a  condition  precedent.  15  B.  M.,  218. 
And,  on  the  other  hand,  where  A  agreed  to  pay  an  attorney  $100  for  services  to  be 
rendered  in  managing  an  action  to  be  brought  by  him ;  the  covenant  was  held  to  mean 
that  the  attorney  should  prosecute  the  action  to  final  judgment  with  proper  care  and  dili- 
gence.    6  Dana,  433. 

Pleadings  concerning  conditions  precedent. 

The  Code  of  1854  (§  149)  declared  that  "in  pleading  the  performance  of  a  condition 
precedent  in  a  contract,  it  shall  not  be  necessary  to  state  the  facts  showing  such  perform- 
ance, but  it  may  be  stated,  generally,  that  the  party  duly  performed  all  the  conditions  on 
his  part."  But  according  to  the  decision  in  Averbeck  v.  Hall,  14  Bush,  505,  the  omission 
of  that  provision  from  the  Code  of  1877  restored  the  rules  of  the  common  law  on  this 
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subject — which  I  propose  to  examine:  I,  as  to  averments  of  performance ;  2,  as  to  excuses 
for  non-performance ;  3,  as  to  partial  performance,  without  an  excuse  for  failing  to  make 
fall  performance. 

(I )  Averment  of  performance  or  happening  of  conditions  precedent. 

The  common  law  "  ordinarily  required  the  pleader  not  only  to  make  an  allegation  of 
the  performance  of  a  condition  precedent,  but  a  statement  of  the  time  and  manner  of  its 
performance,  or  an  excuse  for  its  non-performance,  in  order  that  the  court  might  determine, 
as  a  matter  of  law,  whether  the  intention  of  the  covenant  had  been  fulfilled,  and  in  order 
that  a  traversfble  issue  might  be  presented  "  (Averbeck  v.  Hall,  14  Bush,  507,  citing  2 
Mar.,  425,  4  Litt.,  137,  %  Mon.,  176,  and  6  Id.,  324).  And  "an  exact  performance  must 
be  stated :  as,  on  a  promise  in  consideration  that  the  plaintiff  would  procure  the  loan  of 
twenty  pounds  for  one  year,  it  is  not  sufficient  to  allege  that  he  procured  a  part  at  one 
time  and  a  part  at  another  "  (1  Ch.  PL,  316) ;  and  on  a  promise,  "  in  consideration  that  the 
plaintiff  would  acquit  A  of  a  debt,  it  is  not  sufficient  to  say  that  he  acquitted  him  without 
saying,  vis.,  by  deed"  (Id. ;  but  see  Smith  v.  Robinson,  3  Mon,  174).  And  in  an  action  for 
wages,  &c,  in  consideration  that  the  plaintiff  would  proceed  on  a  certain  voyage,  the 
particular  voyage  must  be  stated  ( I  Ch.  PI.,  296).  And,  in  an  action  on  defendant's  covenant 
to  pay  the  plaintiff  a  certain  sum  of  money  if  his  wife  should  die  before  he  died ;  but 
should  she  survive  him,  "  as  she  will  have  a  right  of  dower  in  said  tract  of  land  [sold  by 
plaintiff  to  defendant]  the  said  L  [defendant]  shall  not  pay  any  part  of  the  said  sum  of 
money;"  it  was  held  that  the. plaintiff's  averment  that  his  wife  had  relinquished  dower 
did  not  entitle  him  to  recover.     6  Mon.,  171. 

And  the  plaintiff  must  aver  performance  of  a  condition  precedent  "  whether  it  was  in 
the  affirmative  or  negative,  or  to  be  performed  by  him  or  by  the  defendant  or  by  some 
other  person,  or  must  show  some  excuse  for  non-performance"  (I  Ch.  PL,  309).  Thus,  in 
an  action  for  a  third  of  the  profits  to  arise  from  sales  of  certain  goods  by  the  defendant, 
the  petition  was  held  to  be  defective  because,  though  it  alleged  that  the  profits  amounted 
to  a  certain  sum,  it  did  not  state  that  they  had  been  collected  by  the  defendant  (1  Bush, 
191).  And  it  was  held,  in  several  cases,  that,  in  an  action  on  a  promise  to  pay,  "as  soon 
as  able,"  a  debt  barred  by  limitation  or  by  a  discharge  in  bankruptcy,  the  plaintiff  must 
allege  the  defendant's  ability  to  pay  (6  Dana,  248;  9  B.  M.,  45,  480);  but  in  Cecily. 
Welsh,  2  Bush,  168,  the  court,  without  referring  to  those  or  any  other  decisions  held  that, 
in  such  a  case,  an  averment  of  the  defendant's  ability  to  pay  is  unnecessary,  because,  said 
the  court,  "judgment  and  execution  will  be  the  best  test  of  the  defendant's  ability  to 
pay:"  in  a  subsequent  case,  however,  the  court,  referring  to  the  decisions  in  9  B.  M.,  45 
andtfo,  and  not  to  Cecil  v.  Welsh,  held  that,  in  such  a  case,  the  plaintiff  must  allege  the 
defendant's  ability  to  pay ;  and,  moreover,  that  the  defendant  can  show  the  existence  of 
other  debts,  contracted  after  his  bankruptcy,  sufficient  to  exhaust  his  estate.  Eckles  v. 
Gai&reath,  &c,  12  Bush,  71. 

And  as,  under  our  statutes,  no  person  except  a  licensed  tavern-keeper  or  inn-keeper  has 
a  lien  on  the  baggage  of  his  guests  for  the  price  of  board,  a  petition  claiming  such  lien 
was  held  to  be  defective  because  it  merely  described  the  plaintiff  as  being  "a  landlord, 
proprietor  of  the  Myer's  House"  (3  Bush,  681).  And,  in  an  action  on  a  bail-bond,  the 
petition  was  held  to  be  insufficient  because  it  failed  to  show  that  the  bond  was  executed 
before  the  proper  officer  (2  Met.,  490).  And  in  Fry  v.  Lex.  cV  B.  S.  R.  R.  Co.,  2  Met., 
323,  it  was  held  that  a  corporation  can  not  maintain  an  action  even  upon  a  contract  exe- 
cuted by  the  defendant,  without  showing  that  it  has  been  organized  as  required  by  its 
charter;  but  that  case  is  opposed  by  a  decided  weight  of  authority :  see  5  Lift.,  46;  16  B. 
&"»  7.  363;  and  13  Bush,  35,  in  which  the  court  said  that  "the  petition  is  not  only  good 
on  demurrer,  but  a  general  traverse  by  plea  that  no  such  corporation  existed  would  be  bad 
on  demurrer,  as  such  a  plea  is  a  denial  of  a  fact  that  the  obligor  has  already  admitted." 
And,  although  a  plaintiff  can  not  maintain  an  action  for  divorce  unless  he  be  a  resident  of 
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Kentucky,  an  allegation  that  the  plaintiff  was  a  resident  of  Campbell  county,  omitting 
the  words  "  in  Kentucky,"  was  held  to  be  sufficient.     3  Busky  227. 

(2)  Averments  of  excuses  for  non-performance.  * 

As  much  exactness  is  required  in  alleging  an  excuse  for  non-performance,  as  in  alleging 
performance,  of  a  condition  precedent.  Thus,  allegations  showing  that  the  plaintiff  had 
performed  the  acts  constituting  a  condition  precedent,  "  except  when  prevented  by  the 
defendant,"  without  showing  to  what  extent  the  plaintiff  had  performed,  or  by  what  means 
full  performance  was  prevented,  are  insufficient.     4  Litt.%  137. 

In  addition  to  the  discharge  of  the  plaintiff  from  performance,  excuses,  or  attempted 
excuses,  for  non-performance  have  beeh :.  a,  that  performance  was  impossible  when  the  con- 
tract was  made ;  bt  that  performance  afterward  became  impossible  without  the  fault  of  the 
plaintiff;  and,  cy  that  performance  was  prevented  by  the  obligor. 

a.  That  performance  was  impossible  when  the  contract  was  made, 

A  agreed  to  pay  B,  an  attorney,  $500  if  he  should  obtain  a  decree  against  five  persons 
for  certain  land ;  and  it  was  afterward  discovered  that  E,  one  of  the  five,  died  before  the 
making  of  the  contract,  A  having  inherited  her  interest  in  the  land :  B,  however,  pro- 
ceeded against  the  other  four,  and,  having  obtained  a  decree  against  them,  brought  an 
action  of  covenant  against  A  for  the  $500;  and  the  court  said  that  the  plaintiff,  "so  far 
from  being  entitled  to  recover  the  amount  of  his  demand,  could  not  recover  rateably  and 
was  not  entitled  to  recover  on  his  contract  at  all.  .  .  .  The  plaintiff  must  have  dis- 
covered, at  an  early  stage  of  the  proceedings,  that  he  could  not  proceed  against  Elizabeth, 
and  might  have  stopped  before  he  had  been  at  much  trouble."  Stansberry  v.  Morgan,  6 
Mon.,  306. 

It  is  clear,  however,  as  the  court  impliedly  conceded,  that  B,  upon  discovering  that  E 
was  dead,  could  have  refused  to  proceed  against  the  other  four. 

b.  That  performance  afterward  became  impossible,  without  fault  of  the  plaintiff. 

«*  If  the  consideration  be  that  A  shall  enfeoff  B,  and  A  do  all  in  his  power  to  perform 
the  condition,  and  B  will  not  accept  livery  of  seisin,  it  is  clear  that  the  right  which  was  to 
depend  on  the  performance  of  that  condition  did  not  arise ;  and,  if  a  person  undertake 
for  the  act  of  a  stranger,  the  cases  are  uniform  to  show  that  such  act  must  be  performed. 
And  on  this  principle,  where,  by  the  proposals  of  an  insurance  company  against  fire,  it  was 
stipulated  that  persons  insured  should,  in  case  of  loss,  procure  a  certificate  of  the  min- 
ister, &c,  of  the  parish,  importing  that  they  knew  the  character  of  the  assured,  and 
believed  that  he  had  really  sustained  the  loss  without  fraud,  it  was  held  that  the  procuring 
such  certificate  was  a  condition  precedent  to  the  right  of  the  assured  to  recover;  and  that, 
although  it  was  found  by  verdict  that  the  minister,  &c,  wrongfully  refused  to  sign  the 
certificate;  yet,  as  it  was  not  averred  in  the  declaration  that  the  certificate  was  actually 
obtained,  the  judgment  was  arrested"  (1  Ch.  PI.,  312).  And,  in  an  action  on  the  cove- 
nant of  T  (a  conscript),  to  pay  $81.50  to  J,  "provided  the  said  J  performed  a  tour  of  six 
months  under  Captain  R.  S.,  and  obtains  for  me  a  legal  discharge  for  the  above  term ;  "  the 
plaintiff  alleged  that  he  obtained  T's  discharge  from  six  months'  service  by  enlisting  and 
serving  under  Captain  R.  S.  18  days ;  and  was  ready  and  willing  to  perform  the  six  months' 
tour  of  duty,  but  was  prevented  from  doing  so  by  the  declaration  of  peace ;  and  it'  was 
held  that  he  was  not  entitled  to  recover  anything.    Jewell  v.  Thompson,  2  IMt.,  52. 

And,  A  having  covenanted  "  to  pay  B  fifty  pounds  worth  of  horses,  to  be  valued  by 
W  &  N,  at  their  value,  as  trading  for  land; "  in  an  action  brought  by  B  on  the  covenant, 
for  damages  for  non-delivery  of  the  horses,  A  pleadecWthat,  at  the  time  and  place  for 
delivery,  he  tendered  to  B  horses  of  the  value  of  fifty  pounds  as  trading  for  land ;  and 
that  the  death  of  N  prevented  him  from  having  them  valued  by  W  &  N,  and  it  was  held 
that  B  was  entitled  to  recover.     Bohannon  v.  Laois,  3  Mon.,  376. 

*As  to  excuses,  in  equity,  for  non-performance  of  conditions  precedent,  see  note  C  to  %  90. 
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But,  if  an  obligation  be  to  do  one  of  two  things  and  one  of  them  is  made  impossible 
by  the  act  of  God  or  of  the  law  or  of  the  obligee,  no  action  will  lie  on  the  bond.  4 
Afon,,  150. 

c.    That  performance  was  prevented  by  the  obligor. 

There  is  a  distinction  between  involuntary  and  voluntary  prevention. 

(a)  As  to  involuntary  prevention, 

•« Covenants  implied  and  covenants  in  law  may  be  discharged  by  act  of  God;  but 
express  stipulations  seldom  can."  (3  Mon.,  139,  380;  6/,/l  Af.,  528.)  Thus,  in  an  action 
by  an  attorney  against  the  representatives  of  A,  upon  his  covenant  to  pay  the  plaintiff 
$500,  provided  he  should  succeed  in  a  certain  suit,  it  was  held  that  he  was  not  entitled 
to  recover,  although  the  death  of  A  had  prevented  him  from  prosecuting  the  suit  to  a 
determination.     3  Mon.,  70. 

(b)  As  to  voluntary  prevention, 

a.  It  seems  that,  if  the  liability  of  the  obligor  depend  on  a  condition  precedent  per- 
formable  by  himself,  he  can  not  relieve  himself  from  liability  by  voluntarily  rendering 
performance  impossible.  Thus,  where  J  agreed  to  pay  W  a  certain  sum  of  money,  provided 
J  should  succeed  in  a  certain  suit,  and  he  rendered  performance  impossible  by  compro- 
mising the  suit,  it  was  held  that  W  was  entitled  to  the  stipulated  sum.     13  B,  M.,  163. 

b.  And  if  performance  of  a  condition,  performable  by  the  obligee,  be  prevented  by  the 
obligor ;  and  if  he  can,  notwithstanding  such  prevention,  maintain  an  action  against  the 
obligee,  the  latter  can  recover  as  if  the  condition  had  been  performed.  "Thus,  where  a 
party,  entitled  by  contract  to  a  conventional  sum  of  money  for  a  horse  upon  the  delivery 
thereof,  shall  have  tendered  the  horse,  according  to  his  undertaking,  he  may  maintain  an 
action  for  the  price,  and  the  other  party  will  still  be  entitled  to  the  horse  in  consequence  of 
the  tender.  In  such  a  case,  where  the  doing  of  a  single  act  or  the  delivery  of  a  thing  is  a 
precedent  condition,  not  only  is  a  proper  offer  to  do  the  act,  or  tender  of  the  thing,  proof 
that,  had  it  not  been  rejected,  the  condition  would  have  been  performed ;  but  the  rights 
of  the  parties  then  become  independent,  and  available  to  each  of  them  by  action  or  other- 
wise ;  and  therefore,  in  such  a  case,  a  tender  of  performance  will,  in  all  respects,  be  deemed 
equivalent  to  actual  performance."     Chamberlain  v.  McCallister,  6  Dana,  357. 

c.  And  if  a  condition  precedent  be  performable  by  a  single  act  of  the  obligee  which  is 
prevented  by  the  obligor,  and  the  amount  of  loss  thus  caused  to  the  obligee  can  not  be 
fixed  according  to  the  contract ;  or,  if  the  condition  be  performable  by  several  acts,  or  by 
continuous  acts,  some  of  which  are  done  by  the  obligee  and  others  of  which  are  prevented 
by  the  obligor,  and  the  value  of  the  part-performance  can  not  be  fixed  according  to  the 
contract ;  it  seems  that  the  obligee  can  recover  the  compensation  to  which  performance 
would  have  entitled  him ;  because,  otherwise,  the  wrongful  act  of  the  obligor  would,  or 
might,  deprive  him  of  any  compensation  except  nominal  damages. 

Thus,  in  Marshall  v.  Craig,  I  Bibb,  379,  it  appeared  that  Marshall  had  agreed  to  pay  a 
certain  sum  of  money  to  Craig  on  condition  that  he  should,  within  a  certain  time,  purchase 
and  secure  to  Marshall  the  claim  of  one  Briscoe  on  a  tract  of  land ;  and  that  Marshall 
purchased  the  claim  within  the  time  limited  and  thus  prevented  performance  of  the  con- 
dition ;  and  it  was  held  that  Craig  was  entitled  to  the  money  in  the  same  manner  as  if  he 
had  performed  the  condition ;  the  court  saying :  «« If  Marshall  is  to  be  allowed  what  he 
paid  [to  Briscoe],  before  Craig  can  save  himself  from  his  covenant  to  purchase  Briscoe's  claim 
and  thereby  demand  the  payment  as  upon  a  compliance  with  his  covenant,  yet  it  follows.that 
Craig  has  sustained  damages  equal  to  the  difference  between  what  his  own  contract  [with 
Briscoe]  might  have  been  and  that  which  he  must  allow  Marshall.  But  how  can  a  jury  try 
what  might  have  been  if  a  previous  event  had  not  happened?  Craig  contracted  to  have  a 
certain  time  for  making  an  experiment  of  his  own  means  of  securing  Briscoe's  claim  ;  Mashall 
has  prevented  this  experiment,  and  would  now  refer  it  to  the  book  of  possibilities."  And, 
although  upon  an  agreement  to  pay  an  attorney  "a  reasonable  fee"  for  defending  A  upon 
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a  criminal  charge,  trial  of  which  was  prevented  by  A's  avoidance  of  arrest,  the  attorney 
can  only  recover  nominal  damages,  and  special  damages  resulting  from  attendance  at  court 
to  make  defence,  &c.  {Wilson  v.  Barnes,  13  B.  M,  330) ;  yet,  in  an  action  on  M's  agree- 
ment to  pay  B,  an  attorney,  fifty  pounds,  provided  that  B  should  appear  as  counsel  for  M 
in  a  certain  criminal  case,  and  that  M  should  be  finally  acquitted ;  averments  that  B  did 
appear,  &c,  and  that  M  prevented  a  trial  by  forfeiting  his  recognizance,  &c,  were  held  to 
entitle  B  to  the  fifty  pounds  [though  he  would  be  entitled  to  nothing  if  he  advised  M  to 
forfeit  his  recognizance].  Majors  v.  Hickman,  2  Bibb,  217.  And  in  Mitchcrson  v.  Doa'er,  7 
J.J.  M.,  53,  a  majority  of  the  court  held  that  rule  applicable  to  a  case  in  which  the  obligor 
prevented  a  trial  by  committing  suicide.  And,  in  an  action  for  a  reward  offered  by  the 
defendant  for  the  capture  and  comnction  of  persons  who  had  been  captured  by  the  plaintiffs; 
averment  of  the  capture  and  that  the  defendant  procured  dismissions  of  the  indictments 
after  the  prisoners  had  confessed  their  guilt  in  open  court,  were  held  to  entitle  the  plaintiffs 
to  the  reward.  (Z.  <&*  N.  R.  R.  Co.  v.  Goodnight,  <&V.,  10  Bush,  552.)  It  is  true  that  the 
court  did  not,  either  in  Marshall  v.  Craig,  Majors  v.  Hickman,  Mitcherson  v.  Dosier,  or  L 
<&*  N.  R.  R.  Co.  v.  Goodnight,  cVv.,  base  its  decision  expressly  on  the  ground  that  the 
value  of  part-performance  could  not  be  fixed  according  to  the  contract;  but  it  seems  clear, 
not  only  that  those  decisions  support  that  doctrine,  but  that  they  can  not  now  be  supported 
upon  any  other  doctrine. 

Formerly,  those  decisions  might  have  been  supported  by  decisions  holding  that,  in  any 
case  whatever,  prevention  of  performance  of  a  condition  precedent  by  the  obligor  is 
equivalent  to  performance,  and  entitles  the  obligee  to  recover  as  if  he  had  performed  the 
condition.  Even  so  late  as  the  year  1809,  the  Court  of  Appeals  cited,  with  approval,  the 
following  passage  from  Powell  on  Contracts:  «« Where  a  carpenter  covenanted  to  build  a 
house  for  another  on  his  land  for  ten  pounds,  and  came  prepared  so  to  do,  but  was  ordered 
by  him  to  desist,  the  carpenter,  after  such  command  to  desist,  might  have  maintained  an 
action  for  the  ten  pounds."  (I  Bibb,  390.)  But,  in  Chamberlain  v.  McCallister,  6  Dana, 
352,  that  doctrine  was  not  only  overruled  but  was  stigmatized  as  a  doctrine  which,  "if 
recognized,  would  afford  a  new  mode  of  making  fortunes,  without  the  expenditure  of 
either  labor,  time,  or  money ;  and  would  legalize,  in  many  cases,  palpable  and  oppressive 
injustice,  and  encourage  artifice  and  studied  evasions." 

d.  In  Thompson  v.  Jackson,  Oivsley  cV  Co.,  14  B.  M.t  1 14,  it  appeared  that  T  agreed  to 
send  to  J,  O  &Co  (who  were  pork-packers,  on  commission)  800  hogs  "to  slaughter  at  cus- 
tomary rates ; "  and  that  he  failed  to  deliver  the  hogs ;  and  it  was  held  that  J,  O  &  Co 
were  entitled  to  recover  the  net  profits  which  they  might  have  made  if  the  hogs  had  been 
delivered.  And,  so  far  as  I  know,  the  correctness  of  that  decision  has  not  been  ques- 
tioned. 

e.  But,  excepting  such  cases  as  those  mentioned  in  the  last  three  preceding  notes  {6,  c, 
and  d),  the  question  as  to  the  criterion  of  recovery  by  an  obligee  who  has  been  prevented 
by  the  obligor  from  performing  a  condition  precedent,  can  not,  perhaps,  be  considered  as 
settled  by  (he  Court  of  Appeals. 

In  Chamberlain  v.  McCallister,  6  Dana,  352,  it  was  held  that  a  mechanic  who  had 
been  employed  to  plaster  a  house  at  a  certain  price,  and  who  was  prevented  by  the 
employer  from  doing  the  work,  was  entitled  to  recover  [not  the  contract  price,  nor  even 
the  profits  which  he  might  have  made  by  doing  the  work,  but  only]  such  consequential 
damages  as  he  might  have  sustained  «« in  time,  or  preparation,  or  the  loss  of  any  other 
job."  And  that  decision  was  approved  in  Jeioell  v.  Blanford,  7  Dana,  472,  and  Ward  v. 
Morgan,  6  Bush,  507,  and  also  in  Haggin  v.  Price,  8  Dana,  48 ;  in  which  it  appeared  that 
Mrs.  Price  agreed  to  board  Haggin  one  year  for  $500,  and  that  he  left  her  house,  without 
cause,  after  three  months;  and  it  was  held  that  she  was  only  entitled  to  recover  the  value 
of  the  boarding  for  the  three  months,  and  any  special  damage  she  sustained  by  being  dis- 
appointed by  Haggin's  breach  of  the  contract  to  board  with  her  one  year ;  and  also  in 
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Whitaker  v.  Sandifer,  i  Duv.,  262,  in  which  the  plaintiff,  who  was  to  serve  one  year  as 
overseer  of  a  farm,  for  a  certain  sum  payable  at  the  end  of  the  year,  was  discharged  at  the 
end  of  nine  months;  and  it  was  held  that  the  court  below  erred  in  instructing  the  jury  that 
the  plaintiff  was  entitled  to  the  full  contract  price  for  the  whole  year ;  the  Court  of  Ap- 
peals saying :  "In  such  a  case,  readiness  to  perform  and  prevention  by  the  employer 
are  not  equivalent  to  full  performance ;  but  only  entitle  the  employe  to  the  actual  damages 
he  sustained  in  his  disappointment  and  loss  of  equally  profitable  employment.  If  .  .  . 
his  earnings  in  other  employments  equaled  in  value  his  salary  for  the  three  months  of 
non-service  as  appellant's  overseer,  he  might  be  entitled  to  nothing  for  that  time." 

Those  decisions,  against  allowing  prospective  profits,  appear  to  be  based,  partly,  on 
the  ground  that  the  plaintiff  might,  by  other  employment,  have  made  the  profits,  or  some 
of  the  profits,  which  would  have  resulted  from  performance ;  and,  partly,  on  the  ground 
that  an  offer  or  readiness  to  perform  a  condition  which  is  to  be  performed  by  continuous 
acts  does  not  prove  that  the  condition  would  have  been  performed  if  there  had  been  no 
prevention ;  and,  partly,  on  the  ground  that  the  obligor,  having  prevented  performance, 
would  have  no  remedy  against  the  obligee,  although  compelled  to  pay  him  the  prospective 
profits. 

But  in  E.  6*  P.  R.  P.  Co.  v.  Pottinger  &  Bro.,  10  Busk,  185,  the  court  seems  to  have 
held  that  a  contractor  for  the  building  of  bridges,  culverts,  &c,  for  a  railroad  company, 
is,  if  prevented  from  doing  the  work,  entitled,  not  only  to  losses  sustained  in  preparation, 
bnt  to  the  profits  which  he  might  have  made  if  not  prevented.  So  far  as  the  opinion  in 
that  case  relates  to  losses  sustained  in  preparation,  it  accords  with  Cliamberlain  v.  McCal- 
lister,  Hoggin  v.  Price,  and  Whitaker  v.  Sandifer;  but  so  far  as  it  relates  to  prospective 
profits,  I  suggest :  I,  that  the  court  did  not  answer  the  reasonings  on  which  the  decisions 
in  the  three  last-named  cases  were  founded ;  2,  that,  to  the  contrary,  the  court  treated  the 
case  of  Chamberlain  v.  McCallister  as  having  no  bearing  on  the  question  of  prospective 
profits,  for  the  alleged  reason  that  McCallister  "  sought  to  recover  the  full  contract-price 
for  work  he  had  not  been  permitted  to  perform/'  although  the  court  held  that  McCallister, 
notwithstanding  his  claim  for  the  contract-price,  was  not  even  entitled  to  prospective 
profits;  and,  3,  the  court  erred  inciting  Thompson  v.  Jackson,  Owsley  &  Co.,  14  B.  M.,  114, 
as  supporting  the  doctrine  that  a  contractor  for  the  building  of  a  house  is  entitled  to  the 
profits  which  he  might  have  realized  if  not  prevented  from  doing  the  work;  for,  in  that 
case,  the  court  drew  a  distinction  between  a  house-builder  and  a  pork-packer,  by  saying 
that  the  house-builder,  "  upon  his  disappointment  might  resort  to  other  jobs  in  his  line  of 
business,  and  might  really  sustain  a  very  trifling  loss  in  consequence  of  his  disappointment. 
.  .  .  But,  in  the  case  under  consideration,  the  slaughtering  establishment  had  been 
prepared  or  secured,  and  all  things  were  in  readiness,  and  the  slaughterers  could  only  operate 
at  their  establishments     14  B.  M.,  1 17. 

See,  upon  this  subject,  the  anomalous  case  of  Hill  and  Bergen  v.  Harris,  4  Bush,  450. 

(3)  Averments  of  partial  performance  when  full  performance  was  not  prevented  by  the  obligor. 

Notwithstanding  a  possible  dictum  to  the  contrary  in  Escott  &  Son  v.  White,  &c,  10 
Bush,  169,  it  seems  clear  that,  in  such  a  case,  if  the  obligee  has  rendered  valuable  services 
to  the  obligor,  he  may  recover  the  value  thereof,  not  exceeding,  however,  the  rate  of  com- 
pensation fixed  by  the  contract  (Aforford  v.  Ambrose,  3  J.  J.  M.,  688 ;  Western  v.  Sharp,  14  B. 
M.,  177 ;  Foster  v.  Watson,  16  Id.,  377) ;  nor  can  an  action  for  such  value  be  maintained  until 
the  time  for  payment,  according  to  the  express  contract,  has  elapsed  (3  J.  J.  M.,  692) ;  and 
it  seems  probable  that  if  no  rate  of  compensation  can  be  fixed  according  to  the  express  con- 
tract, the  covenantee  can  not  recover  anything.  See  Stahsberry  v.  Morgan,  6  Mon.,  306; 
Jewell  v.  Thompson,  2  Lilt.,  52 ;   Campbell  v.  Kincaid,  3  Mon.,  68 ;  and  note  (b)  c,  page  65. 

(4)  As  to  the  mode  of  suing  in  cases  of  conditions  precedent. 

If  the  condition  has  been  performed,  or  if  the  plaintiff  has  a  sufficient  excuse  for  non- 
performance, he  should  sue  on  the  express  contract,  whether  written  or  verbal.     Marshall 
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v.  Craig,  I  Bibb,  379;  Majors  v.  Hickman,  2  Id.,  217;  6  Dana,  356;  7  /&,  472;  8  /</.,4^J 
II  B,  M.,  30;   14 /<£,  178. 

But,  if  performance  be  incomplete,  and  without  an  excuse  for  failing  to  make  it  com- 
plete, the  plaintiff  can  only  recover  (if  at  all)  on  an  implied  contract  for  the  value  of 
services,  &c,  rendered.  Morford  v.  Masiin,  6  A/on.,  609;  3/.  /.  M.,  688 ;  14  B.  M,,  178-79. 
But  see  Eseotl  <5r*  Son  v.  White,  &c,  10  Bush,  169. 

See  further,  as  to  conditions  precedent,  the  next  following  note. 

4.   Concurrent  considerations, 

••  A  concurrent  consideration  occurs  in  the  case  of  mutual  promises.  .  .  .  The 
plaintiff's  promise  is  executed,  but  the  thing  which  he  has  engaged  to  perform  is  executory, 
as  in  promises  to  marry,  to  submit  to  an  award,  &c.  The  promises  of  each  party  must  in 
general  be  concurrent  or  obligatory  on  both  at  the  same  time,  to  render  the  promise  of 
either  binding,  and  must  be  so  stated  in  pleading.  And  in  these  cases  it  is  not  always 
necessary  to  aver  performance  of  the  thing  stipulated  to  be  done,  the  plaintiff's  agreement 
to  perform  being  a  sufficient  consideration,  unless  the  performance  of  one  act  be  the  con- 
sideration of  the  performance  of  the  other,  in  which  case  an  averment  of  performance  or 
readiness  to  perform  is  in  general  necessary,  even  in  cases  of  mutual  promises,  as  upon 
mutual  promises  to  marry,  and  bargains  to  sell  and  accept  goods."     I  Ch.  PL,  296. 

In  EUiot  v.  Carneal,  2  Mar,,  309,  the  court  said :  "  Covenants  are  classed  in  law,  where 
stipulations  are  to  be  performed  on  both  sides,  into  dependent  and  independent,  con- 
ditional and  unconditional.  In  the  first  class,  the  party  in  whose  favor  the  condition  is, 
is  not  bound  to  act  till  the  condition  is  performed  by  the  other  party :  in  addition  to  the 
remedy  which  the  law  may  give  him  for  a  breach,  he  has  the  additional  security  of  with- 
holding the  consideration,  and  may  also  bring  his  action  for  the  breach.  In  the  second 
class,  the  parties  rely  on  the  remedies  afforded  by  law,  and  each  may  be  liable,  for  a  breach, 
to  an  action." 

A  case  of  independent  promises  is  where  performance  is  to  be  made  on  different  days. 
Thus,  if  A  and  B  agree  to  exchange  horses,  to  be  delivered  thereafter — A  to  deliver  in 
September  and  B  to  deliver  in  December — either  party  may  sue  for  damages  for  non- 
delivery without  averring  that  he  had  delivered  or  offered  to  deliver.  See  cases  cited  in  1 
Ch,  PL,  297,  note  n.  And  when  A  executed  three  notes  to  B,  payable  at  different  times 
thereafter,  and,  in  consideration  thereof,  B  agreed  to  convey  land  to  A  "  when  the  first 
payment  is  made,"  it  was  held  that  these  were  independent  agreements,  and  that  B's 
failure  to  convey  did  not  constitute  a  defence  to  his  action  on  the  last  note.  Hutch- 
ing* v.  Moore,  4  Met,,  no. 

And  A's  note  to  B  for  the  price  of  a  clock,  and  B's  covenant,  in  a  separate  writing, 
warranting  the  clock  to  be  a  good  time-piece,  and  covenanting  that,  if  it  did  not  prove 
good,  it  should  be  made  good,  or  replaced  by  a  good  one,  '*  before  the  money  should  be 
paid,"  were  held  to  be  independent  agreements.  4  Bibb,  493.  But  where  A  gave  a  note 
to  B  for  $300;  and  B,  in  a  separate  writing,  covenanted  that,  unless  he  should  deliver  a 
certain  jackass  to  A  within  ten  days,  the  note  should  "be  given  up;"  it  was  held  that 
B's  covenant  was  not  an  independent  one,  but  was  a  defeasance,  and  that,  having  failed  to 
deliver  the  jack,  he  could  not  maintain  an  action  on  the  note.     6y.y.  M.,  328. 

Another  illustration  of  the  rules  under  consideration,  is  furnished  by  the  case  of 
Elliot  v.  Carneal,  above  cited,  in  which  it  appeared  that  C  agreed  to  deliver  to  E  certain 
property  at  a  certain  time  and  place ;  and  that  E,  in  consideration  of  said  agreement  and 
upon  condition  that  it  should  be  performed,  agreed  to  assign  a  certain  note  to  C ;  and  it  was 
held  that  E  could  maintain  an  action  for  damages  against  C  for  failing  to  deliver  the 
property,  without  averring  an  offer  to  assign  the  note,  and  although  E  may  have  placed  it 
out  of  his  power  to  assign  it.  For  other  illustrations,  see  4  Litt,,  253 ;  \  J.  J.  M.,  490; 
2  Id,,  320;  16  B.  M.,  363;  17  Id.,  678. 

And,  «•  where  a  covenant  goes  only  to  part  of  the  consideration  on  both  sides,  and  a 
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breach  of  such  covenant  may  be  paid  for  in  damages,  it  is  an  independent  covenant,  and 
an  action  may  be  maintained  for  a  breach  of  the  covenant,  on  the  part  of  the  defendant, 
without  averring  [full]  performance  in  the  declaration.  .  .  .  And  the  reason  is  that, 
where  a  person  has  received  a  part  of  the  consideration  for  which  he  entered  into  the 
agreement,  it  would  be  unjust  that,  because  he  has  not  had  the  whole,  he  should  therefore 
be  permitted  to  enjoy  that  part  without  either  paying  or  doing  anything  for  it."  2  Lift., 
348;  2  Mar.,  359,  429, 

But,  if  the  contract  require  concurrent  acts ;  or,  as  Chitty  expresses  it,  "if  one  act  be 
the  consideration  of  the  other,"  neither  party  can  maintain  an  action  against  the  other 
without  an  averment  of  performance  on  his  part,  or  of  his  tender  of  performance  at  the 
time  and  place  fixed  therefor  by  the  parties  or  by  the  law  (2  Bibb,  614;  1  Mar.,  586;  3 
Id.,  25,  168;  3  Man.,  11 ;  5  Dana,  138;  9  Id.,  295-96) ;  or  the  averment  of  an  excuse  for 
failing  to  tender  performance — such  as  the  defendant's  absence  from  the  place  for  per- 
formance at  the  time  therefor,  coupled  with  an  averment  of  the  plaintiff's  readiness  and 
willingness  to  perform  then  and  there;  which  is  sufficient,  if  the  plaintiff's  performance 
was  to  consist  in  delivering  cumbrous  property,  such  as  corn  or  cattle,  or  any  property  not 
portable  on  the  person  (9  Dana,  295-96;  10  Bush,  87,  and  cases  cited) ;  but  if  the  property 
or  thing  to  be  delivered  by  the  plaintiff  be  portable  on  the  person,  such  as  money  or  a 
promissory  note  or  a  deed  of  conveyance  (i/.J.  M.,  203;  3  Id.,  7;  2  Bibb,  247;  4  Dana, 
587-88),  the  plaintiff  must  not  only  make  the  averments  just  suggested,  but  he  must  make 
a  tender  of  it  in  his  petition  and  file  it  in  court.     4  Dana,  587-88;  16  B.  M.,  337. 

'  Other  excuses  for  the  plaintiff's  failure  to  tender  performance  are  the  facts  that  the 
defendant  never  owned  the  property  which  he  agreed  to  convey  or  deliver  to  the  plaintiff 
(4  Dana,  76) ;  or  had,  before  the  day  for  performance,  sold  and  delivered  it  to  a  third 
person  (1  Mar.,  355-56;  7  B.  M.,  272);  or  had,  before  said  day,  announced  to  the 
plaintiff  his  intention  not  to  comply  with  the  contract  (4  Litt.,  12,  16;  Litt.  S.  C,  204); 
and,  in  such  cases,  it  is  not  neceesary  for  the  plaintiff  to  aver  his  readiness  to  perform  at 
the  time  and  place  fixed  for  performance ;  though,  if  the  property  or  thing  which  the 
plaintiff  was  to  deliver  be  portable  on  the  person,  he  must  tender  it  in  court  in  the  man- 
ner above  suggested. 

But  the  plaintiff's  failure  to  tender  performance  is  not  excused  by  the  fact  that  the 
defendant,  before  the  day  for  performance,  agreed  to  sell  the  property  to  a  third  person 
without  delivering  it  (7  B.  M.,  272) ;  nor  by  the  fact  that,  on  the  day  for  performance, 
the  defendant  refused  or  proved  unable  to  comply  with  the  contract.  Hawley  v.  Mason, 
9  Dana,  32. 

If  no  time  be  agreed  on  for  performance  of  concurrent  acts,  either  party  may  require 
performance  at  a  reasonable  and  convenient  time  (3  Mar.,  25  ;  2  Bibb,  341) ;  and  it  is  not 
necessary  for  the  plaintiff  to  aver  that  the  thing  might  have  been  done  by  a  given  time  (3 
Bibb,  331) ;  and  averment  of  a  demand  for  cattle  on  the  day  after  the  contract  was  made 
was  held  sufficient  to  support  a  judgment  by  default.      Trummel  v.  Roberts,  I  Bibb,  185. 

If  an  indefinitely-fixed  time—as  between  the  first  and  last  days  of  a  month — be  agreed 
on  for  performance,  and  no  intermediate  day  be  designated  by  either  party,  the  law  makes 
the  last  day  the  time  for  performance.     9  Dana,  291 ;  10  Bush,  87. 

As  a  general  rule,  if  no  place  be  agreed  on  for  performance  of  a  contract  which  requires 
one  of  the  parties  to  deliver  cumbrous  property,  the  law  makes  his  residence  the  place  for 
performance  {Hardin,  85;  10  Bush,  87,  and  cases  cited);  and  averment  of  a  tender  of 
such  property  elsewhere,  even  at  the  residence  of  the  other  party,  is  unavailing  {Litt.  S. 
C-t  *33)  I  Dut»  tf tne  contract  require  each  party  to  deliver  property  or  a  thing  which  he 
can  carry  upon  his  person,  the  place  for  performance  is  any  place  within  the  State  at 
which  the  party  seeking  to  enforce  performance  can  find  the  other  party.     2  Bibb,  247. 

But  there  are  several  exceptions  to  those  rules:  thus,  if  there  be  no  agreement  as  to 
place,  the  law  fixes  the  leased  premises  as  the  place  for  the  payment  of  rents  (4  Litt.,  228); 
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and  the  place  of  business  of  a  corporation  as  the  place  for  demanding  money  due  by  it 
(3  B.  M.,  524;  4  Lilt.,  226)  ;  and  "when  a  contract  is  for  such  commodities  as  are  by  law 
subject  to  inspection  at  a  public  warehouse,  it  may  be  implied  that  they  are  to  be  received 
by  the  purchaser  at  some  warehouse  where  he  usually  receives  them ;  or,  where  the  con- 
tract is  for  commodities  to  be  consumed  by  the  purchaser  in  a  town,  or  to  be  exported 
thence  as  merchandise,  it  may  be  implied  that  they  are  to  be  delivered  there,  if  from  the 
general  custom  of  the  place  it  is  to  be  expected."     Chambers  v.  Winn,  Hardin,  81. 

As  to  an  action  for  breach  of  a  promise  to  marry,  neither  time  nor  place  for  performance 
having  been  agreed  on,  see  Martin  v.  Potion,  1  Litt.,  233;  Burks  v.  Shain,  2  Bibb,  341; 
Fible  v.  Caplinger,  13  B.  M.,  464. 

(5)  As  to  continuing  considerations. 

"  In  the  case  of  a  continuing  consideration,  the  declaration  generally  states  that,  in 
consideration  that  the  defendant  had  become  and  was  tenant  to  the  plaintiff  of  certain 
lands,  &c,  he  undertook,  during  the  continuance  of  the  tenancy,  to  use  the  premises  in  a 
tenant-like  manner,  &c,  and  the  declaration  then  avers  the  continuance  of  the  tenancy 
and  the  breach."     I  Ch.  PL,  297. 

II.  Averments  as  to  conditions  subsequent,  or,  as  they  are  frequently  called,  collateral  con- 

ditions. 

According  to  the  common  law,  the  obligee  in  a  penal  bond,  conditioned  to  be  void  if 
the  obligor  should  perform  an  act,  could  maintain  either  an  action  of  debt  for  the  penalty 
(Roberts  v.  Mariett,  2  Saunders,  183) ;  or  an  action  of  coz'enant  to  recover  damages  for  non- 
performance of  the  act  specified  in  the  condition ;  for,  in  legal  contemplation,  the  condition 
in  such  a  bond  constitutes  a  covenant  on  the  part  of  the  obligor  to  perform  the  act  speci- 
fied in  the  condition.     Kennedy  v.  Kennedy,  2  Bibb,  464. 

In  the  action  of  debt,  the  plaintiff  sued  for  the  penalty,  without  stating  anything  in  the 
declaration  about  the  condition,  and  the  onus  was  on  the  defendant  to  allege  and  prove 
performance  of  the  condition;  and,  if  he  failed  to  do  so,  judgment  was  given  against 
him  for  the  penalty  ( Roberts  v.  Mariett,  above  cited) ;  and  he  was  compelled  to  go  into 
equity  to  get  relief  against  it.  Holly  v.  Holly,  Litt.  S.  C,  506.  In  the  action  of  covenant, 
however,  it  was  necessary  for  the  plaintiff,  in  his  declaration,  to  show  non-performance  of 
the  condition,  but  not  necessary  to  aver  non-payment  of  the  penalty.  Beasley  v.  Gillespie, 
4  Bibb,  314;  Davis  y.  Nooks,  3  J.J.  M.,  496. 

Under  J  6  of  an  act  of  1797  [M.  <5r*  B.,  320)  it  was  held  that,  even  irt  an  action  of  debt, 
it  was  necessary  for  the  plaintiff  to  set  forth,  in  substance,  not  only  the  bond,  but  the  con- 
ditions and  to  assign  breaches  thereof;  and  the  damages  were  assessed  by  a  jury ;  and  judg- 
ment was  rendered  for  the  penalty  and  nominal  damages,  for  which  an  execution  was 
issued,  but  with  an  indorsement  that  the  damages  assessed  and  costs  only  were  to  be  levied. 
Dorsey  v.  Biddle,  2  Bibb,  312;  McGuire  v.  Trimble,  7  Mon.,  120;  Harrison  v.  Park,  1  J. 
/.  M.,  170. 

That  statute  was  not  re-enacted  either  by  the  General  Statutes  or  the  Code.  But, 
under  the  Code  (§§17  and  113,  sub.  2)  the  obligee  in  a  penal  bond  is  not  entitled  to  a 
judgment  for  the  penalty  in  any  case  in  which  the  obligor  would  have  been  entitled  to 
relief  in  equity  under  the  old  practice ;  and  in  such  cases,  the  obligee's  proper  remedy 
seems  to  be  what  was  formerly  an  action  of  covenant ;  and  he  should  set  forth  so  much  of 
the  bond  and  condition  and  make  such  averments  as  to  show  a  breach  of  the  condition 
and  a  cause  of  action.  Collins  v.  Blackburn,  14  B.  M.,  252.  But  he  need  not  aver  non- 
payment of  the  penalty.     4  Bibb,  314;  3  J  J.  M.,  496. 

Concerning  his  right  to  recover  more  than  the  penalty,  see  Hughes  v.  Wickliffe  and 
Nourse,  11  B.  M.,  202. 

III.  Statement  of  contract. 

In  an  action  on  an  express  contract  it  is  necessary  to  state,  in  its  words  or  according  to 
its  legal  effect,  so  much,  and  only  so  much  of  it,  as  shows  that  the  plaintiff  is  entitled  to 
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the  relief  demanded.     Lift.   S.  C,    151;  8   B.  M.,  378;  14  Id.,  86;   16  Id.,  361-62;  2 
Met.,  279,  3*2. 

And  failure  to  do  so  is  not  remedied  by  filing  the  contract  with  the  petition,  as  is 
required  by  \  120  of  the  Code.  14  B.  Af.,  83,  252;  1  Met.,  430;  2  Id.,  88  ;  4  /</.,  99;  1 
Duv.,  34;  6  #*Mf  532;  12  Id.,  287,  325,  577:  contra,  1  £itr£,  9;  and  see  78  Ky.,  66. 

But  a  written  contract  or  account  on  which  an  action  is  founded  must  be  noticed  by 
the  court  for  the  purpose  of  ascertaining  whether  or  not  the  statements  of  the  petition  are 
true ;  and  the  statements  of  the  writing  control  if  inconsistent  with  those  of  the  petition 
(14  B.  Af.,  213;  18  Id.,  61;  1  Afet.,  430;  3  Id.,  95;  2  Duv.,  161);  unless  the  writing  be 
impeached  by  the  petition.     14  B.  Af.,  213. 

♦*  Upon  a  written  contract  it  is  usual  to  follow  the  words  of  the  contract  where  they 
are  concise  and  intelligible;  and,  if  the  legal  effect  be  doubtful,  this  is  the  safer  course; 
the  plaintiff,  however,  is  not  bound  to  set  forth  even  the  material  parts  in  letters  and  words. 
It  will  be  sufficient  to  state  the  substance  and  legal  effect,  which  is  shorter  and  not  liable 
to  misrecitals  and  literal  mistakes ;  and,  as  the  courts  discountenance  any  unnecessary 
prolixity,  in  pleading,  it  is  advisable  to  adopt  the  latter  course  when  the  recitals,  &c, 
may  be  long.  Thus,  in  declaring  in  covenant  on  a  lease,  &c,  it  is  in  general  advisable 
not  to  set  out  the  premises  eo  nomine,  as  in  the  lease,  but  to  state  that  the  plaintiff  demised 
to  the  defendant  certain  premises  particularly  mentioned  and  described  in  said  indenture," 
&c.     I  Ch.  PI.,  302. 

In  Huffaker,  6V.,  v.  National  Bank,  <5rV.,  12  Bush,  287,  it  was  held  that  an  allegation 
that  the  note  sued  on  was  executed  by  the  defendant  on  May  2,  1874,  "  payable  ninety 
days  after  said  date,"  was  not  equivalent  to  an  allegation  that  the  defendant  promised  to 
pay  the  money  on  August  3,  1874,  or  at  any  other  time.     (Query.) 

Under  the  old  practice  it  was  held  that  a  declaration  in  an  action  on  a  bond  was  bad 
on  demurrer,  if  it  failed  to  state  the  date  of  the  bond,  or  the  day  of  its  delivery,  if  it  had 
no  date.  I  Bibb,  621 ;  7  Afon.,  575.  Whether  or  not  that  rule  prevails  now  has  not  been 
decided  so  far  as  I  know. 

IV.  Averments  of  notice  of  plaintiff'1  s  acceptance  of  defendants  offer. 

The  general  rules  upon  this  subject,  as  well  as  an  important  exception  thereto,  are, 
perhaps,  sufficiently  illustrated  by  the  cases  of  Wilson  v.  Hereford,  6  J.J.  Af.,  556;  Af  ox- 
ley's  adnCr  v.  Afoxley,  2  Met.,  309;  and  Steadman  v.  Guthrie,  4  Id.,  147. 

In  Wilson  v.  Hereford the  plaintiff  alleged  that  the  defendant,  being  indebted  to  him 
in  the  sum  of  $140,  upon  a  settlement  of  accounts,  promised,  in  consideration  thereof,  to 
pay  the  plaintiff,  on  request,  a  horse  worth  $60  and  $73  in  money ;  and  assigned,  for 
breach,  the  non-payment  of  the  money.  It  was  contended  that  the  declaration  was 
defective  because  it  did  not  aver  that  the  plaintiff  agreed  to  accept  the  horse,  &c,  in  satis- 
faction of  the  debt;  but  the  court  said  that  "such  acceptance  necessarily  follows  from 
the  affirmance  of  the  contract  by  suing  upon  it."  It  is  to  be  observed,  however,  that,  in 
that  case,  the  plaintiff  alleged  a  promise  and  not  merely  an  offer  to  pay  the  horse,  &c. 

In  Moxlefs  admW  v.  Moxley,  the  court  said:  "A  proposition  or  offer  imposes  no 
obligation  on  the  party  making  it,  unless  it  be  accepted  by  the  party  to  whom  it  is  made. 
But  this  is  not  all.  The  acceptance  must  be  within  a  reasonable  time.  And  the  ques- 
tion what  is  or  is  not  a  reasonable  time  must  be  determined  by  the  circumstances  of 
the  case." 

In  that  case  the  petition  alleged  that  on  the  day  — ,  1851,  the  defendant's  testator  pro- 
posed to  the  plaintiff,  that,  if  he  would  quit  his  trade  as  a  carpenter  and  go  and  live  on  the 
testator's  farm,  the  testator  would  do  better  for  him  than  he  was  doing  or  could  do  by  his 
trade;  and  that  the  plaintiff,  confiding  in  said  promises,  did,  on  the  —  day  of — ,  1851, 
quit  his  trade  and  go  to  the  farm  of  the  testator  and  live  with  him  and  aid  him  in  his 
business  from  the  —  day  of—,  1851,  until  his  death,  in  1855,  &c. :  and,  on  demurrer,  it  was 
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held  that  the  averments  were  insufficient  to  show  that  the  plaintiff  accepted  the  proposition 
within  a  reasonable  time. 

In  Steadman  v.  Guthrie,  the  court  said :  "It  is  a  general  rule  that,  if  a  person  offer  to 
pay  money  upon  the  performance  of  an  act  by  another,  the  performance  of  the  act  by 
the  latter,  without  any  notice  of  his  acceptance  of  the  offer  or  of  his  intention  to  act  upon 
it,  gives  him  a  right  to  demand  the  money.  This  rule  applies  to  the  offer  of  a  reward  for 
the  return  of  lost  property  and  to  many  other  cases."  But  it  was  held  that  the  defendant's 
offer  to  become  guarantor  for  the  payment  of  money  by  a  third  person  is  an  exception  to 
that  rule ;  and  that  in  such  a  case  the  plaintiff  must  show  by  averments  that  he  give 
reasonable  notice  of  his  acceptance  of  the  offer. 

V.  As  to  averring  notice  to  defendant  of  an  event,  6v. 

Questions  have  frequently  risen  as  to  the  necessity  of  averring  notice  to  the  defendant 
of  the  happening  of  an  event  or  the  performance  of  an  act  on  which  the  plaintiff's  right 
of  recovery  depends. 

As  to  this,  there  is  a  distinction  between  cases  in  which  the  act  or  event  was  contem- 
plated, and  cases  in  which  it  was  not  contemplated,  by  the  defendant.  As  a  general  rule, 
a  person  who  promises  to  do  anything  upon  the  happening  of  an  event,  or  upon  the 
performance  of  an  act  by  another  person,  is  bound  to  take  notice  of  the  act  or  event, 
although  it  may  be  considered  as  lying  more  properly  within  the  knowledge  of  the  promisee ; 
as  in  the  case  of  an  obligation  to  pay  money  to  a  woman  after  the  death  of  her  husband, 
or  to  an  infant  upon  his  arriving  at  age  (I  Ch.  PL,  120);  or  to  a  vendee  of  land  upon 
recovery  of  it  by  an  adverse  claimant  (4  Mon.,  in);  or  to  a  mechanic  upon  completion 
of  a  building  (6  Men.,  615) ;  or  to  indemnify  the  obligee  against  the  acts  of  a  third  person. 
(1  Ch.  PL,  320.)  And  on  the  same  principle  it  was  held  that  the  maker  of  a  promissory 
note  payable  to  the  payee  or  order  (which  was  placed  on  the  footing  of  a  bill  by  the  Statnte 
of  Anne)  was  bound  to  take  notice  of  an  assignment  of  the  note  to  a  third  person 
(Reynolds  v.  Dairies,  I  Bos,  «Sr*  PuL,  626) ;  and  that  the  assignor  of  a  note  (not  placed  on  the 
footing  of  a  bill)  must  take  notice  of  the  fact  that  the  assignee  has  used  due  diligence  in 
suing  the  maker.     4  J.  J.  M.,  307. 

That  rule  is,  however,  subject  to  the  exception  that,  if  the  act  be  peculiarly  within  the 
plaintiff's  knowledge,  he  must  aver  notice  of  performance;  as  in  the  case  of  an  agreement 
to  pay  for  property  purchased  from  the  plaintiff  upon  his  removal  of  incumbrances  (2 
Dana,  396) ;  or  to  deliver  property  to  an  agent  to  be  thereafter  appointed  by  the  plaintiff. 
5  Dana,  138. 

But,  subject  to  the  general  rule  above  stated,  "  when  the  matter  alleged  in  the  pleading 
is  to  be  considered  as  lying  more  properly  in  the  knowledge  of  the  plaintiff  than  of  the 
defendant,  the  declaration  ought  to  state  that  the  defendant  had  notice  thereof;  as  where 
the  defendant  promised  to  give  the  plaintiff  as  much  for  a  commodity  as  another  person 
had  given  or  should  give  him,  for  the  like ;  or  to  pay  the  plaintiff  what  damages  he  had 
sustained  by  a  battery;  or  to  pay  the  plaintiff  his  costs  of  suit;  and  in  a  declaration 
against  the  drawer  or  indorser  of  a  bill  of  exchange  it  is  material  to  aver  notice  of  non- 
payment by  the  acceptor,  or  some  excuse  for  the  neglect"  (I  Ch.  PL,  319,  320)  ;  and 
where  an  obligor  agreed  to  pay  money  on  condition  that  the  obligee  should  obtain 
relinquishment  of  his  wife's  dower,  and  the  wife  died  and  thus  rendered  null  the  condition, 
it  was  held  that  the  obligee  could  not  maintain  an  action  for  the  money  without  averring 
notice  of  his  wife's  death ;  the  defendant  not  being  bound  to  take  notice  of  that  event, 
because  "  the  contingency  of  the  wife's  death  before  that  of  her  husband  was  not  referred 
to  in  the  writing  obligatory,  but  was  wholly  collateral  and  extraneous."     1  B.  M.,  191. 

When,  however,  "the  matter. does  not  lie  more  properly  in  the  knowledge  of  the 
plaintiff  than  of  the  defendant,  notice  need  not  be  averred  "  (1  Ch.  PI.,  320);  as,  if  the 
plaintiff's  right  to  recover  depend  upon  the  making  of  an  award  by  arbitrators  chosen 
by  the  parties  (I  Ch.  PI.,  320)  ;  or  upon  the  ascertainment  of  facts  by  a  person  agreed  on 
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by  the  parties  (2  Mar.,  253) ;  or  upon  directions  given  by  commissioners  appointed  by  the 
legislature  (1  Afar.,  288);  or  upon  the  payment  of  money  to  the  defendant's  assignee  (2 
Bibb,  71) ;  or  to  a  sheriff  having  a  right  to  receive  it  (I ./../.  Af.,  395) ;  or  upon  the  doing 
of  work  by  the  plaintiff  on  the  defendant's  land  (2  Afar.,  358) ;  or,  says  Chitty,  "  on  the 
performance  of  an  act  by  a  stranger  ...  for  it  lies  in  the  defendant's  knowledge  as 
much  as  the  plaintiff's  "  (1  Ch.  PL,  320) ;  but  according  to  a  dictum  in  2  Afar.,  254-55,  the 
plaintiff  must  aver  notice  of  performance  of  an  act  "  by  an  unknown  stranger ; "  the  court, 
probably,  having  in  view  a  stranger  to  the  defendant  and  not  a  stranger  to  both  parties. 

When  an  averment  of  notice  is  necessary,  it  ought  to  show  that  notice  "was  given  in 
due  time  and  to  a  proper  person"  (1  Ch.  PL,  321);  or,  in  the  language  of  the  Court  of 
Appeals,  "  the  allegation  of  notice  should  be  special,  and  such  as  would  enable  the  court 
to  determine,  from  the  statements  of  the  petition,  whether  or  not  the  notice  was  given  as 
the  law  requires."     4  Afet.,  159. 

VI.  As  to  averring  a  request  or  demand  by  the  plaintiff. 

It  is  not  necessary,  in  general,  for  the  plaintiff  to  aver  a  request  to  pay,  in  order  to 
recover  money  or  currency  due  by  contract,  express  or  implied,  or  upon  an  award  (1  Ch. 
JPL,  322;  I  J.J.  Af.,  203) — although  payable  at  a  particular  place  (4  Lilt.,  225);  or  to 
recover  money  due  on  a  contract  to  support  the  plaintiff  (SB.  Af.,  424) ;  or  even  to 
recover  money  which  the  defendant  promised  to  pay  on  demand  (2  Bibb,  101;  3  Afon., 
224) ;  nor  is  it  necessary  for  the  plaintiff  to  aver  a  request  to  deliver,  in  order  to  recover 
damages  for  the  defendant's  failure  to  deliver  property  which  is  alleged  to  have  been  lost 
or  destroyed,  owing  to  the  defendant's  negligence  (2  Afar.,  567) ;  or  to  deliver  property 
at  a  time  agreed  on  (5  Dana,  139;  Hardin,  85 ;  I  Bibb,  328;  9  B.  Af.,  380),  or  at  a  time 
fixed  by  the  law  (1  J.J.  Af.,  203) ;  or  upon  an  event  agreed  on,  unless  it  be  solely  or 
peculiarly  within  the  knowledge  of  the  plaintiff  (3  Lilt.,  193-94;  5  Dana,  138;  I  B.  Af„ 
191) — although  the  property  be  deliverable  at  a  particular  place.  Hardin,  85;  1  Bibb, 
328 ;  9  B.  AT.,  380. 

But,  in  order  to  recover  interest  accruing  before  commencement  of  an  action  on  money 
payable  on  demand,  the  plaintiff  must  aver  a  request  to  pay  at  a  time  stated  in  the  petition 
(2  Bibb,  469;  4  Id.,  246;  I  Afon.,  209;  3  B.  Af.,  529 1 ;  and,  in  order  to  recover  interest 
accruing  before  commencement  of  the  action  on  money  payable  at  a  particular  place 
(unless  the  place  be  the  plaintiff's  residence,  4  Afon.,  475),  the  plaintiff  must  aver  a  request 
to  pay  at  that  place  and  at  a  time  stated ;  and  the  defendant,  by  pleading  and  proving 
that  he  was  ready  to  pay  at  the  time  and  place  agreed  on  and  has  always  been  ready  at  that 
place,  and  by  promptly  tendering  and  paying  the  money  into  court,  can  throw  the  costs  of 
the  action  on  the  plaintiff.     Bank  of  Ky.  v.  Hickey,  4  Littell,  225. 

The  plaintiff,  however,  must  aver  a  request  or  demand  for  performance  in  order  to 
maintain  an  action  on  defendant's  promise  to  do  the  following  acts  on  request  or  demand; 
namely,  to  do  work  for  the  plaintiff  (I  /  /.  Af.,  453-54;  2  Id.,  80) ;  'to  marry  the  plain- 
tiff (I  Litt.,  233) ;  to  abide  by  and  perform  an  award  (I  Saunders,  32) ;  to  convey  land  to 
the  plaintiff  (7  Afon.,  303) ;  to  give  bond  with  security  to  the  plaintiff  (2  Bibb,  547,  550) ; 
to  pay  a  debt  to  the  plaintiff  as  surety  for  a  third  person  (1  Ch.  PL,  323;  Oivens  v.  Bal- 
lard County  Court,  8  Bush,  61  i ;  Batchelor  v.  Planter's  Nat.  Bank,  78  Ky.,  435) ;  or  to  pay 
or  deliver  to  the  plaintiff  bank-notes  or  any  other  property  except  money.  Hardin,  79,.  80 ; 
5  Litt.,  235 ;  3 /.  /.  Af.,  6  ;  3  Bibb,  85. 

And  the  plaintiff  must  nver  a  request,  in  order  to  maintain  an  action  for  the  defendant's 
failure  to  procure  a  conveyance  of  land  to  the  plaintiff,  without  fixing  a  time  for  doing  so 
(I  Bibb.  254) ;  or  to  do  work  for  the  plaintiff,  or  to  deliver  property  to  the  plaintiff,  if 
either  the  time  or  place  for  performance  be  not  agreed  on  (3  Bibb,  267;  3  Afon.,  236;  4 
Afet.,  382) ;  or  an  action  against  an  attorney  or  other  agent  for  money  collected  for  the 
plaintiff  (I  Bush,  265);  and  in  I  Duv.,  2\>  it  was  held  that,  under  the  Revised  Statutes 
(the  provisions  of  which  are  substantially  the  same  as  those  of  the  General  Statutes  as  to 
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these  matters)  the  plaintiff  most  aver  a  request  and  refusal  to  pay  in  order  to  maintain  an 
action  against  a  sheriff  or  constable  fur  money  collected  for  the  plaintiff. 

The  plaintiff,  however,  may  aver  an  excuse  for  failing  to  make  request,  such  as  the 
defendant's  absence  from  the  State  (4  Met.,  259) ;  or  the  fact  that  the  defendant  never 
owned  the  property  which  he  agreed  to  convey  to  the  plaintiff.  4  Bibb,  300) ;  and  see 
ante,  page  69. 

As  to  demand  by  creditors  upon  the  personal  representatives  of  a  decedent,  see  G.  S., 
ch.  39,  art.  2,  and  Civil  Code,  \  437. 

As  to  the  time  and  place  for  making  request  or  demand,  when  not  agreed  on,  see  ante, 
pages  69,  70. 

"  When  an  actual  request  is  necessary  to  the  support  of  the  action,  a  special  request 
must  be  stated,  and  it  must  be  shown  by  and  to  whom  the  same  was  made,  and  [if  essen- 
tial] the  time  and  place  of  making  it,  in  order  that  the  court  may  judge  whether  the 
request  was  sufficient. "  I  Ch.  PL,  324;  1  Bibb,  254-55,  323;  2  Id.,  550;  3/./.  M.,  8; 
Owens  v.  Ballard  County  Court,  8  Bush,  611 ;  Batchelor  v.  Planters'  Nat.  Bank,  78  A>., 
435.  But,  according  to  decisions  in  2  Bush,  101,  and  7  Id.,  57,  the  general  averment 
"although  often  requested,"  or  «« although  demanded,"  is  sufficient  to  support  a  judg- 
ment by  default  against  a  sheriff  or  constable  for  money  collected.     (Query*) 

When  an  actual  request  is  unnecessary,  the  averment  "although  often  requested  "is 
not  only  unnecessary,  but  is  immaterial,  and  need  not  be  proved  if  made ;  and  the  aver- 
ment of  a  request  to  pay  before  the  money  became  due  will  not  prevent  the  plaintiff's 
recovery.     I  Ch.  PL,  324. 

VII.  As  to  averments  of  tender  or  readiness  to  perform,  see  ante,  page  69. 

VIII.  As  to  describing  property,  lal>or,  &c,  to  which  the  action  relates. 

In  an  action  on  the  warranty  of  the  soundness  of  a  slave  or  a  horse,  it  was  held  to  be 
sufficient  to  describe  the  property  as  "a  certain  negro  boy"  or  "a  certain  horse."  Litt. 
S.  C,  216;  8  B.  M.t  377. 

And,  in  action  of  assumpsit  for  the  value  of  goods,  &c,  sold  and  delivered  to  the 
defendant,  or  of  work,  &c,  done  for  the  defendant,  it  was  not  necessary  for  the  declaration 
to  describe  the  nature  of  the  goods,  work,  &c.  2  Ch.  PL,  37,  38;  Clark  v.  Mumford, 
3  Campbell,  37.  Clark  v.  Mumford  was  an  action  by  a  farrier  "for  work,  labor,  and 
materials,"  and  was  brought  on  a  farrier's  bill  for  attendance  on  horses  of  the  defendant 
and  medicines  administered  to  them;  and  it  was  contended  that  the  plaintiff  could  not 
recover  on  such  a  count,  which  conveyed  no  information  of  the  nature  of  his  demand; 
and  that,  at  any  rate,  the  medicines  must  be  considered  as  goods  sold  to  the  defendant,  and 
ought  to  have  been  declared  for  accordingly.  But  the  court  said :  •*  Any  species  of  work 
and  labor  may  be  given  in  evidence  under  such  general  count ;  and  the  medicines  here 
may  be  considered  materials  employed  by  the  plaintiff  in  and  about  the-  business  of  the 
defendant."  But,  whenever  the  form  of  the  declaration  was  so  general  as  not  to  apprize 
the  defendant  of  the  nature,  character,  and  extent  of  the  claim  set  up  against  him,  he 
could,  by  motion,  require  a  bill  of  particulars.     4  Dana,  219. 

The  Code  does  not  seem  to  have  made  any  change  as  to  these  matters  except  by 
requiring  a  plaintiff,  whose  action  is  founded  on  an  account,  to  file  a  copy  thereof  wi:h 
his*  petition.     See  \  120  and  notes  thereto. 

IX.  As  to  assigning  a  breach  of  contract. 

Under  the  old  practice,  it  was  necessary,  in  all  cases,  to  aver  a  breach  of  the  contract 
sued  on ;  as,  by  averring  failure  to  pay  money  or  to  deliver  property  as  agreed  on.  1  Ch. 
PL,  324.  In  New  York-cases,  cited  in  Myers1  Code,  p.  333,  it  was  held  that,  in  an  action 
showing  indebtedness  to  the  plaintiff,  he  need  not  allege  that  the  defendant  has  not  paid, 
that  being  matter  of  defence.  But  in  Moxley's  adm'rv.  Moxley,  2  Met.,  312,  it  was  said 
that  the  old  rules  of  practice  on  this  subject  have  not  been  "  either  abrogated  or  essentially 
modified  by  any  provisions  of  the  Civil  Code." 
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Though,  probably,  it  is  generally  sufficient,  it  is  never  necessary,  and  it  is  frequently 
insufficient,  to  aver  a  breach  in  the  words  of  the  contract.  General  rules  upon  this  subject 
were  stated  in  the  cases  of  Hord  v.  Trimble %  3  Afar.,  532 ;  Fowler  v.  Childs,  4  J,  J.  M.,  504  ; 
and  Moxley  v.  Moxley,  2  Met.,  309.  In  Hord  v. Trimble  the  court  said:  "To  make  the 
breach  in  covenant  good,  it  is  not  necessary  that  it  shouid  be  assigned  in  the  words  of  the 
covenant.  But  the  expressions  must  be  of  like  import ;  or,  rather,  such  words  must  be 
used  as  show  that  they  can  not  be  true  unless  the  covenant  is  broken."  In  Fowler  v.  Childs 
the  court  said :  "  It  is  true  that  the  breach  is  assigned  in  the  words  of  the  covenant.  But 
this  is  not  always  sufficient.  It  is  necessary,  in  an  action  of  covenant,  to  aver  a  breach 
according  to  the  legal  effect  of  the  language  of  the  deed."  And  in  Moxley  v.  Moxley  the 
court  said:  "The  assignment  of  a  breach  must,  in  all  cases,  be  governed  by  the  nature  of 
the  stipulation.  The  breach  should  be  assigned  in  the  words  of  the  contract,  either  nega- 
tively or  affirmatively,  or  in  words  which  are  co-extensive  with  the  import  and  effect  of  it. 
If  the  breach  vary  from  the  sense  and  substance  of  the  contract,  and  be  either  more  limited 
or  larger  than  the  covenant,  it  will  be  insufficient." 

If  the  contract  be  specific  to  do  or  forbear  some  particular  act,  it  is,  in  general,  suf- 
ficient to  assign  a  breach  in  the  words  of  the  contract :  as,  a  contract  to  show  a  sufficient 
record  (1  Ch.  PL,  325; ;  or  to  pay  money  on  sight  (2  Bush,  170) ;  or  to  keep  within 
prison-bounds  (I  Mar.,  64);  or  to  convey  land  to  the  plaintiff  (Goff  v.  Hawks,  5  J.  J. 
M.,  341),  in  which  it  was  held  that  under  such  assignment  of  breach  the  plaintiff  could 
prove  a  fraudulent  breach  of  the  contract. 

But  "if  the  matter  to  be  performed  by  the  defendant  depend  on  some  other  event,  it 
seems  proper,  not  merely  to  assign  the  breach  in  the  terms  of  the  contract,  but  first  to 
aver  that  such  event  took  place :  as,  in  debt  on  a  bond  conditioned  that  a  collector  of 
poor  rates  should  render  an  account  of  moneys  received,  it  should  be  averred  that  he  did 
receive  moneys,  and  then  that  he  did  not  render  an  account  of  such  moneys."  I  Ch.  PL, 
326.  And  in  an  action  on  an  injunction-bond  for  payment  of  the  judgment  enjoined,  if 
the  injunction  should  be  dissolved,  an  allegation  that  the  injunction  had  been  dissolved 
was  held  to  be  insufficient:  the  plaintiff  should  also  have  averred  that  the  judgment 
remained  unpaid.     9  Bush,  745;  and  see  I  Bibb,  465,  and  2  Met.,  492. 

And  if,  as  frequently  happens,  the  legal  effect  X>(  a  contract  differ  from  the  apparent 
import  of  its  words,  the  assignment  of  a  breach  in  the  words  of  the  contract  will  be 
insufficient.  Thus,  where  the  plaintiff  alleged  that  the  defendant  had  sold  land  to  him, 
with  a  covenant  to  refund  "  the  consideration  for  so  much  of  the  land  as  may  be  taken  by 
better  claims ; "  and  that  part  of  the  land  had  been  taken  by  claims  >  etter  than  that  of 
the  defendant ;  the  declaration  was  held  to  be  insufficient  because  it  failed  to  aver  that  the 
land  had  been  taken  by  legal  eviction.  Fowler  v.  Childs,  4  J.  J.  M.,  504.  And  where 
the  plaintiff  alleged  that  the  defendant  assigned  to  him  a  judgment  against  A,  with  an 
agreement  to  refund  the  money  paid  for  the  assignment  if  the  plaintiff  should  fail  to  make 
the  money  out  of  A  within  three  years ;  and  that  the  plaintiff  had  failed  to  make  the 
money  out  of  A  within  three  years;  the  declaration  was  held  insufficient  because  it  failed 
to  show  the  use  of  reasonable  diligence  against  A.     5  B.  M.,  120. 

On  the  other  hand,  the  assignment  of  a  breach  in  other  words  than  those  of  the  con- 
tract is  attended  with  some  danger.  Thus,  where  plaintiff  alleged  that  the  defendant's 
testator  agreed  that,  if  the  plaintiff  would  quit  his  trade  and  live  with  the  testator,  he 
would  "do  as  well  or  better"  for  the  plaintiff  than  he  was  doing  or  could  do  by  his 
trade;  that  the  plaintiff  did  quit  his  trade,  &c. ;  and  that  his  trade  was  worth  $1,200  per 
annum;  and  assigned  for  breach  the  non-payment  of  $1,200  per  anr.um  or  any  part 
thereof;  the  court  said:  "The  breach,  as  assigned,  varies  from  the  sense  and  substance 
of  the  contract.  It  is  more  limited  than  the  contract  in  its  substance  and  effect.  The 
words  of  the  breach  may  be  true,  and  yet  the  word  of  the  testator  may  stand  unbroken. 
He  may  have  failed  to  pay  the  plaintiff  the  sum  of  money  mentioned  or  any  part  thereof; 
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and  yet,  through  an  almost  inconceivable  number  of  other  channels,  he  may  have  bestowed 
benefits  on  the  plaintiff  almost  inconceivable  in  number  and  value,  and  may  thus  hive 
redeemed  his  promise  to  do  better  for  the  plaintiff  than  he  was  doing  or  could  do  by  his 
trade."     2  Met.,  313. 

And  there  is  another  difficulty  about  assigning  a  breach,  whether  in  the  words  of  the 
contract  or  not ;  namely,  that,  as  a  general  rule,  the  plaintiff  must  state  facts  showing  a 
breach,  the  statement  of  a  legal  conclusion  being  insufficient  for  that  purpose.  "The 
breach,  in  general,  should  be  certain  and  express,  and  a  general  statement  that  the 
defendant  has  not  performed  his  agreement  or  promise  is  bad  on  demurrer.  1  Ck.  Pt^ 
329.  Thus,  though  a  sheriff's  official  bond  makes  him  and  his  sureties  liable  for  his  false 
return  upon  an  execution,  an  averment  that  the  sheriff  falsely  returned  "not  time  to  sell," 
without  suggesting  any  particular  in  which  the  return  was  false,  was  held  to  be  insufficient 
6  Dana,  443.  And,  in  an  action  upon  a  covenant  to  furnish  a  slave  with  winter  and  sum- 
mer clothing,  an  averment  that  the  defendant  "failed  to  clothe  said  slave  properly"  was 
held  to  be  insufficient  even  to  support  a  judgment  by  default.     4  Met.t  482. 

But,  under  the  old  practice,  it  was  "  a  rule  in  pleading  that,  in  general,  where  a  sub- 
ject comprehends  a  multiplicity  of  matter,  then,  in  order  to  avoid  prolixity,  the  law 
allows  general  pleading."  I  Ch.  PL,  239.  Thus,  in  an  action  on  a  guardian's  bond, 
allegations  that  the  guardian  has  violated  his  duty,  by  failing  to  collect  divers  sums  of 
money  due  to  the  ward  and  by  spending  and  wasting  his  estate,  were  held  to  be  sufficient, 
without  stating  who  owed  the  money  or  how  the  estate  was  wasted.  4  Bibb,  523-24. 
And  in  an  action  by  the  lessor  of  a  mill,  upon  the  lessee's  covenant  to  make  "any  suitable 
repairs  to  make  the  mill  beneficial"  to  the  lessor;  an  averment  that  the  defendant  had 
failed  to  make  suitable  repairs  to  make  the  mill  beneficial  to  the  plaintiff,  was  held  to  be 
sufficient,  without  stating  what  repairs  were  suitable.  $/•/-  ^»  294«  And,  in  an  action 
upon  a  covenant  to  furnish  the  plaintiff  victuals  and  other  necessaries,  or  upon  a  cove- 
nant to  keep  the  premises  in  repair,  averment  of  a  breach  in  the  words  of  the  contract  was 
sufficient,  without  enumerating  the  necessaries  or  the  dilapidation.  1  Ch.  PL,  326.  But 
does  that  exceptional  rule  prevail  under  the  Code,  which  requires  a  statement  of  facts  con- 
stituting the  plaintiff's  cause  of  action,  without  making  any  exception  as  to  prolixity? 
Judge  Newman  expresses  the  opinion  that  it  does  ( Pleadings  and  Practice,  543 ) :  but  the 
only  case  which  he  cites  in  support  of  that  opinion  is  Whitehead  v.  Root,  2  Met.,  588,  in 
which  the  answer  averred  that  "  the  writing  sued  on  was  obtained  from  the  defendants  by 
the  fraud,  covin,  and  misrepresentation  of  the  plaintiffs ;  "  and  the  court  said :  "  This  is  not, 
as  seems  to  be  supposed,  the  statement  of  a  mere  conclusion  of  law.  It  is  the  averment  of 
a  substantive  and  traversable  fact.  This  was  repeatedly  held  to  be  a  good  plea  in  cases 
decided  before  the  adoption  of  the  Civil  Code ;  and  there  is  nothing  in  the  section  referred 
to  (#  1 '5  —  $**  §95  °f  present  Code)  which  can  be  construed  as  operating  to  change 
the  law  in  this  particular."  But  the  rule  allowing  a  general  averment  of  fraud  or  covin 
was  founded  in  part,  at  any  rate,  upon  the  ground  that  (as  was  said  in  Meriel  Tresham's 
case,  9  Coke's  Rep.,  1 10)  "Covin  is  so  secret,  whereof  by  intendment  another  man  can  not 
have  knowledge ;"  and  in  that  case  the  rule  was  apparently  rested  solely  upon  that  ground. 
It  seems  doubtful  whether  Whitehead  v.  Root  can  be  regarded  as  authority  concerning  pro- 
lixity, in  general;  and  I  do  not  believe  that  there  has  been  any  decision  of  the  question 
by  the  Court  of  Appeals. 

The  exceptional  rule  above  stated  never  applied  in  the  case  of  an  action  to  surcharge 
a  settled  account,  whether  settled  by  the  parties  (4  Dana,  112;  81  Ky.,  143),  or  by  the 
county  court  (3  Bibb,  352:  11  Bush,  129-30) ;  or  an  action  to  set  aside  an  award  on  the 
ground  of  fraud  or  mistake.     2  J.J.  M.,  346;  81  Ky.,  147. 

"  If  the  contract  were  in  the  disjunctive,  the  breach  ought  to  be  assigned  that  the 
defendant  did  not  do  the  one  act  or  the  other ;  as,  on  a  promise  to  deliver  a  horse  oY  pay 
a  sum  of  money;"  and  if  a  covenant  be  "that  the  defendant   and  his  executors  and 
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assigns  should  repair,"  a  breach  for  not  repairing  should  not  be  in  the  conjunctive.  But, 
in  assigning  the  breach  of  a  contract  to  pay  or  cause  to  be  paid  a  sum  of  money,  it  is 
sufficient  to  say  that  the  defendant  did  not  pay,  omitting  the  disjunctive  words,  for  he  who 
causes  to  be  paid  pays ;  and  a  breach,  that  the  defendant  did  not  pay  several  persons,  is 
sufficient,  without  adding  the  words  "or  either  of  them."  I  Ch.  PI.,  326.  And  although, 
in  an  action  for  money  alleged  to  be  due,  it  is  generally  necessary  to  aver  that  the  money 
is  unpaid,  it  was  held  that,  in  an  action  on  a  judgment  and  a  return  of  "no  property 
found,"  such  averment  was  unnecessary;  because  the  judgment  and  return  furnished 
prima  facie  evidence  that  the  judgment  was  unpaid.  Lewis  v.  Quinker,  2  Met.,  284.  But 
the  correctness  of  that  decision  seems  questionable. 
Hi.  As  to  damages  and  interest. 
(I)   As  to  the  measure  of  damages. 

For  every  breach  of  contract,  whether  expressed  or  implied,  the  plaintiff  is  entitled  to 
at  least  nominal  damages.     1  Ch.  PI.,  332;  12  Bush,  137;  9  Id.,  259. 

"Inactions  for  breach  of  contract  where  no  evil  motives  are  attributed  to  the  party 
and  no  features  of  aggravation  are  manifested,  the  measure  of  damages  is  a  question  of 
law,  and  the  law  fixes  and  graduates  the  compensation  to  the  actual  loss  sustained."  12 
Bush,  138. 

And  the  law  sometimes  fixes  the  measure  of  damages  in  actions  on  contracts,  even 
when  the  defendant  has  acted  fraudulently :  thus,  if  a  person,  without  fraud,  covenant  to 
convey  land  to  which  he  has  no  title,  the  measure  of  recovery  against  him  (so  far  as  value 
is  concerned)  is  the  value  of  the  land  at  the  time  of  the  contract  (2  Bibb,  590;  3  Mar., 
355  >  &  /'/*  M.,  320;  7  Id.,  367) ;  and  a  failure  to  convey  is  not  evidence  of  a  fraudulent 
inability,  '*  for  an  inability  to  convey  may,  and  frequently  does,  happen  without  fraud, 
and  fraud  is  odious  in  the  law,  and  ought  never  to  be  presumed  "  (Rutledge  v.  Lawrence, 
I  Mar.,  396) ;  but  the  measure  of  damages  is  the  value  of  the  land  at  the  time  of  recovery, 
in  an  action  against  a  person  who  covenants  to  convey  it,  knowing  that  he  has  no  title,  or 
who,  having  title,  afterward  conveys  it  to  another.  Hardin,  41  ;  2  Bibb,  47,  435,  545 ;  2 
/./.  M.,  586. 

Upon  contracts  for  the  delivery  of  personal  property  at  a  future  time,  the  measure  of 
damages  for  a  breach  is,  as  to  value,  not  the  consideration  nor  speculative  profits,  but  the 
difference  between  the  contract-price  and  the  value  of  the  property  at  the  time  and  place 
when  it  should  have  been  delivered  according  to  the  contract  (Litt.  S.  C,  3665  5  Dana, 
536;  6  Id.,  1,  255;  9  B.  M.,  70;  1  Bush,  627;  12  Id.,  138,  318) ;  and  such  special  damages 
as  may  have  accrued  from  the  plaintiff's  efforts  to  obtain  performance  of  the  contract. 
Caldwell  v.  Reed,  Litt.  S.  C,  366;  12  Bush,  137.  But  according  to  Boothe  v.  Boothe,  1 
Mar.,  355,  a  sale  of  the  property  by  a  vendor  to  a  third  person  is  a  breach  of  his  cove- 
nant to  deliver  it  to  the  plaintiff  at  a  subsequent  time,  and  its  value  at  the  time  of  the 
sale  forms  the  criterion  for  measuring  the  damages. 

Upon  the  breach  of  a  covenant  to  convey  land  or  deliver  personal  property,  the  allow- 
ance of  interest  is  discretionary  with  the  jury  (I  Litt.,  358;  4  Bibb,  541 ;  6  J.  J.  M.,  320; 
6  Dana,  1) ;  if,  however,  the  covenantee  has  had  possession  of  the  land,  his  use  thereof 
constitutes  an  equitable  set-off  against  his  demand  for  interest.  2  Dana,  468;  7  Id., 
372. 

In  an  action  on  a  covenant  warranting  the  title  to  either  real  or  personal  property 
which  has  been  recovered  from  the  plaintiff  by  an  adverse  claimant,  whether  the  action 
be  at  law  or  in  equity,  the  plaintiff  is  entitled  to  recover  what  was  the  value  of  the  prop- 
erty at  the  time  of  the  warranty  (Cox's  heirs  v.  Strode1 s  heirs,  2  Bibb,  273  ;  Ellis  v.  Gosney's 
heirs,  7 /.  f.  M.,  no,  decisions  which  have  been  approved  in  numerous  cases  and  contro- 
verted in  none) ;  the  value  to  be  ascertained  from  the  consideration  stated  in  the  warranty- 
deed,  if  expressed  therein  (2  Bibb,  280;  3  Mon.,  348;  7  /.  /.  M.,  367);  and  if  not  so 
expressed,  other  means  may  be   used  to  ascertain   the   value  (2  Bibb,  280) ;  and  also  to 
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recover  his  costs  and  expenses  in  resisting  eviction,  including  a  reasonable  attorney's  fee 
(2  Bibb,  280 ;  2  Bush,  303),  if  he  has  paid  or  agreed  to  pay  such  fee.  Doe  v.  Perkins,  8  B. 
M.%  200;  Schultt  v.  Morrison,  3  Met,,  98.  And  in  the  leading  case  of  Booker's  adm'rw 
Beirs  exr*s,  3  Bibb,  173,  which  was  followed  in  Bonta  v.  MilUr,  1  Lift.,  250,  and  Duncan 
v.  Tanner,  2  J.J.  M.,  399,  and  probably  in  other  cases  which  have  escaped  my  notice, 
it  was  held  that  in  an  action  at  law  upon  a  breach  of  warranty  of  title,  the  plaintiff  is 
•entitled  to  recover  interest  on  the  value  of  the  property  from  the  time  of  the  warranty. 
In  CogwelVs  heirs  v  .Lyon,  &c,  3  J.  J.  M.,  41,  the  court  questioned  the  correctness  of 
that  doctrine,  "  because  this  court  has  decided  that,  at  law,  a  jury  is  not  bound  to  give 
interest.  See  Handley  v.  Chambers,  I  Littel/'s  Reports,  357,  and  Guthrie  v.  Wieklijfe,  4 
Bibb,  541.  The  discretion  of  the  jury  will,  therefore,  be  governed  by  the  facts."  Those 
cases,  however,  have  no  bearing  on  the  question,  as  they  relate,  not  to  warranties  of 
title,  but  to  covenants  to  convey  property.  And,  on  the  other  hand,  in  Cox's  heirs  v. 
Strode,  2  Bibb,  273,  MarshalPs  heirs  v.  McConneWs  heirs,  1  Litt.,  419,  and  Campbell  v. 
Johnson,  &c,  4  Dana,  177,  the  above  mentioned  legal  rule  was  held  to  apply  to  ac- 
tions in  equity  by  evicted  warrantees.  But  in  CogwelPs  heirs  v.  Lyon,  <5rV.,  3  J.  J.  M.,  41, 
the  court  said : 

"  When  a  party  appeals  to  the  chancellor  for  justice  he  should  not  be  allowed  to  exact 
more  than  justice.  If  he  shall  have  been  twenty  years  in  the  enjoyment  of  the  use  of 
the  land,  the  profits  being  considered  equivalent  to  the  interest  on  the  consideration,  he 
should  not  retain  the  value  of  the  use  of  the  land,  and  also  recover  the  interest  on  the 
price  which  he  gave  for  it.  This  would  not  be  equal  and  reciprocal  justice.  As  a  gen- 
eral proposition,  it  is  plainly  just  and  reasonable  that  the  vendee,  after  losing  the  benefit 
•of  his  purchase,  should  be  restored  to  the  price  which  he  gave  and  its  annual  interest. 
But  if  he  shall  have  already  received  the  interest  or  its  equivalent,  in  the  enjoyment  of 
the  profits  of  the  land,  he  has  no  right,  in  conscience,  to  compel  the  vendor  to  pay  it 
again.  And  surely,  if  he  must  have  the  interest,  the  vendor  should  have  the  rents.  But, 
in  equity,  the  interest  on  the  price  and  the  use  of  the  land  are  considered  equivalent,  and, 
therefore,  there  need  not  be  any  account  of  the  profits,  as  they  should  be  set  off  against 
the  interest  But,  as  the  vendee  in  possession  is  responsible  to  his  evictor  for  five  years' 
profit,  in  this  State,  he  should,  for  that  period,  recover  interest  from  the  vendor,  to  con- 
tinue running  until  the  final  decree  shall  be  rendered."  That  decision  was  followed  in 
the  equity  cases  of  Kyle's  adrir  v.  Fauntlero/s  heirs,  9  B.  M.,  620,  and  Robertson  v.  Lemon, 
2  Bush,  301 ;  and  in  Thompson  v.  Jones,  if  B.  M.,  365,  that  equitable  rule  was  held  to  be 
applicable  in  an  action  at  law. 

As  to  the  measure  of  damages  upon  non-performance  or  part-performance  of  a  con- 
dition precedent,  see  note  3,  pages  62  to  68. 

(2)  As  to  interest. 

In  addition  to  what  was  said  on  this  subject  in  the  last  foregoing  note,  it  seems  suf- 
ficient, for  the  purposes  of  these  notes,  to  suggest  that,  in  the  absence  ofxan  express  or 
implied  agreement  to  the  contrary — as  in  the  case  of  a  depository  of  money  who  does  not 
use  it  (5  Mon.,  525) ;  the  plaintiff,  as  a  general  rule,  is  entitled  to  interest  as  a  matter  of 
Jaw,  not  only  in  actions  on  express  contracts  to  pay  money,  but  in  actions  on  implied  con- 
tracts to  pay  a  liquidated  account  for  merchandise  (Richardson  v.  Parrotfs  heirs,  7  B.  M., 
386),  or  to  pay  cash-advances,  though  the  account  be  unliquidated  (Field  v.  Burnout,  3 
Bush,  518) ;  but  in  an  action  upon  an  unliquidated  account  for  the  value  of  goods  sold  or 
rservices  rendered,  the  plaintiff's  right  to  interest  does  not  necessarily  result  from  his 
recovery  of  a  verdict  for  value  of  the  goods,  &c. ;  and  it  was  formerly  held  that  there 
could  be  no  recovery  of  interest  in  such  cases,  and  an  instruction  to  the  jury,  "  that  the 
•subject  of  interest  was  a  matter  of  sound  discretion  with  them,"  was  held  to  be  erroneous 
(1  Bibb,  325) :  the  true  rule,  however,  seems  to  be  that  the  jury  ought  to  give  interest  if 
the  delay  of  payment  has  resulted  from  the  defendant's  failure  in  duty ;  but  not  if  it  has 
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resulted  from  " the  negligence  or  omission  "  of  the  plaintiff.     Marfordy.  Ambrose,  3  J.  J. 
M.y  692;  Adams  Express  Co.  v.  Milton,  1 1  Bush,  50. 

(3)  As  to  damages  and  interest  accruing  pendente  lite. 

In  Trigg  v.  Northcutt,  Litt.  S.  C,  414,  which  was  an  action  on  the  defendant's  cove- 
nant to  place  an  apprentice  with  the  plaintiff  and  continue  him  with  the  plaintiff  for  three 
years;  it  was  held  that,  though  the  plaintiff  could,  within  three  years,  maintain  an  action 
against  the  defendant  and  recover  damages  for  taking  away  the  apprentice,  and  for  the 
detention  of  him  before  the  commencement  of  the  action,  no  damages  could  be  recovered 
for  detention  pendente  lite,  such  detention  constituting  a  separate  cause  of  action ;  and 
the  court  said :  "  There  is  one  class  of  cases  in  which  it  is  clearly  settled  that  damages 
accruing  subsequently  to  the  commencement  of  the  suit  may  be  recovered ;  and  there  is 
another  class  of  cases  in  which  it  is  equally  well  settled  that  such  subsequent  damages  can 
not  be  recovered.  The  true  distinction  between  these  two  classes  of  cases  seems  to  be 
that,  where  the  damages  are  the  mere  incident  or  accessory  of  the  principal  thing  demanded, 
and  no  action  can  be  maintained  for  them,  they  may  be  recovered ;  as  in  action  of  assumpsit 
for  principal  and  interest  upon  a  contract  obliging  the  defendant  to  pay  such  principal 
money  with  interest,  the  interest  which  accrues,  as  well  after  as  before  suit,  may  be 
recovered.  .  .  .  But  where  the  damages  accruing  subsequent  to  the  commencement 
of  an  action  are  not  an  incident  or  accessory  to  what  is  demanded  in  such  action,  but 
have  been  produced  by  a  new  injury,  for  which  another  action  will  lie,  they  can  not  be 
recovered  in  an  action  brought  before  they  accrued;  as  in  an  action  for  a  nuisance 
which  has  been  continued  after  the  commencement  of  the  action,  the  damages  occasioned 
by  such  continuance  of  the  nuisance  can  not  be  recovered.  So,  in  an  action  for  false 
imprisonment,  damages  can  not  be  recovered  for  the  continuance  of  the  imprisonment  after 
the  action  was  brought." 

But,  in  action  for  the  recovery  of  specific  personal  property,  the  plaintiff  is  entitled  to 
recover  damages  for  the  detention  of  the  property  up  to  the  time  of  trial  (4  Dana,  62 ;  8 
B.  M.,  48) ;  and  though,  under  the  Code,  one  action  or  separate  actions  may  be  maintained 
for  the  recovery  of  land  and  for  the  use  and  occupation  of  it,  in  an  action  for  both  the 
plaintiff  is  entitled  to  recover  for  use  and  occupation  up  to  the  time  of  trial  {Walker  v. 
Mitchell,  18  B.  M.,  541 ;  6  Bush,  125) ;  and,  in  an  action  on  a  covenant  to  keep  a  railroad- 
switch  in  repair  and  to  furnish  cars  and  transport  the  plaintiff's  stock,  &c,  to  market,  the 
court  held  that,  for  a  breach,  the  plaintiff  could  recover  damages  that  had  accrued  at  the 
time  of  trial,  but  that  he  could  not  recover  on  account  of  damages  which  might  accrue 
thereafter,  although  the  defendant  had  removed  the  switch.     9  Bush,  284. 

(4)  Averments  concerning  damages  and  interest. 

'*  Such  damages  as  may  be  presumed  necessarily  to  result  from  the  breach  of  a  contract 
need  not  be  stated  in  the  declaration,  but  in  other  cases  it  is  necessary  to  state  the  damages 
arising  from  the  breach  of  contract,  specially  and  circumstantially,  in  order  to  apprise  the 
defendant  of  the  facts  intended  to  be  proved,  or  the  plaintiff  will  not  be  permitted  to  give 
evidence  of  such  damage  on  the  trial."  I  Ch.  PL,  332;  12  Bush,  137-38.  Thus,  in  an 
action  for  breach  of  warranty  of  title  to  land,  the  plaintiff,  in  order  to  recover  an  attorney's 
fee  or  other  expenses  incurred  in  defending  the  title,  should  set  them  forth  specially  in  his 
petition.  *'  But  no  inconvenience  will  arise  from  the  statement  being  larger  than  the 
proof:  thus,  in  a  declaration  on  a  policy  of  insurance  stating  a  total  loss,  a  partial  loss 
may  be  recovered."     1  Ch.  PL,  333. 

And  the  same  rules  apply  as  to  interest.  ThusKif  the  contract  sued  on  does  not  bear 
interest  as  a  matter  of  law,  but  the  plaintiff's  right  to  interest  depends  on  extraneous  cir- 
cumstances— as  in  an  action  on  an  unliquidated  account  for  goods  sold  or  services  rendered 
(3  J.J.  M.,  692;  11  Bush,  50) — the  circumstances  should  be  stated  in  the  petition.  Belts 
adrnW  v.  Logan,  7  J.J.  M.,  593. 
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(B)  Petitions  in  actions  on  implied  contracts. 

I.  IVhat  are  implied  contracts, 

"  There  can  be  no  implied  or  presumed  agreement  when  there  is  an  express  one" 
(Utt.  S.  C,  201) ;  nor  will  the  law  imply  a  promise  to  pay  money  to  the  plaintiff,  if  the 
circumstances  indicate  that  he  did  not  expect  compensation  (2  Dana,  167 ;  5  Mon.,  513  ; 
2  Duv.,  312);  nor  where  the  conduct,  situation,  and  relations  of  the  parties  do  not  show 
that  it  would  be  just.     3  B.  M.,  647. 

But,  unless  the  presumption  be  repelled  as  above  indicated,  the  law  will  imply  a 
promise  to  pay  the  plaintiff  for  labor  or  goods  or  money  or  the  equivalent  of  money  furnished 
to  the  defendant  or  to  another,  at  the  defendant's  request,  whether  the  request  be  express 
or  implied  (2  Dana,  167 ;  10  B.  M.,  315) ;  and,  as  to  labor  or  goods  or  money  or  its  equiva- 
lent furnished  to  the  defendant,  it  seems  plear  that,  in  the  absence  of  repellant  circumstances, 
the  law  will  imply  a  request ;  and,  as  to  money  paid  to  a  third  person,  the  law  will  imply 
a  request  from  the  fact  that  the  plaintiff  had  previously  become  liable  therefor  at  the 
request  of  the  defendant.     3  J.J.  M.,  155;   10  B.  M.,  315. 

And  the  liability  of  each  party  to  a  bill  of  exchange,  and  of  each  indorser  of  a  note 
which,  by  being  discounted  by.  a  bank,  has  been  placed  on  the  footing  of  a  bill  of  exchange, 
is  upon  an  implied  contract ;  though  it  is  otherwise  as  to  the  payor  of  a  note  thus  dis- 
counted (I  Dana,  336) ;  and  the  liability  of  the  assignor  of  a  note  which  has  not  been 
placed  on  the  footing  of  a  bill  of  exchange  is  upon  an  implied  contract.     1  Bibb,  542. 

And  the  law  implies  a  contract  that  a  bank-note  passed  to  the  plaintiff  is  genuine.  1 
B.  M.t  195. 

And  a  writing  acknowledging  the  receipt  of  a  note  •«  for  collection  "  is  not  a  covenant 
to  pay  the  money  when  collected,  and  the  law  implies  a  promise  to  do  so  within  a  reason- 
able time  after  collection.     5  Dana,  325. 

And,  if  a  man  lose  property  which  he  is  anxious  to  retrieve,  there  is  an  "implied 
undertaking  to  (at  least)  indemnify  any  person  who  shall,  by  the  expenditure  of  time  or 
money,  contribute  to  a  reclamation  of  the  property."     4  Dana,  193. 

And,  except  where  a  statute  gives  a  right  and  prescribes  a  remedy  for  its  enforcement, 
"  whenever  there  is  a  legal  liability,  the  law  creates  a  promise  upon  which  an  action  of 
assumpsit  will  lie"  (2  Bibb,  578)  ;  as,  for  a  penalty  imposed  by  a  statute.     5  Dana,  21. 

And  the  law  implies  a  contract  to  pay  money  to  the  plaintiff  which  he  was  entitled  to, 
but  which  the  defendant  recovered  in  an  action  to  which  the  plaintiff  was  not  a  party. 
10  Bush,  413. 

And,  though  the  law  does  not  imply  a  contract  to  pay  damages  for  a  tort,  such  as  an 
assault  and  battery  or  a  trespass  on  land :  yet  a  person  injured  may,  in  general,  waive  the 
tort,  and  maintain  an  action  on  an  implied  contract  for  money,  or  for  the  value  of  labor 
or  property,  wrongfully  obtained  by  the  defendant ;  as,  fees  received  by  the  usurper  of  an 
office,  or  money  extorted  from  the  plaintiff,  by  duress  of  his  person  or  goods,  or  the  value 
of  the  services  of  an  apprentice  enticed  from  the  plaintiff  by  the  defendant  (1  Ch.  PI.,  93, 
94),  or  the  value  of  a  chattel  wrongfully  converted  by  the  defendant  to  his  own  use- 
Eversole  v.  Moore,  3  Bush,  49;  Haddix  v.  Wilson,  Id.,  523. 

II.  Statement  of  consideration  of  implied  contracts. 
I.  In  actions  on  bills  of  exchange. 

Though  the  liability  of  each  party  to  a  bill  of  exchange  is  upon  an  implied  contract; 
yet,  as  mercantile  instruments,  "from  motives  of  commerce  and  public  policy,  are  favored 
in  law  "  (3  Bibb,  26),  the  holder  of  a  bill  who  has  received  it  before  maturity,  for  a 
valuable  consideration,  and  in  the  regular  course  of  business  (not,  however,  as  collateral 
security  for  an  antecedent  debt,  I  Met.,  631),  need  not  aver  a  consideration,  for  it  is  con- 
clusively implied  by  law  (2  Mar.,  614;  2  Dana,  415) ;  and,  as  it  is  sufficient  for  a  plaintiff  to 
state  a  prima  facia  cause  of  action,  and  the  law  presumes  prima  facia  that  a  bill  nego- 
tiated before  maturity  was  passed  for  a  valuable  consideration  and  in  the  regular  course 
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of  business,  those  facts  need  not  be  alleged  by  a  plaintiff  suing  on  a  bill  alleged  to  have 
been  indorsed  to  him  before  maturity  {Alexander  &*  Co.  v.  Springfield  Bank,  2  Met.,  534) : 
and  according  to  that  case  the  plaintiff  need  not  even  allege  that  the  bill  was  passed  to 
him  before  maturity,  as  the  law  presumes  that  fact  from  his  holding  of  it ;  which,  how- 
ever, seems  questionable. 

2.  In  actions  by  assignees  against  assignors  of  notes  or  bonds. 

An  act  of  1 798  {Af.  &  B.,  150),  re-enacting  a  statute  of  Virginia,  made  bonds  and 
promissory  notes,  whether  for  money  or  property,  legally  assignable ;  and  expressly  gave 
to  the  assignee  the  right  to  sue  in  his  own  name,  instead  of,  as  formerly,  in  the  name  of 
the  obligee  or  payee ;  and  under  that  act  it  was  held  that  if  the  assignee  was  unable,  by 
the  exercise  of  diligence,  to  get  satisfaction  from  the  obligor  or  payor,  the  assignor  was 
liable,  upon  an  implied  contract,  to  refund  to  the  assignee  the  money  paid  for  the  assignment 
(I  Bibb,  542) ;  and,  of  course,  the  assignee,  in  an  action  against  the  assignor,  was  bound 
to  aver  a  consideration  for  the  assignment.  2  Bibb,  424.  But  an  act  of  1812  (M.  £r*  B., 
153),  re-enacted  by  the  Revised  Statutes  (ch.  22,  \  7),  declared  that,  in  such  an  action,  it 
should  not  be  necessary  to  aver  a  consideration  for  the  assignment ;  and  it  was  held  that 
an  assignment  furnished  a  presumption  that  the  amount  of  the  note  or  bond  was  paid  for 
the  assignment,  which  presumption  might,  however,  be  rebutted  by  the  defendant  (3  B, 
<A£>  476) ;  the  assignee  being  entitled  only  to  the  consideration  which  he  paid  for  the  assign- 
ment, and  costs  of  suit  against  the  payor.     6  Mon.,  544;  8  B.  M.,  410. 

But  ch.  22,  }7,  of  the  General  Statutes,  declares  that,  "  in  an  action  on  any  assignment 
of  a  writing,  it  shall  be  necessary  to  aver  the  consideration  for  the  assignment ;  and  only 
the  consideration  actually  paid  by  the  plaintiff  for  the  note  or  assignment  thereof  shall  be 
recoverable  by  him."  This  section  does  not  clearly  express  the  object  of  the  legislature, 
whatever  that  object  may  have  been ;  for  the  first  part  of  the  section  is  broad  enough  to 
embrace  any  writing;  whilst  the  last  part  applies  only  to  notes,  and  makes  no  distinction 
between  notes  placed  on  the  footing  of  bills  of  exchange  and  notes  not  so  placed.  It 
seems,  however,  that  it  ought  to  be  construed  as  applying  to  assignments  of  bonds  as  well 
as  notes,  especially  as  \  6  of  said  chapter  22  declares  bonds  as  well  as  notes  to  be  assignable. 
It  seems  clear,  at  any  rate,  that,  even  if  said  {7  does  not  apply  to  assignments  of 
bonds,  it  has  repealed  the  above-mentioned  provisions  of  the  acts  of  181 2,  and  of  the 
Revised  Statutes  with  reference  thereto  (Broadus  v.  Broadus,  10  Bush,  299) ;  and  has  left 
in  force  the  above-mentioned  common  law  rule  which  applied  thereto  prior  to  the  act  of 
1812.  Averbeck  v.  Hall,  14  Bush,  508.  It  also  seems  that,  although  said  ?  6  declares  that 
"  all  bonds,  bills,  or  notes  for  money  or  property  shall  be  assignable  so  as  to  vest  the 
right  of  action  in  the  assignee,"  that  provision  was  not  intended  to  authorize  assignments 
of  bills  of  exchange,  which  were  made  assignable  by  commercial  law,  or  assignment  of 
notes  placed  on  the  footing  of  bills  of  exchange,  which  were  made  assignable  by  the 
statutes  which  so  placed  them ;  and,  consequently,  that  the  provisions  of  \  7,  as  to  the 
statement  and  recovery  of  the  consideration  paid,  should  not  be  construed  as  applying  to 
an  action  by  the  indorsee  of  a  bill  of  exchange  or  of  a  note  placed  on  the  footing  of  a 
bill. 

3.  In  actions  on  implied  contracts  generally. 

Of  course,  a  consideration  must  be  alleged,  but  if  it  be  several  articles  sold  and  deliv* 
ered,  or  divers  services  rendered,  they  need  not  be  particularly  described  in  the  petition, 
bat  should  be  u>  described  in  an  account  filed  therewith.     See  ante,  note  VIII,  page  74. 

UL  Averments  of  diligence  on  the  part  of  plaintiff. 

I.  In  actions  by  assignees  against  assignors  of  notes. 

An  assignment  of  a  note  is  an  implied  contract  that  the  consideration  received  will  be 
returned,  if  the  payor  should  fail  to  pay  the  note  and  can  not  be  compelled  to  do  so  by 
diligently  suing  him.  Without  stopping  to  show  what  constitutes  the  diligence  required 
by  law,  I  suggest  that,  in  an  action  by  the  assignee  against  the  assignor,  an  allegation  of 
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"due  diligence,"  being  an  averment  of  a  legal  conclusion,  is  insufficient ;  the  plaintiff  should 
state  facts  showing  that  he  has  used  the  requisite  diligence.     See  note  2,  post,  page  147. 

2.  In  actions  against  drawers  and  indorsers  of  bills  of  exchange. 

The-drawing  of  a  bill,  or  the  indorsement  of  it  before  maturity,  is  an  implied  guaranty 
that  it  will  be  accepted  and  paid  by  the  drawer,  if  it  be  properly  presented  for  those  pur* 
poses,  and  duly  protested  for  dishonor,  and  due  notice  thereof  be  given  to  the  drawer  or 
indorser. 

Although  allegations  of  "due  presentment,"  "due  protest,"  and  "due  notice  "are 
averments  of  legal  conclusions,  that  practice  was  formerly  allowed  (see  3  Ch.  PI.,  56  /&60); 
and  I  know  that  it  has  been  frequently  followed  under  the  Code  without  objection,  aod 
hence  there  seems  to  be  no  decision  upon  the  question.  It  is  settled  that,  in  general,  when 
an  averment  of  a  request  or  of  notice  is  necessary,  the  plaintiff  must  state  the  facts,  so  that 
the  court  may  judge  whether  or  not  the  request  or  notice  was  made  or  given  in  the  manner 
required  by  law  (see  ante,  note  V,  page  72,  and  note  VI,  page  73);  and  the  same  rule  applies 
in  general  as  to  any  fact  relied  on  by  the  plaintiff  (see  note  2,  referred  to  in  the  last  fore- 
going note).  I  perceive  no  reason  for  excepting  plaintiffs  who  sue  on  bills  of  exchange 
from  the  operation  of  those  rules. 

IV.  Averments  of  a  request  by  the  defendant. 

It  is  clear  that,  if  a  plaintiff,  who  was  under  no  obligation  to  do  so,  has  paid  or  advanced 
money  to  a  third  person,  or  has  rendered  service  or  sold  goods  to  a  third  person,  he  must 
aver  that  he  did  so  at  the  defendant's  request ;  or  he  must  aver  that  the  defendant  afterward 
promised  to  pay  the  money ;  or  he  must  state  facts  showing  that  the  defendant  afterward 
promised  to  pay  the  money.  10  B,  M.,  313  ;  1  Sanders,  264,  note  I ;  and  see  next  following 
note,  as  to  implied  promises. 

Under  the  old  practice  it  was  held  that  an  averment  of  request  was  necessary  even  when 
the  plaintiff  was  legally  bound  to  pay  money  for  the  defendant,  as  in  the  case  of  a  surety, 
although  the  law  raises  an  implied  promise  by  the  principal  to  refund  the  money  paid  by 
his  surety.  And  it  was  also  necessary  for  the  plaintiff  to  aver  a  request,  even  in  an  action 
for  the  value  of  goods  sold  and  delivered,  or  of  services  rendered,  to  the  defendant; 
although  the  law  raised  an  implied  promise  to  pay  such  value. 

But  it  seems  that  the  Code  -  J  90  of  which  requires  the  plaintiff  to  "  state  facts  which 
constitute  a  cause  of  action  ;"  J  119  of  which  forbids  the  statement  of  "  presumptions  tof 
law,"  and  \  116  of  which  requires  verification  of  petitions  in  actions  on  implied  contracts- 
dispenses  with  the  averment  of  a  request  whenever,  from  the  facts  stated,  the  law  will 
imply  a  request.     See  Bridges  v.  Reed,  9  Bush,  329 ;  Drake* s  adm'r  v.  Semonin,  82  Ey,t  291. 

But,  in  an  action  by  a  surety  against  a  co-surety,  the  plaintiff  must  not  only  allege  the 
suretyship,  the  payment  by  him  and  non-payment  either  by  the  principal  or  the  defendant, 
but  must  allege  that  the  principal  is  insolvent;  because,  presumptively,  a  payment  by  a 
surety  is  made  to  the  use  of  the  principal.     3  Met.,  114;   1  Duv.,  220. 

V.  Averments  of  promise  by  the  defendant. 

Formerly,  in  cases  of  implied  contracts,  as  in  an  action  of  assumpsit  on  a  bill  of 
exchange  or  for  the  value  of  goods  sold  and  delivered  to  the  defendant,  it  was  necessary 
for  the  plaintiff,  not  only  to  state  facts  showing  the  defendant's  liability,  but  to  aver  a 
promise  to  pay;  though  it  was  not  necessary  to  prove  a  promise.  3  Ch.  PL,  30;  4  Met., 
284,  and  cases  cited.  But,  under  the  Code,  a  statement  of  facts  showing  an  implied  promise 
is  sufficient.  4  Met.,2%4;  2  Bush,  198;  Eret sole  v.  Moore,  3  Bush,  51;  Haddix  \ .  IVthen, 
3  Id.,  523;  82  Ky.,  202,  293. 

In  Eversole  v.  Moore  and  Haddix  v.  Wilson,  above  cited,  it  was  held  that  a  plaintiff, 
whose  property  has  been  wrongfully  taken  and  coverted  to  his  own  use  by  the  defendant, 
can  waive  the  wrong  and  maintain  an  action  upon  an  implied  contract  for  the  value  of  the 
property:  clearly,  in  such  case,  the  plaintiff  is  not  bound  to  allege  and  swear  that  the 
defendant  promised  to  pay  the  value  of  the  property. 
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And  in  Bourn  v.  Winston,  3  Met.,  127,  it  was  held  that  the  plaintiff  was  entitled  to 
recover  the  alleged  value  of  the  services  of  a  slave,  alleged  to  have  been  in  possession  of 
defendant  during  a  certain  time,  although  the  plaintiff  alleged  an  express  contract  of  hiring, 
which  was  denied  by  the  defendant  and  unproved;  the  cotfrt  saying:  "  He  [the  defendant] 
wholly  failed  to  controvert,  specially  or  even  generally,  the  allegation  that  he  had  the 
negfo  in  his  possession  for  the  year  stated,  and  had  received  the  product  of  his  services  to 
the  amount  or  worth  of  $140.  The  effect  of  the  answer  is  to  deny  merely  the  express 
contract  of  hiring,  as  stated  in  the  petition,  and  to  admit  the  facts  charged,  upon  which 
the  liability  of  the  defendant  to  pay  the  value  of  the  slave's  services  for  the  year  arises  by 
implication  of  law." 

But,  though  the  discounting  by  a  bank  of  a  note  which  is  negotiable  and  payable  in  a 
bank  places  it  on  the  footing  of  a  bill  of  exchange,  so  far  as  the  indorsers  are  concerned, 
it  is' otherwise  as  to  the  payor  (I  Dana,  336) ;  and  in  an  action  against  him,  the  plaintiff 
must  allege  a  promise  to  pay.  Huffaker,  &*c,  v.  National  Bank,  &*c,  12  Bush,  287.  See 
note  III,  page  70. 

VI.  Avermetit  of  notice  to  the  defendant  of  an  event,  Gfc.     See  note  V,  page  72. 
VII.  As  to  averring  a  request  or  demand  by  the  plaintiff.     See  note  VI,  page  73. 
VIII.  As  to  assigning  a  breach  of  contract.     See  note  IX,  page  74. 

IX.  Averments  as  to  damages  and  interest.     See  note  X,  page  77. 

(C)  Petitions  in  actions  on  judgments. 

1 .  As  to  judgments  of  Kentucky  courts. 

No  action  can  be  maintained  upon  such  a  judgment  except  an  action  to  enforce  satis- 
faction'of  H,  pursuant  to  Title  Id,  chapter  4,  of  the  Code  {Smith  v.  Belmont  &  Nelson  Iron 
Co.,  11  Bush,  3921;  and,  in  such  action,  it  is  not  necessary  for  the  plaintiff  to  state 
facts  showing  that  the  court  (although  of  special  jurisdiction)  had  jurisdiction ;  but  it  is 
sufficient  to  state  that  the  judgment  was  duly  given  or  made.     Code,  J  122. 

2.  As  to  judgments  of  foreign  courts. 

It  seems  never  to  have  been  disputed  that,  in  such  action,  the  plaintiff  must  state  facts 
showing  that  the  court  had  jurisdiction  of  the  subject  and  of  the  person. 

3.  As  to  judgments  of  courts  of  sister  States. 

In  WUliams  v. Preston,  3  J.  J.  M.,  603,  the  court  said:  "The  comity  and  respect 
which  are  jsstly  due  from  one  State  to  another,  and  the  liberal  interchange  of  which 
among  their  functionaries  is  indispensable  to  the  harmony  and  integrity  of  the  Union, 
would  not  allow  this  court  to  presume  that  the  tribunal  which  pronounced  the  decree  in 
this  case  transcended  its  authority.  It  is,  therefore,  not  necessary  that  the  declaration 
should  aver  that  the  Virginia  court  had  jurisdiction  ;  if  it  had  not,  it  was  proper  for  the 
defendant  below  to  show  that  fact;"  and  in  Davis  v.  Connelly,  4  B.  M.,  136,  the  court 
said:  "It  would  seem  to  be  clear  that  the  judgments  of  the  superior  judicial  tribunal 
of  one  of  these  States  are,  prima  facie,  entitled  to  the  presumption,  in  every  other  State, 
that  they  are  rendered  by  competent  authority.  They  can  not,  therefore,  be  impeached 
by  a  mere  allegation  of  want  of  jurisdiction." 

But  in  Gebhardv.  Gamier,  12  Bush,  325,  the  court,  without  noticing  these  cases,  said, 
with  reference  to  an  action  on  a  judgment  rendered  in  Indiana :  "  Before  such  a  record 
can  be  made  available  it  must  appear  by  appropriate  allegations,  and,  if  they  are  denied, 
by  proof,  that  the  court  had  power  to  render  it ;  and  That  can  only  be  manifested  by 
showing  that  it  had  jurisdiction  both  of  the  subject-matter  and  the  person  of  the  defendant. 
It  is  only  after  a  judgment  of  another  State  is  shown  to  have  been  rendered  by  a  court 
having  jurisdiction  that  it  comes  within  the  province  of  the  Federal  Constitution  and  the 
act  of  Congress  prescribing  the  manner  in  which  such  records  shall  be  proved  and  the 
effect  thereof." 

These  three  cases  relate  to  courts  of  general  jurisdiction.  It  has  never  been  questioned 
that  the  rule  stated  in  Gebhardv.  Gamier  applies  to  judgments  of  courts  in  another  State 
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having  special  jurisdiction,  such  as  a  justice  of  the  peace,  and  the  act  of  Congress  pre- 
scribing the  mode  of  authenticating  records  and  the  effect  thereof  does  not  apply  thereto. 
10  Bush,  1 60. 

4.  As  to  judgments  of  Federal  Courts. 

As  the  State-courts  take  judicial  notice  of  acts  of  Congress,  it  never  was  necessary  in 
an  action  on  a  judgment  of  a  Federal  Court  to  state  facts  showing  its  jurisdiction  of  the 
subject  of  the  action  ;  but,  under  \  122  of  the  Code,  it  must  he  averred  that  the  judgment 
"  was  duly  given  or  made."     Laidly  v.  Cummins,  83  Ay.,  606. 

(D)  Petitions  in  actions  for  breaches  of  duty  imposed  by  law. 

"Where  the  law  imposes  a  public  duty,  it  is  unnecessary,  in  pleading,  to  allege  it; 
or  where,  upon  a  state  of  facts  presented,  a  duty  necessarily  arises  by  implication,  it  netd 
not  be  stated."     9  Bush,  528. 

In  actions  against  common  carriers  for  refusing  to  carry  goods  or  for  loss  of  them ;  or 
against  innkeepers  for  refusing  to  receive  a  guest ;  or  against  a  public  officer  for  non- 
feasance or  misfeasance,  the  plaintiff  must  not  only  state  the  particular  situation  of  the 
defendant  from  which  his  duty  arises,  which  may  be  done  '* concisely"  (1  Ch.  Pi.,  373); 
but  he  must  stated  with  particularity,  facts  showing  a  breach  of  duty.  Commonwealth  v. 
Bartletfs  ex'rs,  7  /./.  M.t  161. 

As  to  averments  concerning  damages  in  such  cases,  see  note  X,  page  77. 

(E)  Petitions  in  actions  for  torts. 
I.  General  remarks. 

1.  As  to  the  character  of  the  action. 

Common  law  remedies  for  torts  which  relate  to  the  person  are  actions  of  trespass  or 
trespass  on  the  case,  the  distinction  depending  on  the  nature  of  the  injury ;  and  for  torts 
which  relate  to  property,  common  law  remedies  are,  chiefly,  actions  of  trespass,  trespass  on 
the  case,  trover,  detinue,  replevin,  and  ejectment;  each  of  which  differs  from  the  others  either 
as  to  the  nature  of  the  property,  or  the  nature  of  the  plaintiff's  right  or  interest,  or  the 
nature  of  the  injury,  or  the  measure  of  recovery;  and  they  sometimes  differ  in  more 
than  one  of  those  respects. 

And  the  common  law  frequently  gives  to  a  person  the  option  to  maintain  one  or  another 
of  those  actions;  as  trespass  or  case,  trespass  or  trover,  trespass  or  detinue,  or  trover  or 
detinue;  and  frequently  gives  the  right  to  waive  a  tort  and  sue  upon  an  implied  contract; 
and  frequently  gives  the  right  to  waive  a  contract  and  maintain  trespass  or  case  for  a  tort 
committed  in  violation  of  it. 

Those  distinctions  and  optional  rights  of  action  have  not  been  abolished  by  the  Code. 
See  note  A,  page  61. 

2.  As  to  describing  the  person  or  tiling  to  whom  or  which  th\  action  relates. 

The  common  law  requires,  in  general,  a  somewhat  particular  description  of  such  person  or 
thing,  if  such  description  can  be  made  accurately  and  without  prolixity,  and  not  otherwise. 

Thus,  in  an  action  for  beating  his  servant  or  seducing  his  daughter,  the  plaintiff  should 
state  the  name  of  his  servant  or  daughter  (2  Ch.  PL,  408) ;  but  in  an  action  for  killing  his 
dog,  the  plaintiff  may  describe  it  as  a  "  certain  dog  "  belonging  to  him.     2  Id.,  412. 

And  in  an  action  against  the  defendant  for  converting  to  his  own  use  several  writings, 
such  as  bills  of  exchange,  &c,  it  seems  to  be  necessary  for  the  plaintiff  to  describe  them 
correctly,  though  concisely;  but  in  an  action  for  converting  a  number  of  cattle  by  the 
defendant  to  his  own  use,  it  is  sufficient  to  describe  them  as  "  ten  horses  "  or  "  five  cows," 
&c.     2  Ch.  PI.,  358. 

And  though,  where  a  man  brings  trespass  for  taking  his  goods,  he  must  declare  of  the 
quantity,  because  he,  having  had  the  possession,  must  know  what  he  had  and  must  there- 
fore know  what  he  lost,  yet  in  an  action  against  the  defendant  for  scaring  wild  ducks 
from  the  plaintiff's  decoy -pond,  the  plaintiff  need  not  state  either  the  number  or  the 
kinds  of  ducks  scared  away.     KeebU  v.  Hickeringill,  11  East.,  574. 
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And  in  an  action  of  trespass  for  wrongfully  entering  into  a  dwelling-house,  it  is  suf- 
ficient for  the  declaration  to  describe  it  as  the  plaintiff's  "dwelling-house"  in  the  county 

of (2  Ch.  PL,  414;  3  B.  M.,  549) ;  but  the  word  tenement  was  held  to  be  insufficient, 

as  it  embraces  incorporeal  as  well  as  corporeal  hereditaments,  and  trespass  does  not  lie  for 
wrongs  concerning  incorporeal  hereditaments.     1  Ch.  PL,  364. 

And  in  an  action  for  trespass  on  the  plaintiff's  land,  it  was  sufficient  to  describe  it  as 

the  plaintiff's  close  in  the  county  of ,  although  it  was  not  fenced  in,  as  the  word 

** close"  imports  inlaw  the  interest  in  the  soil  (1  Ch.  PL,  364);  but,  if  the  plaintiff  had 
reason  to  suppose  that  the  defendant  would  plead  liberum  tenementum  (that  is,  claim  the 
land  as  his  own),  it  was  advisable  for  the  plaintiff,  in  his  declaration,  to  describe  the 
close  or  farm  by  stating  its  name  [if  it  had  a  name  generally  known  in  the  county]  or  its 
abuttals  or  its  metes  and  bounds.  2  Ch.  PL,  419;  note  b;  Tribble  v.  Frame,  7  Man.,  529; 
Hope  v.  Cason,  3  B.  M.,  544. 

In  an  action  of  ejectment,  a  declaration  was  held  to  be  sufficient  "  without  any  desig- 
nation of  boundary,  or  special  description,  to  identify  the  precise  tract  "  {Farrow  v.  Far- 
row, 2  J.  J.  M.,  388) ;  in  view  of  which,  §  125  of  the  Code  declares  that  "a  petition  for 
the  recovery  of  land,  or  for  its  subjection  to  a  demand  of  the  plaintiff,  must  describe  it  so 
that  it  may  be  identified."     See  notes  to  that  section. 

(  hilly  szys  that  in  detinue  more  certainty  is  required  in  the  description  of  the  chattels 
than  in  trover  or  replevin  (i  Ch.  PL,  123) ;  and  J  181  of  the  Code  declares  that,  in  such 
action — that  is,  "an  action  to  recover  the  possession  of  specific  personal  property" — if 
the  plaintiff  claim  immediate  delivery  of  the  property,  he  must  file  an  affidavit  "showing 
a  particular  description."  That  provision  authorizes  the  inference  that,  in  legislative 
contemplation,  the  petition  in  such  action  need  not  contain  a  particular  description  of  the 
property.  In  Boggs  v.  Newton,  2  Bibb,  221,  which  was  an  action  of  detinue,  a  judgment 
for  the  plaintiff  was  reversed  because  "  the  declaration  contains  no  description  of  the 
horse  whatever.  He  is  designated  neither  by  name,  color,  size,  gait,  figure,  or  any  other 
characteristic  mark,  either  natural  or  artificial,  by  which  he  can  be  distinguished  from 
other  animals  of  the  same  species.  Such  a  general  mode  of  declaring  may  be  sufficient  in 
trespass  or  trover,  where  damages  only  are  to  be  recovered;  but  in  this  action,  where 
the  thing  itself  is  to  be  specifically  recovered,  it  is  fatally  defective."  Whether  the 
judgment  had  been  rendered  by  default  or  on  demurrer  to  the  petition,  or  after  verdict, 
does  not  appear.  In  Bass  v.  Bass,  4  Hen.  <5r*  Munf.,  478,  it  was  held  that  a  description 
of  the  property  as  being  "Doll  [a  slave]  and  her  infant  child,"  would  be  a  sufficient 
description  of  both.  And  in  Holliday  v.  Littlepage,  2  Munford,  539,  it  was  held  that  failure 
to  describe  the  property  "is,  at  most,  only  a  fact  imperfectly  stated,"  and  that  the  defect 
might  be  cured  by  verdict.  But  it  seems  that,  in  an  action  for  numerous  articles  of  the 
same  species — as  fifty  mules,  two  years  old ;  or  fifty  Berkshire  hogs,  of  the  average  weight  of 
about  200  pounds — the  entire  lot  may  be  considered  as  one  article.     2  Sanders,  74,  note  b. 

And  it  seems  that,  under  the  Code  (J  134),  the  plaintiff's  failure  to  describe  the  property 
so  that  it  may  be  identified  is  ground  only  for  a  motion  that  he  be  required  to  amend 
his  petition  by  making  such  description ;  and  that,  if  he  obtain  judgment  without  having 
done  so,  he  may  point  out  the  property  to  the  sheriff,  as  was  formerly  the  practice  in  actions 
of  ejectment.     Farrow  v.  Farrow,  2  J.  J.  M.,  388. 

But  no  particularity  is  required  in  describing  a  thing  which  is  only  collaterally  involved 
in  the  action :  thus  in  an  action  for  a  breach  of  warranty  of  the  soundness  of  a  slave  or  of 
a  horse,  a  description  of  the  property  as  being  "  a  certain  negro  boy,"  or  "  a  certain  horse," 
was  held  to  be  sufficient.     Litt.  S.  C,  216;  8  B.  M.,  377. 

3.  As  to  damages. 

Although  this  subject  will  be,  to  some  extent,  separately  considered  under  some  of  the 
following  heads,  it  seems  convenient  to  consider,  hi  the  outset,  several  general  rules  with 
reference  thereto. 
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.  "  Damages  are  general  or  special.  General  [which  are  frequently  called  exemplary] 
damages  are  such  as  the  law  implies  to  have  accrued  from  the  wrong  complained  of 
Special  [which  are  frequently  called  compensatory}  damages  are  such  as  really  took  place." 
I  Ch.  PL,  387. 

And,  according  to  common  law,  the  criterion  of  damages  does  not  depend  on  the  form 
of  the  action;  for  "there  is  a  class  of  .  .  .  injuries,  such  as  slander,  libel,  malicious 
prosecution,  and  .  .  .  injuries  to  a  person's  health,  business,  and  property,  caused  by 
indirect  means,  unattended  with  force,  and  for  redress  of  which  the  remedy  is  by  an  action 
upon  the  case,  and  not  by  the  action  of  trespass,  for  which  a  jury  may  give  exemplary 
damages,  as  well  where  the  action  is  in  case  as  when  it  is  in  trespass ;  and  whether  exem- 
plary damages  should  or  not  be  given  depends  not  so  much  upon  the  form  of  the  action 
as  upon  the  nature  and  extent  of  the  injury  done,  and  the  manner  in  which  it  was  inflicted* 
whether  by  negligence,  wantonness,  or  with  or  without  malice."  Fleet  and  Semple  v. 
Hollenkamp,  13  B.  Af.,  225. 

For  trespass  or  injuries  accompanied  by  oppression,  fraud,  malice,  or  negligence  so 
gross  as  to  raise  a  presumption  of  malice,  the  jury  may  give  exemplary  damages ;  but,  if 
not  so  accompanied,  the  plaintiff  is  entitled  to  only  compensatory  damages,  and  the  amount 
of  this  compensation  is  a  question  of  law.  3  Afar.,  365;  3  Dana,  583;  16  B.  Af.,  586;  17 
Id.,  no;  2  Duv.,  556;  3  Bush,  590. 

In  an  action  for  an  injury  for  which  the  law  implies  damages  At  is  not  necessary  for  the 
plaintiff  to  allege  any  special  damage  in  order  to  maintain  his  action;  as,  in  an  action  of 
trespass  for  an  assault  and  battery  (Rogers  v.  Aulick,  2  Duv.,  419) ;  or  for  entering  wrong- 
fully, though  peaceably,  on  the  plaintiff's  land,  or  for  enticing  away  his  servant,  or 
seducing  his  wife  or  daughter,  because  in  such  cases  force  is  implied  by  law  (1  Ch.  PL,  126; 
Tyson  v.  Ewing,  3  f.  f.  Af.,  186) ;  or  in  an  action  on  the  case  for  committing  a  fraud  on  the 
plaintiff  (Hord  v.  Chandler,  13  B.  Af.,  405)  or  for  charging  him  with  having  committed  a 
felony  (t  Ch.  PL,  387) ;  for,  in  such  cases,  the  plaintiff  is  entitled  to,  at  least,  nominal 
damages,  and  the  jury  may  give  more  without  allegation  or  proof  of  special  damages  <  I 
Ch.  PL,  389;  3  /./.  Af.,  186;  13  B.  Af,  405;  2  Duv.,  419),  although  the  plaintiff  may 
have  alleged,  without  proving,  special  damages.     Cook  v.  Field,  3  Espinasseis  R.,  133. 

But  an  instruction  that,  if  the  jury  found  fraud  was  proved,  in  a  sale  of  personal 
property,  "  they  might  give  vindictive  damages,"  was  held  to  be  erroneous  (Singleton's 
adrn'r  v.  Kennedy,  9  B.  Af.,  226) ;  and,  in  an  action  for  consequential  damages  resulting 
from  a  personal  injury  to  the  plaintiff's  child,  an  instruction  that  the  jury  might  find 
damages  "  for  the  mental  anguish  and  injury  to  the  affections  of  the  plaintiff,  occasioned 
by  the  injury  and  suffering  of  the  child,"  was  held  to  be  erroneous.  Covington  Street  R. 
Co.  v.  Parker,  9  Bush,  455. 

And  though  the  plaintiff  may  be  entitled  to  recover  implied  damages  for  the  principal 
injury  complained  of,  he  can  not,  in  general,  introduce  evidence  as  to  any  special  damages 
resulting  therefrom,  unless  he  state  them  in  his  declaration  (84  Ay.,  274) :  thus,  in  trespass 
for  taking  a  horse,  nothing  can  be  given  in  evidence  but  what  is  expressed  in  the  declara- 
tion, and,  if  money  be  paid  in  order  to  regain  possession,  such  payment  should  be  alleged 
as  special  damage ;  and,  in  an  action  for  defamation,  though  the  words  be  actionable  perse, 
yet  the  plaintiff  will  not  be  permitted  to  give  evidence  of  any  particular  loss  or  injury,  unless 
it  be  stated  specially  in  his  declaration.  I  Ch.  PL,  388-89.  And,  a  fortiori,  the  plaintiff 
must  state  facts  showing  special  damages  in  an  rction  for  an  injury  from  which  the  law 
does  not  imply  damages :  as,  in  an  action  for  words  which  are  not  per  se  actionable,  or  an 
action  by  a  master  for  the  beating  of  his  servant. 

And  it  is  not  necessary  for  the  plaintiff  to  allege  that  the  injury  complained  of  was 
committed  with  malice  or  other  wrongful  motive,  except  when  the  motive  constitutes  the 
gist  of  the  action,  as  it  does  in  actions  for  fraud,  libel,  slander,  or  a  malicious  prosecution; 
but  it  is  allowable  and  proper  for  the  plaintiff,  in  order  to  aggravate  damages,  to  allege  a 
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wrongful  motive  when  he  can  do  so  truthfully,  and  failure  to  prove  the  motive  will  not  pre- 
vent his  recovery  of  actual  damages  or  damages  implied  by  law.    i  Ch.  PL,  378 ;  3  Met.,  319. 

As  to  damages  which  accrue  pendent*  lite. 

Cases  cited,  in  note  (3},  page  79,  state  a  general  rule  on  this  subject,  and  show  that  the 
plaintiff  in  an  action  for  real  or  specific  personal  property  may  recover  damages  for  its 
detention  up  to  the  time  of  trial.  It  was  formerly  held,  however,  that  there  could  be  no 
recovery  either  in  the  pending  action  or  in  any  other,  of  rents,  hire,  or  damages,  for  the 
detention  of  the  property  between  the  assessment  of  rents,  &c,  by  a  jury  or  a  commissioner 
and  the  delivery  of  the  property  to  the  plaintiff;  whether  the  final  determination  of  the 
cause  was  prevented  by  the  judge's  delay  or  by  appeal  or  injunction.  Head  v.  Perry ',  I 
Mon.,  253;  McClanahaiCs  heirs  v.  Henderson's  heirs,  Id.,  260;  Moore's  trustees  v.  Howe's 
heirs,  7/./.  Af.,  64;  Hall  v.  Edringtoris  ex'rs,  8  £.  M.t  48.  And  in  Head  v.  Perry  the 
court  cited,  with  approval,  the  case  of  Alderson  v.  Biggers  and  others,  4  Hen,  and  Mun/.t 
470,  and  4  Munf.,  528,  in  which  "  the  judgment  in  an  action  of  detinue  for  slaves  was 
suspended  in  passing  through  the  different  courts,  for  eight  years,  and  the  execution 
thereof  afterwards  obstructed  by  the  obstinate  and  perverse  conduct  of  the  defendants ; " 
and  yet  it  was  held  thatan  action  would  not  lie  for  the  accruing  damages.  But  an  act  of 
February  12,  1840  (3  S.  Z.,  124),  declared  that  "  in  actions  of  detinue  and  suits  in  chancery, 
where  slaves  or  other  property  may  be  recovered,  and  execution  of  the  judgment  or  decree 
shall  be  delayed  by  appeal,  writ  of  error,  or  otherwise,  on  the  part  of  the  person  in  posses- 
sion of  the  slaves  or  other  property,  and  the  judgment  or  decree  shall  be  affirmed,  in 
whole  or  in  part,  so  that  the  slaves  or  other  property  shall  be  recovered  from  the  person  in 
possession,  the  person  in  possession  shall  be  liable  to  the  reasonable  hire  of  the  property 
from  the  rendition  of  the  first  judgment  or  decree  until  the  delivery  of  the  property  under 
the  final  judgment  or  decree,  as  well  as  the  reasonable  hire  before  that  time,  which  may 
be  recovered  by  an  appropriate  action  of  assumpsit,  or  by  suit  on  the  appeal-bond, 
supersedeas,  or  injunction- bond,  and  hereafter  such  bond  shall  be  held  to  include  such 
damages.'1  Formerly,  an  injunction- bond,  in  a  suit  to  enjoin  proceedings  on  a  judgment, 
required  the  obligors  to  pay  "all  money  and  tobacco  and  costs  due  or  to  become  due  to 
the  plaintiff  in  the  action  at  law  ;  and  also  all  such  costs  as  shall  be  awarded  against  him 
or  her  in  case  the  injunction  shall  be  dissolved"  {Act  1796,  2  S.  Z.,  809);  but,  under  the 
Code  (}  278,  subs.  4,  and  J 295)  such  bond  binds  the  obligors  for  payment  of  "the  sum  of 
money  for  which  the  judgment  was  rendered,  with  five  years'  interest  thereon  (not  to 
exceed  10  per  cent.),  and  the  rent,  hire,  or  value  of  the  use,  for  two  years,  of  pfoperty  for 
which  judgment  was  given;  and,  in  case  of  personal  property,  its  value  also."  And, 
formerly,  a  supersedeas-bond  bound  the  obligors  that  the  appellant  should  comply  with 
the  decree,  judgment,  or  order  appealed  from,  if  affirmed,  and  satisfy  all  damages  and 
costs  that  might  be  awarded  against  him  by  the  Court  of  Appeals  (Act  181 2,  1  S.  Z., 
'35);  but  the  supersedeas-bond  required  by  §748  of  the  Code  seems  to  comply  with  the 
provisions  of  the  act  of  1840.  The  Code,  however,  contains  no  provision,  I  believe,  as  to 
recovery  of  rents,  &c,  for  detention  of  property  after  assessment  by  a  jury  or  commis- 
sioner, when  the  final  determination  of  the  cause  has  been  prevented  otherwise  than  by 
in  injunction  or  an  appeal  with  supersedeas :  is  the  act  of  1840  in  force  in  such  cases  ? 

As  to  excessive  damages,  see  $  340,  subs.  4,  and  notes  thereto. 

Under  the  old  practice,  which  did  not  require  pleadings  to  be  verified,  declarations  in 
actions  for  torts,  instead  of  concluding  with  a  prayer  for  damages,  concluded  with  the 
words  "to  the  damage  of  the  plaintiff  in  the  sum  of  [a  specified  amount].  Wherefore  he 
sues,  Ac."  But  it  seems  clear  that  the  Code,  which  requires  the  averments  of  petitions 
in  actions  for  torts  to  be  verified  (J  116),  substitutes  a  prayer  for  damages  (§90)  for  an 
averment  as  to  the  amount  thereof,  and  such  was  the  view  of  the  eminent  lawyers  who 
prepared  the  Code  of  1854  and  the  forms  thereto.  See  pages  363  and  365  of  the  original 
edition  of  that  Code ;  and  pages  698,  699,  and  700  of  Myers'  edition. 
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II.  Petitions  in  actions  for  wrongful  prosecutions,  i;  according  to  the  commoi 
law;  2,  under  statutory  provisions;  3,  in  actions  on  attachment  or  injunction  bonds. 

It  seems  convenient  to  treat  such  actions  under  a  separate  head,  because  they  lie  for 
torts  either  to  the  person  or  to  property,  and  because  the  requisite  allegations  of  the 
plaintiff  differ  in  some  respects  from  those  generally  necessary  in  actions  for  torts. 

1.  Common  law  actions  for  wrongful prosecutions  ;  which  are  actions  of  trespass  or  actum 
of  trespass  on  the  case. 

( I)  Actions  of  trespass. 

As  to  the  personal  liability  of  judicial  officers,  for  making  wrongful  orders,  &c, 
there  was  formerly  a  distinction  between  justices  of  peace  and  judges  of  higher  courts. 
According  to  dicta  in  Gregory  v.  Brown,  4  Bibb,  28,  and  Wood  v.  Weir  &»  Sayre,  5  B.  M., 
546,  a  justice  of  the  peace  may  be  held  liable  for  making  a  wrongful  order  corruptly  or 
maliciously ;  and  according  to  a  dictum  {see  81  Ky.,  676)  in  Revill,  <SrY.,  v.  Pettit,  3  Met., 
319,  "there  are  two  classes  of  cases  to  which  this  principle  of  judicial  protection  does 
not  apply :  first,  where  a  person,  having  a  special  or  limited  judicial  authority,  does  any 
act  beyond  the  scope  of  his  authority  [is  there  any  judge  having  unlimited  authority?] ;  and, 
secondly,  where,  although  acting  within  the  limits  of  his  jurisdiction,  he  is  actuated  by 
malicious  or  corrupt  motives.  In  either  case  the  judge  or  magistrate  renders  himself 
liable  as  a  trespasser  to  the  party  injured." 

But  according  to  Pepper  v.  Mayes,  81  Ky.t  673,  there  is  no  distinction,  in  this  respect, 
between  the  highest  and  the  lowest  judge  who  sits  as  a  court :  "  the  general  rule  appli- 
cable to  justices  of  the  peace,  as  to  all  judicial  officers,  is  that,  where  the  officer  has 
jurisdiction  of  the  person  and  of  the  subject-matter,  he  is  exempt  from  suit  by  private 
individuals  for  damages  so  long  as  he  acts  within  his  jurisdiction  and  in  a  judicial  capacity;" 
and,  quoting  from  Judge  Cooley,  the  court  said :  •'  Whenever,  therefore,  the  State  confers 
judicial  powers  upon  an  individual,  it  confers  them  with  full  immunity  from  private  suits. 
In  effect,  the  State  says  to  the  officer  that  these  duties  are  confided  to  his  judgment;  that 
he  is  to  exercise  his  judgment  fully,  freely,  and  without  favor,  and  he  may  exercise  it 
without  fear ;  that  the  duties  concern  individuals,  but  they  concern  more  especially  the 
welfare  of  the  State  and  the  peace  and  happiness  of  society ;  that,  if  he  fail  in  a  faithful 
discharge  of  them,  he  shall  be  called  to  account  as  a  criminal;  but  that  in  order  that  he 
may  not  be  annoyed,  disturbed,  and  impeded  in  the  performance  of  the  high  functions,  a 
dissatisfied  individual  shall  not  be  suffered  to  call  in  question  his  official  action  in  a  suit 
for  damages  .  .  .  This  rule  applies  to  the  highest  judge  in  the  State  or  nation,  but  it 
also  applies  to  the  lowest  officer  who  sits  as  a  court  and  tries  petty  cases ;  and  it  applies 
not  in  respect  to  their  judgments  merely,  but  to  all  process  awarded  by  them  for  carrying 
their  judgments  into  effect." 

But  trespass  lies  for  a  forcible  tort,  committed  under  color  of  a  legal  proceeding,  1,  if  the 
court  have  no  jurisdiction  of  the  subject;  2,  if,  though  the  court  have  jurisdiction,  the 
proceeding  be  void  on  account  of  irregularity,  but  not  if  it  be  only  voidable ;  3,  if  process 
be  misapplied,  as  by  levying  an  execution  against  A  on  the  property  of  B ;  4,  if  process  be 
abused,  as  if  a  sheriff  arrest  a  person  out  of  his  county,  or  after  the  return-day  of  the  writ, 
or  break  open  doors  without  authority  of  law ;  5,  if  an  officer  make  an  arrest  without  a 
warrant,  in  cases  where  a  warrant  is  necessary,  though  there  be  probable  cause :  and,  6, 
against  an  informer  who  induces  an  officer  to  act  thus  illegally,  if  the  information  turn  out 
to  be  unfounded.  I  Ch.  PI.,  184  to  188;  Hardin,  249;  I  Mar.,  194;  2  Id.,  268;  2  Litt., 
235;  6  Mon.,  296;  3  Met.,  314. 

And  trespass  lies  not  only  against  the  officer,  whether  judicial  or  ministerial,  acting  thus 
illegally,  but  against  the  party  or  attorney  who  procures  him  so  to  act  {Hardin,  249 ;  6 
Mon.,  296;  3  Met.,  314)  ;  for  "in  trespass  there  is  no  accessory:  all  who  aid  or  assist  in 
doing,  or  causing  the  act'  to  be  done,  are  principals  in  the  act,  and  liable  to  the  same 
action."     6  Mon.,  298. 
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And  trespass  is  the  only  remedy  for  misapplying  legal  process,  as  by  levying  an  exe- 
cution against  A  on  the  property  of  B,  if  it  is  done  without  malice  {Wickliffe  &  wife  v. 
Sanders ;  6  Man.,  296) ;  and  it  was  held  that  where  a  justice  of  the  peace  proceeded  irregu- 
larly, by  granting  a  warrant  of  arrest  without  any  information  upon  oath,  the  remedy 
against  him  should  have  been  trespass  and  not  case,  though  he  acted  maliciously  (1  Ch. 
PLt  137) ;  but  Chitty  elsewhere  maintains  that  the  plaintiff  has  the  option  to  maintain  an 
action  on  the  case  where  the  proceeding  was  malicious  as  well  as  irregular  (I  Ch.  Pl.9  187); 
and  that  view  is  supported  by  the  decision  in  Huggins  v.  Toler,  1  Bush,  192,  in  which 
it  was  held,  in  effect,  that  trespass  on  the  case  could  be  maintained  against  a  person  who 
maliciously  caused  the  unlawful  arrest  of  the  plaintiff  by  Federal  soldiers ;  for,  if  the 
action  had  been  regarded  as  an  action  for  trespass,  the  right  of  action  would  not  have  sur- 
vived to  the  plaintiff's  administrator  as  it  was  held  to  have  done.     See  79  Ky.,  370. 

As  to  damages,  see  note  3,  page  86. 

(2)  Actions  of  trespass  on  the  ease. 

The  common  law  gives  no  remedy  for  the  wrongful  arrest  or  seizure  of  a  person  or  his 
goods  under  legal  process,  if  there  be  probable  cause  therefor,  and  the  proceedings  be 
prosecuted  with  regularity,  and  without  misapplication  or  abuse,  in  a  court  having  juris- 
diction.    10  B.  M.f  20,  21,  and  cases  cited. 

But  a  person  can  maintain  an  action  of  trespass  on  the  case  for  such  wrongful  arrest  or 
seizure  by  alleging  and  proving — 

a.  That  the  proceeding  was  malicious  (5  B.  M.,  546;  9  Bush,  744);  though  proof 
of  want  of  probable  cause  may  authorize  the  inference  of  malice.  5  B.  M.t  546;  7 
Bush,  389. 

//.  That  the  prosecution  was  without  probable  cause;  and  the  words  "wrongfully," 
" unjustly,"  "falsely,"  "maliciously,"  "without  good  cause,"  are  not  equivalent  to  the 
charge  of  want  of  probable  cause.     7  Mon.,  371 ;  10  B.  M.,  20,  21 ;  1  Met.,  240;  2  Id.,  463. 

c.  And  the  plaintiff  must  state  facts,  showing  that  the  prosecution  or  proceeding  has  been 
terminated  in  his  favor;  as,  by  a  judgment  of  a  court  (12  B.  M.,  553  ;  3  Met.,  192),  or  the 
ignoring  of  an  indictment  by  a  grand  jury  (3  Mon.,  209),  or  the  entry  of  a  nolle  prosequi 
on  motion  of  the  commonwealth's  attorney.     1  B.  M.,  359. 

And  an  order  in  a  civil  case  which  can  not  be  appealed  from — such  as  an  order  dissolving 
an  injunction,  without  finally  disposing  of  the  action — is  not  such  a  termination  as  will 
authorize  an  action  for  malicious  prosecution.     3  Met.,  192. 

Nor  can  such  action  be  maintained  whilst  an  appeal  is  pending.  12  B.  M.,  554;  2 
Met.,  465. 

And,  though  the  plaintiff  may  have  obtained  a  reversal  of  the  judgment  of  the  court 
below,  he  can  not  maintain  such  action  without  allegations  showing  that  the  judgment  was 
«' unfairly  obtained  and  was  the  result  of  acts  of  malice  and  oppression;"  because  the 
judgment,  unless  obtained  by  fraud,  furnishes  conclusive  evidence  of  probable  cause.  12 
B.  M.,  555-56;  18/^,845. 

But  an  indictment  by  a  grand  jury  is  only  prima  facia  evidence  of  probable  cause,  and 
does  not  prevent  an  action  by  the  accused  after  acquittal.  Garrard  v.  Willett,  4  J.  J. 
AS.,  628. 

As  to  damages:  The  plaintiff  is  entitled  to  recover  not  only  compensatory  damages — such 
as  costs  and  expense's  incurred,  or  injury  to  property  or  deprivation  of  its  use — but 
exemplary  damages.  8  B.  M.,  52;  13  Id.,  225-26.  But  he  can  not  introduce  proof  as  to 
compensatory  damages  unless  he  state  them  in  his  petition.     See  note  3,  page  86. 

2.  Statutory  actions  for  wrongful  prosecutions. 

Chapter  1,  {3,  of  the  General  Statutes,  authorizes  an  action  for  the  seizure  of  property 
under  an  attachment  or  distress- warrant  "  without  good  cause,"  and  the  recovery  of  dam- 
ages for  the  seizure  and  sale  of  the  property,  if  sold,  and  the  defendant's  cost  in  the  dis- 
tress or  attachment. 
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(i)  It  seems  clear,  though  the  point  does  not  appear  to  have  been  expressly  decided,. 
that  such  action  can  not  be  maintained  unless  the  attachment  or  distress- warrant  has  been 
disposed  of  in  favor  of  the  plaintiff  in  the  action. 

(2)  The  plaintiff  is  not  bound  to  aver  malice ;  the  existence  of  probable  cause  consti- 
tutes no  defence ;  and  the  discharge  of  the  attachment  upon  the  merits  furnishes  conclusive 
proof  that  it  was  obtained  without  good  cause.     I  Met.,  237. 

{3)  The  plaintiff  can  not  recover  damages  for  injury  to  his  credit  or  character.  1 
Met.,  237. 

(4)  Al  hough  the  General  Statutes  (differing  from  the  Revised  Statutes)  give  to  the 
plaintiff  a  right  to  recover  his  "  costs  in  the  attachment,"  they  do  not,  I  believe,  give  him 
the  right  to  recover  the  costs  of  defending  the  action  independently  of  the  attachment. 
See  cases  cited  in  (he  next  following  note. 

3.  Actions  on  attachment  or  injunction-bonds. 

(1)  In  an  action  on  attachment-bond,  given  pursuant  to  \  198  of  the  Code — viz.»  a  bond 
to  "  pay  the  defendant  all  damages  which  he  may  sustain  by  reason,  of  the  attachment,  if 
the  order  be  wrongfully  obtained" — 

a.  The  plaintiff  need  not  allege  malice  nor  want  of  probable  cause;  and  an  averment 
of  probable  cause  constitutes  no  defence.     8  B.  M.,  51. 

b.  The  action  can  not  be  maintained  unless  the  attachment  has  been  discharged.  3 
Met.,  123.  And,  as  a  general  rule,  a  judgment  discharging  the  attachment  is  conclusive 
proof  that  it  was  wrongfully  obtained.  But  in  Pettil  and  Owen  v.  Mercer,  8  B.  M.t  51, 
it  was  held  that  the  plaintiff's  dismission  of  his  action,  after  the  defendant  had  paid  bis 
demand,  did  not  prove  that  the  attachment  therein  was  wrongfully  obtained.  And  in 
Cooper,  &c,  v.  HilPs  adm%x,  3  Bush,  219,  it  appeared  that  the  attachment  had  been  dis- 
charged by  the  circuit  court  and  reinstated  by  a  judge  of  the  Court  of  Appeals;  that,  in 
that  state  of  case,  the  clerk's  office  was  burned,  whereby  Cooper  was  prevented  from  com- 
plying with  a  rule  requiring  him  to  supply  a  complete  record  of  the  case ;  and  that, 
thereupon,  "his  petition  was  dismissed,  and  his  attachment  discharged  without  prejudice;'* 
and  it  was  held  that  said  orders  furnished  **  no  evidence  "  that  the  attachment  was  wrong- 
fully obtained. 

c.  It  was  held  that  recovery  in  an  action  for  maliciously  causing  an  attachment  to  be 
issued  bars  an  action  on  the  attachment-bond.     82  Ky.,  505. 

d.  As  to  damages. 

The  plaintiff  can  not  recover  damages  for  an  injury  to  his  feelings  or  character  or 
credit  or  business,  his  right  of  recovery  being  limited  to  his  actual  costs  and  damages 
resulting  from  the  attachment:  as,  for  injury  sustained  by  being  deprived  of  the  use 
of  property,  or  by  its  loss  or  deterioration  in  value  (8  B.  M.,  52;  18  Id.,  846) ;  or  loss 
sustained  by  his  prevention  from  performing  a  contract  (6  Bush,  259) ;  and,  besides  taxed 
costs,  he  may  recover  the  amount  of  a  reasonable  attorney's  fee  which  he  has  paid,  or 
agreed  to  pay,  for  services  in  resisting  the  attachment  (3  Met.,  34,  98) ;  but  he  can  not 
recover  costs  or  expenses  resulting  from  the  action  independently  of  the  attachment ;  as, 
costs,  &c,  of  contesting  the  demand  to  satisfy  which  the  attachment  was  obtained.  3 
Met,  34;  4  Bush,  283. 

(2)  In  an  action  on  an  injunction-bond,  given  pursuant  to  \  278,  subs.  3  of  the  Code, 
viz.,  a  bond  to  pay  to  the  party  enjoined  such  damages  as  he  may  sustain,  if  it  be  finally 
decided  that  the  injunction  ought  not  to  have  been  granted — 

a.  The  plaintiff  must  allege  that  the  action  in  which  the  injunction  was  obtained  has 
been  determined  in  his  favor.  It  is  not  sufficient  to  allege  that  the  injunction  has  been 
discharged.  3  Met.,  192.  But  in  Pugh  v.  White,  78  Ky.,  210,  it  was  held  that  the  dis- 
mission of  a  petition,  for  failure  to  revive  the  action,  was  a  judicial  determination  that  an 
injunction  obtained  thereon  ought  not  to  have  been  granted,  and  gave  a  right  to  sue  on 
the  injunction-bond,  though  the  injunction  had  not  been  formally  discharged. 
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b.   As  to  damages. 

When  an  injunction  is  merely  ancillary  to  the  relief  sought — as,  to  stay  waste  in  a 
widow's  action  for  dower — reasonable  counsel-fees  may  be  recovered  on  the  injunction- 
bond:  aliter,  when  the  injunction  is  the  prime  cause  of  action;  as,  in  an  action  to  enjoin 
defendants  from  condemning  a  right  of  way  over  the  plaintiff's  land.  14  B.  M.t  497 ;  86 
A>.,  516. 

And  an  assessment  of  damages  by  the  court  is  neither  necessary  nor  proper  in  order  to 
authorize  an  action  on  such  bond.     13  Bush,  428 ;  14  Id.,  183. 

(3)  As  to  actions  on  injunction-bonds  given  in  actions  to  enjoin  proceedings  on  judgments,  see 
i  295,  and  notes  thereto. 

III.  Petitions  in  actions  for  injury  to  reputation  :  which  are,  1,  actions  for 
libel  or  slander;  2,  actions  for  injury  to  credit  by  malicious  prosecutions;  and  3,  actions  for 
seducing  the  plaintiff  fs  wife  or  daughter. 

I.   Actions  for  libel  or  slander. 

Though  these  torts  are,  essentially,  injuries  to  the  person,  the  pleadings  concerning 
them  differ  materially  from  those  concerning  personal  injuries  generally. 

(1)  The  common  law  remedy  is  an  action  of  trespass  on  the  case,  as  the  injury  is  not 
forcible.     I  Ch.  PL,  139. 

(2)  As  to  stating  extrinsic  facts. 

Formerly  it  was  usual,  if  not  necessary,  for  the  plaintiff  to  state  facts  showing  that  the 
slanderous  words  were  used  with  reference  to  him,  unless  the  words  themselves  so  showed. 
Thus,  in  the  leading  case  of  Craft  v.  Boite,  1  Saunders,  241,  the  declaration  alleged  that  the 
defendant  pointed  with  his  finger  at  the  plaintiff whilst  saying  to  several  persons,  "Look, 
there  is  a  thievish  rogue.  He  hath  stolen,"  &c.  But  such  statements  are  dispensed  with 
by  \  125  of  the  Code,  which  declares  that  "  in  an  action  for  libel  or  slander,  it  is  not  neces- 
sary to  state  any  extrinsic  facts  for  the  purpose  of  showing  the  application  to  the  plaintiff 
of  the  alleged  defamatory  matter ; "  and,  indeed,  such  statements  seem  to  be  prohibited 
by  }  1 19,  which  declares  that  the  evidence  relied  on  by  a  party  shall  not  be  stated  in  a 
pleading. 

If,  however,  the  words  be  not  per  se  actionable,  the  plaintiff  must  state  extrinsic  facts 
showing  that  they  are  so  [which  statement  is  generally  called  the  colloquium,  because  it 
generally  relates  to  a  conversation  between  the  defendant  and  the  plaintiff  or  some  other 
person] ;  and  must  also  state  what  was  the  meaning  of  the  defendant  in  using  the  words 
[which  is  called  the  innuendo].  I  Ch.  PL,  383  ;  7  Mon.,  314;  8  B.  A/.,  487-88.  "In  such 
case,  four  distinct,  positive  allegations  are  in  general  necessary :  as,  in  a  declaration  for 
accusing  a  person  of  having  been  forsworn  in  an  answer  in  chancery  [the  term  forsworn 
not  being  in  itself  actionable],  first,  the  fact  of  such  answer  upon  oath ;  secondly,  a  collo- 
quium, or  speaking  of  and  concerning,  or  with  reference  to,  such  answer ;  thirdly,  the  words 
themselves ;  and  fourthly,  the  innuendo  that  the  defendant  meant  by  those  words  to  impute 
perjury  to  the  plaintiff  in  such  his  answer."  1  Ch.  PL,  383.  And  the  same  rules  prevail 
as  to  words  which,  though  not  generally  actionable,  are  actionable  because  they  are 
injurious  to  a  person  in  his  trade,  profession,  &c.     Ibid. 

If,  howeveT,  the  words  be  per  se  actionable  (as  for  saying,  or  for  expressing  a  belief  or 
a  suspicion,  that  the  plaintiff  had  committed  perjury  or  any  other  felony,  ( 1  Ch.  PL,  384 ;  1 
'Bibb,  593;  7  Mon.,  314),  neither  colloquium  nor  innuendo  is  necessary;  but  it  is  sufficient 
for  the  petition  to  state  defendant's  malicious  intent  and  the  slander  concerning  the  plain- 
tut  (1  Ch.  PL,  383) ;  and  an  averment  of  the  plaintiff's  innocence  is  unnecessary,  as  the 
law  presumes  his  innocence.     Id. 

(3)  As  to  stating  the  words  complained  of 

It  is  not  sufficient  to  state  merely  the  effect  of  the  words  uttered*;  as,  to  state  that  the 
defendant  charged  the  plaintiff  with  the  commission  of  a  particular  crime ;  but  the  specific 
words  in  which  the  slander  is  conveyed  must  be  set  forth  in  the  petition.    4  Met.,  137. 
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And  it  was  formerly  held  that  the  words  must  be  proved  exactly  as  alleged;  but  it  is 
sufficient  now  to  prove  them  substantially.  See  4  Bibb,  515,  and  I  Dana,  529,  in  which  the 
plaintiff  alleged  that  the  defendant  said  (meaning  the  plaintiff)  that  "he"  stole,  &c. ;  and 
the  proof  was  that  the  defendant  said  that  "you"  stole,  &c. ;  and  1  Bibb,  165,  in  which 
the  plaintiff,  John  Hume,  alleged  that  the  defendant  said  that  "John  Hume"  stole  com; 
and  the  proof  was  that  the  defendant,  speaking  of  John  Hume,  said  that  "he"  stole  corn; 
and  3  Dana,  258,  in  which  the  plaintiff  alleged  that  the  defendant  charged  him  with  having 
"stolen  hogs;"  and  the  proof  was  that  the  defendant  had  charged  the  plaintiff  with 
stealing  "a  hog;  "and  5  Mon.,  560,  in  which  the  plaintiff  alleged  that  the  defendant 
charged  him  with  committing  perjury  as  a  witness  in  the  case  of  A,  &c,  v.  B,  Sec;  and  the 
proof  showed  that  the  plaintiff  testified  (only)  in  a  cross-action  in  said  case ;  and  Holt  v. 
Turpin,  78  Ky.,  433,  in  which  the  plaintiff  alleged  that  the  defendant  charged  him  with 
swearing  falsely  before  a  grand  jury,  and  it  appeared  that  the  plaintiff  had  not  testified 
at  all.  And  the  plaintiff  need  not  prove  all  the  words  alleged,  if  part  of  them  be  sufficient 
to  sustain  his  action.     I  Ch.  PL,  384;  I  Bibb,  165. 

(4)  As  to  stating  publication  of  the  slander. 

The  petition  must  show  a  publication  of  the  slander ;  but  any  words  that  denote  a  pub- 
lication are  sufficient ;  and  an  averment  that  the  words  were  fpoken  in  the  presence  of 
divers  persons,  although  not  stating  that  they  heard  or  understood  them,  is  sustainable; 
but  it  is  not  correct  merely  to  aver  that  the  words  were  spoken,  omitting  the  words  and 
published.  12  Bush,  362.  And  as  to  the  plaintiff's  right  of  action,  that  rule  is  as  appli- 
cable to  a  written  as  to  a  verbal  slander ;  he  can  not  maintain  an  action  for  the  slanderous 
contents  of  a  letter  delivered  to  him,  and  not  exhibited  to  any  other  person  ;  although  the 
writer  would  be  subject  to  an  indictment  on  the  ground  of  the  tendency  of  his  letter  to 
produce  a  breach  of  the  peace.     Mcintosh  v.  Motherly,  9  B.  M.,  119. 

(5)  As  to  averring  malice. 

Chitty  says  that,  "  though  it  is  usual  to  state  that  the  defendant  maliciously  published 
the  scandal,  yet  the  word  falsely  alone  is  sufficient."  I  Ch.  PL,  381.  It  was,  however, 
held  in  Williams  v.  Gordon,  1 1  Bush,  693,  that  the  plaintiff  must  aver  that  the  words  were 
spoken  maliciously :  an  averment  that  they  were  "false,  slanderous,  and  defamatory" 
being  insufficient,  because  "  the  words  may  have  been  spoken  in  jest,  or  upon  an  occasion 
or  in  a  manner  which  would  rebut  the  presumption  of  malice  arising  from  the  fact  that 
they  were  false."  But,  according  to  the  opinion  in  Hanningv.  Bassett,  12  Bush,  361,  any 
equivalent  expressions  showing  malice,  "as  wrongfully  and  falsely,"  will  suffice.  And,  as 
to  this,  Chitty  says  "  it  has  even  been  decided  that  words  actionable  in  themselves,  though 
not  stated  in  the  pleadings,  may  be  proved  in  order  to  show  the  quo  animo  the  defendant 
spoke  the  words  declared  upon.  .  .  .  But  the  jury  ought  not  to  give  damages  for  such 
words."     1  Ch.  PL,  384,  389:  as  to  which  see  Taylor  v.  Moran,  4  Met.,  127. 

(6)  As  to  the  innuendo. 

This  is  only  explanatory  of  matter  previously  stated;  "it  serves  only  to  apply  the 
slander  to  the  precedent  matter,  but  can  not  add  to  or  enlarge,  extend,  or  change  the  sense 
of  the  previous  words ;  and  .  .  .  the  matter  to  which  it  alludes  must  always  appear 
from  the  antecedent  parts  of  the  declaration."  I  Ch.  PL,  384 ;  Beswick  v.  Chappel,  8  B.  M., 
486;  Caldwell  v.  Abbey,  Hardin,  530.  In  Caldwell  v.  Abbey  the  court  said  that  "no  issue 
can  be  taken  on  the  truth  of  the  words  contained  in  an  innuendo.  If  the  words,  as 
spoken,  were  not  actionable,  the  innuendo  can  not  make  them  so."  But,  whilst  that  is  true, 
it  has  been  held  that  if  the  plaintiff  choose  to  aver  in  an  innuendo  (though  no  innuendo 
is  necessary),  that  the  words  were  spoken  in  a  certain  sense,  he  must  prove  that  they  were 
spoken  in  that  sense.     I  Ch.  PL,  385;  Smith  v.  Carey,  3  Campbell,  461. 

(7)  Construction  of  words  alleged  to  be  slanderous. 

In  Hume  v.  Arrowsmith,  1  Bibb,  166,  the  court  said:  "The  vibrating  opinions  of  former 
times,  between  construing  the  words  in  the  milder  or  in  the  more  grievous  sense,  have 
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settled  down  to  rest  upon  the  dictates  of  common  sense.     The  words  are  to  be  taken  in 
their  obvious  meaning,  and  in  that  sense  in  which  they  would  be  understood  by  those  who 
hear  or  read  them."     Ace.  1  Bibb,  594;  4  Id.,  189;  3  Dana,  258. 
(8)  As  to  damages,  see  note  3,  page  85. 

2.  Actions  for  injury  to  the  plaintiff rl *s  credit  by  a  wrongful  prosecution. 

Though,  as  has  been  shown  in  note  (1),  page  88,  a  plaintiff,  according  to  the  common 
law,  may,  under  some  circumstances,  maintain  an  action  of  trespass  for  the  wrongful  arrest 
of  his  person  or  seizure  of  his  goods,  made  undercolor  of  legal  proceedings  ;  his  only  common 
law  remedy  for  injury  to  his  credit,  resulting  from  such  arrest  or  seizure,  is  an  action  of  tres- 
pass on  the  case;  because  that  injury  is  a  consequential,  and  not  immediate,  result  of  the 
arrest  or  seizure:  and,  in  such  action,  the  plaintiff  must  set  forth  the  trade  or  business 
wherein  his  credit  has  been  affected  (1  Ch.  PI.,  367) ;  and  must  state,  the  facts  as  to  want 
of  probable  cause,  malice,  and  termination  of  the  action  which  caused  the  injury,  as  in 
other  actions  on  the  case  for  malicious  prosecutions.*  Mitchell  v.  Mattingly,  1  Met.,  237, 
and  cases  cited. 

It  is  clear  that,  under  the  old  practice,  the  plaintiff  could  not  join  a  count  in  trespass 
for  the  arrest  of  his  person  or  seizure  of  his  goods  with  a  count  in  case,  for  the  consequen- 
tial injury  to  his  credit;  and  according  to  Dragoo  v.  Levi,  2  Duv.,  520,  that  rule  has  not 
been  changed  by  the  Code. 

As  to  damages,  see  note  3,  page  85. 

3.  Actions  for  seduction. \ 

Chapter  1,  §  2,  of  the  Revised  Statutes  (re-enacted  by  the  General  Statutes)  declared 
that  "an  action  for  seduction  may  be  maintained  without  any  allegation  or  proof  of  the 
loss  of  service  of  the  female,  by  reason  of  the  wrongful  act  of  the  defendant." 

In  order  to  discover  the  meaning  of  this  statute,  if  it  can  be  discovered,  the  former  law 
concerning  actions  for  seduction  must  be  understood. 

In  Hancock  v.  Wilhoyte,  1  Duv.,  313,  which  was  an  action  for  loss  of  service  of  the 
plaintiff's  daughter,  resulting  from  her  impregnation,  &c,  the  court  said  that  the  statute 
gave  "  only  a  cumulative  or  alternative  remedy ;  and  that,  consequently,  an  action,  as  in 
this  case,  may  be  maintained  for  the  loss  of  service  only,  for  which  alone,  antecedently  to 
this  statute,  the  father  had  any  cause  of  action,  and  in  which  no  damages  could  be  recovered  for 
mere  seduction."  (The  emphasis  is  mine].  And  in  Wilhoyte  v.  Hancock,  5  Bush,  570,  the 
court  said :  "  Now  this  loss  of  service  and  expense  are  the  very  foundation  of  this  action 
by  the  parent  at  common  law;  for  the  mere  trespass  of  debauching  and  seducing  a 
daughter,  an  action  in  her  name  could  perhaps  be  maintained  at  law."  And  in  Wood- 
Ttwrd  v.  Anderson,  9  Bush,  628,  the  court  said :  "  In  an  action  for  seduction  at  common 
law,  the  consequential  injury  per  quod  servitium  amisit  is  the  sole  foundation  of  the  action." 
According  to  those  cases,  a  father  has  no  common  law  remedy  for  the  seduction  of  his 
daughter,  unless  it  resulted  in  loss  of  service ;  and  even  then,  according  to  Hancock  v. 
Wilhoyte,  the  father  can  not,  according  to  the  common  law,  recover  damages  for  the 
seduction. 

Whilst  the  former  proposition,  though  not  the  latter,  I  believe,  may  be  supported  by 
dicta  and,  possibly,  by  decisions  of  courts  in  other  States ;  both  propositions  are  erroneous 
according  to  the  common  law  of  Kentucky  as  established  before  the  enactment  of  the 
statute;  for,  1,  Chitty  s&ys:  *' Force  is,  in  legal  contemplation,  of  two  descriptions,  either 
implied  hy  law  or  actual:  force  is  implied  in  every  trespass  quare  clausum  f regit.  .  .  . 
In  the  case  of  false  imprisonment,  also,  force  is  implied ;  and  the  same  rule  prevails  where 
a  wife,  daughter,  or  servant  has  been  enticed  away  or  debauched,  though,  in  fact,  they 

*  As  to  averments  in  such  actions,  see  note  (a),  page  89. 

f  In  the  notes  under  this  head  I  refer  to  the  rights  of  a  M  father/'  for  the  sake  of  brevity,  without 
intending  to  intimate  that  an  action  for  the  seduction  of  a  female  may  not  be  maintained  by  her  mother, 
if  she  have  no  father,  or  by  any  person  standing  in  Uco  parentis. 
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consented,  the  law  considering  them  incapable  of  consenting ;  and  trespass  may  be  sap- 
ported,  though  case  for  the  consequence  of  the  wrong  has,  till  of  late,  been  the  more 
usual  form  of  declaration"  {\Ch.  PL-,  126) ;  and  that  doctrine  was  expressly  approved  in 
Tyson  v.  Ewing,  3  J.  J+  M.t  185,  in  which  it  was  held  that  the  owner  of  a  slave  could,  on 
the  ground  of  implied  force,  maintain  an  action  of  trespass  vi  et  armis  against  a  defendant 
who  had  accepted  the  slave's  voluntary  services  as  a  "hand"  on  a  steamboat,  though 
the  defendant  had  returned  the  slave  to  the  plaintiff;  2,  in  Burks  v.  Sham,  2  Bibb,  341,  it 
was  held  that,  in  an  action  by  a  father  for  the  seduction  of  his  daughter  and  consequent 
expense  and  loss  of  service,  "the  tort  in  seducing  the  daughter  [the  word  'plaintiff7  in 
the  report  of  the  case  being  clearly  a  typographic  error]  is  the  ground  of  the  action;  and 
as  it  was  aggravated  or  otherwise  would  tend  to  increase  or  diminish  the  damages  which 
the  father  ought  to  recover;"  and,  3,  in  Applegate  v.  Rubel,  2  Mar.,  128,  which  was  an 
action  on  the  case  by  a  father  for  loss  of  service,  &c,  it  was  held  that  he  could  recover 
exemplary  damages  for  the  seduction  of  his  daughter. 

And  a  father  could  maintain  either  an  action  of  trespass  or  trespass  on  the  case  for  the 
seduction  of  his  daughter,  if  living  with  him  and  under  twenty-one  years  of  age,  without 
averring  service  (Comyn's  Digest \  title  Trespass,  letter  D;  Applegate  v.  Rubel,  2  Mar.,  128) ; 
or,  if  over  twenty-one  years  of  age,  by  averring  and  proving  even  slight  service,  though 
there  was  no  contract  therefor.  See  authorities  last  cited  and  Bennett  v.  Alcott,  2  Dumford& 
East,  166.  But  a  father  could  not  maintain  either  trespass  or  case  for  the  seduction  of  his 
daughter  when  in  the  service  of  another,  whether  she  were  over  or  under  twenty-one. 
Contyn's  Digest,  title  Action  upon  the  Case,  letter  B,  I ;  and  title  Trespass^  letter  D. 

In  trespass,  the  plaintiff  was  entitled  to  recover  at  least  nominal  damages,  and  the  jary 
could  give  exemplary  damages  for  the  implied  force  (see  note  3,  page  85) ;  and  he  could, 
too,  recover  consequential  damages  for  loss  of  service  or  money  expended  in  case  of  sick* 
mess ;  whilst  in  case,  waiving  the  implied  force,  he  could  recover,  not  only  those  special 
•damages,  but  also  exemplary  damages  for  the  consequential  injury  to  his  reputation  and 
feelings  resulting  from  the  seduction.     Applegate  v.  Rubel,  2  Mar.,  128;  9  Bush,  458-59. 

And  it  seems  clear  that  the  plaintiff's  right  to  recover  such  exemplary  damages,  whether 
in  trespass  or  in  case,w2M  distinct  from  his  right  to  recover  special  damages  for  loss  of 
•service  or  money  expended ;  and  that,  after  recovering  exemplary  damages,  whether  in 
trespass  or  case,  the  right  to  sue  for  which  accrued  immediately  upon-  the  seduction,  he 
could  maintain  case  for  special  damages  accruing  subsequently. 

In  an  action  for  seduction  it  was  not  necessary  for  the  plaintiff  to  allege  or  prove 
•defendant's  knowledge  of  the  relationship  between  the  plaintiff  and  the  seduced  female ; 
though,  in  an  action  for  seducing  the  plaintiff's  wife,  proof  of  marriage  was  necessary, 
proof  of  reputation  of  marriage  being  insufficient.     2  Ch.  PL,  307,  notes  g  and  h. 

And  it  was  held  that,  though,  in  an  action  by  a  woman  for  breach  of  a  marriage- 
promise,  proof  of  her  seduction  by  the  defendant  was  inadmissible;  in  an  action  by  a 
father  for  the  reduction  of  his  daughter,  such  proof  was  admissible  in  aggravation  of  dam- 
ages.    Burks  v.  Sham,  2  Bibb,  341. 

In  what  respects,  if  any,  was  the  common  law  changed  by  the  statute? 

1.  The  statute  has  not  changed  the  common  law  rule,  that  a  right  to  sue  for  seduction 
accrues  upon- the  act  of  seduction.     I  Duv.,  314. 

2.  The  statute  has  not  deprived  a  father  of  his  common  law  right  to  recover  special 
•damages  resulting  from  the  seduction  of  his  daughter.     I  Duv.,  313. 

3.  The  statute  has  not  deprived  a  father  of  his  common  law  right  to  recover  exemplary 
•damages  for  the  seduction  of  his  daughter.  Wilhoyte  v.  Hancock,  5  Bush,  567;  Pence*. 
Dozier,  7  Id.,  133. 

4.  The  statute  has  not  deprived  a  father,  who  sues  for  seduction  of  his  daughter,  of 
"his  common  law  right  to  prove,  in  aggravation  of  damages,  that  she  was  seduced  under  a 
promise  to  marry  her.     7  Bush,  134. 
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5.  In  Woodward  v.  Anderson,  9  Bush,  624,  it  was  contended  that,  as  the  statute  dis- 
penses with  the  necessity  of  alleging  or  proving  service,  a  woman  can  maintain  an  action 
for  seduction  of  herself;  but  the  court,  notwithstanding  dicta  in  5  Bush,  570,  and  7  Id,, 
134,  held  correctly,  I  believe,  that,  in  this  respect,  the  statute  did  not  change  the  common 
law ;  which,  though  it  implies  force  in  favor  of  a  person  whose  wife  or  daughter  has  been 
seduced,  does  not  so  imply  in  favor  of  the  guilty  wife  or  the  not  guiltless  daughter;  and, 
consequently,  does  not  tolerate  an  action  by  a  female  for  her  debauchment.     2  Bibb,  343. 

6.  In  Woodward y.  Anderson,  9  Busk,  627,  the  court  said:  "This  statute  does  not  give 
the  right  of  action  to  any  other  persons  than  those  who  could  maintain  it  at  common  law, 
and  the  only  object  the  legislature  had  in  view  was  to  dispense  with  the  allegation  and 
proof  of  the  loss  of  service."  If  this  statement  means  that  no  action  can  be  maintained 
under  the  statute  which  could  not  have  been  maintained  before,  and  if  the  statement, 
thus  understood,  is  correct ;  then  the  statute  is  nugatory,  being  merely  declaratory  of  the 
common  law  rule  as  to  actions  of  trespass.  Some  effect  can  be  given  to  the  statute  by 
holding,  as  its  language  seems  clearly  to  authorize,  that  it  gives  to  a  father  the  right  to 
sue  for  the  seduction  of  his  daughter,  though  not  residing  with  him,  and  though  in  the 
service  of  another,  when  seduced ;  and  it  seems  probable  that  this  was  the  only  object  of 
the  statute. 

7.  As  to  limitation. 

Under  the  act  of  1796  (Af.  cV  B.t  1132),  three  years  barred  an  action  of  trespass,  and 
five  years  barred  an  action  on  the  case  for  seduction. 

Chapter  63,  art.  3,  }2,  of  the  Revised  Statutes,  declares  that  "an  action  for  the  injury 
to  the  rights  of  the  plaintiff,  not  arising  on  contract,  and  not  hereinafter  enumerated 

.  .  shall  be  commenced  within  five  years  after  the  cause  of  action  accrued  ; "  and  §  3 
of  said  article  declares  that  "an  action  for  an  injury  to  the  person  of  the  plaintiff,  or  of 
his  wife,  child,  ward,  apprentice,  or  servant,  an  action  for  a  malicious  prosecution,  con- 
spiracy, arrest,  seduction,  criminal  conversation,  or  breach  of  promise  of  marriage,  shall 
be  commenced  within  one  year  next  after  the  cause  of  action  accrued;"  and  those  pro- 
visions are  contained  in  chapter  71,  art.  3,  of  the  General  Statutes. 

An  action  for  seduction,  in  which  the  plaintiff  makes  no  claim  for  loss  of  services,  is 
barred  by  the  lapse  of  one  year  from  the  act  of  seduction  {Hancock  v.  Wilkoyte,  I  Duv., 
313;  WUhcyie  t.  Hancock,  5  Bush,  567 );  and,  according  to  those  cases,  an  action  for  loss 
of  service  of  a  daughter,  and  money  expended,  is  barred  by  the  lapse  of  one  year  from 
the  time  when  the  loss  accrues — viz.,  the  time  of  her  accouchment  (Hancock  v.  Wilkoyte), 
or,  rather,  the  time  of  her  recovery  from  confinement  {  Wilhoyte  v.  Hancock) ;  but,  in  the 
latter  case,  it  was  held  that,  in  an  action  for  loss  of  service,  a  father  can  recover  exem- 
plary damages  for  the  injury  to  his  feelings,  and  his  and  his  family's  dishonor,  resulting 
from  the  seduction,  though  it  was  effected  more  than  a  year  before  the  commencement  of 
the  action. 

Concerning  those  cases  I  suggest — 

(1)  That  there  is  strong  ground  for  contending  that  the  limitation  of  an  action  for 
special  damages  (viz.,  loss  of  service  and  money  expended)  is  governed  by  the  words  above 
quoted  from  §  2 ;  and  is,  therefore,  five  years  instead  of  one  year.  This  is  certainly  true, 
unless  the  words,  "action  for  seduction,"  were  used  in  different  senses  in  ch.  63,  art.  3, 
1 3,  and  in  ch.  1,  J  2,  of  the  Revised  Statutes.  As  used  in  the  last  named  section,  they 
clearly  mean  an  action  for  exemplary  damages ;  and,  according  to  a  settled  rule  of  con- 
struction, they  must  be  held  to  have  been  so  used  in  the  above-named  \  3,  unless  it  clearly 
appear  that  they  were  used  in  a  different  sense ;  and  I  perceive  no  reason  for  holding  that 
they  were  used  in  a  different  sense. 

(2)  That  the  Court  of  Appeals  concedes,  in  both  the  Wilhoyte  cases,  that  under  the 
statute,  as  before,  a  father  has  distinct  causes  of  action  for  exemplary  damages  for  the 
seduction  of  his  daughter,  and  for  special  damages  for  loss  of  service;  and  that  I  am 


Digitized  by 


Google 


96  PLEADINGS — PETITIONS.  [TITLE  vu. 

unable  to  perceive  any  reason  for  holding  that,  because  he  has  sustained  loss  of  service  for 
which  he  sues,  he  can,  therefore,  recover  exemplary  damages  for  a  seduction  effected 
more  than  a  year  before  the  commencement  of  his  action. 

IV.  Petitions  in  actions  for  injuries  to  the  person  generally. 

I.   As  to  the  plaintiffs  right  or  interest. 

Wherever  the  right  of  the  plaintiff  is  implied  by  law,  as  the  absolute  rights  of  persons, 
it  is  unnecessary  to  state  same;  as,  in  actions  for  assault  and  battery  of  the  plaintiff,  in 
which  it  is  sufficient  to  allege  the  injury,  without  any  inducement  of  the  right  of  personal 
security ;  but  as  the  law  neither  gives  nor  implies  the  right  of  any  person  to  the  services  of 
another,  in  an  action  for  an  injury  to  the  relative  rights  of  the  plaintiff — as,  of  husband  or 
master — the  relation  must  be  stated.  1  Ch.  PL,  366,  367.  And  in  an  action  for  enticing 
away  or  harboring  the  plaintiff's  wife  or  servant,  the  plaintiff  must  allege  and  prove  that 
the  defendant  had  knowledge  of  the  relationship ;  aUter,  in  an  action  for  debauching  the 
plaintiff's  wife  or  servant.     2  Ch.  PL,  307,  note  g. 

As  to  actions  by  and  against  personal  representatives,  &c. 

According  to  the  common  law,  "in  the  case  of  injuries  to  the  person,  whether  by 
.  assault,  battery,  false  imprisonment,  slander,  or  otherwise,  if  either  the  party  who  received 
or  committed  the  injury  die,  no  action  can  be  supported  either  by  or  against  the  personal 
representatives."     1  Ch.  PL,  59. 

But  in  Winnegar's  admW  v.  Central  Passenger  Railway  Co.,  85  Ky.,  547,  it  was  held 
that,  at  common  law,  actions  for  injuries  to  the  person  survive  "when  the  action  can  be 
framed  in  form  ex  contractu-,"  and,  consequently,  that  the  defendant's  agent,  the  driver 
of  a  street  car,  having  wrongfully  ejected  a  passenger,  thereby  causing  his  death  twelve 
days  afterward,  his  administrator  had  a  right  to  maintain  an  action,  in  the  nature  of  an 
action  on  the  case,  for  the  injuries  resulting  from  a  breach  of  the  defendant's  contract  to 
carry  him  safely,  and  to  "recover  damages  for  the  physical  and  mental  agony  of  the  intes- 
tate from  the  time  of  the  commission  of  the  wrong  up  to  his  death." 

And,  if  the  death  of  a  wife  or  of  a  child  (though  the  child  be  of  age,  if  in  service  of 
the  plaintiff  at  the  time  of  the  injury.  Applegate  v.  Ruble,  2  Mar.,  128;  IVilhoyte  v.  Hath 
cock,  5  Bush,  567)  be  caused  by  a  wrongful  act,  the  husband  or  parent  can  maintain  an 
action  against  the  wrong-doer  for  the  loss  of  the  society  of  the  wife,  or  of  the  servicer  of 
the  child,  from  the  time  of  the  injury  to  the  time  of  death  {Eden  v.  L.  &  F.  R.  Co.,  14 
B.  M.,  206) ;  and  may  also  recover  expenses  incurred  for  medical  services,  care  in  nursing, 
&c. ;  but  not  for  the  plaintiff's  mental  suffering  caused  by  the  injury  to,  or  death  of,  the 
wife  or  child.     Covington  Street  R.  Co.  v.  Parker,  9  Bush,  455. 

But  the  law  as  to  causes  of  action  which  die  with  the  person  has  been  changed  in 
several  respects,  by  statutes,  viz. — 

(1)  Anactof\%\z  {M.  6*  B.,  88),  re-enacttd  by  chapter  10  of  the  Revised  Statutes  and 
of  the  General  Statutes,  which  declared  "that  hereafter,  no  species  of  actions  for  personal 
injuries  shall  cease  or  die  with  the  person  except  actions  for  assaults  and  batteries,  slander, 
criminal  conversation,  and  so  much  of  the  action  for  malicious  prosecution  as  is  intended 
to  recover  for  the  personal  injury." 

Under  that  statute  it  has  been  held— 

a.  That  the  intentional  shooting  or  wounding  of  a  person  is  an  "  assault  and  battery," 
within  the  meaning  of  the  act,  a  cause  of  action  for  which  dies  with  the  person.  79 
A>.,  370. 

b.  That  the  act  gives  to  a  personal  representative  no  right  of  action  when  the  decedent 
had  none  (9  Bush,  534) ;  and,  as  no  right  of  action  accrues  to  one  whose  death  instanta- 
neously follows  the  injury,  this  statute  gives  no  such  right  to  his  personal  representative 
(II  Bush,  384-85),  but  that,  if  there  be  an  appreciable  interval  between  the  injury  and  the 
death,  for  his  physical  and  mental  agony  a  right  of  action  accrues  to  the  sufferer,  and, 
under  the  statute,  survives  to  his  personal  representative.     Hansford's  adm'r  v.  Payne,  II 
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Bush,  380:  and   see   Winnegar's  adm*r  v.  Central  Passenger  R.  Co.,  85  Ky.,  547,  above 
cited,  page  96. 

c.  In  Huggins  v.  Toler,  1  Bush,  192,  the  court,  without  adverting  to  any  distinction 
between  an  unlawful  arrest  under  color  of  legal  process  and  an  unlawful  arrest  without 
such  color,  held  that  a  cause  of  action  for  falsely  and  maliciously  procuring  the  unlawful 
arrest  and  imprisonment  of  the  plaintiff  by  soldiers  of  the  United  States,  survived  to  his 
administrator :  and  Chilly  maintains  that  a  person  can  maintain  either  trespass  or  trespass 
on  the  case  against  one  who  maliciously  procures  his  arrest  under  an  irregular  warrant. 
See  ante,  note  (1),  page  89. 

(2)  Chapter  1,  J  6,  of  the  General  Statutes,  which  gives  to  the  widow,  &c,  of  any  person 
killed  by  the  careless,  wanton,  or  malicious  use  of  fire-arms,  &c,  not  in  self-defence,  a 
right  of  action  against  the  person  who  commits  the  killing,  &c. 

Under  that  statute— 

a.  It  was  held  that  the  petition  must  allege  that  the  killing  was  "not  in  self-defence." 
Becker  v.  Crow,  7  Bush,  198. 

b.  The  court  expressed  the  opinion  that  the  statute  does  not  authorize  an  action  against 
the  owners  of  a  steamboat  for  a  killing  by  its  mate,  or  against  any  other  person  than  the 
one  committing  the  deed.     82  Ky.,  384. 

(3)  Chapter  32  of  the  General  Statutes,  giving  to  the  widow,  &c,  of  a  person  killed  in  a 
duel  a  right  of  action  against  his  slayer,  &c. 

(4)  Chapter  57,  \  1,  of  the  General  Statutes,  which  declares  that  "if  the  life  of  any 
person  not  in  the  employment  of  a  railroad  company  shall  be  lost  in  this  Commonwealth 
by  reason  of  the  negligence  or  carelessness  of  the  proprietor  or  proprietors  of  any  railroad, 
or  by  the  unfitness  or  negligence  or  carelessness  of  their  servants  or  agents,  the  personal 
representative  of  the  person  whose  life  is  so  lost  may  institute  suit  and  recover  damages  in 
the  same  manner  that  the  person  himself  might  have  done  for  any  injury  where  death  did 
not  ensue." 

a.  The  only  difference  between  this  section  and  J  1  of  the  act  of  March  10,  1854  (2 
Stanton's  R.  S.,  510),  is,  that,  in  the  former,  the  words  "in  this  Commonwealth"  follow 
the  word  "lost"  in  the  second  line,  whilst  in  the  latter,  the  words  "in  this  State"  follow 
the  word  "agents"  in  the  fourth  line. 

b.  This  statute  applies  to  "any  railroad,  whether  impelled  by  horse  or  steam  power,  or 
constructed  as  a  narrow  or  broad  gauge,  with  iron  or  other  railing."     10  Bush,  232. 

c.  This  statute  does  not  affect  the  common  law  right  of  a  husband  or  parent  to  recover 
damages  for  the  loss  of  society  of  his  wife,  or  loss  of  service  of  his  child,  and  expenses 
for  medical  attendance,  &c.     9  Bush,  455. 

(5)  Chapter  57,  \  3,  of  the  General  Statutes,  which  declares  that  "  if  the  life  of  any  person 
or  persons  is  lost  or  destroyed  by  the  willful  neglect  of  another  person  or  persons,  com- 
pany or  companies,  corporation  or  corporations,  their  agents  or  servants,  then  the  widow, 
heir,  or  personal  representative  of  the  deceased,  shall  have  the  right  to  sue  such  person  or 
persons,  company  or  companies,  corporation  or  corporations,  and  receive  punitive  damages 
for  the  loss  or  destruction  of  the  life  aforesaid." 

a.  The  only  difference  between  this  section  and  \  3  of  the  act  of  March  10,  1854,  is, 
that  the  latter  gives  the  right  of  action  to  the  "personal  representative"  of  the  deceased, 
whilst  the  former  gives  it  to  the  "widow,  heir,  or  personal  representative  " 

b.  The  word  "heir"  in  the  statute  means  "child."     86  Ky.,  395. 

c.  The  statute  gives  only  one  cause  of  action,  with  a  preference  to  the  widow  and 
children,  if  there  be  any,  over  the  personal  representative ;  a  judgment  in  an  action  by 
one  bars  an  action  by  either  of  the  others ;  limitation  against  one  runs  against  all ;  and  if 
there  be  no  children,  the  pendency  of  an  action  by  the  widow  can  be  pleaded  in  bar  of 
the  further  prosecution  of  an  action  previously  brought  by  the  administrator.  L.  <5r*  N, 
R.  Co.  v.  Sanders,  86  Ky.,  259;  Henderson's  adm'r  v.  Ky.  Central  R.  Co.,  Id.,  389. 
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d.  This  statute  gives  no  right  of  action  for  the  intentional  killing  of  a  person.  Springs 
admW  v.  Glenn,  12  Bush,  172;  Morgan  v.  Thompson,  82  Ky.,  383. 

2.  As  to  the  injury.* 

The  common  law  remedy  for  an  injury  to  the  person,  generally,  is  an  action  of  trespass 
or  of  trespass  on  the  case.  And,  though  the  Code  has  abolished  those  forms,  it  has  not 
abolished  the  distinctions  on  which  they  were  founded.  Ante,  page  84.  And  those  dis- 
tinctions may  yet  be  frequently  material ;  because,  if  for  no  other  reason,  it  seems  proba- 
ble that  if  the  plaintiff,  instead  of  bringing  trespass  for  an  «« assault  and  battery,"  should 
(having  the  right  to  do  so),  waive  the  trespass  and  bring  an  action  on  the  case  for  the  injury, 
the  right  of  action  would  survive  under  chapter  10  of  the  General  Statutes.  See  Win- 
negar  v.  Central  Passenger  R.  Co.,  85  Ky.,  547,  and  comments  on  Huggins  v.  Toler,  ante, 
note  (1),  page  89. 

( I )  Actions  of  trespass  for  personal  injuries. 

In  trespass  it  is  necessary,  in  general,  for  the  plaintiff  to  show  that  the  injury  was  the 
immediate,  not  the  consequential,  result  of  an  actually  or  impliedly  forcible  act  of  the  defendant; 
as,  beating  the  plaintiff's  servant  (4  Bibb,  222),  or  his  wife  (Comyn's  Dig.,  title  Trespass, 
B.  5) ;  or  enticing  away  or  debauching  the  plaintiff's  wife,  daughter,  or  servant,  force  in 
such  cases  being  implied  (3  J.  J.  M.,  186) ;  or  an  assault  by  another  person  at  the  request 
of  the  defendant  (1  Ch.  PI.,  182) ;  or  an  assault  by  a  dog  which  the  defendant  set  on  the 
plaintiff  {Id.,  138),  or  which,  being  notoriously  ferocious,  was  not  properly  con6ned  by 
the  defendant  {Id.,  184) ;  or  throwing  into  a  highway  a  log  which,  in  falling,  hits  the 
plaintiff  {Id.,  128) ;  or  accidentally  pushing  the  plaintiff  from  a  boat  (6  Afon.,  337) ;  or 
unintentionally  shooting  him  (79  Ay.,  370) ;  or  arresting  the  plaintiff,  or  causing  him  to 
be  arrested,  under  color  of  legal  process,  if  the  court  has  no  jurisdiction,  or  if  the  process 
is  void  for  irregularity,  or  is  misapplied  gx  abused  (as  to  which  see  note  (I),  ante,  page  98); 
and  "  where  a  lighted  squib  was  thrown  in  a  market-place,  and  afterward  thrown  about 
by  others  in  self-defence,  and  ultimately  hurt  the  plaintiff,  the  injury  was  considered  as 
the  immediate  act  of  the  first  thrower,  and  a  trespass;  the  new  direction  and  the  new 
force  given  to  it  by  the  other  persons  not  being  a  new  trespass,  but  merely  a  continuation 
of  the  original  force"  (I  Ch.  Pi.,  128);  but,  if  A  strike  a  horse  on  which  B  is  riding, 
whereby  C  is  thrown  down,  trespass  does  not  lie  against  B.  Comyn's  Di&.,  title  Tres- 
pass, (C)  (c  1). 

The  statement  of  the  defendant's  motive,  though  allowable  to  enhance  damages,  is  not 
necessary  in  order  to  maintain  the  action.     1  Ch.  PI.,  378;  3  Met.,  319. 
-    And  it  is  not  necessary  to  state  the  circumstances  under  which  the  act  was  committed, 
but  is  sufficient  and  proper  to  state  the  injury  directly  and  positively,  according  to  the  facts. 
I  Ch.  PL,  375-76;  2  Met.,  149. 

And  it  is  improper  to  state  the  injury  by  way  of  recital,  as  by  saying  •«  for  that  whereas  " 
or  "wherefore"  the  defendant  did  the  act  complained  of.     1  Ch.  PL,  375-76. 

At  common  law,  the  fact  that  the  act  complained  of  constituted  a  misdemeanor  neither 
defeated  nor  suspended  a  right  of  action  for  the  private  injury  {Blassingame  v.  Gloves,  6 
B.  M.,  38) ;  but,  according  to  the  opinion  in  Eden  v.  L.  6°  F.  R.  Co.,  14  B.  M.%  204, 
with  the  exception  of  homicidal  felonies,  under  the  common  law,  as  established  in  England, 
"  a  party  injured  by  an  act  which  is  felonious  can  not  seek  ci\il  redress  for  it  until  the 
matter  has  been  investigated  and  disposed  of  before  the  appropriate  tribunal.  .  .  . 
The  existence  of  this  rule  has  not  been  recognized  in  this  State.  .  .  .  But,  according 
to  the  principles  of  the  common  law,  injuries  affecting  life  can  not,  in  general,  be  the  sub- 
ject of  a  civil  action.  In  other  inferior  felonies,  the  civil  remedy  is  merely  suspended 
until  after  the  conviction  or  acquittal  of  the  supposed  felon ;  but  for  injuries  to  lift,  the 

♦As  to  averments,  &c,  under  chapter  57  of  the  General  Statutes,  for  causing  death  of  a  person  by 
negligence,  see  note  (a),  poet,  page  113. 
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civil  remedy  is  considered  as  being  entirely  merged  in  the  public  offense."  See  General 
Statutes,  ch.,  21,  \  24,  declaring  that  "a  person  injured  by  the  violation  of  any  statute  may 
recover  from  the  offender  such  damage  as  he  may  sustain  by  reason  of  the  violation, 
although  a  penalty  or  forfeiture  for  such  violation  may  be  thereby  imposed ;"  chapter  29, 
{4,  declaring  that  "the  commission  of  a  felony  shall  not  stay  or  merge  any  civil  remedy 
of  the  party  aggrieved  against  the  felon ;  "  and  chapter  29,  article  14,  $  1  to  5  of  which 
declare  that  certain  acts  therein  mentioned  shall  be  penitentiary  offenses ;  J  6  of  which 
declares  that  any  person  who,  by  committing  either  of  the  offenses  named  in  the  preceding 
five  sections,  shall  cause  the  death  of  any  person,  "shall  be  deemed  guilty  of  murder ;" 
and  J 7  of  which  declares  that  "nothing  in  the  three  preceding  sections  shall  be  so  con- 
strued as  to  prevent  such  railroad  company,  or  any  person  injured,  from  sustaining  a  civil 
action  for  damages  against  any  person  or  persons  committing  the  offenses  aforesaid  " — thus 
seemingly  authorizing  the  inference  that,  in  legislative  contemplation,  the  offenses  mentioned 
in  $  1,  2  and  3,  not  causing  death,  would  prevent  an  action  for  damages. 

Under  the  old  practice,  the  plaintiff,  besides  stating  the  facts  constituting  the  injury, 
usually  alleged  that  it  was  done  "with  force  and  arms,"  and  "against  the  peace,  &c. ;" 
but  the  omission  of  these  averments  was  ground  for  special  demurrer  only  (1  Ch.  PL, 
376-77),  and  is  not  ground  for  either  general  or  special  demurrer  under  the  Code.  J§  92,  93. 
It  was  also  the  practice  for  the  plaintiff  to  allege  the  commission  of  "other  wrongs ;" 
under  which  allegation,  according  to  Chilly,  some  matters  may  be  given  in  evidence  in 
aggravation  of  damages,  though  not  specified  in  any  other  part  of  the  declaration ;  but 
the  plaintiff  can  not  prove,  under  such  allegation,  any  matter  which  constitutes,  of  itself, 
a  cause  of  action.  1  Ch.  PL,  389-90.  But  J  116  of  the  Code,  by  requiring  verification  of 
the  plaintiff's  allegations,  excludes  the  averment  of  "other  wrongs"  unless  other  wrongs 
have  been  committed.  And,  as  the  plaintiff  in  an  action  for  slander  can  prove  non-action- 
able words,  in  aggravation  of  damages,  though  not  stated  in  the  declaration  (1  Ch.  PL,  384) ; 
and  as  a  father,  in  an  action  for  seducing  his  daughter,  can  prove  a  contract  to  marry  her, 
in  aggravation  of  damages  (2  Bibb,  343) ;  it  seems  clear  that,  according  to  the  common  law, 
the  plaintiff  in  an  action  for  trespass  can  prove  any  non-actionable  matter  which  is  properly 
admissible  to  aggravate  damages,  without  alleging  "other  wrongs;"  and  that  J  119  of  the 
Code,  which  forbids  the  statement  in  a  pleading  of  the  evidence  relied  on  by  a  party, 
should  be  regarded*  a  fortiori,  as  forbidding  the  averment  of  "other  wrongs"  for  the  pur- 
pose of  introducing  evidence  in  aggravation  of  damages. 
(2)  Actions  on  the  case  for  personal  injuries. 
This  species  of  action  is  the  common  law  remedy — 

a.  For  torts  committed  without  force,  actual  or  implied  (\  Ch.  PL,  135);  as,  against  sur- 
geons and  physicians,  for  negligent  or  unskillful  treatment  d  Ch.  PI.,  139) ;  against  grocers 
for  furnishing  the  plaintiff  unwholesome  provisions  for  family  consumption,  or  against  a 
druggist  for  furnishing  poison  instead  of  medicine  (Fleet,  <5rV.,  v.  Hollenkamp,  13  B.  M., 
219 ;  Hansford's  adm'x  v.  Payne  &  Co.,  11  Bush,  380) ;  and  against  attorneys  or  other  agents 
for  neglecting-  the  plaintiff's  business,  or  failing  to  account  for  money,  &c,  (i.Ch.  PI., 
140) ;  or  for  slandering  the  plaintiff  (1  Ch.  PI.,  138),  or  injuring  his  credit  by  a  malicious 
prosecution  (8  B.  M.,  54) ;  or  creating  a  private  nuisance  in  the  plaintiff's  neighborhood, 
or  continuing  it,  if  created  by  another,  after  a  request  to  abate  it  (Ray  v.  Sellers,  I  Duv., 
256)  —knowledge  of  its  existence  by  such  continuer  not  being  sufficient  to  make  him  liable 
without  such  request  ( West  v.  L.  C.  &  L.  R.  Co.,  8  Bush,  404) :  or  for  creating  a  public 
nuisance  which  causes  special  injury  to  the  plaintiff;  as,  by  his  falling  over  a  log  placed  by 
the  defendant  on  a  highway  (1  Bibb,  293),  or  by  his  suffering,  in  health  or  comfort,  from 
noxious  vapors,  &c,  produced  by  the  defendant's  distillery  or  slaughter-house  (Corley  v. 
Lancaster,  81  Ky.,  171 ;  Seifried  v.  Hays,  &c,  Id.,  377) ;  or  for  committing  a  fraud  on  the 
plaintiff;  as,  by  shunning -a  toll-gate  (Blakey  v.  Dinsdale,  Cowper,  661) ;  or  by  representing 
a  person  as  being  worthy  of  credit,  knowing  him  to  be  unworthy  (I  Ch.  PI.,  378) ;  or  by 
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knowingly  misrepresenting  a  person  as  being  the  indorser  of  a  bill  of  exchange  (2  Duv.y 
156) :  or  by  knowingly  selling,  as  merchantable,  an  inferior  article  which  is  so  packed  as 
to  seem  merchantable,  and  which  it  would  be  troublesome  and  expensive  to  unpack  for 
examination;  although  the  seller  said  to  the  purchaser,  "there  it  is;  examine  for  yourself 
{Singleton1  s  adnCr  v.  Kennedy  &*  Co.,  9  B.  M.,  222) :  or  by  representing  as  sound  a  horse 
known  by  the  seller  to  be  unsound  {Hickman's  admW  v.  Thompson,  4  Bibb,.  361) ;  unless 
the  horse  was  present  and  the  unsoundness  palpable  {Hanks  v.  McKce,  2  Litt.,  227) ;  and 
it  has  been  held  that,  though  the  disease  be  readily  discoverable,  or  be  discovered,  false 
representations  or  concealments  by  the  vendor  which  deceive  the  purchaser  as  to  the  cause, 
nature,  or  recent  character  of  the  disease,  constitute  a  fraud  which  entitles  the  purchaser 
to  relief  {Smith  v.  Rowzee,  3  Mar.,  527;  Grant  v.  She/ton,  3  B.  Af.t  420;  Robertsons. 
Clarkson,  9  Id.,  506) ;  and  in  Hughes  v.  Robertson,  1  Mon.,  215,  it  was  held  that  the  plain- 
tiff, who  had  paid  for  a  blind  horse,  the  blindness  of  which  was  known  by  the  vendor  and 
not  easily  discernable,  the  price  which  the  horse  would  have  been  worth,  if  not  blind,  was 
entitled  to  sue  the  defendant  for  fraud,  though  no  representation  had  been  made  as  to 
soundness. 

And  in  Comyn's  Digest,  title  Action  upon  the  Case,  letter  A,  it  is  laid  down,  upon 
authorities  cited,  that  case  lies  for  suppressing  material  facts  in  a  return  to  a  mandamus,  if 
the  return  be  false  in  substance,  though  it  be  true  in  words:  so  it  lies  against  a  bank  for 
refusing  to  transfer  stock :  so,  when  goods  are  delivered  to  a  wharfinger  or  carrier,  and  they 
are  lost  or  stolen,  case  is  the  proper  remedy,  and  not  trover;  and,  in  case  of  a  simple 
depositum  without  reward,  the  law  raises  a  promise  not  grossly  to  neglect  or  abuse  the 
deposit,  and  if  it  is  abused  an  action  on  the  case  lies. 

And  an  action  on  the  case  lies  for  injury  caused  to  the  plaintiff  by  misrepresentations 
which,  though  not  known  to  be  false,  the  law  makes  it  the  duty  of  the  defendant  to  have 
knowledge  concerning:  as,  an  agent's  statement  as  to  the- amount  of  an  order  which  had 
been  drawn  by  his  principal  {Foard  v.  McComb,  12  Bush,  723),  or  a  statement  of  bank 
directors  as  to  the  condition  of  the  bank  {Graves  v.  The  Lebanon  National  Bank,  10  Bush, 
23) :  or  concerning  which  the  law  presumes  the  defendant  to  have  had  knowledge;  as,  a 
vendor's  statement  as  to  the  age  or  qualities  of  a  slave  {Thomas  v.  McCann,  4  B.  M.,  601 ; 
Scott  v.  Perrin,  4  Bibb,  360) ;  or  as  to  cost  of  the  goods  in  the  vendor's  retail  store.  More- 
headv.  Eades,  3  Bush,  123. 

b.  For  consequential  damages  resulting  from  forcible  torts. 

Thus,  though  a  father  could  maintain  trespass  for  beating  his  daughter  (4  Bibb,  222) ; 
or  for  seducing  her,  force  in  the  latter  case  being  implied  by  law  (3  J.  J.  M.,  186) ;  he 
could  waive  the  trespass  and  maintain  case  for  the  consequential  loss  of  service,  &c. 
I  Ch.  PL,  139. 

c.  As  to  immediate  injuries  caused  by  forcible  torts. 

As  has  been  shown,  an  action  of  trespass  lies  against  a  person  for  a  forcible  injury  com- 
mitted by  himself,  though  unintentionally.  The  questions  here  are  as  to  the  liability,  and 
the  mode  of  enforcing  the  liability,  of  a  person  for  forcible  injuries  committed,  not  by 
himself,  but  by  creatures  in  his  employment  or  under  his  control ;  as,  a  minor-son  driving 
his  father's  carriage.     I  Duv.,  317. 

According  to  the  common  law,  no  action  would  lie  for  the  wounding  of  a  person  by 
the  defendant's  dog  unless  he  had  knowledge  of  the  dog's  vicious  propensity  or  had  set 
him  on  the  plaintiff  (t  Ch.  PI.,  138,  378;  12  Bush,  341) ;  but  article  I,  g  10,  ch.  9,  of  the 
General  Statutes  declares  that  *•  every  person  owning,  having,  or  keeping  any  dog  shall 
be  liable  to  the  party  injured  for  all  damages  done  by  such  dog :  provided,  no  recovery 
shall  be  had  in  case  the  person  injured  is,  at  the  time,  upon  the  premises  of  the  owner  of 
the  dog  after  night,  or  engaged  in  some  unlawful  act  in  the  day-time."  Under  that  statute, 
an  averment  of  defendant's  knowledge  of  the  dog's  vicious  propensity  is  unnecessary, 
unless  for  the  purpose  of  enhancing  damages. 
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Though  it  was  said  in  Johnson  v.  Castleman,  2  Dana,  378,  that  "  where  a  servant, 
whilst  in  the  actual  employment  of  the  master,  commits  a  willful  trespass,  without  either 
the  authority  or  implied  assent  of  the  master,  the  latter  can  not  be  made  liable  in  trespass, 
but  only  in  case; "  it  seems  clear  that,  as  a  general  rule,  no  action  lies  against  the  master 
for  such  willful  trespass  (10  B.  Af.,  30;  8  Bush,  151) ;  though  case  lies  against  the  master 
"for  injuries  occasioned  by  the  negligence  or  unskillfulness  of  his  servant,  agent,  or  sub- 
agent,  whilst  in  the  course  of  his  employ  and  in  the  discharge  of  his  business  "  {Johnson 
v.  Bryan,  I  B.  Af.,  293) ;  even  though  the  negligence  be  gross  or  wantonly  reckless 
[Hawkins  &  Co.  v.  Riley,  17  B.  Af.,  101);  and  though  the  master  may  have  disapproved 
or  forbidden  the  act.     1 1  Bush,  482. 

A  different  rule,  however,  applies  as  between  common  carriers  and  their  passengers; 
for  the  carrier  is  bound  by  an  implied  contract  to  employ  servants  who  will  protect  his 
passenger  against  insult  or  outrage  at  the  hands  of  strangers  or  fellow-passengers,  if,  by 
the  use  of  reasonable  foresight,  such  injury  can  be  anticipated  and  averted ;  and,  a  fortiori, 
the  carrier  is  bound  to  employ  servants  who  will  not,  in  the  course  of  their  employment, 
inflict  willful  injuries  on  a  passenger  (Sherley  v.  Billings,  8  Bush,  147 ;  Winttegar's  adtn'r  v. 
Central  Passenger  Railway  Co.,  85  Ky.,  555) ;  and  in  the  case  last  cited,  such  action  was 
held  to  be  "an  action  in  the  nature  of  an  action  on  the  case  for  the  injuries  resulting  from 
a  breach  of  appellee's  contract."  85  Ky.,  555.  And  see  L.  C.  6r*  L.  R.  Co.  v.  Sullivan, 
81  Ky.,  624,  as  to  the  liability  of  a  railroad  company  for  injury  caused  by  culpable  con- 
duct of  a  conductor  in  ejecting  a  passenger  who  had  refused  to  pay  his  fare. 

But  to  incur  the  responsibility  of  master,  a  person  must  not  only  have  the  power  to 
select  the  servant,  but  to  direct  the  mode  of  executing  the  work,  and  to  so  control  him  in 
his  acts  in  the  course  of  the  employment  as  to  prevent  injuries  to  others.  If  this  relation 
do  not  exist,  no  liability  on  the  part  of  one  for  the  negligence  of  another  can  arise. 
Hence,  the  ow*er  of  real  or  personal  property,  who,  by  contract,  places  it  in  the  pos- 
session and  under  the  control  of  another,  is  not  liable  for  injuries  caused  by  the  negligence 
of  the  contractor  or  his  servants;  but  he  is  liable  for  the  creation  of  a  nuisance  or  for 
other  tort  caused  by  executing  the  contract  according  to  the  agreement ;  for,  as  to  this, 
the  contractor  is  the  owner's  agent,  with  express  authority  to  do  the  act  {Robinson  v. 
IVebb,  11  Bush,  464;  Matheney  v.  Wolf,  2  Dim.,  137);  and  in  the  case  last  supposed, 
trespass  would  lie  against  the  owner  according  to  the  common  law,  if  the  injury  were 
immediate  and  forcible. 

As  to  actions  by  servants  against  masters  for  torts  committed  by  co-servants,  see  L.  <5r* 
N.  R.  Co.  v.Robinson,  4  Bush,  508;  L.  &*  C.  R.  Co.  v.  Covens,  9  Id.,  565;  L.  &  N.  R. 
Co.  v.  Collins,  2  Duv.,  1 19;  same  v.  Books'  adtrtr,  83  Ky.,  129;  same  v.  Moore,  Id.,  675; 
Casey's  adm'r  v.  L.  &  N.  R.  Co.,  84  Ky.,  79;  Fort  Hill  Stone  Co.  v.  Orm"s  adm'r,  Id.,  183. 

Notwithstanding  the  maxim  qui  facit  per  alium  facit  per  se,  in  an  action  against  a 
master  for  a  tort  committed  by  his  servant,  it  is  best,  if  not  necessary,  for  the  plaintiff  to 
state  that  the  tort  was  committed  by  the  servant,  in  order  to  apprise  the  defendant  of  the 
facts  relied  on'(i  Ch.  PL,  382) ;  and  the  propriety  of  requiring  the  facts  to  be  stated  truly 
seems  peculiarly  applicable  under  the  Code,  which  requires  verification  of  the  petition ; 
and  it  is  clear,  at  any  rate,  that,  as  a  general  rule,  an  action  for  a  willful  tort  can  not  be 
supported  by  proof  of  such  tort- by  the  defendant's  servant.     10  B.  A/.,  30. 

d.  Foregoing  suggestions  indicate  the  class  of  cases  in  which  the  plaintiff  should  allege 
defendant's  knowledge  concerning  the  wrong  complained  of.  An  allegation  of  malice  is 
unnecessary,  unless  malice  constitute  the  gist  of  the  action,  as  in  actions  for  slander  or 
malicious  prosecution;  and  such  allegation  would  sometimes  be  inappropriate,  as  in  an 
action  for  seducing  the  plaintiff's  daughter.  I  Ch.  PI.,  380.  And,  in  general,  when  the 
act  complained  of  is  in  itself  unlawful,  without  any  extrinsic  circumstance,  an  allegation 
of  a  wrongful  intent  is  unnecessary  (1  Ch.  PI.  379) ;  though  it  is  allowable  for  the  pur- 
pose of  enhancing  damages  (Id.',  3  Met.,  319):    if,  however,   the  act  be  not  in  itself 
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unlawful,  a  wrongful  motive  should  be  alleged ;  as  in  an  action  for  harboring  the  plaintiff's 
wife,  because  it  is  lawful  in  some  instances  for  the  wife  to  leave  her  husband ;  but  it  is,  in 
general,  sufficient  to  allege  that  the  act  was  done  wrongfully  or  unlawfully;  and  if  a  wrong- 
ful intent  be  unnecessarily  stated,  it  need  not  be  proved.     I  Ch.  PI.,  380,  381. 

3.  As  to  damages,  see  note  3,  ante,  page  85. 

V.  Petitions  in  actions  for  injury  to  property. 

The  common  law  remedy  for  such  injury  is  an  action  of  trespass  or  trespass  on  the  case; 
the  latter  being,  in  general,  a  remedy  for  an  injury  for  which  the  former  will  not  lie ;  and 
the  question  as  to  which  action  lies  depending,  1,  on  the  nature  of  the  property;  2,  on 
the  nature  of  the  plaintiff's  right  or  interest  in  it ;  and,  3,  on  the  nature  of  the  injury. 

1.  As  to  the  nature  of  the  property. 

♦'Trespass  is,  in  its  essence,  an  injury  to  the  possession."  4  Bibb,  218.  Consequently, 
the  action  of  trespass  only  lies  for  injury  to  property  in  possession  of  the  plaintiff  at  the 
time  of  the  injury:  such  as  "all  inanimate  personal  property,  and  all  domiciled  and 
tame  animals,  as  dogs  (see  84  Ay.,  681)  and  cats;  and  all  animals  usually  marketable,  as 
parrots,  monkeys,  &c,  and  in  which  case  it  is  not  necessary  to  state  in  the  pleadings  that 
they  were  reclaimed ;  but  in  the  case  of  a  hawk,  pheasant,  hare,  rabbit,  fish,  or  other 
animals  fera  natura,  and  not  generally  merchandizable,  it  should  be  shown  in  the  plead- 
ings that  the  same  were  reclaimed  or  dead,  or  at  least  that  the  plaintiff  was  possessed  of 
them"  (I  Ch.  PI.,  166) ;  and  "  with  respect  to  the  nature  of  real  property  affected,  it  must 
be  something  tangible  and  fixed,  as  a  house,  a  room,  out-house,  or  other  buildings,  or 
land; "  or  a  right,  however  temporary,  to  dig  coal  or  harvest  grass  or  corn  on  land  belong- 
ing to  another  \Id.,  175-76);  and  the  owner  of  land,  in  possession  of  it,  can  maintain 
trespass  for  injury  to  it,  though  it  be  a  street  or  other  highway  {Id.,  175;  West  Covington 
v.  Freking,  8  Bush,  121) ;  for  fencing  in  of  land  is  not  necessary  to  give  possession  of  it  to 
the  owner  (1  Ch.  Pi.,  175),  it  being  a  settled  rule  that  actual  occupancy  of  part  of  a  tract 
of  land  by  a  person  having,  or  even  claiming,  title  to  the  whole,  gives  him  actual  posses- 
sion of  the  whole,  except  against  persons  having  adverse  possession  (4  Bibb,  426,  563;  1 
Mar.,  5,  452;  2  Dana,  29;  9  B.  M.,  83,  312;  11  Id.,  98;  1  Duv.,  384) ;  but,  though  the 
trustees  or  pastor  of  a  church,  having  possession  of  it,  can  maintain  trespass  for  a  wrongful 
entry  into  it,  case  and  not  trespass  is  the  remedy  of  a  pew-owner  for  an  entry  into  his  pew 
without  permission,  "because  the  plaintiff  hath  not  the  exclusive  positession"  (1  Ch.  Pt9, 
176) ;  and  case  is  the  remedy  for  interference  with  incorporeal  property,  such  as  a  right  of 
common  or  a  right  of  way  or  a  ferry.     1  Ch.  PI.,  176;  Lilt.  S.  C,  184. 

As  to  possession,  there  is  a  distinction  between  real  and  personal  property ;  for  owner- 
ship of  title  to  the  former  does  not  give  possession,  though  no  one  be  in  possession  (4 
BiM,  218;  5  J.  J.  M.,  336);  but  such  ownership  does  give  possession  of  the  latter,  unless 
some  one  else  be  in  possession,  claiming  adversely  to  the  owner,  or  having  a  right  to 
hold  possession  under  contract  with  the  owner,  such  as  a  hirer  (1  Ch.  PL,  151 ;  4  Bibb, 
218;  4  J.J.  M.,  19;  7  Dana,  247-48);  and  possession  of  a  servant  or  carrier  or  other 
bailee,  who  has  no  right  to  withhold  possession  from  the  owner,  is  the  owner's  possession. 
I  Ch.  PI.,  152. 

As  it  is  sufficient,  in  any  case,  for  the  plaintiff  to  state  a  prima  facie  cause  of  action; 
and  as  the  action  of  trespass  lies  only  for  an  injury  to  the  possession ;  it  follows,  from  the 
cases  above  cited;  1,  that  in  such  action,  as  to  either  land  or  chattels,  it  is  sufficient  for 
the  plaintiff  to  allege  that  he  had  possession  at  the  time  of  the  injury ;  2,  that,  in  such 
action  as  to  land  it  is  insufficient  (as  it  is  unnecesary)  to  allege  title,  as  title  does  not  give  pos- 
session; 3,  that,  in  such  action  as  to  chattels,  it  is  sufficient  for  the  plaintiff  to  allege 
either  that  he  had  possession  or  that  he  had  title,  as  title  to  chattels  gives  possession ; 
though  it  is  sufficient  to  say  that  they  "  were  his,"  without  showing  how  he  became 
entitled  (I  Bibb,  399);  and,  4,  that  it  is  sufficient  for  the  plaintiff  to  prove  such  possession 
of  chattels,  except  against  a  defendant  who  was  entitled  thereto  (1  Ch.  PL,  170) ;  or  to  prove 
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such  possession  of  land  (though  not  mere  intrusion  thereon,  $/•/•  M.9  337-38),  except 
against  a  defendant  who  intruded  thereon  under  a  right  of  entry.  2  Afar.,  448;  1  J.  J-  M.f 
599;  1  Dana,  8;  2  Id.,  134;  2  Met.,  418.  But  a  bond  for  title  to  land  does  not  give  a 
right  of  entry  (2  Litt.,  60;  7  Busk,  3);  though  one  in  possession  under  a  title-bond,  or 
even  under  a  parol-purchase,  can  not  fie  lawfully  ousted  by  the  legal  owner  without 
notice  to  quit.  3  B.  M.,  544.  Against  an  intruder  on  land,  having  a  right  of  entry,  the 
person  in  possession  was  without  remedy  by  the  common  taw,  even  though  the  entry  were 
made  with  actual  force;  for,  "according  to  the  common  law,  a  person  holding  the  title 
to  land  and  having  the  right  of  entry,  might  use  actual  force,  if  necessary,  for  overcoming 
any  forcible  resistance;  because,  his  right  of  entry  being  perfect,  no  other  person  could 
lawfully  resist  him  in  the  exercise  of  his  perfect  right"  (7  J.  J.  M.,  601) ;  but  the  Code 
gives  the  person  in  possession  the  writ  of  forcible  entry  as  a  remedy,  though  the  entry  may 
have  been  made  without  actual  force.     $  452,  454,  and  notes. 

As  to  the  owner  of  land  not  in  his  possession,  it  seems  clear  that,  though  he  can  not 
maintain  trespass  for  an  injury,  as  by  felling  trees ;  yet  that  he  can  maintain  either  trespass 
or  trover  against  the  wrong-doer  if  he  remove  the  trees  ($/•/-  M.,  337),  just  as  may  be 
done  by  a  lessor  or  other  person  having  a  reversionary  interest  in  land  not  in  his  possession 
(1  Ch.  PI.,  150;  $/./.  M.,  337;  7  Dana,  250;  17  B.  M.,  498);  because  severance  of  the 
trees  from  the  soil  converts  them  into  personal  property  to  which  the  land-owner  becomes 
immediately  entitled :  and  in  McClain  v.  Todd's  heirs,  $/.  J.  M.,  337,  it  was  held  that  such 
owner  can  maintain  case  for  an  injury  to  the  land;  but  in  Robertson  v.  Rodes,  13  B.  M., 
325,  the  court,  without  noticing  McClain  v.  Todays  heirs,  and  saying  that  it  is  not  advised  that 
any  authority  can  be  found  for  holding  that  such  action  will  lie ;  and  making  a  distinction, 
without  giving  a  reason  for  it,  between  the  right  of  a  reversioner  and  that  of  an  absolute 
owner  of  land  not  in  his  possession,  to  sue  for  injury  to  it,  held  that  such  owner  can  not 
maintain  case  for  such  injury.  That  decision,  which  was  rendered  in  December,  1852, 
had  it  been  and  continued  to  be  law,  would  have  left  such  land-owner  without  any  remedy 
for  the  wrongful  cutting  of  trees,  &c,  not  followed  by  removal  of  them ;  but  an  act  of  March 
10,  1854,  declared  "  that  the  owner  of  any  land  in  this  State  may  maintain  the  appropriate 
action  to  recover  damages  for  any  trespass  or  injury  committed  thereon,  notwithstanding 
such  owner  may  not  have  the  actual  possession  of  the  land  at  the  time  of  the  trespass;'1 
which  act,  though  omitted  from  the  General  Statutes,  was  re-enacted  by  an  act  of  March 
13,  1888.  For  decisions  as  to  said  act  see  Bebee  v.  Hutchinson,  17  B.  Af.,  496,  and  Haider- 
man  v.  Middleton,  6  Bush,  44:  concerning  which  my  only  comments  are  the  suggestions,. 

1,  that  I  do  not  understand  the  meaning  of  the  opinion  in  Halderman  v.  Middleton;  and, 

2,  that  the  only  object  of  the  act  of  1854  was,  probably,  restoration  of  the  common  law  as 
it  was  understood  to  exist  before  the  decision  in  Robertson  v.  Rodes, 

But,  as  the  right  to  maintain  an  action  on  the  case  depends,  not  on  possession,  but  on 
title,  the  plaintiff  in  such  action  must  set  forth  his  right  to  the  property,  &c. ;  but,  though 
it  is  necessary,  of  course,  for  the  plaintiff  to  prove  how  he  acquired  the  right,  if  it  be  dis- 
puted, he  need  not,  in  general,  state  in  his  petition  how  he  acquired  it:  thus,  "if  the 
declaration  be  for  diverting  a  water-course  from  the  plaintiff's  mill,  his  possession  of  the 
mill  should  be  concisely  stated,  and  that  by  reason  thereof  he  ought  have  had  the  use  and 
benefit  of  the  water-course ;  without  stating  that  it  was  an  ancient  mill,  or  describing  the 
grounds  upon  which  the  right  to  the  water  is  claimed"  (I  Ch.  PI.,  369) ;  and  in  an  action 
for  disturbance  of  a  right  of  common  or  a  right  of  way  which  is  appurtenant  to  land,  it 
is  sufficient  to  allege  possession  of  the  land,  and  thai  by  reason  thereof  Wit  plaintiff  was 
entitled  to  the  right  of  way  or  common  (Id.)  ;*  and  "in  an  action  on  the  case  for  obstruct- 

♦In  1  Chitt?*  Pleadings,  369,  it  is  said  that  "when  a  reversioner  sues  for  an  injury  to  houses,  lands, 
Ac,  in  possession  of  his  tenant,  his  interest  must  be  described  accordingly,  though  it  is  sufficient  to  allege 
gonermlfy  that  the  lands  were  in  possession  of  the  third  person  as  tenant  to  the  plaintiff'*  The  rule 
indicated  by  the  words  1  have  italicised  may  be  correct  where  disputed  titles  under  conflicting  grants 
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ing  ancient  rights,,  the  declaration  usually  states  that  the  plaintiff,  at  the  time  of  commit- 
ting the  grievances  complained  of,  was  lawfully  possessed  of  a  messuage,  situate,  &c, 
wherein  there  of  right  were  and  ought  to  be  certain  windows,  through  which  the  light 
and  air  ought  to  have  entered  the  messuage,  and  then  states  the  injury ;  and  this  is  suf- 
ficient without  alleging  that  the  windows  were  ancient."  Id.  But,  if  the  plaintiff's  right 
is  founded  on  a  contract,  or  on  a  duty  imposed  by  law  on  the  defendant,  the  petition  must 
set  forth  the  contract,  or  must  state  facts  from  which  a  contract  may  be  implied,  or  facts  from 
which  the  legal  duty  arises.  Id.,  370  Where,  however,  "  the  law  gives  a  general  right, 
as  for  all  persons  to  fish  in  a  public  navigable  river,  it  is  improper  to  state  such  public 
right,  or  to  prescribe,  and  it  will  suffice  to  show  that  the  defendant  prevented  the  plaintiff 
from  fishing,  &c."     Id.,  366. 

2.  As  to  the  plaintiff's  right  or  interest  in  the  property. 

Though  property  be  corporeal  and  therefore  susceptible  of  actual  possession,  such  as 
land  or  a  chattel ;  yet,  if  the  plaintiff's  right  or  interest  in  it  be  incorporeal  and  therefore 
not  susceptible  of  actual  possession,  such  as  a  reversionary  right,  his  common  law  remedy 
for  injury  to  it  is  a*  action  on  the  case  and  not  an  action  of  trespass. 

Thus,  though  the  possession  of  a  tenant  is,  in  some  respects,  the  possession  of  his  land- 
lord, yet,  for  tortiously  felling  trees  on  land  in  possession  of  a  tenant,  whether  for  life  or 
for  years,  he,  only,  can  maintain  trespass  for  the  intrusion  on  the  possession;  case  being 
the  remedy  of  the  lessor,  reversioner,  or  remainder-man  (I  Ch.  PI.,  143;  4  J.  J.  M.,  19; 
5  Id.,  337;  84  Ky.,  312) ;  and  the  same  rule  applies  as  to  hired  chattels.  Lexington  and 
Ohio  P.  Co.  v.  Kidd,  7  Dana,  245. 

3.  As  to  describing  the  property,  see  note  2,  page  84. 

4.  As  to  the  injury. 

Most  of  the  remarks,  &c,  in  note  2,  ante,  page  98,  as  to  injuries  to  the  person,  apply 
as  to  injuries  to  property;  and  it  seems  sufficient  to  add  thereto— 

(1)  As  to  forcible  injuries,  for  which  trespass  lies,  that  the  shooting  or  beating  of  the 
plaintiff's  dog  or  other  live  animal,  or  hunting  or  chasing  sheep,  &c,  or  mixing  water  with 
the  plaintiff's  wine,  is  such  an  injury  (I  Ch.  PI.,  173) ;  so  is  the  shooting  at  and  killing  game 
on  the  plaintiff's  premises,  without  entering  thereon  (Id.,  180) ;  or  fastening  a  raft  to  that 
of  another  w"hich  is  moored  to  the  shore,  by  means  whereof  its  moorings  are  broken  and 
it  is  swept  away  by  the  current  (Justice  v.  Mendell,  &Y.,  14  B.  A£.9  12) ;  and  force  implied 
from  an  unlawful  entry  on  land.     I  Ch.  PI.,  126.* 

(2)  As  to  injuries  without  force,  for  which  case  lies,  that  "  in  general,  a  mere  non-feasance 
can  not  be  considered  as  forcible ;  for  where  there  has  been  no  act  there  can  not  be  force, 
as  in  the  case  of  a  neglect  to  take  away  tithes,  or  a  mere  detention  of  goods  without  an 
unlawful  taking ;  or  the  neglect  to  repair  the  banks  of  a  river,  whereby  the  plaintiff's  land 
was  overflowed;"  or  neglect  to  re-deliver  a  beast  distrained  damage  feasant  when  suf- 
ficient amends  were  tendered  before  the  beast  was  impounded.     1  Ch.  PL,  127. 

(3)  As  to  consequential  damages  resulting  from  forcible  injuries,  for  which  case  lies,  that, 
if  a  person  stop  a  water-course  on  his  own  land ;  or  if  he  place  a  spout  on  his  own  building, 
in  consequence  of  which  water  afterwards  runs  into  the  plaintiff's  land,  the  injury  is  con- 
sequential; because  the  flowing  of  the  water,  which  was  the  immediate  injury,  was  not  the 
wrong-doer's  immediate  act,  but  only  the  consequence  thereof.     I  Ch.  PI.,  129. 

from  the  sovereign  of  the  soil  have  been  settled  by  centuries  of  controversy  or  of  lack  of  controversy, 
but  it  does  not  seem  to  be  applicable  here ;  for,  though  a  lessee  is  estopped  from  denying  the  lessor's 
title,  no  one  else  is;  and  the  history  of  our  land-litigation  proves,  perhaps,  that  the  placing  of  a  tenant  on 
land  does  not  raise  even  *  prima  Jacie presumption  that  the  lessor  is  entitled  to  it;  multitudinous  leases 
having  been  made,  and  many  being  yet  made,  for  the  purpose  of  acquiring  title  against  the  owner  by 
lapse  of  time  and  statutes  of  limitation. 

*  In  England,  it  is  the  duty  of  the  owner  of  cattle  to  keep  them  enclosed,  and  trespass  lies  against  him 
if  they  escape  and  enter  on  the  land  of  another.  Comjm's  Digest,  title  Trespass  (C).  For  the  law  of 
Kentucky  on  this  subject,  see  General  Statutes,  chapter  55. 
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(4)  That  case  is  "a  concurrent  remedy  with  assumpsit  [or  covenant]  for  many  breaches 
of  contract,  not  merely  for  the  payment  of  money,  whether  the  breach  were  non-feasance, 
misfeasance  or  malfeasance"  (1  Ch.  Pi.,  136) ;  as,  for  obstructing  the  plaintiff  in  the  enjoy- 
ment of  an  easement,  of  which  the  defendant  had  agreed  to  give  him  the  benefit ;  for  not 
accounting  for  the  produce  of  bills  delivered  the  defendant  to  get  discounted  (Id.,  136) ; 
for  waste  by  a  tenant  who  had  covenanted  not  to  commit  waste  (Id.,  144) ;  for  neglect  in 
the  care  of  goods  by  carriers  or  other  bailees  {Id.,  136;  1  Dana,  147);  or  for  removing 
from  the  State  a  slave  which  the  defendant  had  agreed  not  to  remove  (6  B.  M.,  428) ;  and 
see  fVeimtegar's  adm'r  v.  Central  Passenger  R.  Co.,  85  Ky.,  555,  and  AfcAfurtry  v.  Ky.  Cen- 
tral R.  Co.,  84  Ky.,  462. 

By  suing  in  case  instead  of  on  the  contract,  I,  the  plaintiff  may  prevent  the  defendant 
from  pleading  a  set-off  (see  Code,  \  96) ;  and  2,  if  the  injury  were  prompted  by  a  bad 
motive  or  resulted  from  gross  negligence  on  the  part  of  the  defendant,  the  plaintiff  may 
recover  exemplary  damages,  which  he  could  not  do  in  an  action  on  the  contract.  84 
Ky.,  467. 

As  to  damages,  see  note  3,  page  85. 

VI.  Petitions  in  actions  for  converting  specific  personal  property  to  the 
defendant's  use. 

The  common  law  remedies  for  this  injury  are,  I,  an  action  on  the  case,  commonly  called 
an  action  of  trover  and  conversion ;  and,  2,  an  action  on  an  implied  contract  for  the  value  of 
the  property. 

I.  As  to  actions  on  the  case. 

(1)  As  to  describing  the  property,  sec  note  2,  page  84. 

(2)  As  to  the  plaintiff  *  s  right  or  interest. 

a.  As  has  been  shown  (page  103),  though  the  lessor  of  land,  or  other  reversionary  owner 
of  it,  can  not  maintain  trespass  for  an  injury  to  it,  as  by  felling  trees,  he  can  maintain  trover 
against  the  trespasser  if  he  remove  the  trees ;  but  his  petition  must  set  forth  his  reversion- 
ary right.      I  Ch.  PL,  369. 

b.  But  the  owner  of  a  chattel,  who  hires  it  to  another,  can  not  maintain  trover  against 
a  third  person  who  converts  it  to  his  own  use  during  the  time  of  the  hiring,  his  only 
remedy  being  case  for  the  injury  to  his  reversionary  interest.     7  Dana,  247-48. 

c.  Though  the  owner  must  have  had  possession  of  the  chattel  at  the  time  of  the  con- 
version, in  order  to  maintain  trover  (7  Dana,  247-48),  it  is  sufficient  for  him  to  allege  that 
he  was  the  owner;  and,  in  general,  proof  of  ownership  is  sufficient,  because,  in  general,  title 
to  a  chattel  gives  possession.     See  cases  cited  ante,  page  102. 

d.  But  trover  can  not,  like  trespass,  be  founded  on  a  merely  possessory  right ;  and  there- 
fore it  is  not  sufficient  for  the  plaintiff  in  trover  to  allege  and  prove  merely  that  he  had 
possession  of  the  chattel  at  the  time  of  the  conversion ;  for,  though  possession  is  prima 
facie  evidence  of  title,  when  it  is  shown  that  the  plaintiff  had  no  title,  the  defendant 
should  not  be  compelled  to  pay  him  even  for  a  tortious  conversion ;  and  more  especially  as 
the  true  owner  may  recover  damages  again  for  the  same  tortious  act ;  and  hence  it  is 
settled  that  the  defendant  may  prove  that  the  title  was  in  a  stranger.     3  Dana,  424. 

(3)  As  to  the  injury, 

"The gist  of  trover  is  a  conversion  without  force "  (4  J.  J.  M.%  18) ;  and  though,  where 
the  chattel  has  been  forcibly  taken  by  the  defendant,  the  plaintiff  may  waive  the  force 
and  bring  trover  for  the  conversion  (1  Ch.  PI.,  154 ;  6  Mon.,  298;  2  B.  Af.,  369),  he  should 
not,  according  to  the  common  law,  allege  the  force,  for  that  would  make  his  case  an  action 
of  trespass.     4/./.  M.,  18. 

I  have  used  and  may  continue  to  use  the  word  "  trover,"  as  a  matter  of  convenience, 
though,  under  our  Code,  it  is  seldom  applicable  to  actions  for  conversion.  As,  according  to 
the  common  law,  the  plaintiff  in  trover  could  not  allege  force,  though  his  goods  had  been 
forcibly  taken,  the  practice  was  for  him  to  account  for  the  defendant's  possession  by  {in 
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most  cases  falsely)  alleging  that  the  defendant  "found  the  goods" — an  allegation  which 
was  not  traversable.  I  Ch.  PI.,  158.  But  as,  under  the  Code,  the  petition  must  be 
verified,  an  allegation  that  the  defendant  '*  found  "  the  property  is  not  allowable,  if  untrue; 
and  the  plaintiff  should  state  the  real  facts  relied  on  to  show  a  conversion. 

An  action  for  conversion  may  be  supported  by  proof  that  the  property  was  wrongfully 
taken  by  the  defendant  (6  Mm.,  298;  2/.  /.  M.,  86;  Christopher  v.  Covington  and  Smith, 
2  B.  M»,  357) ;  or,  where  the  defendant  acquired  possession  rightfully,  his  wrongful  as- 
sumption of  ownership,  or  his  wrongful  use  or  misuse  of  the  property  (1  Ch.  PL%  154;  2 
J.J.  M.t  86;  14  Bushy  658);  or  his  wrongful  detention  of  it,  after  a  demand  and  refusal 
to  deliver  possession.     I  Ch.  /Y.t  155-56;  2  J.  J.  M.f  86. 

And  the  plaintiff  should  allege  a  conversion  to  the  use  of  the  defendant ;  consequently, 
case,  and  not  trover,  is  the  remedy  against  a  wharfinger  or  carrier  who  has  lost  the  property^ 
or  from  whom  it  has  been  stolen  (Comyn's  Digest,  title  Action  upon  the  case,  A) ;  and 
in  an  action  against  a  husband,  or  against  him  and  his  wife>  for  a  conversion  by  her 
or  by  both,  the  plaintiff  should  allege  that  the  conversion  was  made  to  the  use  of  Ike  km- 
band,  as,  in  either  case,  he  gets  the  benefit  of  it.     2  Dana,  238. 

It  seems  that,  under  the  Code,  if  the  tort  relied  on  by  the  plaintiff  is  the  forcible 
taking  of  a  chattel  by  the  defendant;  the  plaintiff,  if  he  wish  to  bring  what  was  formerly 
an  action  of  trespass,  should  not  allege  a  conversion  to  the  defendant's  use;  and,  if  he 
wish  to  bring  what  was  formerly  an  action  of  trover,  he  should  allege  a  conversion  by  the 
forcible  taking ;  the  prayer,  in  either  case,  being  for  damages,  though,  in  the  latter  case, 
the  criterion  is  the  value  of  the  property. 

(4)  As  to  damages. 

The  plaintiff  is  entitled  to  recover  the  value  of  the  property  at  the  time  of  the  con- 
version ;  and  the  jury  may,  but  is  not  bound,  to  give  interest  on  that  value,  but  can  not 
give  the  value  of  the  use  of  the  property.  3  Bibb,  92;  7  Mm.,  213;  z  J.  J*  M.,  393 ;  4 
Id.,  26,  27;  1  Bush,  499. 

2.   As  to  actions  on  implied  contracts  for  the  value  of  the  property,  see  ante,  note  I,  page  80. 

VII.  Petitions  in  actions  for  possession  of  personal  property. 

Formerly,  the  plaintiff's  remedy  for  such  recovery  was  an  action  of  detinue  or  an  action 
of  replevin,  the  distinctions  between  them  being,  1,  that,  in  replevin,  though  not  in 
detinue,  the  plaintiff  could  obtain  immediate  delivery  of  possession ;  and,  2,  that,  in 
replevin,  the  plaintiff  could  recover  damages  for  both  the  wrongful  taking  and  the  wrong- 
ful detention  of  the  property,  whilst  in  detinue  he  could  recover  damages  for  the  wrongful 
detention  only.  But,  under  the  Code,  there  is  no  distinction,  so  far  as  petitions  are  con- 
cerned, between  cases  in  which  the  plaintiff  seeks,  and  cases  in  which  he  does  not  seek, 
immediate  delivery  of  possession;  because,  1,  in  either  case  he  can  recover  damages  for 
the  wrongful  taking  of  the  property  (if  it  has  been  wrongfully  taken)  as  well  as  for  the 
wrongful  detention  (g  83,  subs.  3);  and,  2,  his  right  to  immediate  possession  should  be 
presented  in  an  affidavit,  which  may  be  filed  at  or  after  the  commencement  of  the  action 
(Title  8,  chapter  2);  though,  no  doubt,  his  statement  of  the  requisite  facts  in  a  verified 
petition  would  be  treated  as  equivalent  to  a  statement  of  them  in  a  separate  affidavit.  17 
B.  M.,  321 ;  2  Bush.,  191. 

I.    What  constitutes  specific  personal  property. 

"  The  goods  for  which  it  [detinue]  lies  must  be  distinguishable  from  other  property, 
and  their  identity  ascertainable  by  some  certain  means:  thus,  it  lies  for  a  horse,  a  cow,  or 
money  in  a  bag ;  but  for  money  or  corn,  &c,  not  in  a  bag  or  chest  or  otherwise  distinguish- 
able from  property  of  the  same  description,  detinue  can  not  be  supported.  It  lies  for 
the  recovery  of  charters  and  title-deeds,  the  property  in  which  generally  accompanies 
the  title  to  the  land  to  which  they  relate.  And  it  is  sustainable  for  not  delivering  specific 
chattels  in  pursuance  of  a  bailment  or  other  contract."  1  Ch.  PL,  120.  And  detinue  lies 
for  promissory  notes.     I  J.J,  M.,  500.     And  in  Hail  v.  Reed,  15  B.  M.,  488,  it  was  held 
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that  this  action  lies  for  "American  oil"  taken  from  the  plaintiff's  well  and  placed  by  the 
defendant  in  his  own  barrels;  but  the  court  said:  "Whether  the  barrels  in  which  the 
wrong-doer  has  placed  it  may  also  be  recovered  with  the  oil,  or  other  barrels  be  furnished 
by  the  owner,  we  need  not  at  present  decide." 

2.  As  to  describing  the  property,  see  note  2,  page  84. 

3.  As  to  the  plaintiff's  right  or  interest, 

"  A  person  who  has  the  absolute  or  general  property  in  goods  and  the  right  to  immediate 
possession  may  support  this  action,  although  he  never  had  the  actual  possession  ( I  Bibb, 
187;  2  Id.,  610):  therefore  an  heir  may  maintain  detinue  for  an  heir-loom;  and,  if  A 
deliver  goods  to  deliver  to  B,  the  latter  may  support  this  action,  the  property  being  vested 
in  him  by  the  delivery  to  his  use.  ...  A  person  who  has  only  a  special  property,  as 
a  bailee,  &c,  may  also  support  this  action,  where  he  delivered  the  goods  to  the  defendant, 
or  they  were  taken  out  of  such  bailee's  custody."     I  Ch.  PI.,  iai ;  3  Dana,  54. 

And  this  action  "may  be  used  for  specifically  enforcing  contracts"  (5  Litt.,  258);  and 
may  be  maintained  for  property  lost  at  gaming  (7  B.  M.,  243) ;  or  fraudulently  purchased 
from  the  plaintiff  {Afansell  v.  Israel,  3  Bibb,  510;  80  Ay.,  650) ;  or  paid  to  the  defendant  on 
a  parol  contract  for  land  which  he  refuses  to  convey  ( 1  Mar,,  24) ;  or  sold  to  the  defendant, 
if  the  contract  has  been  rescinded  by  a  court  of  equity  without  an  order  for  restitution. 

5/./.  ^1.38. 

And  it  lies  in  favor  of  a  bailor  against  his  bailee,  though  the  bailor  has  no  title,  unless 
"some  one  else  has  manifested  a  superior  title."     I  Dm/.,  300. 

And  adverse  possession  of  a  chattel  for  five  years  (unless  the  owner  be  under  disability) 
gives  such  title  as  will  support  detinue.     3  J,  J,  M.,  368. 

And  possession  at  the  time  of  the  taking  is  prima  facie  evidence  of  the  plaintiff's 
right ;  but  the  defendant  may  defeat  the  action  by  showing  that  the  right  was  in  a  stranger. 
3  Dana,  424. 

And  it  was  formerly  held  that  a  mortgagee  of  a  chattel  could  maintain  detinue  there- 
for, after  the  debt  became  due.  4  B.  Af.,  365;  I  Met.,  665 ;  3  Bush,  656.  But  see  contra, 
12  Bush,  705;  13  Id.,  45;  14  Id.,  788;  83  Ky.,  391. 

But  this  action  does  not  lie  in  favor  of  one  joint  tenant  or  tenant  in  common  against 
another  (3  Litt.,  225;  1  Man.,  29) ;  nor  by  a  distributee  or  legatee,  without  the  consent  of 
the  executor  or  administrator.     2  Bibb,  594;  1  Mar.,  617. 

4.  As  to  the  injury. 

The  gist  of  detinue  was  the  wrongful  detainer  and  not  the  original  taking ;  and,  as  the 
plaintiff  could  waive  the  trespass,  it  could  be  maintained  against  any  person  who  wrong- 
fully detained  the  chattel,  whether  he  acquired  the  possession  rightfully  or  wrongfully  (2 
Mar.,  269;  5  Dana,  36);  and  though  he  may  have  acquired  the  possession  wrongfully,  it 
was  improper  for  the  plaintiff  to  allege  that  fact :  thus,  the  plaintiff  having  alleged  both 
a  wrongful  taking  and  a  wrongful  detention,  a  general  verdict  for  damages  was  set  aside, 
because  it  was  impossible  for  the  court  to  say  that  the  damages  were  not  given  in  part  for 
the  wrongful  taking.  3  Bibb,  512.  And  where  there  had  been  a  wrongful  taking,  as  the 
plaintiff  had  no  right  to  allege  that  fact,  the  practice  was  to  account  for  the  defendant's 
possession  by  alleging  that  the  plaintiff  had  lost,  and  the  defendant  had  found  the  chattel, 
which  allegation  was  not  traversable.     1  Ch.  PI.,  123;  5  Dana,  36. 

My  remarks  in  note  (3),  ante,  page  105,  concerning  that  fiction  in  the  action  of  trover  are 
applicable  here ;  and,  moreover,  as  I  have  suggested,  J  83  of  the  Code  declares  that  the 
plaintiff  in  an  action  for  specific  personal  property  may  recover  damages  for  taking  it ; 
and  it  seems,  clear  that  the  plaintiff  has  the  right,  and  that  it  is  sufficient  for  him  either  to 
state  facts  showing  an  unlawful  taking  and  detention— as,  that  the  defendant  unlawfully 
took  the  chattel  from  the  plaintiff's  possession  and  has  ever  since  unlawfully  detained  it ; 
or  facts  showing  an  unlawful  detention — as,  that  the  defendant  has  possession  of  the  chattel 
without  right,  and  unlawfully  detains  it. 
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5.  Averments  of  a  request  for  delivery  of  possession. 

If  the  action  be  founded  on  a  contract  to  deliver  the  property  sued  for  "on  request," 
the  plaintiff  should  not  only  aver  a  request  (Hardin,  79,  80;  5  Litt.,  235;  3  J.  J.  M.,  6;  3 
Bibb,  85) ;  but  he  should  state  when  and  where  it  was  made.  See  form  in  2  CA.  PL, 
277;  1  Bibb,  254-5;  2  Id.,  550;  3  /./.  M.,  7,  8. 

In  all  other  cases,  averment  of  a  request  was  necessary  for  the  purpose,  and  only  for 
the  purpose,  of  enabling  the  plaintiff  to  recover  damages  for  detention  before  commence- 
ment of  the  action.     I  Bibb,  189,  604;  5  Dana,  36. 

And,  clearly,  such  averment  is  necessary  now,  for  that  purpose,  in  an  action  against 
a  defendant  who  came  into  possession  rightfully.  Formerly,  as  has  been  shown,  there 
was  no  distinction,  in  detinue,  between  such  a  defendant  and  one  who  canie  into  possession 
wrongfully;  because  the  plaintiff  could  recover  damages  for  the  detention  only.  But  as, 
under  {  83  of  the  Code,  the  plaintiff,  in  an  action  for  the  property,  may  recover  damages 
for  taking  it  as  well  as  for  detaining  it ;  it  seems  clear  that,  if  he  allege  a  wrongful 
taking,  he  need  not  allege  a  request  to  deliver  the  property  in  order  to  recover  damages 
for  detention  before  the  commencement  of  the  action. 

6.  As  to  value  and  damages. 

"In  detinue,  the  plaintiff,  if  he  obtain  a  judgment,  will  be  entitled  to  the  specific 
thing  sued  for,  if  it  can  be  had ;  and,  therefore,  if  he  can  not  get  it,  he  should  have  its  value 
at  the  time  when  it  is  decided  that  the  thing  is  his.  If  it  shall  have  increased  in  value 
from  the  first  caption  or  detention  of  it,  until  the  trial,  as  it  is  his,  the  accruing  of  value 
is  his  also.  If  it  shall  have  decreased  in  value,  without  the  fault  of  the  defendant;  for 
the  same  reason,  the  plaintiff,  if  he  elect  to  sue  for  it  specifically,  should  be  content  with 
its  diminished  value.  For  as  he  elects  to  take  the  thing  itself,  of  course  he  elects  to  take  it 
as  it  is,  and  of  whatever  value  it  may  be.  If  it  shall  have  been  injured  in  quality,  or 
reduced  in  value,  by  the  abuse  of  the  defendant,  the  plaintiff  may  recover  for  this  injury 
or  reduction,  in  damages.  In  this  respect,  there  is  no  analogy  between  detinue  and  trover. 
In  the  latter  action,  the  plaintiff  abandons  his  right  to  the  thing  converted  and  asks  for 
damages  for  the  conversion  of  it  by  the  defendant"  (2  /.  /.  M.t  393;  3  B.  M.,  314); 
and,  see  Strubbee  v.  The  Trustees  Cincinnati  Railway,  78  Ay.,  48 1,  in  which  it  was  held  that 
the  owner  of  timber-trees,  which  had  been  cut  down  and  converted  into  railroad-ties  by  a 
trespasser,  had  a  right  to  recover  the  ties  or  their  value  from  a  bona  fide  purchaser. 

As  to  damages  for  detention  of  the  property  pendente  lite,  see  note  3,  page  87. 

"  If  the  action  be  brought  for  several  articles,  the  value  of  each  need  not  be  stated 
separately  in  the  declaration*;  though  the  jury  should  sever  the  value  of  each  by  their 
verdict.  I  Ch.  PL,  124;  3  Mon.,  60;  6  Id.,  62.  But  a  verdict  for  damages  for  the  detention 
of  several  articles  should  be  in  gross  for  the  detention  of  the  whole.     Lift.  S.  C,  114. 

Formerly,  as  declarations  were  not  required  to  be  sworn  to,  the  plaintiff  could  fix  the 
alleged  value  at  any  sum  he  pleased;  but  as,  in  an  action  for  immediate  delivery,  the 
value  of  the  property  must  be  sworn  to  (Code,  §§  181,  182),  the  plaintiff  can  not  right- 
fully state  the  value  as  being  greater  than  it  is  when  he  brings  his  action ;  and,  there- 
fore, it  seems  that,  if,  upon  the  trial,  the  proof  should  show  an  increase  of  value,  the  jury 
should  be  allowed  to  find  the,  then,  value,  without  an  amendment  of  the  petition,  and,  at 
any  rate,  that  the  plaintiff  should  be  allowed  to  amend  his  petition  so  as  to  conform  to  the 
facts  proved.     Code,  %  134. 

Formerly,  also,  the  practice  was  for  the  plaintiff  to  allege  that  he  had  sustained  dam- 
ages to  the  amount  of  a  certain  sum  (2  Ch.  PL,  278)  as  to  which  he  was  not  restricted  by 
an  oath.     But,  under  the  Code,  a  prayer  for  damages  seem  sufficient. 

7.  As  to  verdicts  and  judgments  in  actions  for  specific  personal  property,  see  \  330  of 
Code,  and  notes  thereto. 

*  But,  if  the  plaintiff*  claim  "immediate  delivery  of  several  articles,  his  affidavit  must  state  the  value 
of  each."     Code,  \  x8a.    See,  however,  ante,  page  85,  as  to  numerous  articles  of  the  same  species. 
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VIII.  Petitions  in  actions  for  possession  of  real  property. 

1.  For  what  property  this  action  lies. 

"This  action  is,  in  general,  only  sustainable  for  the  recovery  of  possession  of  property 
upon  which  an  entry  may  in  point  oi  fact  be  made,  and  of  which  the  sheriff  could  deliver 
actual  possession :  therefore,  it  is  not  in  general  sustainable  for  the  recovery  of  property 
which,  in  legal  consideration,  is  not  tangible ;  as,  for  an  advowson,  a  rent,  common  in  gross, 
or  other  incorporeal  hereditament,  or  a  water-course  "  [except  by  describing  it  as  land 
covered  with  water]  (1  Ch.  Fl.t  190) ;  or  land  which  appertains  to  a  ferry,  for  the  ferry, 
which  is  incorporeal,  is  the  principal  thing,  and  land  which  is  incident  thereto  must  follow 
its  principal.     Lit/.  S.  G,  184. 

2.  As  to  describing  the  property,  see  ante,  note  2,  page  84. 

3.  As  to  the  plaintiff ' s  right  or  interest. 

It  is  sufficient  for  him  to  allege  that  he  is  the  owner  and  entitled  to  possession  of  the 
land ;  and  under  such  allegations  he  can  prove  either  a  title  deduced  from  the  Common- 
wealth ;  or  a  possessory  title,  as,  by  adverse  possession,  during  fifteen  years,  against  owners 
not  under  disability.  I  Mar.,  233;  3  Id.,  30;  4  Dana,  483;  7  Id.,  529;  9  B.  M.,  59. 
As  to  what  constitutes  actual  adverse  possession,  see  notes  to  Bullitt  &*  Feland*  s  Gen.  Statutes, 
edition  of  1887,  pages  882  to  884. 

And,  in  an  action  against  a  defendant  who  intruded  on  the  plaintiff's  actual  posses- 
sion, without  a  right  of  entry,  it  is  sufficient  to  allege  and  prove  that  the  plaintiff  had 
possession  when  the  defendant  entered :  in  such  cases,  the  court  will  not  permit  the  defend- 
ant to  rely  on  an  outstanding  title  and  right  of  entry  in  a  stranger  to  the  action  (4  Dana, 
462;  Adams  v.  Tiernan,  5  Id.,  394;  11  B.  M.,  98;  2  Met.,  416);  aliter,  if  the  defendant 
came  into  possession  rightfully.     Fowke  v.  Darnall,  5  Litt.,  316. 

But  a  writ  of  forcible  entry  is  the  remedy,  and  the  only  remedy,  of  a  person  who  is 
ousted  by  one  who  has  the  right  to  enter.  Code,  £§  452,  454;  7  J.  J.  M.,  603;  2 
Met.,  418. 

And,  as  the  plaintiff  must  have  an  immediate  right  to  the  possession  in  order  to  main- 
tain this  action,  if  a  lessee  be  ousted  by  a  stranger,  the  right  to  sue  for  the  possession  is  in 
the  lessee,  the  lessor  being  put  to  a  special  action  for  any  injury  to  his  reversionary  rights. 
84  Ky.,  312. 

As  a  general  rule,  an  equitable  title  to  land  will  neither  support  nor  defeat  an  action 
for  the  possession.  2  Bibb,  417.  Thus,  a  city  can  not  maintain  such  action  for  a  street 
which  has  been  dedicated  to  public  use  without  being  conveyed  to  the  city ;  the  right  of 
action  being  in  the  holder  of  the  legal  title  to  the  street  8  Bush,  126.  And,  in  accord- 
ance with  that  rule,  it  was  formerly  held  that  a  mortgagee,  after  the  debt  became  due, 
could  maintain  ejectment  even  against  the  mortgagor;  and,  according  to  Brookhaven  v. 
Hurst,  I  Met.,  665 ;  and  Brown  v.  Phillips,  3  Bush,  656,  that  rule  was  not  changed  by  the 
Code.  But  it  was  held  otherwise  in  Newport,  &-V.,  Bridge  Co.  v.  Douglass,  &c,  12  Bush, 
705,  in  which  the  court  said:  "The  mortgagee  can  not  now  prevail  in  an  action  at  law 
against  the  mortgagor  who  is  the  real  owner  of  the  property.  To  an  action  at  law  for 
possession,  the  mortgagor  may  answer  and  rely  on  the  fact  that  he  is  the  owner  of  the  mort- 
gaged premises,  and  that  his  title  is  merely  in  pledge  for  a  special  purpose,  and  on  his 
motion  the  cause  will  be  transferred  to  the  equity  side  of  the  docket,  where  the  security 
of  the  complainant  can  and  will  be  made  available  for  all  the  purposes  of  his  lien,  and  the 
defendant  at  the  same  time  protected  against  the  unnecessary  hardships  which  frequently 
resulted  from  the  old  rule  of  treating  the  mere  lien-holder  as  the  owner  of  the  estate.'1 
And  see  ace.  14  Bush,  791 ;  83  Ky.,  395.  And  in  Bartlett  v.  Borden,  13  Bush,  45,  it  was 
held  that  the  mortgagor  could  maintain  an  action  for  the  possession  of  land  on  which  a 
stranger  had  entered  without  right,  the  court  saying :  "  A  defendant,  without  color  of  right 
in  himself,  can  not  defeat  a  recovery  of  real  property  by  a  plaintiff  who  has  made  out  a 
case  of  ownership  and  immediate  right  to  the  possession,  by  showing  the  legal  title  to  be 
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outstanding  in  another,  who  holds  it  in  trust  for  the  plaintiff,  and  who,  so  far  as  he  is 
interested  at  all,  will  be  benefited  by  his  [the  plaintiff's]  success,  or,  as  the  rule  was  pithily 
stated  by  Lord  Mansfield,  '  nor  shall  a  man  defend  himself  by  any  estate  which  makes 
part  of  the  title  of  the  plaintiff.' " 

And  in  England,  whilst  it  was  held  that  the  title  of  a  trustee  could  be  set  up  by  him 
against  the  cestui  que  trust,  it  was  also  held  that,  "where  trustees  ought  to  convey  to  the 
beneficial  owner,  it  will  be  left  to  the  jury  to  presume  that  they  have  conveyed  accord- 
ingly."     I  Ch.  PL,  192. 

4.  As  to  the  injury. 

This  action  is  only  sustainable  for  what  in  fact,  or  in  point  of  law,  amounted  to  an 
ouster  or  dispossession  of  the  plaintiff;  and  it  is  necessary  that  the  defendant  should 
be  in  possession  at  the  commencement  of  the  action.  1  Ch.  PL,  194;  2  Duv.,  16.  Chitty 
says:  "An  actual  ouster  may  be  by  driving  cattle  out  of  the  land,  or  by  not  suffering  the 
party  to  occupy  it."  1  Ch.  PL,  195.  Clearly,  the  statement  as  to  "not  suffering  the 
party  to  occupy  it  "  is  correct;  as,  when  a  tenant  or  other  person  in  possession  refuses  to 
surrender  it  to  the  person  entitled  thereto.  But,  to  hold  that  an  action  for  possession  of 
land  can  be  maintained  against  a  defendant,  because  he  has  driven  cattle  out  of  it,  would 
not  only  be  inconsistent  with  the  rule  stated  by  Chitty  himself— w*.,  that  the  defendant 
must  be  in  possession  of  the  land  at  the  commencement  of  the  action ;  but  would  be  in 
conflict  with  several  decisions  of  our  Court  of  Appeals,  in  which  it  was  held  that  occasional 
Acts  of  owttership  (though  frequently  repeated  under  a  claim  of  title) — ,  such  as  cutting 
wood  or  timber  or  tan-bark,  or  making  sugar,  on  the  land,  do  not  constitute  such  an 
ouster  as  will  authorize  an  action  of  ejectment  (I  Mar.,'  105  and  208;  4  Dana,  635;  8  Id., 
166;  3  J*  J-  M.,  552;  15  B.  M.,  32;  2  Duv.,  15,  16) ;  nor  even  the  having  erected  a  shanty 
•which  was  never  used  nor  occupied.    9  B.  M.,  259. 

The  fact  that  the  defendant  holds  possession  as  servant  of  another  person  constitutes  no 
•defence.     I  Ch.  PL,  194. 

5.  As  to  demand  for  possession  or  notice  to  quit. 

(1)  As  to  actual  tenants,  it  seems  to  be  unnecessary  to  consider  what  were  the  rules  of 
the  common  law,  as  the  entire  subject  seems  to  be  governed  by  the  General  Statutes,  chap- 
ter 66,  article  1,  g  1  and  2  ;  article  4,  and  article  6,  $  I,  2  and  3;  the  provisions  of  which 
I  need  not  repeat  here 

But  neither  the  statute  nor  the  common  law  requires  a  plaintiff  to  aver  a  demand  for 
possession  or  a  notice  to  quit,  in  an  action  against  a  lessee  who  has  sought  protection  under 
the  title  of  a  third  person  (1  Mar.,  181) ;  or  who  has  otherwise  disclaimed  holding  under 
the  plaintiff.     2  Mar.,  270;  I  Dana,  36;  4  Id.,  79. 

(2)  As  to  quasi  tenants. 

The  plaintiff  must  aver  a  demand  or  notice  and  refusal  to  deliver  possession,  in  an 
action  against  a  quasi  tenant;  such  as  an  agent  (4  B.  M.,  605) ;  or  a  purchaser  holding 
possession  under  a  parol  contract  (I  B.  M.,  232;  3  Id.,  175,  547;  12  Id.,  478;  15  Id.,  72); 
or  under  a  written  executory  contract  (7./../.  M.,  318:  4  Dana,  337) ;  or  under  a  decretal 
sale  which  has  not  been  perfected  by  a  conveyance  {Harrison  v.  Hard,  12  B.  M.,  471); 
unless  the  quasi  tenant  has  dissolved  the  relation  between  him  and  the  plaintiff  by  claiming 
to  hold  independently,  or  by  some  other  act  which  would  render  his  possession  adverse  (I 
Mar.,  181 ;  2  Id.,  270;  I  Dana,  36;  4  Id.,  79;  6  Id.,  425;  Farrow  v.  Edmonson,  4  B.M., 
•605 ;  Bedford  v.  Thomas,  6  Id.,  332) ;  but  the  fact  that  a  quasi  tenant  defends  an  action,  on 
the  ground  that  there  had  been  no  notice  or  demand  of  possession,  does  not  constitute  an 
adverse  holding  ( I  B.  M.,  232);  nor  does  non-payment  of  purchase-money.  7f.fM., 
320. 

In  order,  however,  to  make  a  purchaser  a  quasi  tenant,  it  must  appear,  or  there  must 
'be  reason  to  presume,  that  he  entered  into  possession  expecting  a  future  conveyance  of  the 
legal  title:  consequently,  one  who  enters  under  a  deed  which  purports  to  convey  the  legal 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


CHAP.  II.]  IN   ACTIONS  ON   STATUTORY   CAUSES  OF  ACTION.  Ill 

title  is  not  *  quasi  tenant  {6  B.  iff.,  333) ;  although  the  deed  be  void,  and,  consequently,  the 
defendant  has  acquired  no  title  (Shackleford  v.  Smith,  5  Dana,  332;  Isaacs  v.  Gearhart,  I  a 
B.  M.t  231 ;  City  of  Covington  v.  McNickle,  18  Id,,  290) ;  and  in  Venablt  v.  McDonald,  4 
Ahm,  337,  it  was  held  that,  though  the  defendant  entered  under  a  parol  purchase,  yet,  if 
it  be  shown  that  he  and  the  plaintiff  deemed  the  contract  "an  executed  agreement,"  the 
defendant  can  not  be  regarded  as  a  quasi  tenant, 

a.  As  to  the  mode  of  giving  notice  or  making  demand. 

The  provisions  of  the  General  Statutes  above  referred  to  require  notice  to  an  actual 
tenant  to  be  in  writing ;  but,  according  to  the  common  law,  which  alone  applies  to  quasi 
tenants,  parol  notice  or  demand  is  sufficient.     Litt,  S.  C,  266. 

b,  As  to  the  time  which  should  be  allowed  to  a  quasi  tenant  for  surrender  of  possession, 
"Notice  to  the  vendee  should  be  reasonable.     To  make  it  so,  it  should  be  for  six 

months,  and  to  expire  at  a  season  of  the  year  when  the  possession  could  be  surrendered 
without  doing  him  injustice.  It  would  be  unreasonable  to  require  him  to  quit  when  he 
had  a  growing  crop,  or  when  his  crop,  although  matured,  had  not  been  gathered,  or  a 
reasonable  time  allowed  for  its  disposition."  Landers  v.  Beauchamp,  8  B.  M.,  494,  in 
which  notice  given  on  the  8th  of  September  was  held  to  be  reasonable. 

(3)  No  averment  of  demand  or  notice  is  necessary  unless  the  defendant  be  an  actual  or 
a  quasi  tenant,  even  though  he  may  have  acquired  possession  rightfully ;  as,  in  an  action 
by  a  widow  whose  husband  placed  the  defendant  in  possession  (4  Bibb,  106 ;  3  Dana, 
295);  or  by  a  remainder-man  against  the  purchaser  of  a  particular  estate  after  termination 
thereof.     Sale  v.  Crutchfield,  8  Bush,  636. 

6.  As  to  damages,  see  note  (d),  ante,  page  56,  and  note  3,  ante,  page  87. 

IX.  Petitions  in  actions  on  statutory  causes  of  action. 

1.  Generally, 

(1)  "  When  a  statute  creates  a  new  right  without  prescribing  a  remedy,  the  common 
law  will  furnish  an  adequate  remedy  to  give  effect  to  the  statute  right.  But  when  a  statute 
has  created  a  new  right  and  also  prescribed  a  remedy  for  the  enjoyment  of  the  right,  he 
who  claims  the  right  must  pursue  the  statute  remedy."  Russell  v.  Muldraughts  Hill,  <5rY., 
Turnpike  Co.,  1 3  Bush,  307;  in  which  it  was  held  that  a  turnpike  company,  which  was 
authorized  to  charge  tolls  collectible  at  its  gates,  could  not  maintain  an  action  for  tolls  against 
a  defendant  who  had  been -allowed  to  pass  through  the  gates  without  paying — there  being 
no  express  contract  between  them. 

(2)  If  a  statute  give  a  remedy  in  the  affirmative,  without  a  negative  expressed  or 
implied,  for  a  matter  which  was  actionable  at  common  law,  the  party  may  proceed  upon 
his  common  law  right  or  his  statutory  right  (1  Ch,  PL,  146) ;  but  not  on  both.  1 1  Bush, 
385;  82  A>.,  505. 

But  when  a  corporation,  as  was  authorized  by  its  charter,  offered  at  public  sale  a  stock- 
holder's twenty  shares  of  stock  for  installments  due  thereon ;  and  two  shares  were  sold 
for  the  installments  due  on  them,  and  eighteen  shares  were  not  sold  for  the  want  of  bid- 
ders; it  was  held  that,  though,  had  all  the  shares  been  sold,  the  right  of  the  corporation 
to  sue  the  stockholder  would  have  been  destroyed,  the  sale  of  two  shares,  and  the  offer  to 
sell  all,  did  not  deprive  it  of  its  common  law  right  to  sue  him  for  the  installments  due  on 
the  eighteen  shares,  the  right  to  which,  with  its  immunities  and  emoluments,  remained 
in  him.     Instone  v.  Frankfort  Bridge  Company,  2  Bibb,  576. 

(3)  If  the  clause  of  a  statute  which  gives  the  right  of  action  relied  on  by  the  plaintiff 
contain  an  exception  with  regard  thereto,  he  must  show,  by  proper  averments,  that  the 
matter  which  he  insists  on  does  not  come  within  the  exception  (1  Ch.  PI.,  229;  1  Bush, 
74;  7  fa.,  202) :  aliter,  it  the  exception  be  in  a  different  clause  from  that  which  gives  the 
right  of  action.     78  Ky.,  630;  79  Id.,  318. 

2.  As  to  stating  a  cause  of  action  on  the  clause  which  gives  it. 

(I)  Formerly,  the  holder  of  a  bill  of  exchange  could  not  join  the  drawer  and  endorser 
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as  defendants  in  an  action  thereon;  but  an  act  of  1798  (AI.  <&*  B.,  249)  authorized  such 
holder  to  prosecute  an  action  of  debt  for  "  principal,  interest,  and  charges  of  protest,  against 
the  drawers  and  endorsers  jointly;"  and  it  was  held,  1,  that  though  the  holder  had  his 
common  law  right  to  sue  the  drawer  and  each  of  the  endorsers  separately ;  yet,  as  he 
relied  on  his  statutory  right,  if  he  joined  any  as  defendants,  he  must  join  all  (1  Afar., 
455);  ano\  2,  that,  as  the  declaration  did  not  claim  "interest  and  charges  of  protest," 
but  only  claimed  the  principal,  the  plaintiff  could  not  join  a  drawer  and  endorser  as 
defendants.     7  Man.,  400;  2/  /.  Af.t  149.* 

(2)  \  1,  ch.  57,  of  the  General  Statutes,  gives  to  the  personal  representative  of  a  decedent, 
if,  not  being  in  the  employment  of  a  railroad  company,  his  life  shall  be  lost  (in  this  Com- 
mon  wealth)  "ty  reason  of  the  negligence  or  carelessness  "  of  such  company,  its  servants,  &c., 
a  right  to  "  recover  damages  in  the  same  manner  that  the  person  himself  might  have  done 
for  an  injury  where  death  did  «ot  ensue ; "  and  \  3  of  said  chapter  gives  to  the  widow, 
heir,  or  personal  representative  of  a  decedent,  whose  life  is  lost  or  destroyed  "  by  the  wil- 
ful neglect"  of  another  person,  or  of  a  corporation,  their  servants,  &c,  the  right  to  recover 
"  punitive  damages"  for  such  loss  of  life.  The  only  substantial  difference  between  those 
sections  and  §§  1  and  3  of  an  act  of  March  10,  1854,  are,  I,  that  \  1  of  ch.  57  confines  the  right 
of  recovery  to  cases  of  persons  whose  lives  are  lost  in  this  Commonwealth ;  and  2,  that 
J  3  thereof  gives  the  right  of  action  to  the  widow,  heir,  or  personal  representative  of  the 
decedent  instead  of  giving  it  to  the  personal  representative  only,  as  did  j  3  of  the  act 
of  1854. 

Under  those  statutes  it  has  been  held — 

a.  That,  if  the  death  was  caused  by  an  act  of  the  defendant — as,  by  running  a  train  of 
cars  over  the  deceased,  or  by  accidentally  shooting  him — it  is  sufficient,  in  an  action  on 
\  1,  for  the  plaintiff  to  allege  that  the  deceased  "was  killed  by  the  employes  of  the 
defendant  carelessly  and  negligently  causing  a  train  of  its  cars  to  run  over  htm,  and  that 
he  was  not  at  the  time  an  employe  of  the  defendant "  (L.  C~£s*  {..  R.  Co.  v.  Case's  admtr,  9 
Bushy  728);  and  it  is  sufficient,  in  an  action  on  £3,  for  the  plaintiff  to  allege  that ."  the 
defendant  by  means  of  his  willful  neglect  shot  and  killed"  the  deceased  (Chiles  v.  Drake, 
2  Afet.,  146) :  but,  if  the  death  was  caused  by  the  defendant's  failure  to  do  an  act— as,  to 
keep  a  bridge  in  repair — the  plaintiff,  in  an  action  on  §3,  must  not  only  allege  "willful 
neglect,"  but  must  state  facts  showing  that  it  was  the  duty  of  the  defendant  to  do  the  act. 
Louinnlle  &*  Portland  Canal  Co.  v.  Afurph/s  adrnW,  9  Bush,  529. 

0.  That,  as  a  general  rule,  a  plaintiff  who  sues  on  §3  should.be  non-suited,  unless  he 
introduce  evidence  conducing  to  prove  "willful  neglect."  Louisville  &*  Portland  Canal 
Co.  v.  AIurphy*s  adnir,  9  Bush,  522. 

But  that,  as  railroad  companies  may  be  held  liable  for  "negligence  or  carelessness" 
under  \  1,  or  for  "willful  neglect"  under  §3,  in  an  action  against  such  company — 

"  An  averment  of  willful  negligence,  resulting  in  the  death  of  a  person  not  an  employe 
of  the  company,  authorizes  a  recovery  under  either  section,  in  case  the  proof  warrants  a 
recovery  at  all.  If  willful  negligence  be  established,  punitive  damages  may  be  awarded; 
if  mere  culpable  negligence,  then  such  damages  as  the  person  injured  might  have  recov- 
ered if  death  had  not  ensued.  As  to  railroad  companies  or  proprietors,  unless  it  be  an 
employe  who  is  killed,  the  two  sections  should  be  treated  as  one;  and  when  it  is  averred 
in  the  petition  that  the  person  killed  was  not  an  employe,  and  that  the  negligence  was 
willful,  the  action  should  be  tried  as  an  action  to  recover  damages  for  personal  injuries 
not  resulting  in  death,  except  that,  instead  of  the  common  law  rule,  by  which  the  meas- 
ure of  recovery  is  to  be  determined,  the  jury  should  be  governed  by  the  standards  pre- 
scribed by  the  statute.  The  allegation  of  willful  negligence  necessarily  includes  all 
inferior  grades,  and  the  jury  must  determine  from  the  proof  whether  the  recovery  is  to  be 

*  Those  cases  have  no  bearing:  on  the  present  rights  of  holders  of  bills  of  exchange.  See  Code,  \  26, 
I  cite  them  for  their  general  bearing  on  the  question  under  discussion. 
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had,  if  at  all,  under  the  first  or  third  sections  of  the  act,  and  then  assess  the  damages 
according  to  the  measure  of  recovery  fixed  by  the  act  itself."  L.  C.  &*  L.  R.  R.  Co.  v. 
Case's  adm'r,  9  Bush,  733 ;  and  see  13  Bush,  636. 

c.  That,  in  an  action  against  a  railroad  company,  the  petition  in  which  alleged  "negli- 
gence or  carelessness,"  an  amended  petition,  alleging  "willful neglect,"  did  not  set  up  a 
new  cause  of  action.     9  Bush,  732. 

d.  That,  in  an  action  on  {3,  it  is  "necessary  to  charge  'willful  neglect,' either  in 
express  terms  or  in  language  which  clearly  and  necessarily  implies  that  high  grade  of 
negligence ; "  and  it  is  not  sufficient  to  allege  that  the  defendant  did  the  act  complained 
of  "carelessly,  negligently,  wrongfully,  and  unlawfully"  (10  Bush,  272) ;  or  "recklessly, 
carelessly,  and  wantonly"  {Id.,  679);  or  through  "gross  and  culpable  negligence."  11 
Id.,  382. 

As  to  what  constitutes  "willful  neglect,"  within  the  meaning  of  the  statute,  see  2 
Duv.,  577;  9  Bush,  531;  10  Id.,  273  andf&o\  13  Id.,  642;  81  Ky.,  413;  83  Id.,  128. 

e.  That  it  is  not  necessary  for  the  plaintiff  to  allege  that  there  was  no  negligence  on 
the  part  of  his  intestate.     9  Bush,  529. 

f.  That,  in  an  action  on  { iv  the  plaintiff  can  only  recover  "compensatory  damages" 
(4  Bush,  595);  that  J 3  does  not  prevent  the  jury  from  giving  "compensatory  damages" 
(2  Met.,  153);  and  that,  in  an  action  on  \ 3,  the  court  has  no  right  to  instruct  the  jury 
that,  if  they  find  the  defendant  "guilty  of  willful  neglect,"  they  ought  to  find  punitive 
damages.     83  Ky.,  127. 

g.  That  a  company  which  owns  a  railroad  and  a  coal-mine  can  not  be  held  liable, 
under  }  1,  for  negligence  of  its  servants  in  operating  the  mine.  Claxton's  adm'r  v.  Lex.  h* 
Big  Sandy  R.  Co.,  13  Bush,  636. 

h.  As  to  contributory  negligence,  see  7  Bush,  235;  8  Id.,  166;  81  Ky.,  413;  84  Id., 
305;  79  Id.,  160. 

(3)  Plaintiff,  in  order  to  recover  double  damages  given  by  a  statute  for  an  injury  cog- 
nizable by  the  common  law, 'must  declare  upon  the  statute  by  reciting  it  in  his  petition,  or 
by  concluding  "  to  the  damage  of  the  plaintiff  contrary  to  the  form  of  the  statute."  79 
Ky.,  48. 

(4)  In  an  action  to  recover  money  under  a  statute  concerning  "betting  on  an  election," 
an  allegation  that  the  defendant  made  a  bet  "on  the  result  of  an  election  "  was  held  to  be 
sufficient.     14  Bush,  633. 

(5)  The  Revised  Statutes  having  declared  that  bills  of  exchange  payable  in  bank  notes 
or  currency  shall  be  deemed  negotiable,  and  treated  in  all  respects  as  if  drawn  for  money, 
except  as  to  the  value  of  currency  in  which  they  are  payable ;  in  an  action  on  a  bill  pay- 
able "in  current  exchange,"  a  petition,  which  described  the  bill  as  payable  in  money,  was 
held  to  be  good  on  demurrer.     Morrison  &  Co.  v.  Tate,  I  Met.*  569. 

C.  STATEMENTS  OF  CAUSES  OF  ACTION  IN  ACTIONS  IN  EQUITY. 

As  to  this,  whatever  distinctions  exist  between  actions  at  law  and  actions  in  equity 
arise  from  differences  between  legal  and  equitable  rights  and  duties,  which,  as  a  general 
rule,  have  not  been  abolished  by  the  Code.  See  Garret  v.  Gault,  13  /?.  M.,  380;  Brook- 
haven  v.  Hurst,  I  Met.,  665  ;  Bibb  v.  Bibb,  17  B.  M.,  307. 

I  will  refer  to  only  a  few  of  those  distinctions.  Thus,  it  being  a  maxim  that  he  who 
seeks  equity  must  do  equity;  if  the  vendor  of  land,  by  executory  contract,  sue  in  equity 
to  enforce  his  lien  for  purchase-money,  he  must  set  forth  the  contract  and  must  aver  his 
ability  and  willingness  to  convey  according  thereto  (3  Bush,  186;  12  Id.,  101 ;  79  Ky., 
465);  though  he  can  maintain  an  ordinary  action  fob  the  purchase-money  without  such 
averments  (4  Met.,  no):  and,  on  the  other  hand,  the  vendee  can  not  maintain  an  equita- 
ble action  for  a  conveyance,  without  averring  that  he  has  paid  the  purchase-money  (6 
Mm.,  673;  $y.  J.  M.,  180;  3  Dana,  81),  or  an  excuse  for  failing  to  do  so,  coupled  with 
an  averment  of  readiness  and  willingness  to  pay  (1  Bibb,  591-92;  1  Mar.,  451;  3  Litt., 
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293;  5  Afon.,  527;  7  Id,,  142);  though  he  may  maintain  an  ordinary  action  for  damages 
for  the  vendor's  refusal  to  convey,  without  making  such  averments.     3  Litt.,  293. 

And,  forfeitures  having  always  been  more  repugnant  to  courts  of  equity  than  to  courts 
of  law;  whilst,  as  a  general  rule,  the  time  for  performance  of  an  act  is  essential  at  law, 
whether  the  contract  be  mutual  or  not,  it  is  not,  as  a  general  rule,,  essential  in  equity,  if 
there  be  mutuality  in  the  contract  (3  A/on.,  318;  6  Id.,  366;  7  Id.,  656;  6  Dana,  231;  2 
B.  Af.,  439;  5  Id.,  450;  9  Id.,  464;  I  Duv.,  99;  10  Bush,  317 ;  14  Id.,  64  to  69;  82  Ky., 
269) ;  and,  consequently,  as  shown  by  the  cases  just  cited,  excuses  for  non-performance  at 
the  stipulated  time  are  often  good  in  equity  which  would  not  be  good  at  law.  But,  if 
there  be  no  mutuality  in  the  contract,  time  is  as  essential  in  equity  as  at  law :  thus,  Magoffin 
sold  land  to  Holt  for  $3,500,  with  a  stipulation  that,  if,  at  the  expiration  of  three  years 
from  the  date  of  the  contract,  Holt  should  desire  to  sell  the  land,  Magoffin,  upon  request 
made  of  him  by  Holt,  would  purchase  it  at  the  price  of  $3,500,  with  interest  from  the 
date  of  the  contract :  Holt  requested  Magoffin  to  purchase  the  land  twenty-five  days  after 
the  expiration  of  the  three  years ;  and,  in  an  action  by  him  for  specific  performance,  it 
was  held  that  he  was  not  entitled  to  relief;  because  **  when  there  is  a  want  of  mutuality 
in  the  obligation,  time  is  generally  essential  and  indispensable  in  equity,  as  well  as  accord- 
ing to  strict  and  inflexible  law."     1  Dm*.,  95. 

And  I  will  add  that  the  Code  has  not  changed  the  old  rule  which  required  a  plain- 
tiff in  equity,  who  sought  to  impeach  a  settled  account  (whether  settled  between  the 
parties,  or  by  arbitrators,  or  by  the  county  court),  to  specify  the  errors  or  frauds  complained 
of.  Loesser  v.Loesser,  8 1  Ky.,  139;  Phillips  v.  Phillips,  Id.,  147;  Tanner  v.  Skinner,  II 
Bush,  120. 

D.  PRAYER  FOR  RELIEF. 

§  118  of  the  Code  of  1854  declared  that  the  petition  must  contain  "a  demand  of  the 
relief  to  which  the  plaintiff  considers  himself  entitled,"  which  did  not  conform  to  the  old 
practice  either  in  actions  at  law  or  in  equity :  for  that  practice  allowed  bills  in  equity  to 
contain  a  prayer  for  general  relief,  in  addition  to  a  prayer  for  the  special  relief  to  which 
the  plaintiff  considered  himself  entitled ;  whilst  declarations  in  actions  at  law,  instead  of 
containing  a  prayer  for  relief,  concluded  with  an  averment  that  the  plaintiff  "hath  sus- 
tained damage  to  the  amount  of ,  and  therefore  he  brings  his  suit,  &c." 

But  ?  90  of  the  present  Code  not  only  substitutes  a  prayer  for  damages  or  such  other 
special  relief  as  the  plaintiff  in  an  ordinary  action  considers  himself  entitled  to,  in  place 
of  the  averments  with  which  declarations  formerly  concluded  (see  note,  ante,  page  87) ; 
but  it  authorizes  plaintiffs,  both  in  ordinary  and  equitable  actions,  to  pray  for  general  as 
well  as  special  relief — concerning  which : — 

1.  As  to  the  necessity  of  a  prayer  for  relief. 

It  seems  clear,  as  a  general  rule,  that  a  plaintiff  can  not  obtain  relief  which  is  not 
asked  for  by  either  a  special  or  general  prayer  (12  Bush,  436;  Howland  Coal  and  Iron  Works 
Co.  v.  Brmvn,  13  Bush,  681) ;  and  in  Adams  Express  Co.  v.  Milton,  n  Bush,  49  (in  which 
defence  was  made),  it  was  held  that,  in  an  action  on  a  contract  which  does  not  bear  interest, 
as  a  matter  of  law,  and  plaintiff's  right  to  which  depends  on  extraneous  facts,  in  order  to 
"recover  interest  accruing  anterior  to  the  institution  of  the  action,  ....  it  is 
necessary  that  the  plaintiff  shall  ask  for  that  character  of  relief;  otherwise  the  presump- 
tion of  law  that  the  claim  was  not  theretofore  bearing  interest  will  be  allowed  to  prevail." 

But  in  Bates  v.  Buchanan,  2  Bush,  1 17,  a  defendant  from  whose  possession  a  horse  was 
taken  pursuant  to  the  provisions  of  title  8,  cfiapter  2,  filed  an  answer  claiming  title,  and  pray- 
ing to  be  hence  dismissed  with  costs ;  and  it  was  held  that,  having  proved  title,  he  was  entitled 
to  judgment  for  the  return  of  the  horse  or  its  value,  and  damages  for  its  detention. 

2.  As  to  the  necessity  of  a  SPECIAL  PRAYER  for  relief 

Formerly,  in  actions  in  equity,  although  it  was  usual,  it  was  not  necessary,  in  general, 
for  the  plaintiff  to  pray  for  special  relief;  for,  in  general,  a  prayer  for  general  relief  would 
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enable  him  to  obtain  such  decree  as  his  case  entitled  him  to.     DaniePs  Ch.  PI.  &  Pr.,  434, 
Per/tin's  Edition  of  1846. 

But,  in  order  to  relieve  defendants  from  the  necessity  of  making  defence  when  the 
claims  against  them  are  just,  §90  declares  that  the  plaintiff  must  demand  the  specific  relief 
to  which  he  considers  himself  entitled ;  and  that  he  shall  have  no  other  relief,  under  a 
general  prayer,  if  no  defence  be  made. 

3.  As  to  what  constitutes  a  defence  within  the  meaning  of  \  90. 

In  Hansford  y.  Holdham,  14  Bush,  210,  it  was  held  that  an  answer  which  presented  a 
counter-claim  againsr  the  plaintiff  did  not  present  a  defence  within  the  meaning  of  §90: 
but  query  as  to  that.  It  is  true  that  the  Code  (g  732,  subsections  34  and  36)  declares  that 
'*  the  word  action  embraces  a  demand  for  a  set-off  or  counter-claim,"  and  that  "the  word 
'plaintiff*  embraces  a  defendant  who  demands  a  set-off  or  counter-claim."  But  an  answer 
which  presents  a  set-off  or  counter-claim  against  the  plaintiff  is  not  merely  an  action;  for 
no  summons  upon  it  is  required  (§97) ;  and  a  judgment  in  an  ordinary  action  "does  not 
prevent  the  recovery  of  any  claim  which  was  not,  though  it  might  have  been,  used  as  a 
defence  by  way  of  set-off  or t  counter-claim  against  the  plaintiff."  \  17.  It  can  not  be  supposed 
that  £  17  was  overlooked  by  the  legislature  in  enacting  §90;  though  it  was  probably  over- 
looked by  the  court  in  deciding  Hansford  v.  Holdham :  indeed,  it  is  difficult  to  suppose 
that,  if  attention  had  been  called  to  \  1 7,  the  court  would  have  assumed  it  as  clear  (as  the 
court  did)  that  an  answer  presenting  a  counter-claim  against  the  plaintiff  is  not  a  defence 
within  the  meaning  of  \  90. 

4.  As  to  what  relief  may  be  granted  to  the  plaintiff  under  a  general  prayer  (when  defence 
is  made). 

Upon  this  question  there  has  been  a  conflict  of  opinion. 

In  DaniePs  Chancery  PI.  <5r»  Pr.,  435  (Perfcin's  Edition,  1 846),  it  is  said  that,  in  such 
cases,  relief,  under  the  general  prayer,  "  must  be  consistent  with  that  specifically  prayed, 
as  well  as  with  the  case  made  by  the  bill ;  for  the  court  will  not  suffer  a  defendant  to  be 
taken  by  surprise,  and  permit  the  plaintiff  to  neglect  and  pass  over  the  prayer  he  has  made, 
and  take  another  decree,  even  though  it  be  according  to  the  case  made  by  the  bill."  And 
that  rule  was  approved  by  a  dictum*  in  Crow  v.  O.&r*  N.  R.  Co.,  82  Ay.,  136.  And  see 
Rochester  v.  Anderson,  Litt.  S.  C,  1 43;  and  Allsmiller  v.  Fteutchenicht,  86  Ky.,  198. 

But  in  Hiern  v.  Mill,  1  Ves.  Jr.,  119,  Lord  Eldon  said:  "If  the  bill  contains  charges, 
putting  facts  in  issue  that  are  material,  the  plaintiff  is  entitled  to  the  relief  which  those 
facts  will  sustain,  under  the  general  prayer;  but  he  can  not  desert  specific  relief  prayed, 
and  under  the  general  prayer  ask  relief  of  another  description,  unless  the  facts  and  cir- 
cumstances charged  by  the  bill  will,  consistently  with  the  rules  of  court,  maintain  that 
relief."  And,  a  vendee  of  land  having  sued  the  vendor  for  specific  performance  of  the 
contract,  with  prayers  for  special  and  general  relief,  it  was  held  that,  though  the  plaintiff 
was  not  entitled  to  a  decree  for  specific  performance,  he  was  entitled,  under  the  general 
prayer,  to  a  decree  for  rents  for  occupation  of  the  land.  Oldham  v.  Woods,  3  Mon.,  47. 
And,  a  debtor  having  assigned  his  property  to  a  trustee  for  the  benefit  of  all  his  creditors 
pro  rata  ;  several  creditors,  seeking  to  obtain  a  preference  over  others,  filed  bills,  alleging 
that  the  conveyance  was  fraudulent,  and  praying  that  it  be  set  aside  and  the  property 
subjected  to  their  demands,  and  for  general  relief;  and  it  was  held  that,  though  the  con- 
veyance was  not  fraudulent,  the  plaintiffs,  under  the  prayer  for  general  relief,  were  entitled 
to  a  decree  for  their  pro  rata  part  of  the  proceeds  of  the  property.  Repplier  v.  Buck, 
<5rY.,  5  B.  M.,  96..  And  see  the  somewhat  anomalous  cases  of  Aeilson  v.  Churchill,  5  Dana, 
333;  and  Basye  v.  Beard,  12  B.  M.,  581. 

But,  "though  a  plaintiff  who  prays  for  special  and  general  relief  may  resort  to  his 


?  A  dictum,  because  the  facts  alleged,  as  stated  by  the  court,  would  not  have  entitled  the  plaintiff  to 
relief,  even  under  a  special  prayer  therefor. 
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general  prayer  in  case  he  can  not  have  the  particular  prayer;  yet,  if  there  be  no  obstruction 
to  the  particular  relief,  he  can  not  abandon  it,  and  ask  for  a  different  decree  under  the 
general  prayer.  Allen  v.  Coffman,  I  Bibb,  469.  In  that  case  the  bill  was  taken  pro  con- 
fesso,  but  the  decision  was  not  placed  on  that  ground. 

5.  Error  of  the  plaintiff  as  to  the  ground  on  which  he  is  entitled  to  specific  relief 
prayed  for  does  not  defeat  his  right  thereto.  Edwards  v.  Bohannon,  2  Dana,  98;  Thomas 
and  wife  v.  If  tie,  5  B.  M.,  590. 

6.  A  prayer  for  relief  in  the  alternative  (which  has  been  sometimes  called  a  prayer  in  a 
double  aspect)  was  formerly,  and  is  now  allowable.  MUford's  Eq.  PI.,  39;  Peck  v.  Price, 
9  A>.  L.  R.,  166. 

7.  But  a  contingent  prayer  for  relief 'is  ineffectual.  Thus,  where  ft  defendant  prayed  that 
his  answer  might  be  taken  as  a  cross-bill,  "in  case  the  court  should  be  of  opinion  that  he 
and  the  complainant  were  partners,"  it  was  held  that  "this  contingency  destroyed  the 
efficacy  of  the  answer  as  a  cross-bill,  because  the  complainant  could  not  tell  when  to 
answer  it."     Purdee  v.  Huston,  6  J.  J.  Af.,  251. 

8.  As  to  the  mode  of  praying  for  relief 

No  particular  words  seems  to  be  necessary,  either  in  a  special  or  general  prayer. 

In  an  action  against  a  constable  for  failing  to  account  for  several  claims  placed  in  his 
hands  by  the  plaintiff,  the  court  said:  "The  second  objection  to  the  petition  is,  that  the 
prayer  is  too  indefinite.  Having,  in  a  preceding  part  of  the  petition,  stated  the  claims  and 
the  amount  of  each  one  of  them,  the  pleader  prays  for  judgment  for  the  amount  of  said 
claims,  with  interest  due  upon  each,  with  ten  per  cent,  damages  on  the  same,  &c.  This 
we  think  sufficiently  definite.  The  petition  contains  the  data  necessary  to  the  corect  con- 
clusion."    2  Bush,  102. 

It  seems  unnecessary  to  cite  authorities  to  prove  that  a  prayer  for  general  relief  may  be 
made  by  adding,  after  the  prayer  for  special  relief,  the  words  "and  for  all  proper  relief," 
or  any  equivalent  words.     See  80  Ay.,  537. 


CHAPTER  III. 

THE   DEMURRER. 

}  91.  Demurrers  are  special  or  general. 
j  92.  special,  defined. 

2  93-1.  general,  defined. 

2.  effect  of  failure  to  file, 

g  94.  amendment  of  pleadings,  after  sustaining  of. 

§  91  [120,  121].   Demurrers  are  special  or  general. 
§92  [120,  121].   Special  demurrers. — A  special  demurrer*  is  an  ob- 
jection to  a  pleading  which  shows  (a) — 

1.  That  the  court  has  no  jurisdiction  of  the  defendant,   or  of  the 
subject  of  the  action  (b);  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue  (c);  or, 

3.  That  another  action  is  pending,  in  this  State,  between  the  same 
parties,  for  the  same  cause  (d)\  or, 

*See  g  109  as  to  filing  a  special  demurrer  during  vacation. 
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4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant  [e).  Either 
of  said  grounds  of  objection,  shown  to  exist  by  a  pleading,  is  waived, 
unless  distinctly  specified  by  a  demurrer  thereto  (/),  except  the  objection 
to  the  jurisdiction  of  the  court  of  the  subject  of  the  action,  which 
objection  is  not  waived  by  failing  so  to  make  it ;  but  a  party  failing  so 
to  make  it  when  or  before  he  files  a  pleading,  other  than  a  demurrer,  is 
liable  for  all  costs  resulting  from  such  failure. 

(a)  When  objection  to  be  made  by  motion  instead  of  by  demurrer. 
Neither  a  special  nor  general  demurrer  lies,  because  the  party  has  failed  to  swear  to 

his  pleading  (15  B.  M.,  630) ;  nor  because  the  plaintiff  has  sued  in  equity  instead  of  at 
law,  or  vice  versa  (15  Id.,  172;  16  Id.,  387) ;  nor  because  an  amended  petition  states  a 
new  cause  of  action  (13  Id.,  403) ;  nor  because  several  causes  of  action  or  grounds  of  de- 
fence are  stated  in  one  paragraph  (13  Id.,  205;  15  Id.,  569) ;  nor  because  the  statements  of 
a  pleading  are  so  indefinite  or  uncertain  that  the  precise  nature  of  the  claim  or  defence  is 
not  apparent  {Code,  \  134;  78  Ky.,  162,  212;  but  see  78  Ky.,  463s  nor  for  a  misjoinder  of 
parties,  whether  plaintiffs  or  defendants  (18  B.  M.t  136) ;  nor  for  misjoinder  of  causes  of 
action.     Code,  #  85  and  86,  and  notes  thereto. 

(b)  Objection  to  jurisdiction  of  the  court. 

Objection  to  jurisdiction  of  the  person  of  the  defendant  is  waived,  unless  it  be  made  by 
a  special  demurrer,  or  by  answer;  aliter,  as  to  jurisdiction  of  the  subject  of  the  action.  See 
{  1 18,  and  notes  thereto. 

(c)  Objection  to  plaintiff's  capacity  to  sue. 

1.  In  an  action  by  A  and  B  as  administrators  of  G,they  alleged  they  were  appointed 
as  such  by  the  Harrttn  Comfy  Court,  and  the  court  said : 

"The  objection  that  the  petition  fails  to  state  facts  showing  that  the  Hardin  County 
Court  had  jurisdiction  to  appoint  appellees  administrators  involves  their  legal  capacity  to 
sue,  and  can  be  taken  advantage  of  by  special  demurrer  only ;  and  as  no  special  demurrer 
was  filed  in  the  court  below,  that  objection  must  be  regarded  as  waived  by  appellants/1 
WarfUld,  <5?V.,  v.  Gardner's  adm'rs,  79  Ky.,  583. 

But,  according  to  another  part  of  the  opinion,  the  allegation  of  the  petition  that  the 
plaintiffs  were  appointed  by  the  Hardin  County  Court  as  administrators  of  G,  and  qualified 
as  such  "is  a  substantial  compliance  with  J  122,  Civil  Code.  The  law  raises  the  pre- 
sumption that  the  order,  when  made,  was  duly  made."  Assuming  that  to  be  true,  it  seems 
clear  that  the  defendant's  remedy  was,  not  a  special  demurrer,  but  an  answer  stating  facts 
showing  that  the  Hardin  County  Court  had  no  jurisdiction. 

2.  See  i  118  and  notes  thereto. 

(d)  Pendency  of  another  action. 

1.  Observe  that  J 92  applies  only  to  another  action  pending  in  "this  State."  Such  was 
the  law  before  the  adoption  of  the  Code ;  and  such  was  declared  to  be  the  law  under  the 
Code  of  1854,  though  it  did  not  literally  make  such  a  limitation.     4  Bush,  442. 

2.  An  action  to  enforce  a  lien  for  purchase-money  does  not  prevent  an  action  on  the 
note  therefor.     2  Duv.,  254. 

3.  An  action  having  been  brought  by  A  in  W  county  against  B  and  others,  for  the 
recovery  of  slaves,  was  moved  by  change  of  venue  to  C  county.  Subsequently  A  sued  the 
same  parties  in  W  county  for  an  attachment  of  said  slaves ;  and  the  petition  showed  that 
the  first  named  action  was  still  pending  in  C  county :  held,  that  a  demurrer  to  the  petition 
should  have  been  sustained.     I  Met.,  97. 

4.  Under  the  old  practice,  it  was  decided  that  an  action  should  not  abate  on  account 
of  a  prior  one,  pending  when  the  second  was  commenced,  the  former  having  been  dis- 
missed before  the  filing  of  the  plea.     Adams  v.  Gardiner,  13  B.  M.,  197. 
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(e)  Defect  or  parties. 

i.  Though  the  defendant  can  not  object,  by  demurrer,  to  a  misjoinder  of  parties  (18 
B.  M.,  136),  a  defect  of  parties,  appearing  in  the  petition,  is  ground  for  a  special  demurrer. 
If  it  do  not  so  appear,  it  may  be  stated  in  the  answer.  If  the  objection  be  not  made  by 
demurrer  or  answer,  it  is  waived  (17  B.  M.,  645;  10  Bush,  763;  12  Id.,  327;  80  Ky.> 
687),  and  the  court  may  decide  the  case  between  those  before  it,  if  the  rights  of  others  can 
be  saved.  Code,  \  28.  If  there  be  other  indispensable  parties,  the  court  should  require 
them  to  be  brought  before  it.     15  B.  M.,  589. 

2.  An  objection,  that  the  plaintiff  is  but  the  equitable  owner  of  the  note  sued  on,  is 
waived,  unless  made  by  demurrer  or  answer.     1  Duv.,  77. 

3.  And,  though  two  part-owners  of  a  chattel  should  join  in  an  action  for  a  tort ;  yet,  if 
one  be  allowed  to  sue  for  his  share  of  the  damages,  without  objection,  the  other  has  a 
right  afterward  to  sue  alone,  and  only  alone,  for  his  share.     1  Ch.  PL,  57;  2  B.  M.,  33. 

4.  And  an  action  in  the  name  of  A.  J.  M.  &  Co.,  on  a  bill  of  exchange  payable  to  A. 
J.  M.  &  Co.,  is  good  on  demurrer.  It  not  appearing  from  the  petition  that  there  was 
more  than  one  payee,  or  that  A.  J.  M.  &  Co.  was  a  firm  consisting  of  more  than  one 
person,  the  defendant  must  show  it,  and  he  could  then  compel  an  amendment  by  motion. 
I  Met.,  569. 

5.  But  the  objection  to  an  action  by  one  payee,  upon  a  note  to  two,  is  not  merely  an 
objection  for  the  want  of  proper  parties.  A  general  demurrer  lies,  on  the  ground  that  the 
petition  fails  to  state  a  cause  of  action.  1  Duv.,  30.  And  the  same  rule  applies  when  a 
Stock-holder  brings  an  action  which  should  be  brought  by  the  corporation.     79  Ay.,  300. 

(_/)  See  \  118,  and  notes  thereto,  as  to  making  objection  by  answer,  reply,  &c. 

§  93  [1 2 1].  I .  General  Demurrers.  — A  general  demurrer  is  an  objection 
to  a  pleading,  because  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  or  a  defence  (a) ;  of,  because  it  does  not  state  facts  suf- 
ficient to  support  a  cause  of  action  or  a  defence. 

2.  Failure  so  to  make  such  objection  is  not  a  waiver  thereof,  but  a 
party  failing  to  make  it  when  or  before  he  files  a  pleading,  other  than  a 
demurrer,  shall  be  liable  for  all  costs  resulting  from  such  failure. 

(a)  I.  As  to  errors  in  stating  a  legal  cause  of  action  in  an  action  in  equity,  or  an  equi- 
table cause  of  action  in  an  ordinary  action,  see  note  A,  ante,  page  61. 

2.  A  demurrer  to  a  pleading  presents  all  previous  pleadings  for  the  consideration  of 
the  court,  which  should  decide  against  the  party  committing  the  first  fault.  14  B.  M., 
547;  4  Met.,  242;  2  Duv.,  161. 

But,  as  the  defendant,  by  answering  to  the  merits,  waives  all  objections  to  the  petition, 
except  the  objections,  that  the  court  has  no  jurisdiction  of  the  subject  of  the  action,  and 
that  the  petition  does  not  state  facts  constituting  a  cause  of  action,  the  court,  upon  a 
demurrer  to  such  an  answer,  can  not  consider  any  other  defects  of  the  petition.  Mitchell 
v.  Mattingly,  1  Met.,  237. 

3.  "A  party  may  demur  to  part  of  a  pleading  and  present  an  issue  of  fact  to  another 
part."     Code,  \  113;  and  see  15  B.  M.,  569. 

4.  "A  party  who  files  an  answer  or  subsequent  pleading  during  vacation  may  file  a 
demurrer  therewith."     Code,  \  109. 

(1)  A  defendant  who  files  an  answer  and  demurrer  may  waive  the  former  and  rely  on 
the  latter.     9  Bush,  329. 

(2\  Going  to  trial  without  objection,  and  without  noticing  the  demurrer,  authorizes  the 
inference  that  it  was  waived  or  overruled.  2  Met.,  119;  see  Vaughn's  Ex.  v.  Gardner, 
7  B.M.,  326. 
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(3)  In  deciding  upon  a  demurrer  to  the  petition,  statements  of  the  answer  are  not  to 
be  considered.     2  Duv.,  573. 

5.  If  the  defendant  answer  after  his  demurrer  is  overruled,  and  a  verdict  and  judgment 
be  rendered  against  him,  he  can  not  by  an  appeal  avail  himself  of  any  defect  in  the 
petition,  except  such  as  authorizes  an  arrest  of  the  judgment.     15  B.  M.,  196,  197, 

6.  A  demurrer  to  all  the  paragraphs  in  an  answer  should  not  be  sustained  if  any  one 
of  them  imports  a  bar  to  the  action.     2  Bush,  227. 

7.  Upoa  a  plea  of  res  adjudicata,  the  admission  of  facts  by  a  demurrer  is  equivalent  to 
proof  in  open  court.     Frances  v.  Wood,  81  Ky.,  16. 

8.  In  Commonwealth  for  the  use  of  Young  v.  Peters,  4  Bush,  403,  it  was  held  that  a 
judgment  sustaining  a  demurrer  to  a  petition  (without  more)  was  a  final  judgment,  "  as  it 
virtually  adjudged  against  any  cause  of  action : "  contra,  81  Ky.,  348. 

9.  A  judgment  on  demurrer,  dismissing  the  plaintiff's  petition  upon  the  ground  of  its 
insufficiency,  can  not  operate  as  a  bar  to  another  suit  upon  the  cause  of  action  attempted 
to  be  set  out  in  the  defective  petition.     2  Met.,  544;  85  Ky.,  55. 

But  the  plaintiff  can  not  maintain  another  action  setting  forth  substantially  the  same 
facts  as  those  formerly  relied  on.     81  Ky.,  535. 

10.  As  to  the  statute  of  frauds.  In  an  action  on  a  contract  which  should  be  attested  by  a 
writing,  a  petition  which  fails  to  show  that  there  is  a  writing  is  subject  to  demurrer. 
15  B.  M.,  443;  3  Met.,  474;  4  Id.,  372;  13  Bush,  466-67. 

11.  As  to  usury.  A  petition  which  shows  that  part  of  plaintiff's  claim  is  usurious 
should  be  relieved  against  though  there  be  no  defence  by  answer  or  demurrers.  12  Bush, 
300,  301. 

12.  In  an  action  by  a  corporation  on  an  agreement  to  pay  money  to  it,  a  denial  that 
there  is  any  such  corporation  would  be  bad  on  demurrer,  "  as  such  a  plea  is  a  denial  of  a 
fact  that  the  obligor  has  already  admitted."     13  Bush,  35. 

13.  Demurrer  does  not  lie  to  a  petition  because  there  is  an  obliterated  indorsement  on 
the  note  sued  on.     7  J.  J.  M.,  340. 

14.  There  being  a  petition  and  two  amended  petitions,  a  •'  demurrer  to  the  whole  case  " 
was  held  to  be  sufficient,  though- inartificial.     1  Met.,  308. 

15.  As  to  curing  defective  petitions  by  answers,  see  note  {e)  2,  to  \  134. 

§  94  [122].  Amendments  after  demurrer  is  sustained. — If  the  court 
sustain  the  demurrer,  the  party  may  amend  the  pleading,  with  leave  of 
court ;  but  in  all  cases  he  shall  pay  the  costs  resulting  from  the  demur- 
rer. 

The  defendant  "had  answered  without  demurring,  and  was  apparently  willing  to  go 
to  trial  on  the  petition  as  it  stood;  and,  as  soon  as  he  brought  the  petition  to  the  test  of  a 
demurrer  and  it  was  adjudged  bad,  the  amendment  was  tendered,  and  the  right  of  amend- 
ment was  the  same  that  it  would  have  been  at  the  appearance  term,  had  a  demurrer  then 
been  sustained."     1 1  Bush,  697.    See  Wilson  v.  Commonwealth,  99  Ky.,  167,  169. 
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CHAPTER  IV. 

THE    ANSWER. 

}  95.  What  the  answer  may  contain. 

{96-1.  Definition  of  counter-claim. 

2.  set-off. 

3.  cross-petition. 

i  97-1.  Set-off,  counter-claim,  and  cross-petition,  relief  on. 

2.  no  summons  on,  required  against  plaintiff. 

3.  proceedings  on,  against  new  parties,  and  on  cross-petitions. 

4.  statement  of,  in  caption  of  answer  or  reply. 

§  95  [I25]-  An  answer  may  contain — 

1.  A  traverse  (a). 

2.  A  statement  of  facts  which  constitute  an  estoppel  against  (b),  or 
avoidance  of  (c),  a  cause  of  action  stated  in  the  petition. 

3.  A  statement  of  facts  which  constitute  a  set-off  or  counter-claim. 

4.  A  cross-petition. 

(a)  Traverse. 

1.  What  constitutes  a  traverse. 

"  A  traverse  is  a  denial,  by  a  party,  of  facts  alleged  in  an  adverse  pleading,  if  they  be 
presumptively  within  his  knowledge ;  or  a  denial  of  them,  or  a  denial  that  he  has  sufficient 
knowledge  or  information  to  form  a  belief  concerning  them,  if  they  be  not  presumptively 
within  his  knowledge."     Code,  \  113,  suds.  7. 

2.  As  to  the  necessity  of  a  traverse. 

Formerly,  in  actions  at  law,  every  material  allegation  of  the  plaintiff,  which  was  not 
denied  by  the  defendant,  was  taken  as  true;  and  the  same  rule  applied  in  actions  in  equity 
if  the  defendant,  not  being  under  disability,  failed  to  answer;  but,  if  he  answered,  facts 
which  were  neither  presumed  nor  alleged  to  be  within  his  knowledge  were  not  taken  for 
confessed  because  he  failed  to  deny  them.     Lang  v.  Dupuy,  1  Dana,  104;  8  Id.,  285. 

But  the  Code  makes  no  distinction,  as  to  the  necessity  of  a  traverse,  between  facts  which 
are,  and  facts  which  are  not,  presumed  to  be  within  the  knowledge  of  a  party ;  and 
(excepting  allegations  against  persons  under  disability  and  persons  constructively  sum- 
moned, and  allegations  concerning  value  or.  damage)  "  every  material  obligation  of  a 
pleading  must,  for  the  purposes  of  the  action,  be  taken  as  true,  unless  specifically  traversed." 

?I26. 

3.  As  to  the  sufficiency  of  a  traverse. 

(I)  As  to  traversing  facts  which  are  not  presumed  to  be  within  the  defendant's  knowledge.  * 
Under  \  113,  subs.  7,  it  is  sufficient  for  the  defendant  to  deny  "that  he  has  sufficient 
knowledge  or  information  to  form  a  belief  concerning"  such  facts.  And  it  is  not  sufficient 
for  him  to  say  that  he  "knows  nothing  of  his  own  knowledge"  concerning  such  facts 
(I  Met.,  454),  or  that  he  "does  not  admit"  them  "and  requires  proof"  (16  B.  M.,  335); 
or  that  he  "  has  no  knowledge  of  any  "  of  them,  "  and  no  means  of  forming  a  belief,  and 
therefore  denies  them  all  and  requires  proof."     2  Met.,  381. 

But  it  is  sufficient  for  the  defendant  to  say  that  he  "  has  not  enough  knowledge  or 
information  to  constitute  [instead  of  form]  a  belief."     4  Met.,  114. 

<*  See  notes  to  §  113,  subs.  7,  as  to  the  presumption. 
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(2)  As  to  traversing  facts  which  are  presumed  to  be  within  the  defendants  knowledge. 
a.  The  Code,  by  requiring  defendants  to  state  facts  constituting  a  ground  of  defence, 
has  abolished  general  issues;  such  as  nil  debit,  mm  assumpsit,  and  mm  est  factum. 

Thus,  in  an  action  on  a  note  or  bill  of  exchange  or  judgment,  it  is  not  sufficient  for 
the  defendant  to  say  that  he  does  not  owe  the  debt  or  any  part  of  it :  he  should  state  facts 
showing  that  he  does  not  owe  it,  such  as  payment  or  accord  and  satisfaction.  13  B.  Af., 
175;  16  Id.,  335;  10  Bush,  160. 

And,  in  an  action  for  the  value  of  goods  sold  and  delivered,  or  of  services  rendered, 
ike  particulars  of  which  are  stated  in  the  petition  or  in  an  account  filed  therewith,  it  is  not  sufficient 
for  the  defendant  to  say  that  he  is  not  indebted  as  alleged,  for  "every  item  in  the  account 
might  be  correct,  except  a  single  one  of  inconsiderable  value,  and  yet  the  answer  in  its 
present  form  would  be  literally  true"  (18  B.  M.t  60) ;  or  to  "deny  the  correctness  of  each 
and  every  item  in  the  account :  for  all  the  goods  may  have  been  furnished  and  all  the  ser- 
vices may  have  been  rendered,  though  not  precisely  as  charged  nor  for  the  precise  amounts 
charged."  1  Duv.,  262.  But,  in  an  action  for  an  alleged  balance  of  £620  on  an  account 
for  merchandise,  without  any  specification  of  the  articles,  an  answer  denying  that  the  defend- 
ant owed  more  than  $500  was  held  to  be  a  sufficient  defence  as  to  the  excess.  Webb  v. 
Jeffries,  2  Bush,  221. 

In  Trustees,  &c9  v.  Fleming's  ex*  r,  10  Bush,  237,  in  which  the  defendant  denied  "knowl- 
edge [not  knowledge  or  information]  sufficient  to  form  a  belief  whether  or  not "  the  note 
•sued  on  had  been  executed  by  the  alleged  payor;  the  court  said:  "The  plea  of  mm  est 
factum  is  an  affirmative  plea,  and  can  not  be  made  in  merely  negative  language."  I  can 
not  conceive  how  a  defendant  can  traverse  an  allegation  that  he  executed  a  note  except  by 
a  negative  plea.  The  court  probably  meant  to  say  that  it  is  not  sufficient,  as  it  formerly 
was,  for  the  defendant  to  say  that  the  note  "is  not  his  act  or  deed ;  "  That  he  must  either 
deny  that  he  executed  it,  or  must  state  facts  showing  that,  though  he  did  so,  it  is  not 
obligatory;  as,  that  its  execution  was  obtained  by  fraud.  And,  in  Hall,  &c,  v.  Smith,  14 
Bush,  615,  it  was  held  that,  under  a  plea  of  non  est  factum,  the  defendant  can  not  prove 
that  he  delivered  the  writing  as  an  escrow,  as  he  might  formerly  have  done.  I  Ch.  PI., 
479.  And  under  such  plea  the  defendants  can  not  require  the  plaintiff  to  prove  that  the 
writing  was  signed  by  their  written  authority.     Ganot  v.  Ratcliffe,  83  Ky.,  384. 

In  an  action  against  H  and  A,  on  a  note  signed  N,  H  &  Co.,  a  plea  by  A  that  he  was 
not  a  member  of  said  firm  when  the  note  was  executed,  of  which  the  plaintiffs  had  notice, 
was  held  to  be  insufficient.     6  Dana,  128. 

As  to  special  pleas  of  non  est  factum,  see  note  17,  post,  page  128. 

b.  In  an  action  against  defendants,  as  indorsers  of  a  bill,  allegations  that  it  was  indorsed 
by  the  Curlew  Coal  Company  and  that  the  defendants  were  members  of  the  company  were 
sufficiently  traversed  by  denying  that  defendants  were  memoers  of  the  company.  2  Duv,, 
527,  $28. 

<".  In  an  action  against  a  city  to  recover  taxes  paid,  the  plaintiff  alleged  that  he  paid 
them  in  ignorance  of  his  rights,  and  of  the  fact  that  the  assessment  was  illegal ;  the  answer, 
alleging  that  the  plaintiff  paid  the  taxes  "with  full  knowlege  of  the  law  and  facts,"  was 
held  to  be  insufficient  on  demurrer.     City  of  Covington  v.  Powell,  2  Met.,  226. 

^  A  petition  alleged  that  the  defendant  owed  the  plaintiff  $140  for  the  hire  of  a  slave 
for  the  year  1859;  that  the  defendant  had  hired  said  slave,  and  had  him  in  possession 
during  said  term,  and  received  the  product  of  his  services  to  the  amount  or  worth  of  $140: 
an  answer,  denying  that  the  defendant  had  any  slave  of  plaintiff  hired  as  charged,  or  that 
tn«  defendant  agreed  to  pay  either  clothing  or  hire;  and  therefore  denying  that  the 
defendant  owed  the  plaintiff  $140,  or  any  other  sum, was  held  to  be  insufficient.  Baum  v. 
Winston,  3  Met.,  127. 

'•  In  an  acrion  to  subject  property,  under  the  act  of  1856  concerning  fraudulent  prefer- 
enceSi  the  petition  alleged  that  the  debts  secured  by  the  mortgage,  which  was  alleged  to 
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have  been  made  in  contemplation  of  insolvency,  "were  not  created  simultaneously"  there- 
with :  an  answer,  averring  that  said  debts  were  simultaneous  with  the  mortgage,  was  held 
to  be  evasive.      Terrell  v.  Jennings,  I  Met.,  457. 

/.  Matters  of  defence  averred  in  an  answer,  though  inconsistent  with  facts  alleged  in 
the  petition,  which  the  defendant  has  impliedly  admitted  by  failing  to  traverse  them,  are 
unavailing.     2  Met.,  381-82 ;  5  Litt.,  107. 

g.  An  allegation  of  a  petition,  denied  by  answer,  must  be  proved,  though  repeated  in  an 
amended  petition  to  which  there  was  no  answer.  3  J.J.  M.,  189;  3  Dana,  495;  7 
Bush,  604. 

h.  An  answer  must  controvert  separately  and  specifically  the  charges  made  in  each 
paragraph  of  the  petition  (13  Bush  480) ;  and  a  defendant  can  not  do  so  by  referring  to  his 
answer  in  another  case.     Russell  v.  Greenwade,  9  Ay.  L.  R.,  163. 

*.  As  a  general  rule,  conjunctive  allegations  must  be  traversed  disjunctively.  12  Bush, 
581.  But,  with  that  exception,  it  is,  in  general,  sufficient  for  a  traverse  to  follow  the 
words  of  the  allegation  responded  to :  thus,  in  an  action  for  charging  the  plaintiff  with 
having  stolen  a  kettle,  to  a  plea  which  charged  the  theft  to  have  been  committed  on  the 

day  of ,  a  replication   that   the  plaintiff  did  not  on  the day  of  steal, 

&c,  was  held  to  be  sufficient  (2  Bibb,  23);  and,  in  an  action  against  an  administrator,  to  a 
plea  that  he  had  fully  administered  the  estate,  a  replication  that  he  had  not  fully  adminis- 
tered the  estate  was  held  to  be  sufficient  (4  J.  J.  M.,  548) ;  and,  in  an  action  on  a 
covenant,  to  a  plea  that  it  was  executed  without  any  good  or  valuable  consideration,  it  is 
sufficient  for  the  plaintiff  to  reply  that  it  was  not  executed  without  any  good  or  valuable 
consideration.     4  Bibb,  67;   II  B.  M.,  46. 

4.    The  effect  of  a  traverse. 

Formerly,  two  witnesses,  or  one  witness  and  corroborating  circumstances,  were  neces- 
sary to  overcome  a  traverse,  in  an  answer  in  chancery,  of^a  fact  which  was  presumed  or 
alleged  to  be  within  the  defendant's  knowledge.  But  the  Code  (§  117,  subs.  5)  has 
changed  that  rule  by  declaring  that  "verification  of  a  pleading  does  not  make  other  or 
greater  proof  necessary  on  the  side  of  the  adverse  party  than  would  have  been  necessary 
if  the  pleading  had  not  been  verified."  See  17  B.  M.,  644;  I  Met.,  354-5;  4  Bush,  182 
and  498. 

{b)    AS  TO   ESTOPPELS. 

In  general,  according  to  the  common  law,  a  party  can  not  prove  an  estoppel  by  writing 
or  by  matter  of  record  under  a  plea  of  the  general  issue,  but  must  plead  it  specially ;  or, 
if  his  adversary  file  a  plea,  matter  of  estoppel  to  which  appears  on  the  record,  he  should 
demur;  and,  if  he  does  neither,  but  takes  issue  on  the  fact,  the  court  and  jury  are  not 
bound  by  the  estoppel.  2  Mar.,  144;  2  Litt.,  310;  3  Dana,  107;  4  Id.,  74.  If  he  can 
not  plead  an  estoppel  nor  demur  to  a  plea  because  it  is  estopped,  as  in  cases  of  forcible 
entry,  he  can  introduce  evidence  proving  the  estoppel  or  can  exclude  evidence  conflicting 
with  it ;  and,  according  to  Hanson  v.  Buckner>s  devisees,  4  Dana,  255,  such  conflicting  evi- 
dence should  be  objected  to  when  offered ;  but,  according  to  Hall  v.  Hann's  heirs,  5 
Dana,  5$  the  court  may  instruct  the  jury  to  disregard  it  if  its  tenor  and  object  were  not 
known  when  it  was  allowed  to  be  introduced,  and  if  the  estoppel,  instead  of  preventing 
justice,  be  just. 

It  has  been  said  that,  according  to  the  common  law,  estoppels  in  pais  may  be  proved 
without  being  pleaded.  Bigelow  on  Estoppel,  585,  $d  Edition.  I  have  not  found  a  Ken- 
tucky case  so  holding.  At  any  rate,  under  the  Code,  which  has  abolished  general  issues, 
not  in  so  many  words,  but  by  requiring  pleadings  which  "  form  a  material  issue  of  fact " 
(§  89)t  *t  seems  clear  that  an  estoppel  in  pais  must  be  pleaded  like  any  other  fact  relied  on 
by  a  party  to  support  his  action  or  defence ;  and  it  was  so  held  in  Farris  and  wife  v.  Dunn, 
6V.,  7  Bush,  287,  and  Anderson,  Gfc,  v.  Briscoe,  &c,  12  Id.,  348,  which  relate  to  estoppels 
in  pais;  and  it  was  held,  without,  however,  referring  to  the  Code,  that  they  could  not  avail 


Digitized  by 


Google 


CHAP.  iv.]  THE  ANSWER — MATTERS   OF  AVOIDANCE.  123 

unless  pleaded,  the  court  saying  in  the  former  case :  "  Had  this  been  pleaded  as  an  estop- 
pel, she  might  have  avoided  its  effect  by  sufficient  proofs  and  explanations ;  but,  not  being 
pleaded,  that  question  was  not  litigated.  This  shows  the  reason  why  an  estoppel  must  be 
pleaded  before  it  can  operate  as  such." 

(c)    AS  TO  MATTERS  OP  AVOIDANCE.* 
I.   In  actions  on  contracts, 

1.  Averment  in  an  answer  that  a  certain  fact  "did  in  fact,  as  defendant  believes,  exist 
and  was  true/1  is  not  a  sufficient  averment  of  the  fact.     I  Met.,  241. 

2.  In  an  action  by  an  administrator  for  a  debt,  an  answer,  that  the  defendant's  wife  is 
a  distributee  of  the  estate,  and  that  no  distribution  has  been  made,  does  not  present  an 
equitable  defence:  it  should  show  that  the  plaitttiffi  has  a  sufficient  sum  for  distribution  to 
entitle  each  distributee  to  a  sum  equal  to  the  amount  of  the  note  sued  on.     y  B.  M.,  176. 

3.  To  a  petition  on  a  note  for  the  purchase-money  of  a  slave,  an  answer  that  the  ven- 
dors had  no  title,  and  had  not,  and  could  not  convey  any  title  to  the % defendant,  presents 
no  defence,  as  it  does  not  aver  a  warranty  of  title.     5  Bush,  424. 

4.  An  answer  to  a  petition  for  specific  enforcement  of  a  contract  for  the  sale  of  land 
must,  if  performance  be  resisted,  either  deny  that  the  plaintiff  has  any  title  or  must  state 
the  defects  therein.     78  Ky.,  607. 

5.  In  Hawkins  v.  Fellowes,  6  Dana,  128,  it  was  held,  that  a  plea  averring  that  the  note 
sued  on  had  been  assigned  and  delivered  by  the  plaintiff  to  a  bank,  was  insufficient,  as  it 
did  not  show  that  the  plaintiff  had  not  re-acquired  the  note ;  but  that  decision  is  opposed 
to  the  general  rule  that  a  statement  of  a  prima  facie  ground  of  defence  is  sufficient. 

6.  To  an  allegation  that  the  plaintiff  lost  his  demand  on  A  in  consequence  of  defend- 
ant's restraining  order,  a  plea  that  A  was  insolvent  when  the  order  was  issued  is  a  sufficient 
answer.     3  Dana,  103. 

7.  By  executing  a  note  payable  to  a  corporation,  the  defendant  is  estopped  to  deny  its 
existence  at  that  time  (1/./.  M.,  380;  6  B.  M.,  601;  8  Id.,  123;  13  Bush,  35) ;  and  an 
answer  averring  that  it  has  ceased  to  exist  must  state  facts  showing  how  it  has  ceased  to 
exist  (S  B.  M.,  123);  and  such  plea  is  a  plea  in  abatement  (4  Id.,  203;  8  Id.,  125) :  and 
the  forfeiture  of  a  charter  can  only  be  established  by  a  direct  proceeding  instituted  for 
that  purpose,  and  until  so  established  can  not  be  relied  on  collaterally.  5  Litt.,  46; 
6  B.  M.,  601 ;  8  Id.,  123. 

8.  A  plea  relying  on  a  false  representation,  to  avoid  a  policy  of  insurance,  should  show 
that  it  was  such  as  would  induce  the  insurers  to  believe  that  the  risk  was  less  than  it 
really  was.     8  B.  M.,  644;   Gertnania  Ins.  Co.  v.  Rudwig,  80  Ky.,  223. 

9.  In  an  action  against  sureties  upon  a  covenant  that  R  should  perform  his  duties  as 
agent  for  the  plaintiff;  a  plea  that  R,  with  the  knowledge  of  the  plaintiff,  and  without 
that  of  the  defendants,  was  permitted  to  conduct  the  business  in  the  name  of  himself  and 
his  son,  as  partners,  constitutes  a  defence.    Connecticut  Mut.  Life  Ins.  Co.  v.  Scott,  81  Kty.,  540. 

10.  In  an  action  on  a  note  given  for  the  price  of  a  clock,  the  fact  that  the  plaintiffs,  by 
a  simultaneous  writing,  "  warranted  the  clock  and  promised  that,  if  it  did  not  prove  good, 
they  would  either  make  it  good,  or  replace  a  good  one,  before  the  money  should  btf  paid," 
was  held  to  constitute  no  defence;  the  defendant's  remedy  being  an  action  on  the  writing. 
4  BidS,  493.  But,  in  an  action  on  a  note,  a  plea  that,  by  simultaneous  writing,  the  plain- 
tiff agreed  that  unless  he  should  deliver  to  the  defendant  a  certain  jack-ass  within  ten 
days  the  note  was  to  "be  given  up,"  and  that  the  jack  had  not  been  delivered;  it  was 
held  that  the  writing  was  not  an  independent  covenant,  but  a  defeasance,  and  that  the  plea 
constituted  a  defence.     6  /.  /.  M.,  328. 

For  other  decisions  concerning  dependent  and  independent  covenants,  see  ante,  note  4, 
page  68. 

•See  §  113,  subs.  6,  which  declares  that  "an  express  admission  of  a  fact  is  not  necessary  to  render 
rafid  a  pleading  in  avoidance  or  estoppel  thereof." 
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10.  Pleas  of  accord  and  satisfaction. 

(i)  In  an  action  on  a  bond,  a  plea  of  accord  and  satisfaction  must  be  pleaded  as  a  satis- 
faction of  the  money,  not  of  the  bond,     5  Afon.,  497. 

(2)  Such  plea,  founded  on  services,  must  aver  that  they  were  accepted  in  satisfaction 
(81  Ky.y  321);  and,. generally,  a  plea  that  the  plaintiff  accepted  a  less  sum  of  money  than 
was  due  to  him  is  insufficient  (15  B.  M.,  566)  :  aliter,  as  to  payment  of  part  before  the 
money  is  due,  or  at  a  different  place  (3  Met.,  88) ;  or  a  delivery  of  something  other  than 
money  (8  Bush,  6) ;  or  a  composition  and  discharge  by  the  plaintiff  and  other  creditors  of 
the  defendant  for  less  than  was  due  (8  B.  M.,  599) ;  and,  according  to  a  dictum  in  Ricketts  v. 
Hall  &  Long)  2  Busk,  249,  "the  compounding  of  a  debt  between  a  creditor  and  his  failing 
debtor,  when  no  fraud  or  unfair  concealment  by  the  latter  is  alleged,  is  now  upheld  as 
being  upon  a  sufficient,  valid,  consideration." 

But  a  mere  agreement  to  accept  is  not  sufficient  (8  B.  M.,  599) ;  nor  is  an  acceptance  of 
part  of  the  articles  agreed  to  be  delivered.  7  J.J.  M.,  114;  and  see  Taylor  v.  farmer, 
81  Ay.,  458- 

(3)  In  Bank  of  the  Commonwealth  v.  Letcher,  3  J.J.  M.,  195,  a  plea  that,  on  the  day  the 
note  fell  due,  the  defendant  renewed  it  with  the  same  security,  and  paid  call  and  interest, 
and  the  bank  received  the  new  note  and  interest  in  satisfaction  of  the  note  sued  on,  was 
held  to  be  insufficient  as  a  plea  of  accord  and  satisfaction.     But  see  note  (3),  below. 

(4)  It  was  held  that  matter  of  accord  and  satisfaction,  moving  from  the  defendant  to 
the  plaintiff,  was  pleadable  at  law  ;  but  that  such  matter  moving  from  a  third  person  could 
only  be  made  available  in  equity.     3  Afon.,  302. 

11.  Pleas  of  payment. 

(1)  According  to  the  common  law,  in  an  action  of  assumpsit  or  debt,  on  a  simple  contract, 
payment  of  the  debt,  total  or.  partial,  even  after  it  fell  due,  was  specially  pleadable,  or 
provable  under  the  plea  of  non  assumpsit  or  nil  debit  (I  Ch.  PI.,  472;  3  Burrow,  1353; 
I  Dana,  375) ;  and  it  seems  clear  that,  under  the  Code,  a  plea  of  payment  total  or  partial 
of  such  debt,  though  made  after  maturity,  constitutes  a  legal  defence,  and  does  not  give 
to  eithfer  party  a  right  to  transfer  the  issue  to  equity. 

(2)  But,  in  an  action  of  debt  on  a  bond,  though  the  common  law  allowed  a  plea  of 
even  a  partial  payment  at  or  before  maturity  of  the  debt,  it  did  not  allow  a  plea  of  even 
full  payment  after  maturity  (7  Dana,  446) :  the  defendant's  remedy  was  in  equity.  2 
JJ.M.,  140. 

But  an  act  of  1797  (Af.&B.,  322)  declared  that  "m  any  action  of  debt  on  a  single 
bill,  or  in  debt  or  scire  facias  upon  a  judgment,  or  in  debt  upon  bond,  if,  before  action 
brought,  the  defendant  hath  paid  the  principal  and  interest  due  by  the  defeasance  or  con- 
dition, he  may  plead  payment  in  bar." 

Under  that  act  it  was  held,  I,-  that  a  plea  of  partial  payment  after  maturity  was  insuf- 
ficient (5  Mm.,  496;  7  Dana,  446);  and,  2,  that,  though  the  statute  authorized  a  plea  of 
full  payment,  after  maturity,  in  an  action  at  law,  it  did  not  oust  equity-jurisdiction  to 
enjoin  a  judgment  where  such  payment  had  not  been  pleaded.  4  Afon.,  175 ;  2  J.  J.  M., 
140.  I  have  referred  to  that  act  and  those  decisions,  chiefly  in  view  of  g  1 1  of  the  Code 
as  to  the  transfer  of  issues  to  the  equity  docket ;  as,  under  the  Code  g  113,  subs.  2),  total 
or  partial  payment  can  be  pleaded  in  all  cases. 

(3)  Under  a  plea  of  payment,  the  defendant  may  prove  a  transfer  of  property  or  the 
giving  of  a  new  note,  if  it  was  accepted  as  payment  (4  Mon.,  174;  2  J.  J.  M.,  140; 
4  Id.,  503;  10  B.  A/.,  300);  and  according  to  Castleman  v.  Holmes,  4  J.  J.  M.,  3,  and 
I^tcher  v.  Bank  of  the  CommonweaWi,  I  Dana,  82,  the  continuance  of  a  debt,  by  a  renewal- 
note,  is  a  payment  of  the  first  note. 

(4)  Plea  that  plaintiff  had  accepted  a  deed  of  trust  made  by  defendant  for  the  payment 
of  sundry  debts,  including  the  debt  due  to  plaintiff,  is  not  a  defence.     6  Mem.,  39. 
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1 2.  Cancelment  of  contract. 

Plea  that  the  writing  sued  on  had  been  delivered  up  and  cancelled,  before  suit  was 
brought,  is  a  defence.  I  J.J.  M.,  431 ;  \  B.  M.,  192.  But  see  Hawkins  6*  Armstrong  v. 
Inflows,  6  Dana,  128. 

13.  As  to  impeaching  the  consideration  of  written  contracts. 

According  to  the  common  law,  a  contract  under  seal  (unless  it  showed  that  the  con- 
sideration was  executory)  imported  not  only  a  sufficient,  but  an  unimpeachable  consider- 
ation, in  the  absence  of  fraud  or  mistake.  But  an  act  of  1801  (M.&B.,  231)  declared 
that*  in  an  action  "  founded  on  any  writing  under  the  seal  of  the  person  to  be  charged 
therewith,  it  shall  and  may  be  lawful  for  the  defendant  therein,  by  a  special  plea,  to  im- 
peach or  go  into  the  consideration  of  such  bond  in  the  same  manner  as  if  said  writing  had 
not  been  sealed."  And  an  act  of  1812  (M.  &  B.,  343)  declared  that  "all  writings  here- 
after executed,  without  a  seal,  stipulating  for  the  payment  of  money  or  property,  or  for 
the  performance  of  any  other  act  or  duty,  shall  be  placed  on  the  same  footing  with  sealed 
writings  containing  the  like  stipulations,"  And  those  provisions  (so  far,  at  any  rate,  as 
they  bear  on  the  question  of  consideration)  were  substantially  re-enacted  by  chapter  22, 
$$  2  and  3  of  the  General  Statutes. 

Under  the  acts  of  1801  and  1812  it  was  held — 

(1)  That,  as  a  general  rule,  in  the  absence  of  fraud  or  mistake,  if  a  writing  state  what 
the  consideration  is,  the  obligor  is  estopped  from  pleading  that  there  was  no  consideration, 
or  that  there  was  a  different  consideration.  4  Mon.,  528-29;  2  J.  J.  M.9  420;  3  Id.,  167; 
9  Dana,  317 ;  2  B.  M.,  428. 

But  from  that  rule  there  is,  at  any  rate,  this  exception :  as  between  a  vendor  and  a 
vendee  of  land,  a  statement  in  the  deed  as  to  the  consideration  paid  is  only  prima  facie 
evidence  of  the  fact.  Thus,  in  an  action  by  A  against  B  for  $150,  being  the  purchase-money 
of  land,  the  receipt  of  which  was  acknowledged  in  the  deed,  it  was  held  that,  without 
showing  fraud  or  mistake,  A  had  a  right  to  prove  that  no  part  of  the  money  was  paid. 
Gully  v.  Grubbs,  I  /./.  M.,  387 :  and  see  ace.  5  /./.  M.,  144.  But,  though  that  is  the  rule  in 
an  action  by  a  vendee  against  his  vendor,  upon  a  warranty  of  title;  in  such  action  by  a 
sub-vendee  against  the  original  vendor,  he  is  estopped  from  denying  that  he  received  the 
consideration  stated  in  his  deed.     Hunt  v.  Orwig,  17  B.  M.,  73. 

(2)  That  it  is  sufficient  for  the  defendant  to  aver  that  there  was  no  consideration  for 
the  contract,  or  to  deny  that  it  was  given  for  any  good  or  valuable  consideration,  or  for 
any  consideration.     3  Bibb,  264;  4  Id.,  67;  4  Mon.,  531 ;  4  /./.  M.,  154. 

But  a  plea  that  the  writing  was  given  without  any  consideration  "  rendered  by  the 
plaintiff  and  received  by  the  defendant,"  or  that  "no  consideration  passed  from  the 
plaintiff  to  the  defendant,"  is  insufficient;  because  "there  might  have  been  a  sufficient 
legal  consideration  of  loss  to  one  party,  or  benefit  to  the  other  to  sustain  the  contract" 
(5  Litt.,  177;  3  /.  /.  M.,  112);  and  the  addition  of  the  words,  "and  that  therefore  the 
note  was  without  consideration  is  a  legal  non  sequiter,  and  does  not  help  the  plea."  3 
/./.  M.,  112. 

(3)  That,  to  a  plea  of  no  consideration,  the  plaintiff  may  tender,  or  make,  an  issue 
by  a  reply  stating  what  the  consideration  was,  or  traversing  the  allegation  of  the  answer  : 
thus,  if  the  answer  aver  that  the  consideration  was  merely  voluntary,  it  is  sufficient 
for  the  plaintiff  to  reply  that  it  was  not  merely  voluntary.  4  Bibb,  67 ;  and  see  80 
Ky.,  79- 

If  the  plaintiff  traverse  the  allegation  of  the  answer,  the  burden  is  on  the  defendant  to 
prove  that  there  was  no  consideration  (4  Mon.,  531  ;  1  Mar.,  332);  but,  if  the  plaintiff's 
reply  aver  a  special  consideration,  the  burden  is  on  him  to  prove  it.     I  Mar.,  332. 

(4)  That  a  plea,  that  the  consideration  has  failed,  is  not  sufficient :  the  facts  must 
be  stated,  so  that  the  court  may  decide  whether  or  not  it  has  failed.  I  Mar.,  602 ;  3 
/./.  iV.,475. 
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(5)  That,  unless  the  defendant  alleged  fraud  and  an  offer  to  rescind  the  contract  (Afmirj. 
Kelly \  5  Man.,  272;  Tinsley  v.  Ogg,  7  Dana,  385),  the  statute  did  not  authorize  him  to 
plead,  in  an  action  at  law,  a  partial  failure  of  consideration  or  a  partial  mistake  in  executing 
a  note,     I  Mar.,  168;   I  J.  J.  M.,  489;  7  Mon.t  412;   I  Dana,  61 1. 

If  a  vendee  was  defrauded,  his  remedy  at  law  (if  he  had  not  offered  to  rescind  the 
contract)  was  an  action  against  the  vendor.  5  Mon.,  274.  But,  under  the  Code,  he  has 
the  option  to  bring  such  action  or  to  plead  the  fraud  as  a  counter-claim.     §§17  and  96. 

If  there  was  no  fraud,  the  purchaser's  remedy  was  an  action  in  equity.  7  Mon.,  412. 
But  that  rule  has  been  changed  by  the  Code  (14  Bush,  172) ;  and  the  defendant  must  plead 
the  defence  or  lose  the  benefit  of  it.     \  1 7. 

(6)  The  consideration  of  natural  affection  will  support  a  covenant;  and  the  relation  of 
grand-father  and  grand-daughter,  or  of  father-in-law  and  son-in-law,  is  within  the  prin- 
ciple.    4  Lilt.,  207;  4  Mon.,  445. 

(7)  A  plea  of  no  consideration  does  not  authorize  proof  of  fraud,  gaming,  or  usury  (3 
Man.,  383-84;  3  J.  J.  M.f  476);  and  a  plea  of  fraud,  gaming,  usury,  or  any  thing  else 
which  admits  a  consideration  in  fact,  but  relies  on  its  illegality  or  invalidity,  can  not  be 
supported  by  proof  that  there  was  no  sort  of  consideration.     3  J.J.  M.,  476. 

(8)  Such  plea  does  not  authorize  proof  that  the  note  was  delivered  as  an  escrow.  Cem- 
way  v.  Bk.  U.  S.,  6  /./.  M.,  128. 

(9)  As  above  suggested,  \  17  of  the  Code  requires  a  defendant  in  an  ordinary  action  to 
plead  any  equitable  defence  known  by  him  to  exist.  Consequently,  decisions  under  the 
old  practice,  as  to  the  grounds  for  enjoining  judgments  at  law,  are  authorities  as  to  what 
now  constitutes  an  equitable  defence  in  an  ordinary  action :  as  to  which  (with  reference  to 
the  purchase-money  of  land),  see  Allen  v.  Phillips,  2  Lift.,  1,  holding  (1)  that  a  judgment 
should  not  be  enjoined  because  the  purchase-money  was  due  on  a  contingency  which  had 
not  occurred ;  or,  (2)  because  of  an  adverse  claim  against  which  the  vendor  has  acquired 
title  by  adverse  possession;  and  Lucas  v.  Chapeze,  2  Litt.,  31,  holding  that  a  judgment 
should  not  be  enjoined  where  the  purchaser  agreed  to  pay,  although  the  vendor  might  not 
be  able  to  convey  title  when  the  purchase-money  should  become  due,  there  being  no  fraud 
■on  the  part  of  the  vendor;  and  Carrico  v.  Froman,  2  Litt.,  178,  holding  that  judgment  in 
favor  of  a  vendor  without  recourse  can  not  be  enjoined  on  the  ground  that  he  represented 
his  title  as  being  much  better  than  it  was,  if  such  representations  were  made  without  fraud 
and  with  belief  in  their  truth ;  and  French  v.  Howard,  3  Bibb,  301,  holding  that  a  general 
surmise  of  a  defect  of  title,  without  showing  in  what  respect  it  is  defective,  is  insufficient 
to  authorize  -an  injunction;  and  McKoy  v.  Chiles,  5  Mon.,  260,  holding  that  potential 
right  of  dower  in  the  wife  of  a  person  through  whom  the  vendor  claims  title,  if  not  con- 
cealed from  the  purchaser,  is  no  cause  for  an  injunction  after  a  conveyance  and  whilst  the 
vendor  is  solvent,  though  it  is  otherwise  where  vendee  is  induced  to  accept  a  conveyance 
by  vendor's  promise  to  procure  relinquishment  of  dower;  and  Cummins  v.  Boyle,  I  J.J.  Af., 
480,  holding  that  a  defect  in  title  to  a  small  interest  in  land  did  not  entitle  the  purchaser 
to  an  injunction  [for  cases  involving  similar  questions,  see  2  Bibb,  566;  4  Id.,  215  ;  3  Mon., 
519;  5  M»9  231];  and  Murdoch  v.  Rowlings,  3  Mon.,  73,  holding  that  a  deficit  of  14  acres 
in  a  tract  represented  as  containing  162  acres  entitled  the  purchaser  to  an  injunction  to  the 
extent  of  the  value  of  the  14  acres;  and  Lee  v.  Vaughn,  Sneed,  238,  holding  that  the  pur- 
chaser of  a  town-lot  only  99  feet  deep,  but  represented  by  the  vendor  as  being  199  feet 
deep,  was  entitled  to  a  rescission  and  an  injunction  against  the  entire  judgment  [for  other 
cases  as  to  deficits  or  excess  in  quantity  see  2  Bibb,  270;  3  Id.,  46;  4  Id.,  81 ;  2  Mar.,  51J? 
I  Mon.,  168;  2  J.  J.  M.,  239;  2  Dana,  265;  $Afet.,  364];  and  Marcum  v.  Todd,  2  J.  J.  M„ 
367,  and  Edwards  v.  Strode,  Id.,  506,  holding  that  a  bill  for  an  injunction  should  pray  for 
a  good  title  or  for  a  rescission  of  the  contract,  as  the  purchaser  can  not  keep  the  land  and 
money  too;  and  Fisliback  v.  Williams,  3  Bibb,  342,  holding  that,  though,  where  an  exe- 
cutory contract  provides  that  the  vendor  shall  not  be  bound  to  convey  until  the  vendee 
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pays  the  purchase-money,  the  vendee  has  no  right  to  an  injunction  if  the  vendor  is  able  to 
convey  good  title,  it  is  otherwise  if  he  is  not  able  to  do  so. 

14.  As  to  fraud. 

A  plea  averring  that  the  note  sued  on  was  given  in  consideration  of  a  slave  purchased 
by  defendant  from  the  plaintiff;  that  the  slave  was  secretly  unsound,  and  that  the  plaintiff 
knew  And  concealed  that  fact,  and  showing  that,  within  a  reasonable  time  after  discovering 
the  fraud,  the  defendant  offered  to  rescind  the  contract  and  return  the  slave,  constitutes  a 
defence  in  an  action  at  law.     2  B.  M.,  459. 

But  fraud  causing  a  partial  failure  of  consideration  was  not  a  defence  at  law,  unless 
there  was  an  offer  to  rescind  the  contract,  and  return  the  property ;  or  an  excuse  for  failing 
to  return  it,  such  as  the  death  of  a  slave  "shortly  "  after  the  purchase  (4/./.  M.,  155) :  if 
there  had  been  no  offer  to  rescind  the  contract  within  reasonable  time,  the  purchaser's  remedy 
was  an  action  at  law  for  the  deceit,  or  a  bill  in  equity.     3  Afar.,  526;  1  Lilt.,  63,  176. 

As  to  the  mode  of  pleading  fraud  there  has  been  a  conflict  of  opinion.  According  to 
Jones  v.  Greggett,  1  Bibb,  447,  and  Barlow  v.  Wiley ',  3  Mar.,  457,  which  were  actions  at 
law  ;  and  Davis  x.  James1  ex*rs,  4  J.  J*  M.,  8,  and  Jasper  v.  Hamilton,  3  Dana,  280,  which 
were  actions  in  equity,  a  plea  of  fraud  must  state  the  facts  which  constitute  the  fraud 
(and  see  13  B.  M.,  256) ;  contra,  Sharp  v.  White,  1  J.J.  M.,  107 ;  Ross  v.  Braydon,  2  Dana, 
161 ;    Whitehead  v.  Root,  2  Met.,  588;  Evans  v.  Stone,  80  Ky.,  78. 

Before  the  adoption  of  the  Code,  a  plea  of  fraud  in  the  execution  of  a  contract  was  a 
defence  at  law  as  well  as  in  equity  (I  Litt.,  63,  176) :  consequently,  such  plea  in  an  ordi- 
nary action,  unless  there  be  others  of  like  character,  does  not  entitle  either  party  to  a 
transfer  of  the  issue  to  the  equity  docket  under  §  1 1  of  the  Code.  But,  as  above  shown,  a 
plea  of  fraud  which  only  partially  affected  the  consideration  of  tne  contract  (there  being  no 
averment  of  an  offer  to  rescind)  was  not  allowable  at  law,  and  the  defendant  was  com- 
pelled to  go  to  equity  for  relief;  and  though,  under  the  Code  (8*7)  such  plea  is  allowable 
in  an  ordinary  action,  it  entitles  either  party  to  a  transfer  of  the  issue  under  \  1 1 ;  and  if  a 
plea  of  fraud,  which  fails  to  show  whether  it  relates  to  the  execution  of  the  contract  or  to 
a  partial  failure  of  consideration  be  allowable,  the  plaintiff  can,  by  motion,  compel  the 
defendant  to  show  on  which  ground  he  relies.     Code,  \  134. 

1 5.  As  to  mistake. 

(1)  See  note  (5),  ante,  page  126. 

(2)  It  is  clear  that  a  defendant  who  is  sued  for  specific  performance,  even  of  a  written 
contract  which  is  required  by  statute  to  be  in  writing,  has  the  right  to  allege,  and  prove 
by  parol  testimony,  a  mistake  in  reducing  it  to  writing.  But  there  has  been  a  conflict  of 
opinion  upon  the  question  whether  a  plaintiff,  suing  for  specific  performance  of  a  contract 
•which  is  required  by  statute  to  be  in  writing,  can  allege  and  prove  by  parol  testimony  that 
there  was  mistake  in  reducing  it  to  writing,  and  then  have  it  enforced  according  to  the 
parol  testimony :  concerning  which  I  refer  to  Warley  v.  Tuggle,  4  Bush,  168,  the  opinion 
of  the  majority  of  the  court  holding  affirmatively,  and  the  dissenting  opinion  of  Judge 
Robbrtson  (which  seems  hard  to  answer),  holding  negatively ;  and  to  84  Ky.,  250,  in 
which  the  opinion  of  the  majority  in  Warley  v.  Tuggle  was  approved. 

(3)  As  to  alleging  a  mistake  in  the  official  statement  of  a  public  officer,  see  General 
Sta/ules,  ch.  81,  \  17;  and  83  Ky.,  669. 

16.  Illegality. 

(I)  A  covenant  to  do  several  things,  some  of  which  are  lawful  and  others  unlawful,  is 
-veid  as  to  the  things  which  are  unlawful  and  good  as  to  the  residue.     3  Bibb,  500. 

But,  unless  otherwise  provided  by  statute  (such  as  the  statute  concerning  usury),  "  the 
doctrine  is  well  settled  that,  if  any  part  of  the  entire  consideration  for  a  promise  be  illegal, 
either  at  common  law  or  by  statute,  the  whole  agreement  is  void."  2  Met.,  164,  and  cases 
cited.  But,  as  to  contracts  made  on  the  Sabbath,  see  Campbell  v.  Young,  9  Bush,  240,  and 
cases  cited. 
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(2)  A  plea  that  the  consideration  was  illegal  is  insufficient,  for  this  would  be  pleading 
a  deduction  of  law.  CoyleJs  exW  v.  Fowler,  3  J.  J.  A/.,  472;  Denton  v.  Logan,  3  Met., 
434.  But  see  Alfriend  v.  Hughes,  4  Bush,  40,  the  decision  in  which  is  opposed,  not  cnly 
by  that  in  Denton  v.  Logan,  but  by  all  other  decisions  under  the  Code  with  regard  to 
stating  the  facts  relied  on  as  constituting  an  avoidance  of  a  cause  of  action. 

17.  Special  pleas  of  non  est  factum, 

(1)  In  Bank  of  the  Commonwealth  v.  Curry,  2  Dana,  142,  it  was  said  that  such  a  plea 
should  be  construed  with  peculiar  strictness,  and  is  insufficient  unless  it  clearly  show  a 
state  of  case  wholly  inconsistent  with  the  presumption  that  the  writing  is  the  act  and 
deed  of  the  defendant. 

(2)  A  plea  showing  any  material  alteration  of  a  writing  by  the  obligee  or  principal 
obligor,  after  delivery  to  either,  constitutes  a  defence  (2  B.  M.,  312;  14  Bush,  610;  79 
Ky.,  I) ;  and  a  subsequent  promise  to  pay,  without  a  new  consideration,  is  not  binding. 
79  Ky.,  1. 

(3)  But  delivery  of  a  note  to  a  co-obligor,  or  to  the  payee,  with  blanks  to  be  afterward 
filled  up,  gives  an  implied  authority  to  the  co-obligor  or  payee  to  fill  them  up  as  he  may 
think  proper  (5  Dana,  258;  14  B.  M.,  16) ;  though  a  plea  that,  when  the  note  was  deliv- 
ered to  the  plaintiff,  the  sum  to  be  inserted  was  placed  in  figures  "on  the  top  or  margin," 
with  the  expectation  that  it  would  be  filled  up  with  that  sum ;  but  that  the  plaintiff,  with- 
out the  consent  of  the  defendants,  tore  off  said  figures  and  filled  up  the  note  for  a  larger 
sum,  was  held  to  constitute  a  defence,     5  Dana,  259. 

(4)  So,  if  A  sign  a  note  as  surety,  with  an  agreement  that  the  principal  shall  not 
deliver  it  unless  another  surety  be  obtained  ;  yet,  a  delivery  without  another  surety  makes 
the  note  obligatory  on  A,  unless  the  payee  had  knowledge  of  the  agreement.  Smith  v. 
Moberly,  10  B.  M.,  266;  Millet  v.  Parker,  2  Met.,  608;  5  Bush,  621. 

But,  if  the  names  of  several  sureties  be  inserted  in  the  body  of  a  bond,  delivery  of  it 
does  not  make  it  obligatory  on  any  unless  it  be  signed  by  all.  Hall  v.  Smith,  14  Busk, 
604 ;  but  see  Jones,  &c,  v.  Shelbyville  Fire,  &*c,  Insurance  Company,  1  Met.,  58,  the  decision 
in  which  is  reconciled  by  the  court,  in  Hall  v.  Smith,  14  Bush,  612,  with  "all  previous 
decisions,"  upon  the  ground  that,  "  if  the  principal  obligor  erased  the  names  of  some  of 
the  sureties  inserted  in  the  note  when  in  an  incomplete  state,  without  the  knowledge  of 
the  obligee,  the  latter  had  the  right  to  presume  that  he  had  authority  to  do  so,  or  that  it 
had  been  done  with  the  consent  of  the  parties  whose  names  then  appeared  on  the  paper." 

(5)  But,  though  a  bond  can  not  be  delivered  to  a  co-obligor  as  an  escrow  (2  Met.,  608); 
a  plea  that  the  defendants  delivered  the  bond  as  an  escrow  to  the  clerk  of  a  court  who  was 
authorized  to  take  it,  to  be  binding  on  them  if  W  should  sign  and  acknowledge  it,  and 
that  W  did  not  do  so,  and  that  therefore  it  was  not  their  deed,  constitutes  a  defence. 
7  /./.  M.,  281 ;  2  Met.,  614;  5  Bush,  624. 

(6)  A  plea  that  the  defendants  signed  the  bond  as  co-sureties  with  T,  whose  name  had 
been  signed  thereto,  and  that,  as  they  afterward  learned,  T's  signature  had  been  forged, 
is  not  a  defence  (Terry  <&*  Belt  v.  Hazlewood,  1  Duv.,  104) ;  because  it  was  the  negligence 
or  fault  of  the  sureties  in  trusting  their  principal.     14  Bush,  611. 

(7)  Sureties  signing  a  bond  executed  by  their  principal  as  sheriff  are  estopped  from 
denying  that  he  was  sheriff.     78  Ky.,  491. 

(8)  Sureties  signing  a  bond  which  has  the  effect  of  a  judgment  are  estopped  from  ques- 
tioning their  liability  collaterally      7  B.  M.,  223. 

(9)  Plea  that  defendant  was  induced  to  become  surety  by  plaintiff's  statement  that  he 
held  collaterals,  though  he  held  none,  is  a  defence.     81  Ky.,  527. 

(10)  Plea  that  defendant  signed  the  note  as  surety  and  delivered  it  to  plaintiff  (the 
payee),  upon  his  agreement  that  he  would  procure  the  signature  of  G  as  co-surety,  and 
that  plaintiff  failed  to  do  so,  is  not  a  defence ;  but  the  defendant  can  maintain  a  counter- 
claim against  the  plaintiff  for  damages.     2  Duv.,  247. 
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(ii)  Plea  that  the  defendant  was  of  unsound  mind  when  he  executed  the  writing  is 
now,  though  not  formerly,  a  defence.     5  Dana,  308. 

(1  a)  A  note  executed  by  a  surety  for  the  purpose  of  enabling  the  principal  to  pay  a 
particular  debt,  or  to  raise  money  generally,  and  which  is  used  for  the  contemplated  pur- 
pose, is  binding  on  the  surety,  although  the  money  be  obtained,  not  from  the  payee,  but 
from  a  third  person  (Smith  v.  Moberly,  10  B.  M.,  266;  Ward,  6rV.,  v.  Northern  Bank  of 
Ky.,  14  B.  M.,  351;  Browning  v.  Fountain,  1  Duv.,  13);  impliedly  overruling  Conway 
v.  Bank  U.  S.,  6  /./.  M.,  128,  and  Gore  v.  Ross  and  Pettet,  2  B.  AL,  299. 

But,  A  having  signed  a  note,  payable  to  a  bank,  as  surety  for  B,  to  enable  him  to  raise 
money  for  the  support  of  his  family,  and  B  having  passed  the  note  to  C,  in  discharge  of  a 
debt,  it  was  held  that  A  was  not  liable ;  the  court  saying  that  the  fact  that  the  note  was 
payable  to  a  bank  was  sufficient  notice  to  C  "  that  the  paper  was-  intended  to  raise  money 
upon  it."     Russell  v.  Ballard,  16  B.  M.,  201. 

18.  As  to  limitation. 

(1)  As  a  general  rule,  limitation  must  be  pleaded ;  because,  though  the  period  of  lim- 
itation may  have  expired,  the  plaintiff  may  have  been  exempted  from  its  operation  by 
disability,  or  the  defendant  may  have  promised  to  pay,  or  may  have  absconded  after 
making  the  contract.  2  Met.,  146;  2  Bush,  555 ;  5  Id.,  86.  But  a  petition  which  shows* 
that  the  period  of  limitation  has  expired  is  subject  to  demurrer,  if  it  also  show  that  the 
plaintiff  is  not  within  any  exception,  or  if  it  be  founded  on  a  statute  the  enacting  clause 
of  which  prescribes  a  limitation  without  allowing  any  exception  (2  Met.,  146;  4  Id.,  321- 
22;  84  A>.,  379) ;  and,  according  to  a  dictum  (see  4  Met.,  322)  in  Wintersmith  v.  Poynter,  2 
Met.,  460,  a  petition  on  the  act  of  1856  must  show  that  the  action  was  brought  within  six 
months  after  the  cause  of  action  accrued,  although  the  right  to  sue  is  given  by  the  first 
section  and  the  limitation  is  prescribed  by  the  third  section  ;  that  dictum  is  opposed  to  the 
general  rule.     See,  however,  note  (/)  to  Form  64,  post,  page  602. 

(2)  An  answer  pleading  limitation  presents  a  defence,  though  admitting  that  the  debt 
has  not  been  paid.     6  Bush,  475. 

(3)  As  to  the  mode  of  pleading  limitation. 

In  actions  on  contracts,  it  is  sufficient  for  the  defendant,  in  any  case,  to  aver  that  the 
cause  of  action  did  not  accrue  within  five  years  [or  other  period  of  limitation]  before  the 
commencement  of  the  action  (2  Mar.,  564) ;  though,  where  the  statute  begins  to  run  from 
the  time  of  the  promise  sued  on,  it  is  sufficient  for  the  defendant  to  aver  that  he  did  not 
promise  within  five  years  before  the  commencement  of  the  action.  2  Ch.  PI.,  481,  note  u  ; 
2  Mar.,  564;  7  J.  J.  M.,  500.  And  in  Ditto  v.  Young,  3  /.  /.  M.,  187  (which  was  an 
action  in  equity,  to  which  limitation  applied  only  by  analogy),  a  plea  that  the  de- 
fendant "  relies  on  the  lapse  of  time  "  was  held  to  be  sufficient.  And  in  an  action  against 
a  city  to  recover  taxes  alleged  to  have  been  illegally  collected,  which  was  limited  by  the 
city-charter  to  six  months,  an  averment  that  the  defendant  did  not  receive  the  money  within 
six  months  before  the  commencement  of  the  action,  with  the  statement  that  "it  pleads 
and  relies  upon  the  statute  of  limitations  in  such  case  made  and  provided,"  was  held 
to  be  a  sufficient  plea  of  the  statute  of  six  months.  City  of  Covington  v.  Hoadley,  cVr.,  83 
A>.,  444. 

But,  in  an  action  against  partners,  a  plea  by  one  that  he  did  not  promise  (or  that  the  cause 
of  action  did  not  accrue  against  him)  within  five  years  would  be  insufficient ;  "because  an 
assumpsit,  within  that  time,  by  any  one  of  the  partners,  might  be  the  assumpsit  of  all." 
Iff.M.,  262. 

And  a  plea  which  shows  that,  though  the  present  action  is  not,  the  only  appropriate 
action  would  be,  barred  by  limitation  is  insufficient.     I  Dana,  337. 

19.  Plea  of  covenants  performed. 

( 1)  This  plea  only  applies  where  the  defendant  has  covenanted  to  perform  some  act, 
and  is  not  allowable  where  the  defendant  has  covenanted  that  a  certain  fact  exists,  as,  that 
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a  horse  is  sound  (2  Marshall,  247) ;  or  against  an  act  of  a  third  person,  as,  against  the 
recovery  of  land  under  an  adverse  title.     1  Id.,  399. 

(2)  If  a  breach  be  assigned  by  the  plaintiff  in  general  terms,  a  general  plea  of  perform- 
ance, without  showing  specially  how  it  was  performed,  is  sufficient  (5  IMt.,  329) :  aliter, 
if  a  breach  be  specially  assigned.     4  Lilt.,  279;  5  Mon.,  211 ;  4  J.J.  M.,  205. 

(3)  Evidence  of  an  excuse  for  non -performance  is  not  admissible  under  a  plea  of  cove- 
nants performed.     Poague  v.  Richardson,  Lift.  S.  C,  134. 

20.  Pleas  as  to  arbitration, 

(1)  In  pleading  an  award  it  is  not  necessary  to  allege  a  promise  to  abide  by  or  perform 
it,  for  the  law  implies  such  promise  from  the  act  of  submission.     Lilt.  S.  C,  263. 

(2)  Plea  that,  since  the  commencement  of  the  action,  the  parties  had  submitted  the  matter 
to  arbitrators  is  not  a  defence.     6  Dana,  477. 

(3)  As  to  a  plea  that  parties  had  submitted  the  matter  to  arbitrators  before  the  com- 
mencement  of  the  action,  see  6  Dana,  307  and  477. 

21.  As  to  averring  readiness,  request,  6rY. 

In  an  action  on  a  covenant  to  furnish  the  plaintiff  a  new  suit  of  clothes  of  his  own 
choosing,  it  is  not  sufficient  for  the  defendant  to  deny  that  the  plaintiff  had  chosen ;  he 
should  also  allege  that  he  had  put  it  in  the  power  of  the  plaintiff  to  choose  the  clothes,  by 
being  ready  to  deliver  them  when  chosen.  Dougherty  v.  Glenn,  Hardin,  291.  And  in  an 
action  on  a  covenant  that  defendant  would  do  brick-work  within  a  certain  time,  without 
stating  where  the  work  was  to  be  done;  a  plea  that  the  defendant. offered  to  do  the  work 
within  the  time,  but  that  the  plaintiff  was  not  ready  to  furnish  board,  &c,  as  agreed  on, 
was  held  to  be  insufficient :  the  defendant  should  have  averred  that  he  requested  the  plain- 
tiff to  name  the  place  where  the  work  was  to  be  done,  and  that  he  refused  to  do  so.  Tro- 
bue  v.  Kay,  4  Bibb,  226. 

22.  Plea  of  former  judgment, 

(1)  In  an  action  quia  timet,  a  plea  of  former  recovery  was  held  to  be  insufficient  because 
it  failed  "  to  show  that  the  same  subject-matter,  or  same  points,  were  in  issue  in  the  former 
cause,  or  that  the  recovery  of  L  was  a  recovery  of  the  same  land  now  in  contest."  4 
Mon.,  441. 

(2)  In  an  action  for  deceit  in  the  sale  of  a  horse,  a  plea  of  a  decree  in  chancery,  dis- 
missing an  action  brought  by  the  plaintiff  to  enjoin  the  payment  of  the  note  given  for  the 
horse,  was  held  to  be  insufficient,  because  it  failed  to  show  that  the  question  of  fraud  was 
decided  in  the  former  case:  the  action  may  have  been  dismissed  because  the  plaintiff  had 
failed  to  offer  a  return  of  the  horse  in  proper  time.    Jarman  v.  Daniel,  I  J.J.  M.,  198. 

(3)  In  a  plea  of  a  former  decree,  a  prayer  that  "  the  pleadings  and  proofs  "  may  be 
made  a  part  of  this  cause  does  not  present  the  decree,  and,  though  it  be  copied  in  the  tran- 
script, it  can  not  be  noticed  by  the  court.     1  Dana,  576. 

(4)  Such  plea  should  show  that  the  former  decree  was  such  as  might  have  been  enforced 
by  execution  or  attachment.     5  J.J.  M.,  38. 

(5)  Such  plea  should  aver  that  the  judgment  is  in  full  force  and  unsatisfied :  an  aver- 
ment that  it  is  in  full  force  imports  only  that  it  has  not  been  reversed.     5  J.  J.  M.,  38. 

(6)  In  such  plea  "it  is  not  necessary  to  state  the  facts  conferring  jurisdiction;  but  it 
shall  be  sufficient  to  state  that  the  judgment  was  duly  given  or  made."     Code,  \  122. 

(7)  A  house-keeper  in  Kentucky  owned  a  pair  of  horses  and  a  wagon,  which  were 
exempt  from  execution.  A  creditor  induced  him  to  go  to  Tennessee,  with  the  horses  and 
wagon,  for  the  purpose  of  subjecting  them  to  payment  of  the  debt,  which  was  done  under 
a  judgment  rendered  in  Tennessee.  In  an  action,  in  Kentucky,  for  damages  for  seizure 
and  sale  of  the  property,  defendant  pleaded  the  said  judgment  in  bar,  and  the  court  held 
that  it  was  a  nullity.      Wood  v.  Wood,  78  Ay.,  624. 

(8)  See  ante,  note  (b),  page  122,  as  to  general  rules  concerning  estoppels. 


Digitized  by 


Google 


CHAP.  IV.]  THE   ANSWER — MATTERS   OF   AVOIDANCE.  131 


II.    AS  TO  MATTERS  OF  AVOIDANCE   IN   ACTIONS   FOR   TORTS. 

1.  In  actions  for  trespass  to  the  person,  generally. 

The  defendant  may  plead  san  assault  demesne,  viz.,  that  the  plaintiff  first  assaulted  him 
or  some  member  of  his  family  (I  Ch,  PL,  494;  2  Id,,  556;  2  Mar,,  276);  or  that  the 
alleged  assault  was  a  moderate  correction  of  the  plaintiff,  his  apprentice,  or  made  in  de- 
fending the  possession  of  real  or  personal  property  (I  Ch,  PL,  494;  Mcllvoy  v.  Cochran, 
2  Mar,,  271);  or  in  order  to  preserve  the  peace  (I  Ch,  PI,,  494)  or  to  prevent  the  commis- 
sion of  a  felony  (4  Bibb,  222) ;  or,  for  an  arrest  by  a  peace-officer  without  a  warrant,  that 
the  plaintiff  had  committed  a  public  offence  in  his  presence  ( Criminal  Code,  J  36) ;  or,  for 
an  arrest  by  a  private  person,  or  by  a  peace-officer  without  a  warrant,  facts  showing  that  the 
defendant  had  reasonable  grounds  for  believing  that  the  plaintiff  had  committed  a  felony 
(/<£>  8 36,  37;  4  Bibb,  223;  7  Mon,,  401 ;  79  Ky,,  428);  and  that  the  defendant  used  no 
more  force  than  was  necessary. 

But  a  woundingc&a  not  be  justified  in  defence  of  possession ;  and,  to  justify  a  wounding, 
the  defendant  must  state  facts  showing  that  the  plaintiff  had  wrongfully  assaulted  him  or 
some  member  of  his  family — as,  by  resisting  a  lawful  arrest  or  a  lawful  attempt  to  remove 
him  from  the  defendant's  premises — and  that  the  wounding  was  done  in  self-defence. 
2  Ch.  PL,  554,  note g;  Smith  v.  Hancock,  4  Bibb,  222;  Mcllvoy  v.  Cochran,  2  Mar,,  271. 

2.  In  actions  against  officers  acting  under  legal  process. 

In  an  action  against  a  peace-officer,  "  the  facts  justifying  every  part  of  the  matter  which 
the  plea  professes  to  answer  must  be  stated  with  great  precision  ;  as,  if  a  wounding  be  justi- 
fied under  a  latitat,  an  attempt  to  rescue  or  other  resistance  must  be  fully  stated ;  and  if  an 
officer  justify  breaking  an  inner  door  of  a  house,  in  order  to  search  for  and  arrest  a  party, 
it  must  be  alleged  that  he  demanded  the  key,  or  that  no  one  was  present  of  whom  such 
demand  could  be  made;  and  it  is  not  sufficient  to  say  that  the  door  was  locked,  so  that, 
without  breaking  open  the  same,  the  defendant  could  not  enter,  without  alleging  the  par- 
ticular circumstances  which  rendered  the  breaking  necessary :  so,  in  pleading  matters  in 
excuse,  all  the  circumstances  should  be  shown."  I  Ch,  PL,  518.  As  to  breaking'of  doors 
by  officers  see  Keith  v.  Johnson,  I  Dana,  604;  Civil  Code,  $675,  676,  and  677;  Criminal 
Code,  title  3,  chapter  2 ;  and  General  Statutes,  chapter  100,  $  29  to  34. 

And  in  an  action  against  an  officer  for  a  wrongful  arrest,  a  plea  that  the  defendant 
made  the  arrest  under  a  precept  issued  by  a  justice  of  the  peace  called  a  capias  pro 
fine,  was  held  to  be  insufficient  because  it  did  not  state  that  the  precept  ordered  the  de- 
fendant to  make  the  arrest.     Smith  v.  McGuire,  5  Litt.,  302. 

As  a  general  rule,  a  sheriff  who  justifies  the  seizure  of  property  under  a  writ  of  fieri 
facias  need  not  set  forth  the  judgment,  the  writ  being  his  authority ;  nor  need  he  allege 
that  the  writ  commanded  him  to  take  the  goods  of  the  defendant  therein,  as  that  must  be 
presumed  {Stephens  v,  Frazier,  2  B.  M,,  250 ;  3  Id,,  348) ;  though  he  should  allege  that  the 
writ  was  levied  before  the  return  day.  4  Bibb,  412.  But  in  Sanders  v.  Vance,  7  Mon,,  212, 
it  was  held  that  a  sheriff  who  justifies  on  the  ground  that  the  plaintiff's  title  is  fraudulent 
against  the  creditors  of  the  execution-debtor  must  set  forth  the  judgment  (and  see  Stephens 
v.  Frazier  above  cited) :  and  a  resident  of  N  county  having  taken  a  horse  therefrom,  whilst 
the  sheriff  held  an  execution  against  him,  and  having  sold  the  horse  in  J  county  to  A, 
who  knew  nothing  about  the  execution  and  who  took  the  horse  back  to  N  county,  where 
it  was  seized  by  the  sheriff;  in  an  action  by  A,  it  was  held,  upon  the  authority  of  Sanders  v. 
Vance,  that  the  sheriff  must  produce  the  judgment  on  which  the  execution  was  issued. 
Mitchell  v.  Ashby,  78  Ay,,  254.  I  do  not  believe  that  Sanders  v.  Vance,  which  was  decided 
in  1828,  has  any  bearing  upon  the  question  involved  in  Afitchell  v.  Ashby;  because,  prior 
to  the  act  of  Febuary  15,  1838  (3  S.  L,,  116),  a  creditor,  having  a.  purely  legal  demand, 
was  required  to  show  a  judgment  before  he  could  attack  a  conveyance  made  by  the  debtor 
as  fraudulent.     Halbert  v.  Grant,  4  Mon,,  580. 

And,  as  the  jurisdiction  of  justices  of  the  peace  is  limited  to  a  certain  amount,  an  officer 
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who  justifies  under  an  execution  issued  by  a  justice  must  show  that  it  was  for  a  sum  within 
the  justice's  jurisdiction.  4  Bibb,  410.  But,  as  justices  have  general  jurisdiction  to  issue 
distress* warrants  for  rent,  an  officer  can  justify  the  seizure  of  property  under  such  warrant 
though  it  fail  to  show  when,  or  for  what  year,  the  rent  fell  due  (3  J.  J.  M.,  481) ;  and  though 
it  fail  to  show  that  it  was  issued  by  a  justice  of  the  county  in  which  the  land  lies;  nor  is 
the  officer  bound  to  show  that  the  land  is  in  that  county.  Asbell  v.  Tipton,  1  B.  M.,  30a 
In  Asbell  v.  Tipton,  however,  it  was  held  that,  if  property  seized  by  an  officer  under  a  dis- 
tress-warrant be  taken  from  him  under  a  writ  of  replevin,  and  the  officer  pray  for  a  return 
of  the  property,  he  must  aver  and  prove  every  fact  necessary  to  show  that  the  warrant  was 
rightfully  issued;  "for  the  statements  in  the  warrant  being  wholly  ex  parte,  sustain  the 
warrant  only  so  far  as  they  operate  as  a  protection  against  liability  for  obedience  to  its 
express  command,  and  are  no  evidence  of  the  facts  stated  in  a  proceeding  which  involves 
the  question  whether  it  was  rightfully  issued."  But  in  Stephens  v.  Frazier,  2  B.  M.,  250,  it 
was  held  that  a  sheriff,  from  whose  possession  property  had  been  taken  under  a  writ  of 
replevin,  need  only  aver  that  he  seized  the  property  under  a  writ  of  fieri  facias  against  the 
plaintiff  and  that  the  property  belonged  to  him  in  order  to  support  a  claim  for  a  return  of 
the  property. 

And  an  officer  who  is  sued  for  illegally  seizing  property  for  taxes  can  not  justify  by 
showing  his  right  to  do  so  generally :  he  must  show  his  right  to  do  so  in  the  particular 
case.     11  B.  M.9  183. 

3.  In  actions  for  malicious  prosecution. 

A  plea  of  probable  cause  was  held  to  be  insufficient  because  it  failed  to  state  the  felony 
that  had  been  committed,  or  to  state  the  facts  upon  which  the  defendant  was  induced  to 
suspect  the  plaintiff,  so  as  to  enable  the  court  to  judge  whether  there  was  reasonable  or 
probable  cause,  for  the  arrest.     7  Mon.t  401. 

4*  In  actions  for  libel  or  slander. 

See  Code,  $  124,  and  notes. 

5.  In  actions  for  trespass  on  real  or  personal  property.    % 

A  person  in  possession  of  land  has  no  right  to  resist  an  entry  by  one  having  a  right  of 
entry,  his  only  remedy  being  a  writ  of  forcible  entry  {ante,  page  109) :  but  he  has  a  right 
forcibly  to  eject  any  other  intruder;  though,  if  the  entry  be  made  without  actual  force,  the 
intruder  must  be  requested  to  depart  before  force  is  resorted  to  (2  Mar.,  271);  and  a 
wrongful  entry  on  land  does  not  justify  a  wounding  of  the  intruder,  unless  he  make  an 
assault  on  the  person  of  the  possessor  or  his  family.     Ante,  note  I,  page  131. 

Consequently,  in  an  action  for  damages  for  an  alleged  wrongful  entry  on*  the  plaintiff's 
land,  it  is  sufficient  for  the  defendant  to  plead  liberum  tenementum — that  is,  to  state  facts 
showing  that  he  had  a  right  of  entry.  And,  on  the  other  hand,  in  an  action  for  damages 
for  forcibly  ejecting  the  plaintiff  from  land,  it  is  sufficient  for  the  defendant  to  plead  Hbe- 
rum  tenementum,  with  an  averment  that  he  used  no  more  force  than  was  necessary  for  the 
purpose  of  ejecting  the  plaintiff  (ante,  note  I,  page  131):  and,  in  such  cases,  unless  the 
plaintiff  had  a  right  of  entry,  it  is  sufficient  for  the  defendant  to  plead  that  he  was  in 
possession,  instead  of  pleading  liberum  tenementum.     Ante,  page  109. 

If  the  plaintiff's  petition  fail  to  describe  the  land  properly  (see  ante,  page  85),  the 
defendant,  under  the  plea  of  liberum  tenementum,  can  acquit  himself  of  the  charge  of  an 
unlawful  entry  by  proving  his  right  to  enter  on  any  land  in  the  county,  unless  the  plaintiff 
make  a  new  assignment  properly  describing  the  land.     7  Jllon.,  529. 

[As  to  new  assignments,  generally,  see  note  {a)  2  to  #  101.] 

The  rules  above  stated,  as  to  defence  of  possession  of  land,  seem  applicable  as  to  per- 
sonal property.     2  Mar.,  271. 

6.  Pleas  of  limitation. 

It  seems  to  be  sufficient  for  the  defendant  to  aver  that  the  plaintiff's  cause  of  action  did 
not  accrue,  or  that  the  defendant  did  not  commit  the  tort  complained  of,  within  five  years 
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[or  whatever  the  limitation  may  be]  before  the  commencement  of  the  action.  See  ante, 
note  3,  page  129,  and  2  Ch.  PL,  533,  553.  But,  as  adverse  possession  of  land  or  of  a 
chattel,  for  such  period  as  to  bar  an  action  for  its  recovery  by  its  former  owner,  vests  title 
in  the  possessor,  he  may,  in  an  action  therefor,  prove  his  adverse  possession  under  a  plea 
denying  the  plaintiff's  allegation  of  title.     II  B.  M.,  195 ;  4  Dana,  483. 

COUNTER-CLAIMS,  SET-OFFS,  AND  CROSS-PETITIONS.  •  \ 

§  96  [126,  128].  i.  A  counter-claim  is  a  cause  of  action  in  favor  of  a 
defendant  against  a  plaintiff,  or  against  him  and  another,  which  arises 
out  of  the  contract,  or  transaction,  stated  in  the  petition  as  the  foun- 
dation of  the  plaintiff's  claim,  or  which  is  connected  with  the  subject 
of  the  action  (a). 

2.  A  set-off  is  a  cause  of  action  arising  upon  a  contract,  judgment, 
or  award,  in  favor  of  a  defendant  against  a  plaintiff,  or  against  him  and 
another;  and  it  can  not  be  pleaded  except  in  an  action  upon  a  contract, 
judgment,  or  award  {b). 

3.  A  cross-petition  is  the  commencement  of  an  action  by  a  defend- 
ant against  a  co-defendant,  or  a  person  who  is  not  a  party  to  the  action, 
or  against  both ;  or,  by  a  plaintiff  against  a  co-plaintiff,  or  a  person  who 
is  not  a  party  to  the  action,  or  against  both ;  and  is  not  allowed  to  a 
defendant,  except  upon  a  cause  of  action  which  affects,  or  is  affected  by, 
the  original  cause  of  action ;  nor  to  a  plaintiff,  except  upon  a  cause  of 
action  which  affeete,  or  is  affected  by,  a  set-off  or  counter-claim  (c). 

{a)  Counter-claims. 

1.  It  is  not  necessary  that  a  counter-claim  be  founded  on  a  contract  or  arise  out  of  the 
contract  set  forth  in  the  petition.  It  is  sufficient  for  it  to  arise  out  of  the'  transaction  set 
forth  in  the  petition,  or  to  be  connected  with  the  subject  of  the  action.     15  B.  M.,  454. 

2.  In  an  action  for  an  assault,  the  defendant  may,  by  counter-claim,  recover  damages 
for  an  assault  committed  on  him,  at  the  same  time,  by  the  plaintiff.  Slone  v.  Sloni,  2 
Met.,  339. 

3.  In  an  action  for  trespass  on  land,  the  defendant  may,  by  counter-claim,  recover  the 
land.     82  A)'.,  390. 

4.  In  an  action  by  a  mortgagor  against  a  mortgagee,  for  wrongfully  taking  possession  of 
mortgaged  property,  before  a  forfeiture  of  the  condition,  the  defendant  may  plead  the 
mortgage  debt  as  a  counter-claim.     3  Bush,  656. 

5.  In  an  action  for  the  purchase-money  of  land,  the  defendant  may,  by  counter-claim, 
recover  damages  for  a  breach  of  plaintiff's  warranty  of  title.     78  Ky.,  352;  81  Id.,  608. 

6.  In  an  action  for  the  contract-price  for  building  a  bridge,  the  defendants  may,  by 
counter-claim,  demand  damages  for  the  plaintiff's  failure  to  build  the  bridge  according 
to  contract.     17  B.  M.,  669. 

But,  a  county  having  paid  part  of  the  contract  price  for  building  a  bridge,  in  a  pro- 
ceeding by  mandamus  to  compel  the  county  court  to  levy  a  tax  for  payment  of  the  residue 
of  said  price,  it  was  held  that  the  defendants  could  defend  by  showing  that  the  bridge  was 
of  no  value,  but  could  not,  by  counter-claim,  recover  the  money  paid.     18  B.  M.,  848. 

7.  In  an  action  by  a  railroad  company  for  money  due  upon  a  subscription  of  stock,  the 

*  What  fUading*  miy  contain  a  counter-claim,  set-off t or  cross-petition,    g  in. 
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defendant  alleged  that  he  had  sustained  damages  by  the  plaintiff's  taking  of  a  way  through 
his  farm ;  and  that,  at  the  time  of  the  subscription,  the  plaintiff  agreed  that  said  damages 
should  go  in  discharge  of  his  subscription :  held,  on  demurrer,  to  be  a  valid  counter-claim, 
being  connected  with  the  subject  of  the  action  by  the  agreement.     18  B.  M.,  735. 

8.  In  an  action  on  an  injunction-bond,  given  in  a  proceeding  to  enjoin  a  judgment 
recovered  on  a  writ  of  forcible  entry  and  detainer,  the  defendant  may  demand,  by  way  of 
counter-claim,  the  value  of  a  crop  of  corn,  which  was  planted  by  him  whilst  the  injunction 
was  pending,  and  which  was  growing  when  it  was  taken  by  the  plaintiff,  and  when  the 
injunction  was  dissolved.     15  B.  M.,  460. 

9.  In  an  action  by  A  against  B  on  a  note  which  B  had  signed  as  surety  for  C,  B 
may  claim  damages  for  A's  failure  to  procure  D's  signature  as  co-surety,  according  to  A's 
promise.     2  Duv.,  247. 

10.  In  an  action  by  A  against  B  for  the  price  of  a  mill  and  of  accounts  due,  which  A 
had  sold  to  B,  including  an  account  for  $500  against  one  C ;  B  was  allowed  to  plead, 
as  a  counter-claim,  £190,  which  C  claimed  as  a  deduction  from  the  assigned  account 
2  Bush,  121. 

11.  In  an  action  by  A's  two  administrators  against  B,  for  the  price  of  wood  sold  by 
them  as  the  decedent's  property,  it  was  held  that  the  defendant's  demand  against  one  of 
the  plaintiffs,  in  his  individual  capacity,  for  the  value  of  part  of  said  wood,  claimed  and 
converted  by  him  as  his  individual  property,  was  not  a  valid  counter-claim,  though  the 
value  might  be  recovered  by  a  cross-petition.     2  Met.,  478. 

12.  A  and  B  became  sureties  for  C,  upon  B's  promise  to  indemnify  A.  A,  having  paid 
the  debt,  sued  B  for  indemnity.  B  answered  that  C  had  executed  a  mortgage  to  A,  as 
indemnity,  and  prayed  for  its  foreclosure :  held,  that  the  answer  did  not  present  a  defence, 
or  a  counter-claim.    Jones  v.  Letcher,  13  B.  M.,  365. 

13.  In  Hill  v.  Golden,  16  B.  M.,  551,  it  was  held  that,  in  an  action  for  dower  by  a 
widow  against  her  husband's  vendee,  he  could  not  sue  the  heirs,  by  counter-claim,  on  the 
husband's  warranty :  but  that  case  arose  under  the  Code  of  1854,  which  allowed  counter- 
claims to  be  pleaded  only  against  plaintiffs. 

14.  In  an  action  for  trespass  by  A  against  B,  the  purchaser  of  A's  land,  sold  by  a 
sheriff  under  a  void  execution,  the  defendant's  demand  for  the  purchase-money  paid  by 
him  is  not  a  valid  counter-claim ;  though  it  would  be  an  equitable  set-off  if  the  plaintiff 
were  insolvent.     Geohegan  v.  Ditto,  2  Met.,  433. 

15.  In  Rankin  v.  Barnes,  5  Bush,  20,  the  facts  are  not  fully  stated :  but  the  court  seems 
to  have  held  that  the  defendant  might  maintain  a  counter-claim  upon  a  cause  of  action 
which  did  not  arise  out  of  the  contract  or  transaction  stated  in  the  petition,  and  which  was 
not  connected  with  the  subject  of  the  action ;  because  the  plaintiff,  being  a  non-resident, 
was  not  "suable  here  by  original  process."     See  note  2  to  subs.  2  of  J 96. 

16.  See  note  4,  post,  page  137. 
(b)  Set-offs. 

I.  Legal  set-offs. 

I.  Character  0/  demands  which  are  pleadable  as  set-offs,  and  against  which  they  maybe 
pleaded. 

An  act  of  1796  (M.  &*  B.t  1448)  declared  that  when  any  suit  "  for  any  debt  or  demand  " 
is  depending,  Sec,  it  shall  be  lawful  for  the  defendant  "if  the  plaintiff  should  be  indebted 
to  him,"  to  plead  the  same  by  way  of  set-off. 

And  it  was  held  that  the  statute  only  authorized  a  set-off  of  a  liquidated  demand  fer 
money  in  an  action  upon  a  liquidated  demand  for  money  (2  Mar.,  261 ;  Hanna  &*  Co.  v.  Pleas- 
ant and  Bridges,  2  Dana,  269) :  and,  consequently,  that  though,  in  an  action  upon  a  liqui- 
dated demand  for  money  due  upon  either  a  written  or  verbal  contract,  the  defendant  could 
plead,  as  a  set-off,  any  money-demand  on  which  an  action  of  debt  or  indebitatus .  assumpsit 
would  lie — such  as  a  demand  for  the  value  of  services  rendered  or  of  goods  sold  and 
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delivered,  though  no  price  had  been  expressly  agreed  on  (I  Mar.,  19;  5  A/on.,  82;  4  J.  J. 
M.,  245 ;  6  Id.,  441) ;  or  the  value  of  goods  of  the  defendant  which  had  been  wrongfully 
converted  by  the  plaintiff  to  his  own-  use  (9  B.  M.,  197;  EversoU  v.  Moore,  3  Bush,  51; 
Haddix  v.  Wilson,  Id.,  523) ;  yet,  that  an  unliquidated  demand  for  money— such  as  a  claim 
for  damages  for  breach  of  a  contract  made  by  the  plaintiff — could  not  be  set-off  against 
a  liquidated  demand  (3  Mar.,  34;  Pemberton  v.  Brown,  5  IMi.,  3) ;  and,  conversely,  that,  in 
an  action  for  damages  for  breach  of  a  contract,  the  defendant  could  not  plead,  as  a  set-off, 
notes  due  to  him  from  the  plaintiff.     2  Dmma,  269. 

\  128  of  the  Code  of  1854,  which,  as  to  this  matter,  is  the  same  as  §96  of  this  Code, 
declared  that  "  a  set-off  can  only  be  pleaded  in  an  action  founded  on  contract,  and  must  be  a 
cause  of  action  founded  upon  contract."  Notwithstanding  the  difference  between  the 
words  used  in  said  section  and  in  the  act  of  1796,  it  was  held  that  no  substantial  difference 
was  intended  by  the  Code ;  and,  consequently,  that,  in  an  action  on  a  note,  the  defendant 
could  not  plead,  as  a  set-off,  a  breach  of  warranty  of  the  soundness  of  a  slave..  Shropshire 
t.  Omrad,  2  Met.,  143. 

And  to  constitute  a  set-off,  the  defendant's  demand  must  be  due  to  him  at  the  commence* 
ment  of  the  action.     Hardin,  70;  2  Bibb,  87;  1  Lit*.,  206. 

2.  As  to  mutuality  of  set-offs. 

In  Bibb,  admyr  of  Crittenden,  v.  Sanders,  2  Bibb,  87,  it  was  said  that  "  debts  sued  for  and 
intended  to  be  set-off  must  be  in  the  same  right :  a  joint  debt  can  not  be  set  against  a  sepa- 
rate demand,  nor  a  separate  demand  against  a  joint  one."  But  that  rule  has  been  con- 
siderably modified. 

In  an  action  by  a  single  plaintiff  against  a  single  defendant,  he  can  plead,  as  a  set-off,  a 
joint  or  joint  and  several  obligation  executed  by  the  plaintiff  and  another  to  the  defendant 
(9  B.  M.,  357;  4  Bush,  577) ;  and  in  an  action  by  a  single  plaintiff  against  several  defend- 
ants, on  their  joint  or  joint  and  several  obligation,  they  can  plead,  as  a  set-off,  the  plaintiff's 
obligation  to  one  of  them  (5  B.  M.,  378;  8  Id.,  443;  9  Id.,  120);  but  in  an  action  by 
several  plaintiffs,  the  defendant  can  not  plead,  as  a  set-off,  a  demand  against  one  of  them. 
8  B.  M.,  444;  11  Id.,  175. 

3.  Set-offs  by  and  against  persona/  representatives. 

In  an  action  against  an  executor  or  administrator,  he  can  set  off  a  promise  to  him  repre- 
sentatively, and  a  promise  to  the  decedent  (6  B.  M.,  383) :  but,  in  an  action  on  a  note  to 
such  representative,  the  defendant  can  not  set  off  a  note  of  the  decedent  {Hardin,  252; 
2  Bibb,  262;  4  Id.,  566) ;  nor  can  a  debt  to  such  representative,  individually,  be  set  off 
against  his  debt  as  such  representative  (5  J,  J.  M.,  385) ;  nor  can  a  debt  of  such  represen- 
tative, individually,  be  set  off  against  a  debt  to  the  decedent  (1  Mar.,  19),  unless  the  repre- 
sentative has  made  the  debt  his  own  property  by  charging  himself,  or  being  charged,  with 
the  amount  of  it  in  a  settlement  (15  B.  M.,  633) ;  but  in  an  action  by  such  representative 
for  a  debt  to  the  decedent,  the  defendant  can  set  off  a  debt  to  him  from  the  decedent 
(1  Mar.,  19),  although  there  be  other  debts  of  superior  dignity  (5  Dana,  398) :  and  not- 
withstanding the  act  of  February  20,  1839  (3  S.  L.,  240),  declaring  that  "all  debts  shall 
be  of  equal  dignity  in  the  administration  of  estates,"  and  that,  if  an  estate  be  insolvent, 
"should  more  than  a  rateable  share  of  any  debt  be  paid,  the  executor  or  administrator 
shall  only  receive  credit,  in  the  settlement  of  his  accounts,  for  the  proper  proportion;"  it 
was  held  that,  as  no  injunction  against  proceedings  at  law  had  been  obtained,  as  was  author- 
ized by  §  5  of  said  act,  in  an  action  by  an  administrator,  on  a  note  to  the  decedent,  the 
defendant  could  plead,  as  a  set-off,  a  note  of  the  decedent  to  a  third  person  which  was 
assigned  to  the  defendant  after  the  death  of  the  decedent.     9  B.  M.,  121. 

But,  if  a  legatee,  having  children,  die  before  the  death  of  the  testator,  the  children 
(Gen.  St.,  eh.  113,  \  18)  are  entitled  to  the  legacy,  and  the  executor  can  not  set  off  against 
them  a  de]>t  which  their  parent  owed  to  the  testator.     I  Met.,  300:  and  see  6  Bush,  541. 

As  the  Code  $66)  declares  that  "an  action  for  the  distribution  of  the  estate  of  a 
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deceased  person  .  .  .  must  be  brought  in  the  county  in  which  his  personal  represen- 
tative was  qualified ;"  in  an  action  by  an  executor  (in  his  own  right)  in  another  county  it 
was  held  that  the  defendant  could  not  plead,  as  a  set-off,  plaintiff's  indebtedness  to  him  as 
distributee.     3  Met.,  322. 

4.  Set-offs  by  sureties. 

A  surety,  in  order  to  avail  himself  of  a  set-off  or  defence,  on  account  of  his  suretyship, 
must  pay  the  debt;  thus,  A  having  executed  a  note  to  B,  and  having  become  her  surety  in 
another  note,  in  an  action  on  the  first  note  by  B's  assignee,  it  was  held  that,  though  B  was 
insolvent,  A  could  not  set-off  his  liability  as  surety  on  the  second  note,  as  he  had  not  paid 
it ;  and  it  was  said  that  he  could  not  have  done  so  even  if  the  action  had  been  brought  bf 
B.      Walker  v.  McKay,  2  Met.,  294. 

5.  Set-offs  between  warrantor  and  warrantee  of*  land-title. 

As  a  general  rule,  if  the  warrantee  be  evicted,  the  use  of  the  land  and  the  interest  on 
the  purchase-money  should  be  set  off  against  each  other;  but,  if  the  evictor  recover 
damages  from  the  warrantee  for  use  and  occupation,  they  should  be  added  to  the  amount 
of  his  recovery  from  the  warrantor.     1  Dana,  594. 

6.  Set-offs  against  assignees  0/ notes,  drV. 
See  \  19  and  notes. 

7.  Set-offs  against  the  Commonwealth. 

Although  no  one  can  sue  the  Commonwealth  without  express  authority  from  the  legis- 
lature; yet,  as  general  rule,  in  an  action  by  the  Commonwealth,  the  defendant  can  set-off, 
as  a  defence,  a  debt  due  to  him  from  the  plaintiff  (I  Met.,  196;  1  Duv.,  89;  9  Bush,  708; 
81  Ky.,  572) ;  but  not  in  an  action  by  the  Commonwealth  to  enforce  payment  of  taxes,  or 
against  collectors  of  taxes  or  other  revenue.     5  Mon.,  318;  12  Bush,  715-16. 

8.  As  to  setting  off  a  note  assigned  for  that  purpose.    . 

As  between  payee  and  payor,  the  latter  can  plead,  as  a  set-off,  a  note  assigned  to  him  to 
be  used  as  a  set-off,  and  not  to  be  paid  for  unless  available  for  that  purpose  (Otmell  v. 
Cook,  9  B.  iW.,357;  Dorsey  v.  Reese,  14  Id.,  157;  Graham  v.  Tilford  &  Barclay,  I  Met., 
112) ;  but  not  to  the  prejudice  of  a  third  person  having  an  antecedent  equity  in  the  claim 
sued  on.     Tinly  v.  Martin,  6v.,  80  Ky.,  463. 

9.  As  to  estoppels  against  pleading  set-offs. 

(1)  A  creditor  who,  by  trickery  or  other  manifest  wrong,  gets  possession  of  property  of 
his  debtor  which  is  exempt  from  execution,  or  of  its  proceeds,  can  not  plead  a  set-off  in 
an  action  for  the  value  or  proceeds  of  the  property  (7  B.  M.,  586;  2  Duv.,  256) ;  and, 
probably,  that  rule  applies  to  every  case  In  which  the  plaintiff's  property  has  been,  with 
manifest  wrong,  taken  by  the  defendant  or  converted  for  his  use;  for,  though  it  has  beep 
held  that  a  defendant,  whose  property  has  been  wrongfully  converted  by  the  plaintiff,  can 
waive  the  tort  and  set-off  the  value  of  the  property,  upon  an  implied  promise  to  pay  it 
(3  Bush,  51,  523),  it  has  never  been  held  that  a  willful  wrong-doer  can  get  the  benefit  of  a 
set-off  by  taking  advantage  of  his  own  wrong;  but  a  creditor  who,  in  good  faith,  attached 
the  property  of  his  debtor,  and  obtained  the  proceeds  pursuant  to  a'judgment  of  the  court, 
can,  though  the  judgment  be  reversed,  set  off  his  demand  against  the  debtor  in  an  action 
for  the  proceeds  brought  by  the  debtor  or  his  assignee.     14  B.  M.,  133. 

And  where,  under  a  contract  between  A  and  B,  A  gave  his  bond  to  C  for  the  amount 
of  his  judgment  against  B,  which  C  released,  it  was  held  that  A  was  estopped  from  plead- 
ing failure  of  consideration  in  his  contract  with  B.     Morrison  v.  Clay,  Hardin,  421. 

And,  a  consignee  of  goods  for  sale  on  commission,  having,  at  the  request  of  the  con- 
signor, who  was  indebted  to  B,  agreed  to  pay  B  the  proceeds  of  the  goods  when  sold ;  it 
was  held  that  the  consignor  was  estopped  from  setting  off  against  B  a  judgment  for  dam- 
ages recovered  against  the  consignor  for  his  failure  to  consign  other  goods  as  he  had  agreed 
to  do  before  the  agreement  with  B.     Bruce  v.  Burdettf  if.  J.  M.%  81. 

(2)  As  to  estoppels  against  payors  in  actions  by  assignees,  see  note  III,  ante,  page  1 3. 
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II.  Equitable  set-offs. 

"  It  has  been  considered,  and  is  still  held  as  the  well-settled  doctrine  of  this  court,  that, 
anterior  to  the  statute  of  set-off,  courts  of  equity  never  did  entertain  jurisdiction  of  set-off, 
except  in  such  cases  as  the  following  : 

The  demands  must  be  connected,  or  one  must  form  the  consideration  of  the  other ;  or, 

There  must  have  been  an  agreement  to  set  off  the  mutual  demands ;  or 

They  must  have  been  demands  already  completely  liquidated  at  law,  such  as  mutual 
judgments;  or 

There  must  be  some  obstacle,  to  the  complainant,  who  strove  to  set  off  his  claim, 
proceeding  at  law,  such  as  non-residence,  insolvency,  or  the  like ;  or 

The  claim  must  be  one  over  which  chancery  held  exclusive  or  concurrent  jurisdiction 
originally. 

This  being  the  ground  on  which  the  doctrine  of  set-off  stood  in  equity  before  the 
statute,  it  is  not  changed  by  the  statute."  Tribble  v.  Tau/t  7  Mon.,  455:  and  see  I  Met., 
115;  4  Id.,  177. 

1.  As  to  connected  demands, 

A  and  others  became  sureties  for  B  in  a  note  to  a  bank ;  and,  in  consideration  of  A's 
suretyship,  B  let  him  have  part  of  the  borrowed  money,  for  which  A  gave  his  note  to  B, 
and  B  assigned  it  to  C:  the  bank  and  C  having,  respectively,  got  judgments  against  A  on 
both  notes,  he  filed  a  bill  against  C  for  an  injunction,  relying  on  the  danger  of  his  being 
compelled  to  pay  the  money  due  to  the  bank ;  and  it  was  held  that  C  should  be  enjoined 
until  it  should  be  ascertained  whether  or  not  A  would  be  compelled  to  pay  the  bank  as 
much  as  the  amount  of  his  note  assigned  to  C.     Caldwell  v.  Cook,  5  Litt.,  180. 

And,  in  general,  courts  of  equity  will  decree  a  set-off  when  the  demands  are  connected ; 
as  in  the  case  of  mutual  amounts,  growing  out  of  the  same  transaction  [Slip  v.  Alkre,  2 
Mar.,  257;  Lewis  v.  ForHs,  4  /.  /.  M.,  189),  or  when  the  contract  sought  to  be  set  off 
forms  the  consideration  of  the  other  (Taylor  &*  Son  v.  Stowell,  &c,  4  Met.,  175);  but  that 
rule  does  not  apply  to  mutual  accounts  growing  out  of  different  transactions,  nor  to  claims 
for  unliquidated  damages,  unless  there  be  a  legal  obstacle  in  the  way,  such  as  the  plain- 
tiff^ non-residence  or  insolvency.  2/  J.  M.,  365,  548;  4  Met.,  177;  6  Mon.,  233; 
IMt.  S.  C,  487. 

2.  As  to  agreements  to  set  off. 

See  Bernard  v.  Trustees,  &c,  3/./.  M.,  425;  Lansdale  v.  Mitchell,  14  B.  M„  350.    * 

3.  As  to  mutual  judgments. 
See  Code,  }  377,  and  notes. 

4.  As  to  non-residence  or  insolvency  of  the  plaintiff. 

As  a  general  rule,  even  though  there  be  no  connection  between  the  demands,  a  court  of 
equity  will  set  off  a  demand,  whether  liquidated  or  not,  against  a  non-resident  or  insolvent 
plaintiff  (6  Dana,  33;  2  Met.,  97;  7  Bush,  375;  78  Ky.,  55) ;  or  a  liquidated  demand 
against  an  unliquidated  demand  of  a  non-resident  or  insolvent  plaintiff.  Geohegan  v.  Ditto, 
2  Met.,  433. 

But,  as  a  plaintiff  can  not  maintain  an  action  for  a  wrongful  attachment,  until  the  case 
is  disposed  of ,  a  defendant  can  not  do  so,  by  set-off  or  counter-claim,  though  the  plaintiff  be 
a  non-resident.     3  Met.,  121. 

And  though,  as  has  been  shown  (ante,  page  135),  to  constitute  a  legal  set-off  the  de- 
fendant's demand  must  be  due  at  the  commencement  of  the  action,  that  rule  does  not 
apply  to  equitable  set-offs.     5  Litt.,  180;  6  Dana,  33;  I  Met.,  115. 

And,  if  a  note  be  given  to  one  for  the  benefit  of  another,  the  chancellor  will  treat  the 
latter  as  the  payee.     3  Mar.,  351 ;  3  /./.  M.,  58. 

5.  As  to  claims  of  which  the  chancellor  has  original  jurisdiction. 

I  need  not  cite  authorities  to  prove  that,  in  such  cases,  the  chancellor  will  do  justice  be- 
tween the  parties,  without  regard  to  residence  or  solvency  or  connection  between  demands. 
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III.  Pleadings  and  practice  as  to  set-offs  and  counter-claims. 

1 .  A  set-off  or  counter-claim  need  not  be  used  as  a  defence,  but  may  form  the  subject 
of  a  separate  action.     Code,  §17. 

2.  A  set-off  is  allowable  only  in  an  answer  to  an  original  petition ;  and  a  counter-claim 
is  allowable  only  in  such  answer  or  in  reply  to  a  set-off  (Code,  |ui),  and  such  answer  or 
reply  should  state  a  cause  of  action  in  the  same  manner  as  a  petition  {Code,  1 732,  jttfc.34; 
3  Bibb,  14;  4  Met.,  no);  and  should  contain  a  like  prayer  for  relief  ( Code,  2  97);  and 
the  caption  of  such  answer  should  contain  the  words  " answer  and  set-off"  or  "answer 
and  counter-claim/'  and  the  caption  of  such  reply  should  contain  the  words  "reply  and 
counter-claim  "  (Code,  J  97) ;  and  if  a  set-off  or  counter-claim  be  founded  on  a  writing,  it 
should  be  filed  as  a  part  of  the  pleading  (Code,  §  120) ;  and  no  summons  is  necessary  upon 
a  set-off  or  counter-claim  against  a  party  to  the  action — aliter,  as  to  new  parties  (Cede,  §97); 
and,  excepting  actions  brought  by  the  Commonwealth  (81  Ky.,  573-H)f  "a  defendant  is 
entitled  to  a  trial  of  a  set-off  or  counter-claim,  although  the  plaintiff  dismiss  his  action  or 
fail  to  appear."     Code,  ?372. 

3.  Where  an  answer  contained  a  set-off  against  the  plaintiff  and  a  cross-petition  against 
new  parties,  it  was  held  that  the  plaintiff  was  not  bound  to  reply  to  the  set-off  until  the 
new  parties  were  brought  before  the  court.     2  Bush,  603. 

4.  To  a  set-off  the  plaintiff  may  plead  any  defence  which  would  bar  an  action  (3  Litt., 
227;  2  Mar.,  564);  but  limitation  against  a  set-off  ceases  at  the  commencement  of  the 
action.     4  Met.,  83. 

5.  If  an  answer  merely  deny  facts  alleged  in  the  petition  or  merely  allege  facts  demedm 
the  petition,  no  reply  is  necessary,  though  the  answer  constitute  a  counter-claim.  Davis  v. 
Dycus,  7  Bush,  9. 

6.  If  the  defendant's  answer  present  no  defence,  but  presents  a  counter-claim  for  as 
large  a  sum  as  that  claimed  by  the  plaintiff,  the  plaintiff  is  not  entitled  to  judgment  until 
after  trial  of  the  issue  upon  the  counter-claim  ;  and,  if  the  counter-claim  exceed  the  plain- 
tiff's demand,  the  defendant  is  entitled  to  a  judgment  for  the  excess.  Moore  v.  Caruthers, 
17  B.  M„  681. 

7.  A  plea  of  set-off  or  counter-claim  against  a  decedent's  estate  need  not  aver  a  demand, 
but  the  claim  must  be  verified  and  proved  as  in  an  action.     79  Ky.,  583. 

(c)  Cross-petitions. 

1.  The  Code  of  1854  substituted  counter-claims  for  cross-petitions,  as  between  plaintiffs 
and  defendants  in  actions  in  equity ;  and,  changing  the  common  law,  authorized  counter- 
claims between  plaintiffs  and  defendants,  in  ordinary  actions;  but  did  not  authorize  counter- 
claims between  co-defendants  or  co-plaintiffs ;  and  did  not  authorize  cross-petitions  in  any 
case.  17/?.  M.,  13.  Subsection  3  of  §96  is,  substantially,  a  re-enactment  of  an  act  of 
December  16,  1857,  as  to  cross-petitions  by  defendants  ;  and  of  an  act  of  December  19,  1861, 
as  to  cross-petitions  by  plaintiffs. 

2.  The  provision  of  §96,  that  a  cross-petition  "is  not  allowed  to  a  defendant  except 
upon  a  cause  of  action  which  affects,  or  is  affected  by,  the  original  cause  of  action,"  is  an 
enactment  of  an  old  rule  in  equity  as  to  cross-bills.     6  Dana,  186. 

(I)    When  cross-petitions  are  allowable. 

(a)  It  was  held  that,  though  a  plaintiff,  filing  a  bill  merely  for  discovery,  could  not 
obtain  a  decree  for  any  other  relief,  a  defendant  could  maintain  a  cross-bill  for  relief  with 
regard  to  the  matter  of  discovery.     3  Dana,  603. 

(6)  It  was  held  that,  in  an  action  for  specific  performance  of  a  contract  for  land,  a  defend- 
ant could  maintain  a  cross-bill  asserting  his  right  thereto  (5  B.  M.,  515) ;  and  a  lessee  sued 
for  rent  may,  by  cross-petition,  sue  his  assignee  for  payment  thereof  (8  Busk,  80) ;  and  a 
lien-holder  can,  by  cross-petition,  prosecute  his  claim.     8  Bush,  343:  but  see  Code,  }6oi. 

(c)  In  an  action  by  A  as  administrator  of  B,  against  C,  the  latter  can  maintain  a  cross- 
petition  against  the  plaintiff  for  a  wrong  done  by  him  ;  because  the  bringing  of  the  action 
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by  A,  in  his  fiduciary  capacity,  does  not  make  him  individually  a  party  to  the  action. 
2  Met.,  478. 

(d)  As  to  enforcing  liens,  see  Code,  J  692. 

(2)  When  cross-petitions  are  not  allowable. 

a.  Upon  a  bill  to  perpetuate  testimony,  it  was  held  that  the  defendant  could  not,  by 
cross-bill,  sue  for  the  property.     3  J.  J.  M.,  260. 

b.  In  an  action  for  debt,  by  a  testator's  creditor  against  his  executor  and  devisees, 
the  executor  can  not  maintain  a  cross-petition  against  the  devisees,  for  an  alleged  balance 
due  to  him  from  the  estate;  nor  can  they  maintain  a  cross-petition  against  him  for  a  devas- 
tavit.    Crabtree  v.  Banks,  I  Met.,  482. 

c.  A  sued  B  to  enjoin  the  enforcement  of  a  judgment,  because  A  was  a  surety,  and  had 
been  released  by  lapse  of  time.  B  made  his  answer  a  cross-petition  against  C,  a  sheriff, 
claiming  damages  for  his  failure  to  return  an  execution  upon  said  judgment,  and  his  failure 
to  sell  property  levied  on :  held,  that  a  demurrer  to  the  cross-petition  should  have  been 
sustained,  because  the  cause  of  action  therein  stated  did  not  affect  the  subject-matter  of 
the  action.     Royse  v.  Reynolds,  10  Bush,  286. 

d.  Preston,  an  infant,  sued  Boyd  on  a  note.  Boyd  pleaded  that  it  was  given  for  a  jack 
purchased  from  Preston,  and  which  he  and  one  Wells  warranted  to  be  a  good  foal-getter, 
and  that  it  was  not,  and  prayed  for  a  judgment  against  Preston  and  Wells  for  $250  dam- 
ages. Preston  pleaded  non  est  factum  and  Wells  demurred.  There  were  a  verdict  and 
judgment  for  Preston  against  Boyd,  and  for  Boyd  against  Wells;  and  the  judgment  against 
Wells  was  reversed  upon  the  ground  that  the  warranty  did  not  constitute  ground  for  either 
a  counter-claim  or  cross-petition.     Wells  v.  Boyd,  1  Duv.,  367. 

(3)  When  cross-petitions  are  unnecessary  to  entitle  defendants  to  relief 

a.  In  an  action  hi  chancery  by  one  distributee  against  an  administrator  and  co-dis- 
tributees, or  by  one  legatee  against  an  executor  and  co-legatees,  for  ascertaining  and 
distributing  a  fiducial  fund,  cross-pleadings  are  unnecessary.     1  B.  M.,  230;  8  Bush,  646. 

And,  lien-notes  for  the  purchase-money  of  land  having  been ,  assigned  to  four  persons, 
severally ;  in  an  action  by  one  of  the  assignees  against  the  others,  and  against  the  vendee, 
to  enforce  the  lien,  it  was  held  that  the  assignees  who  were  defendants  were  entitled  to 
relief  upon  their  answers,  without  cross-petitions,  their  demands  having  been  stated  both 
in  the  petition  and  in  their  answers.  Jenkins  v.  Smith,  4  Met.,  380.  However,  in  Covin 
&  Elliott  v.  Williams  <$7*  Ray,  8  Bush,  346,  the  court  undertook,  expressly,  to  overrule 
Jenkins  v.  Smith,  by  a  dictum — a  dictum,  because  the  parties  had  failed  to  show  that  the 
vendor  had  tendered,  or  was  "able  to  make,  a  good  deed  for  the  land."  This  dictum  was 
founded  upon  the  act  of  1857,  above  referred  to,  which,  amending  }  125  of  the  Civil  Code, 
authorized  cross-petitions,  as  between  defendants,  and  declared  that  "  the  defendant  to 
such  cross-petition  may  be  actually  or  constructively  summoned."  The  court  said  that, 
"  if  a  literal  meaning  be  given  to  said  amendment,  a  summons  on  such  cross-pleading  and 
service  thereof,  either  actual  or  constructive,  is  indispensable  to  authorize  any  relief;  and, 
until  that  amendment  was  made,  cross-pleadings  were  not  allowed  by  the  Civil  Code." 
This  seems  to  be  a  begging  of  the  question.  Clearly,  service  of  a  summons  is  necessary 
upon  what  is,  necessarily,  a  cross-petition.  The  question  is,  whether  or  not  a  cross- 
petition  is  necessary  in  cases  similar  to  that  of  Jenkins  v.  Smith,  the  rule  in  which  hrs, 
however,  been  modified  by  J  692  of  the  present  Code. 

But  A  having  agreed  with  B  to  assume  his  liabilities  as  a  member  of  the  firm  of  B  & 
C,  it  was  held  that,  though  a  creditor  of  the  firm  of  B  &C,  suing  them  and  A,  was  entitled, 
by  substitution,  to  a  personal  judgment  against  A  ;  other  creditors  of  the  firm,  who  were 
made  defendants,  and  who  answered,  asserting  their  claims  against  A,  but  who  failed  to 
have  him  summoned,  were  not  entitled  to  judgments  against  him ;  and  a  distinction  was 
taken  between  a  right  to  a  personal  judgment  against  one  agreeing  to  pay  firm  debts,  and 
a  right  to  subject  a  common  fund.     Francis  v.  Smith,  1  Duv.,  125. 
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b.  In  .&&,  <5rV.,  v.  Crutchfield,  <&V.,  8  ifar£,  647,  which  was  an  action  by  A* against  B 
and  others,  for  the  recovery  of  land  which  was  alleged  to  belong  to  A  and  B,  and  which 
was  claimed  adversely  by  the  defendants,  other  than  B ;  and  for  partition  of  the  land 
between  A  an  B ;  it  was  held  that  B  was  entitled  to  relief  against  his  co-defendants,  though 
his  answer  was  not  made  a  cross-petition  against  them. 

c.  According  to  a  dictum  in  CaldwelPs  ex'r  v.  Kinkead,  I  B.  M.,  230,  cross-pleadings 
are  unnecessary  in  a  suit  for  settling  a  partnership ;  but  see  contra,  Garner  v.  Beatty,  7 
/./.Af.,  228. 

3.  Pleadings  and  practice  as  to  cross-petitions. 

(1)  A  cross* petition  is  an  action  {Code,  §96);  and  must  contain  a  prayer  for  relief 
(Code  897;  6  Man.,  306;  6  J.J.  M.t  251) ;  and  can  only  be  contained  in  an  answer  to  an 
original  petition,  or  in  the  plaintiff's  reply  to  such  answer  (Code,  j  in) ;  and,  excepting 
cross-petitions  asserting  lien-claims  (Code,  J 692),  there  must  be  a  summons  (Code,  {97, 
suds.  3 ;  4  Mm.,  378 ;  4  J.  J.  M.,  466 ;  8  Bush,  346) ;  and  the  provisions  of  the  Code  as  to 
the  venue  of  actions  apply  to  cross-petitions  (Stamper  v.  Central  Ky.  Lumber  and  Mining 
Co.,  9  Ky.  L.  R.,  175) ;  and,  if  a  cross-petition  be  founded  on  a  writing,  it  should  be  filed 
as  part  thereof.     Code,  {120. 

(2)  A  defendant  may  adopt  the  allegations  and  prayer  of  the  original  petition  as  part 
of  his  cross-petition.     8  Bush,  346. 

(3)  A  court  which  has  no  jurisdiction  of  the  original  action  has  none  of  a  cross- 
petition  filed  therein.     4  Busk,  571. 

(4)  Removal  of  the  original  action,  by  change  of  venue,  carries  with  it  a  cross-petition. 
5  B.  M.,  528. 

(5)  Although  it  is,  in  general,  erroneous  to  render  a  decree  in  favor  of  one  defendant 
against  another,  except  on  cross-petition,  the  court  will  not  reverse  a  decree,  otherwise 
regular,  at  the  instance  of  the  party  who  caused  the  irregularity.     3  J.  J.  M.,  679. 

(6)  A  having  sued  B  to  enforce  an  alleged  lien  on  land  which  B  had  conveyed  to  C, 
the  latter,  having  caused  himself  to  be  made  a  defendant,  filed  an  answer  and  cross-bill 
against  A  and  B,  alleging  that  the  debt  had  been  paid,  and  praying  that  A  be  required  to 
relinquish  his  lien :  B  having  failed  to  answer  the  original  bill,  and  A  having  failed  to 
answer  the  cross-bill,  it  was  erroneous  to  render  a  decree  in  favor  of  A  for  a  sale  of  the 
land.     Lash  v.  Hardin,^  J.  J.  M,  451. 

GENERAL  PROVISIONS  CONCERNING   SET-OFFS,  COUNTER-CLAIMS,  AND 

CROSS-PETITIONS. 

§  97.  I.  The  provisions  of  §90,  concerning  the  demand  and  giving 
of  relief,  apply  to  set-offs,  counter-claims,  and  cross-petitions. 

2.  No  summons  is  required  upon  a  set-off  or  counter-claim  against 
a  plaintiff. 

3  [127,  129].  Proceedings  upon  cross-petitions,  and  upon  set-offs 
and  counter-claims  against  new  parties,  shall  be  the  same  as  those  upon 
petitions ;  but  they  shall  not  delay  the  trial  of  any  issue  in  the  original 
action  or  upon  a  set-off  or  counter-claim,  concerning  which  a  judgment 
can  be  rendered  without  prejudice  to  the  rights  of  the  defendants  to  the 
cross-petition,  or  to  the  rights  of  new  parties  to  a  set-off  or  counter- 
claim. 

4.  A  defendant  shall  not  have  judgment  upon  a  set-off  or  counter- 
claim, unless  the  caption  of  the  answer  contain  the  words,  answer  and 
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set-off,  or  the  words,  answer  and  counter-claim;  but  a  misdescription  in 
the  caption,  of  the  nature  of  the  defendant's  claim,  shall  not  prevent 
him  from  having  judgment :  nor  shall  a  plaintiff  have  judgment  upon  a 
counter-claim  unless  the  caption  of  his  reply  contain  the  words,  reply 
and  counter-claim. 

A  plaintiff  who  takes  issue  upon  a  counter-claim  stated  in  an  answer  or  reply  has 
no  right  to  complain  because  the  caption  did  not  give  him  notice.  79  Ky.,  558;  80 
Id.,  426. 

CHAPTER  V. 

THE  REPLY  AND  ADDITIONAL  PLEADINGS. 

\  98.  What  may  be  contained  in  the  reply. 

\  99.  the  rejoinder. 

\  100.  the  surrejoinder  and  subsequent  pleadings. 

}  101.  Forbids  departure  in  pleading. 

§  98  [132,  133].    What  the  reply  may  contain. — A  reply  may  contain — 

1.  A  traverse  (a). 

2.  A  statement  of  facts  which  constitute  an  estoppel  (b)  against, 
or  avoidance  of,  a  set-off,  counter-claim  (c),  or  defence  stated  in  the 
answer  (d). 

3.  A  counter-claim  against  a  set-off  (e). 

4.  A  cross-petition. 

(a)  Traverses. 

1.  The  Code  of  1854  did  not  allow  a  reply  except  to  an  answer  presenting  a  set-off  or 
counter-claim;  but  this  Code  declares  that  "parties  must,  before  trial,  form  a  material 
issue  concerning  each  cause  of  controversy"  (§  114) ;  and  that  (excepting  defendants  under 
disability  or  constructively  summoned,  and,  in  general,  allegations  concerning  value  or 
damage)  "every  material  allegation  of  a  pleading  must,  for  the  purposes  of  the  action,  be 
taken  as  true,  unless  specifically  traversed "  (?  126) ;    and   rejoinders,   &c,  are  allowed. 

1*9- 

2.  Most  of  the  rules  stated  in  note  (a),  ante,  page  120,  with  regard  to  traverses  in 
answers,  apply  to  traverses  in  replies. 

3.  As  to  replying  to  a  plea  of  no  consideration,  see  note  (3),  ante,  page  125. 

4.  If  a  fact  stated  in  the  answer  be  merely  a  denial  of  a  fact  stated  in  the  petition,  or 
an  affirmance  of  a  fact  which  is  denied  in  the  petition,  no  reply  is  necessary  (7  Busk,  9) ; 
and  it  was  held  that  if  the  plaintiff,  in  an  action  on  a  penal  bond  failed,  in  his  declaration, 
to  state  the  conditions  and  to  assign  breaches,  and  the  defendant  pleaded  covenants  per- 
formed, the  plaintiff  should  file  a  reply  assigning  breaches:  a  liter,  if  the  declaration 
assigned  breaches,  for  "  to  repeat  the  assignment  of  breaches  in  the  replication  would  be 
useless  tautology"  (Conover  v.  Gatewood,  2  Mar.,  566);  and  if  the  plaintiff  assign  breaches 
in  his  declaration  he  can  not  assign  new  breaches  in  a  replication.     6  Mon.,  114. 

5.  It  is  sufficient  for  the  plaintiff  to  traverse  any  one  of  several  alleged  facts  which  is 
necessary  to  support  the  defence.     1  B.  Af.,  208. 

6.  A  reply  which  traverses  only  one  of  several  alleged  facts  admits  the  truth  of  the 
others;  and  if,  upon  such  issue,  the  jury  find  for  the  defendant  the  plaintiff  can  not  have 
judgment.     1  /.  /.  M. ,  581 . 
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(b)  Estoppels. 

As  to  pleading  estoppels,  see  note  (b),  ante,  page  122. 

(c)  Avoidance  of  set-offs  or  counter-claims. 
See  note  {c),  ante,  page  123. 

(</)  Avoidance  ok  defences. 

It  seems  needless  to  add  anything  to  what  has  already  been  stated  except  with  regard 
to  pleas  of  infancy  and  limitation. 

I.   As  to  infancy. 

If  the  defendant  plead  that  he  was  an  infant  when  he  made  the  contract  sued  on,  the 
plaintiff  is  not  bound  to  amend  his  petition  in  order  to  allege  a  ratification  after  the  de- 
fendant became  of  age,  but  may  do  so  in  a  reply ;  because  the  action  is  founded,  not  on 
the  ratification,  but  on  the  contract,  the  only  effect  of  the  ratification  being  to  prevent  the 
defendant  from  disaffirming  the  contract.  4  Met.,  48,  312.  And  the  same  rule  seems 
applicable  to  an  allegation  that  the  debt  was  contracted  for  necessaries  furnished  to  the 
infant.     Ibid, 

2.  Pleas  of  limitation. 

If,  in  an  action  for  money,  the  defendant  plead  limitation,  and  the  plaintiff  rely  on  a 
•  promise  made  be/ore  the  period  of  limitation  expired,  he  may  set  it  forth  in  a  reply  (4  Met., 
48-49)>  "the  only  effect  of  the  promise  being  to  cut  off  and  exclude  from  the  period  of 
limitation  the  time  that  had  elapsed  when  the  promise  was  made."  Gilmore  v.  Green,  14 
Bush,  772,  and  cases  cited.  But,  if  he  rely  on  a  promise  made  after  the  period  of  limita- 
tion expired,  he  must  set  it  forth  in  an  amended  petition ;  because,  in  such  a  case,  his  only 
cause  of  action  is  on  the  new  promise  {Ibid) ;  and  a  plaintiff  can  not  set  forth  an  original 
cause  of  action  (except  by  way  of  set-off  or  cross-petition)  in  a  reply.  Stern  v.  Freeman, 
4  Met.,  309;  Campbell  v.  Bannister,  *jf)  Ky.,  205. 

And  limitation  against  a  set-off  ceases  at  the  commencement  of  the  action.     4  Met.,  83. 

(e)  Counter-claims  against  set-offs. 

1.  Under  the  Code  of  1854,  in  an  action  for  damages,  for  failure  to  convey  land  and 
deliver  possession,  the  defendant,  by  counter-claim,  sought  a  specific  performance  of  the 
contract ;  and  it  was  held  that  the  plaintiff  could  not,  in  his  reply,  demand  a  rescission  of 
the  contract,  the  reply  being  restricted  to  matters  of  defence.  Spalding  v.  Alexander,  6 
Bush,  164. 

2.  Though  the  plaintiff  can  not  plead  a  set-off  against  a  set-off,  he  may  state,  in  a  reply, 
that  goods  therein  mentioned  were  sold  and  delivered  to  the  defendant  in  satisfaction  of 
the  set-off.      Williams  *Sr»  Davis  v.  Jones  and  wife,  I  Bush,  628. 

3.  See  80  Ky.,  427,  in  which  the  court  seems  to  have  overlooked  the  fact  that  a  plaintiff 
can  not  reply  a  counter-claim  against  a  counter-claim.     See  Code,  \  III. 

§  99.   Rejoinders. — A  rejoinder  may  contain — 

1.  A  traverse. 

2.  A  statement  of  facts  which  constitute  an  estoppel  against,  or 
avoidance  of — 

a.  Facts  stated  in  the  reply  in  support  of  the  plaintiff's  original 
cause  of  action  (a). 

b.  A  defence  stated  in  the  reply  to  a  set-off  or  counter-claim. 

c.  A  counter-claim  stated  in  the  reply. 

(a)  Owing  to  my  having  been  one  of  the  Code-commissioners,  I  have  been  frequently 
questioned  as  to  the  meaning  of  this  (supposed  to  be)  novel  provision.  For  illustrations 
of  its  meaning,  see  note  (d),  on  this  page. 
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§  100.  Surrejoinders  and  subsequent  pleadings. — Surrejoinders  and  sub- 
sequent pleadings  may  be  of  the  same  character  as  replies  and  rejoinders. 

§  101.  Departure  in  pleading  forbidden. — A  party  shall  not,  in  a  reply! 
or  subsequent  pleading,  depart  from  a  cause  of  action  or  a  ground  of  | 
defence,  stated  by  him  in  a  previous  pleading  (a) ;  but  the  pleading  of  .' 
equitable  matter  of  avoidance  or  estoppel,  in  an  ordinary  action,  or  of/ 
legal  matter  of  avoidance  or  estoppel,  in  an  equitable  action,  shall  not, 
of  itself,  constitute  such  departure. 

(a)  I.    What  constitutes  a  departure. 

"  A  departure  in  pleading  is  said  to  be  when  a  party  quits  or  departs  from  the  case  or 
defence  which  he  has  first  made,  and  has  recourse  to  another ;  and  may  occur  in  a  repli- 
cation, rejoinder,  or  other  subsequent  pleading:  it  is  when  the  replication  or  rejoinder 
contains  matter  not  pursuant  to  the  declaration  or  plea,  and  which  does  not  support  and 
fortify  it."     I  Ch.  PL,  634. 

The  following  are  a  few  out  of  many  examples  that  might  be  given  :  the  plaintiff  in  an 
action  for  slander  can  not,  in  an  amended  petition,  declare  upon  words  spoken  by  the 
defendant  pendente  lite  (4  Met.,  127) ;  and  it  was  held  that  proceedings  upon  an  amended 
petition,  filed  after  a  final  judgment  had  been  rendered  and  satisfied,  were  nullities  (86  Ky., 
381) ;  and,  if  the  plaintiff  aver  performance  of  a  condition  precedent,  and  the  defendant 
traverse  the  allegation,  a  reply  averring  an  excuse  for  non-performance  is  a  departure 
(2  Bibb,  234;  2  Mar.,  148) ;  and  if  a  defendant  plead  covenants  performed,  and  the  plain- 
tiff reply  and  assign  breaches,  a  rejoinder  averring  an  excuse  for  non-performance  is  a 
departure  (I  Ch.  PL,  637) :  and,  in  an  action  on  an  arbitration  bond,  if  the  defendant  plead 
that  no  award  was  made,  and  the  plaintiff's  reply  set  out  an  award  and  assign  a  breach ; 
a  rejoinder  that  an  award  was  not  tendered,  or  that  it  was  void  on  account  of  some  extrinsic 
fact,  or  that  the  defendant  has  performed,  or  been  ready  to  perform  it,  is  a  departure 
(1  Ch.  PL,  636) ;  and,  if  the  defendant  plead  limitation,  a  reply,  that  the  defendant  prom- 
ised to  pay  the  debt  after  the  period  of  limitation  expired,  is  a  departure — aliter,  if  the 
plaintiff  reply  a  promise  be/ore  the  period  of  limitation  expired  (ante,  page  142) ;  and, 
in  an  action  by  an  executor,  on  a  debt  to  the  testator,  if  the  defendant  plead  limita- 
tion, a  reply  averring  a  promise  to  the  plaintiff  is  a  departure  (I  Ch.  PL,  635) ;  and,  a 
fortiori,  an  amended  petition,  stating  a  cause  of  action  which  could  not  have  been  joined 
in  the  original  petition  with  the  cause  of  action  therein  stated,  is  a  departure,  and  should 
not  be  allowed  if  objected  to  (I  Met.,  242) ;  and,  if  such  amended  petition  be  filed  without 
objection,  the  court,  upon  motion,  should  require  the  plaintiff  to  elect  which  cause  of 
action  he  will  prosecute.     79  Ky.,  489. 

But  an  auxiliary  pleading,  which  maintains  and  fortifies  the  original  plea,  is  not  a 
departure.  Thus,  in  an  action  of  trespass  for  taking  a  horse,  if  the  defendant  justify  for 
a  distress  damage  feasant,  the  plaintiff  may  reply  that  he  used  the  horse,  which  shows  that 
he  was  a  trespasser  ab  initio  (1  Ch.  PL,  638) ;  and,  in  an  action  by  the  assignee  against  the 
payor  of  a  note,  if  the  defendant  plead  a  set-off,  a  reply  that  the  defendant  executed  the 
note  to  enable  the  payee  to  raise  money,  is  not  a  departure  (4  Met.,  48) :  and,  as  has  been 
shown,  if  the  defendant  plead  infancy,  the  plaintiff  may  reply  a  ratification ;  and,  if  he 
plead  limitation,  the  plaintiff  may  reply  a  promise  to  pay  before  the  period  of  limitation 
expired  {ante,  page  142) ;  and,  "  if  bail  plead  that  no  ca.  sa.  was  duly  sued  out  and 
returned  according  to  the  practice  of  the  court,  and  the  plaintiff  reply,  setting  out  a 
ca.  sa.,  but  directed  to  the  sheriff  of  a  wrong  county,  the  defendant  may  rejoin  that  the 
venue  was  laid  in  another  county,  and  that  therefore  the  ca.  sa.  was  not  duly  sued  out." 
1  Ch.  PL,  638. 
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2.  As  to  new  assignments. 

"The  fourth  description  of  replication,  if  it  may  be  so  termed,  is  a  new  assignment. 
Though  a  replication  must  not  depart  from  any  material  allegation  in  the  declaration,  yet 
where  the  answer  is  an  evasive  plea,  either  as  to  the  whole  or  a  part  of  the  cause  of  action, 
the  plaintiff  may  avoid  the  effect  of  it  by  restating  the  injury  for  which  he  meant  to  declare 
with  more  particularity  and  certainty ;  consistently,  however,  with  the  more  general  coin- 
plaint  in  the  declaration ;  and  this  is  termed  a  new  or  navel  assignment;  and  may  be  either 
as  to  time,  place,  or  any  other  circumstance,  when  material"     I  Ch.  PL,  617. 

Thus,  in  an  action  for  the  value  of  goods  sold,  if  the  defendant  plead  a  judgment 
recovered ;  and,  in  fact,  the  plaintiff  has  recovered  a  judgment  in  another  action  for  other 
goods,  he  should  not  reply  nul  tiel  record,  but  should  new  assign  that  his  action  is  for  the 
value  of  other  goods  (I  Ch.  PL,  618) ;  and  in  an  action  for  slander,  if  the  declaration  fail 
to  name  the  persons  to  whom  it  was  published,  and  the  defendant  plead  that  he  published 
it  lawfully — as,  to  members  of  a  committee  of  the  house  of  commons,  or  to  his  wife  in  the 
privacy  of  his  family — ;  and  the  plaintiff  proceed  for  a  publication  to  other  persons,  he 
should  new  assign  such  illegal  publication  (1  Ch.  PI.,  619;  Campbell  v :  Bannister,  79  Ky., 
205) ;  and  in  an  action  for  trespass  quart  clausum  /regit,  if  the  declaration  do  not  properly 
describe  the  land,  the  defendant  can,  under  a  plea  of  liberum  tenementum,  prove  title  to 
any  land  in  the  county,  unless  the  plaintiff,  by  a  new  assignment,  properly  describe  the 
land  concerning  which  he  complains  (7  Mon.,  529);  and,  "if  the  declaration  is  so  framed 
as  to  be  capable  of  covering  several  injuries,  committed  at  different  times,  or  in  different 
parts  of  a  close,  the  plaintiff  may  frequently  reply,  not  only  denying  the  right  of  common, 
or  way,  &c,  stated  in  the  plea,  but  also  new  assigning  trespasses  committed  at  different 
times,  or  in  different  parts  of  the  close,  to  those  mentioned  in  the  plea.     I  Ch.  PL,  617. 

Even  if,  as  Chitty  seems  to  intimate,  the  common  law  allows  a  replication  making  anew 
assignment  only  when  the  plea  is  evasive,  I  submit  that,  under  the  Code,  ?  98  of  which  allows 
a  reply  to  state  facts  constituting  "an  avoidance  of  a  defence,"  and  {93  of  which  declares 
that  "a  general  demurrer  is  an  objection  to  a  pleading  because  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  .  .  .  or  .  .  .  facts  sufficient  to  support  a 
cause  of  action,"  the  plaintiff  may  state  in  his  reply  any  fact  which  the  answer  makes 
necessary  for  the  support  of  his  cause  of  action,  whether  the  answer  be  evasive  or  not :  for 
instance,  m  an  action  for  the  value  of  goods  sold  to  a  minor,  a  plea  of  infancy  is  not  eva- 
sive ;  and  in  an  action  commenced  on  a  note  after  it  has  been  due  fifteen  years,  a  plea  of 
limitation  is  not  evasive ;  yet  there  seems  to  be  no  room  for  doubt  that  the  plaintiff,  to 
support  his  cause  of  action,  may  show  by  his  reply  that  the  goods  were  necessaries;  or 
that,  before  the  action  on  the  note  was  barred  by  limitation,  the  defendant  promised  to 
pay  it.    See  note  (</),  ante,  page  142. 

CHAPTER  VI.     - 

TIME    OF    PLEADING.* 

\  102.  Time  of  filing  defence. 

\  103.  other  pleadings  in  ordinary  action. 

§  104.  When  equitable  defence  to  be  filed  thirty  days  after  summons. 

\  105,   106.  When  pleadings  to  be  completed  in  equitable  actions. 

J  107.  Time  for  pleading  may  be  extended. 

\  108.  Filing  pleadings  in  vacation. 

\  100-I.  demurrer  therewith. 

2.  amendment  thereon  by  adverse  party. 

3.  waiver  of  special  demurrer  so  filed. 


*  As  to  the  time  of  filing  pleadings  in  courts  of  continuous  session,  see  Act  189a,  in*  Appendix,  W|/m. 
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§  102  [87,  135,  137].  Time  of  filing  defences. — Defence  to  an  ordinary 
action  must  be  filed  on  the  day  on  which  the  case  is  set  for  trial :  and, 
to  an  equitable  action,  on  the  third  day  of  term,  if  the  summons  be 
served  in  the  county  in  which  the  action  is  brought  ten  days,  or  else- 
where in  the  State  twenty  days,  or  out  of  the  State  sixty  days,  before 
the  commencement  of  the  term ;  or,  if  the  defendant  be  constructively 
summoned  thirty  days  before  the  commencement  of  the  term. 

As  to  the  time  of  filing  defence  and  time  of  trial  in  actions  against  defendants  con- 
structively summoned,  see  \  60  and  note  {b)  thereto. 

§  103  [136].  Time  of  filing  other  pleadings. — In  an  ordinary  action,  all 
other  pleadings  must  be  filed  on  or  before  the  calling  of  the  case  for  trial. 

§  104  [138].  If  the  summons  in  an  equitable  action  be  served  before 
the  commencement  of  the  term,  but  not  the  length  of  time  mentioned 
in  §  102,  the  defence  shall  be  filed  in  thirty  days  after  the  service. 

§  105  [139].  In  an  equitable  action,  if  the  answer  be  due  and  be  filed 
on  the  third  day  of  the  term,  the  reply  shall  be  filed  within  three  days 
thereafter,  and  the  subsequent  pleadings  shall  be  filed  within  three  days 
after  the  filing  of  the  reply. 

§  106.  In  an  equitable  action,  if  the  answer  be  not  due  and  filed  on 
the  third  day  of  the  term,  the  reply  shall  be  filed  within  ten  days  after 
notice  of  the  filing  of  the  answer,  and  the  subsequent  pleadings  shall  be 
filed  within  ten  days  after  notice  of  the  filing  of  the  reply. 

§  107  [140].  The  court  may,  for  good  cause  shown  (a),  and  at  the 
cost  of  the  party  applying  therefor,  extend  the  time  for  filing  a  pleading, 
but  not  beyond  the  next  succeeding  term. 

(a)  Affidavit  for  a  continuance,  stating  that  defendant  has  a  good  defence,  but  without 
stating  the  nature  of  it,  is  insufficient.     EngUman  v.  Nat.  Bank  of  Lancaster,  2  Bush,  165. 

§  108  [141].  Filing  pleadings  during  vacations. — The  filing  of  an  an- 
swer or  subsequent  pleading  in  the  clerk's  office,  during  vacation,  with- 
in the  time  allowed,  with  notice  thereof  to  the  adverse  party,  or  his  at- 
torney, shall  be  equivalent  to  a  filing  in  court. 

§  109.  1.  A  party  who  files  an  answer  or  subsequent  pleading,  du- 
ring vacation,  may  file  a  demurrer  therewith. 

2.  The  adverse  party  may,  during  that  vacation,  and  after  notice  to 
the  party  filing  the  demurrer,  or  his  attorney,  file  an  amended  plead- 
ing to  cure  any  defect  suggested  by  the  demurrer. 

3.  The  failure  of  a  party,  who  so  files  a  special  demurrer,  to  present 
it  for  consideration,  at  the  next  succeeding  term  of  the  court,  shall  be  a 
waiver  of  any  defect  stated  in  the  demurrer,  except  that  to  the  juris- 
diction of  the  court  of  the  subject  of  the  action. 

As  to  courts  of  continuous  session,  see  Act  of  1892,  in  Appendix,  infra. 
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GENERAL   RULES  OF   PLEADING.* 

NOTES  AS  TO  GENERAL  RULES  OF  PLEADING. 

1.  Facts  must  be  stated  positively,  and  not  inferentially  nor  argumrn- 
tatively  nor  hypothetically  nor  (as  a  general  rule)  alternatively. 

(1)  Facts  must  be  stated  or  denied  positively  ;  Thus,  it  Is  insufficient  to  allege  that  the 
defendant  had  "admitted"  a  certain  fact  (3  Met.,  64);  or  that  the  plaintiff  "  believes,"  or 
"learns,"  or  "is  informed  and  believes,"  that  a  certain  fact  exists  (2  Bibb,  608;  3  Dana, 
74;  I  Met,,  491,  502;  2  Duv.,  166)  ;  or  for  a  defendant  who  had  represented  a  slave  as 
being  "sound  so  far  as  he  knew,"  to  deny  that  he  "knew  of  his  own  knowledge"  that 
the  slave  was  unsound  (Litt.  S.  C,  3$)  ;  or  to  say  that  he  does  not  "  recollect "  that  he  did 
a  certain  act  (1  Dana,  56),  or  the  terms  on  which  he  lent  money.     4  Mbn.,  488. 

(2)  And  hypothetical  pleadings  are  insufficient:  Thus,  in  an  action  against  a  constable, 
under  a  provision  of  the  Revised  Statutes  which  made  him  liable  when  a  claim  was  placed 
in  his  hands,  "for  any  injury  in  failing  to  collect  the  same,  when,  by  proper  diligence,  it 
might  have  been  collected,"  an  allegation  that,  "//"  he  did  not  collect  the  same,  it  was  his 
own  neglect  and  fault,"  was  held  to  be  insufficient  (1  Met.,  503) ;  and,  in  an  action  by  the 
alleged  heirs  of  A,  alleging  that  a  pretended  assignment  of  a  land- warrant  by  A  to  the 
defendant  was  a  forgery,  an  averment  by  him  that,  t/they  were  the  heirs  of  A,  they  must 
have  known  that  the  assignment  was  genuine,  was  held  to  be  immaterial.     $/>J-  M.,  254. 

(3)  And  argumentative  pleadings  have  frequently,  though  not  always,  been  held  insuf- 
ficient. Thus,  an  allegation  that  a  horse  was  branded  "U.  S."  is  not  equivalent  to  an 
allegation  that  the  horse  was  the  property  of  the  United  States  (2  Duv.,  1);  and  an  alle- 
gation that  a  person  was  judicially  found  to  be  of  unsound  mind  during  a  certain  period 
can  not  be  treated  as  a  statement  of  the  fact  that  he  was  of  unsound  mind.  I  Duv.,  60. 
And,  where  the  charter  of  a  city  made  it  the  duty  of  the  council  to  license  as  many  taverns 
as  might  be  necessary  for  public  accommodation,  which  license,  if  granted,  would  have 
given  the  right  to  retail  liquor ;  the  plaintiff,  in  an  action  to  compel  the  council,  by  man- 
damus, to  grant  him  a  license  to  keep  a  tavern,  alleged  that  the  defendants  claimed  the 
right  to  prevent  the  retailing  of  liquor,  and  had  refused  a  license  to  the  plaintiff  on  that 
ground ;  the  petition  was  held  to  be  defective,  because  it  did  not  aver  that  the  plaintiff's 
tavern  was  necessary  for  public  accommodation.  18  B.  M.,  16.  And,  in  an  action  against 
the  surety  on  a  bail-bond,  allegations  that  the  principal  had  not  surrendered  himself,  nor 
been  surrendered  by  his  bail,  and  that  a  capias  had  been  returned  "not  found,"  were  held 
to  "be  insufficient :  the  plaintiff  should  have  alleged  that  the  judgment  was  unsatisfied 
(2  Met.,  492;  and  see  9  Bush,  745) ;  and,  in  an  action  on  a  supersedeas-bond,  allegations  that 
it  was  duly  executed  before  the  clerk  of  the  circuit  court,  and  that  the  debtor  "  thereby  pro- 
cured a  supersedeas  from  said  clerk,"  were  held  to  be  insufficient  :  the  plaintiff  should 
have  stated  facts  showing  that  the  clerk  had  authority  to  accept  the  bond  and  to  issue  the 
supersedeas,  and  that  he  had  issued  it.      12  Bush,  127. 

But,  in  an  action  against  an  election-judge,  an  allegation  that  he  "knowingly  and  will- 
fully, with  the  intention  unlawfully  to  deprive  the  plaintiff  of  his  right  to  vote,  refused  to 
receive  his  vote,  and  thereby  unlawfully  prevented  him  from  voting,"  was  held  to  be  suf- 
ficient :  an  express  averment  that  the  defendant  knew  that  the  plaintiff  was  legally  entitled 
to  a  vote  was  held  to  be  unnecessary  (18  B.  M.,  713)  ;  and,  in  an  action  against  a  city  for 
paving  done  under  a  contract  by  which  the  plaintiff  agreed  with  the  city  to  look  to 
property-holders  for  his  pay,  though  it  was  held  that  the  petition  must  state  facts  showing 
that  the  city  had  failed  to  take  the  necessary  steps  to  make  the  property-holders  liable 


*For  th    contents  of  this  chapter,  see  post,  page  158. 
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to  the  plaintiff;  yet,  allegations,  that,  in  a  suit  of  the  property-holders  against  the  plaintiff 
and  the  city,  it  was  adjudged  that  the  property-holders  were  not  liable  for  said  paving, 
and  that  the  plaintiff  was  enjoined  from  collecting  pay  therefor,  which  judgment  is  in  full 
force  and  unreversed,  were  held  to  be  sufficient  (1  Afet.,  339) ;  and  it  was  held  that  an 
allegation  that  the  plaintiff  was,  by  appointment  of  the  Federal  Court,  made  the  assignee  . 
of  H,  authorized  the  inferences  that  H  had  been  declared  a  bankrupt  and  that  his  estate 
had  been  regularly  assigned  to  the  plaintiff;  and,  consequently,  made  prima  facie  an  avail- 
able case,  though  the  petition  failed  to  allege  that  H  had  been  declared  a  bankrupt  (7 
Bush,  67) ;  and,  in  an  action  by  an  indorsee  against  the  drawer  of  a  bill  of  exchange, 
"addressed  to  the  cashier  of  the  United  States  Branch  Bank,  at  New  Orleans; "  a  decla- 
ration which,  besides  averring  due  presentment  of  the  bill  and  protest,  and  notice  to  the 
defendant,  alleged  that  the  said  cashier  of  the  said  United  States  Branch  Bank  then  and 
there  wholly  refused  and  neglected  to  pay  the  same,  or  any  part  thereof,  the  said  George  IV. 
Frazier,  the  drawer  of  the  said  bill,  having  no  funds  in  the  said  bank"  was  held  to  contain  a 
sufficient  allegation  that  the  drawer  had  no  funds  in  the  hands  of  the  cashier  of  the  bank. 
Frazier  v.  Harvie,  2  Lilt.,  1 80,  1 85. 

(4)  And  pleading  in  the  alternative  is  generally  insufficient:  as,  an  allegation  that  a 
writing  was  drawn  differently  from  the  agreement  between  the  parties  "either  through 
fraud  or  mistake"  on  the  part  of  the  defendant  (Baugh  v.  Ramsey,  4  A/on.,  155) ;  or  that 
44  the  defendant  had  either  converted  a  slave  to  his  own  use,  or  had  negligently  permitted 
her  to  escape."  6  J.  J.  Af.^  480.  It  was  held,  however,  that  where  a  bill  in  chancery  was 
so  unskillfully  drawn  as  to  render  it  doubtful  whether  fraud  or  mistake  or  usury  was  relied 
on ;  yet,  if  the  facts  charged  clearly  constituted  either,  the  plaintiff  was  entitled  to  relief. 
5  B.  A/.,  36. 

And  observe  that  the  Code  declares  that  "a  party  may  allege,  alternatively,  the  exist- 
ence of  one  or  another  fact,  if  he  state  that  one  of  them  is  true,  and  that  he  does  not  know 
which  of  them  is  true."     §  113,  subs.  4. 

2.  Facts  constituting  a  cause  of  action  or  ground  of  defence,  and  not 
legal  conclusions,  should  be  stated. 

Thus,  it  is  sufficient  for  a  party  to  state  facts  showing  that  a  contract  was  usurious, 
without  using  the  word  "usury"  (5  Afon.,  474;  6  Id.,  82);  or  that  the  plaintiff  used  due 
diligence,  without  averring  that  he  did  so  (3  J.  J.  A/.,  324) ;  or  that  there  was  a  mistake 
in  a  writing,  without  using  the  word  mistake  (9  B.  Af.,  114) ;  or  that  a  deed  was  fraudulent 
against  creditors,  without  charging  an  intent  to  hinder  and  delay  (85  Ay.,  591);  or  that 
the  plaintiff  defrauded  the  defendant  in  making  a  contract,  without  using  the  word  fraud, 
for  "where  the  facts  show  fraud,  the  law  will  presume  the  animus"  (81  Ky.,  611);  and  it 
was  held  that,  though  a  Sill  be  so  unskillfully  drawn  as  to  render  it  doubtful  whether 
fraud,  mistake,  or  usury  is  intended  principally  to  be  relied  on;  yet,  if  the  facts  clearly 
sustain  either  ground,  relief  should  be  given  (5  B.  Af.f  36) ;  and  that  a  party  is  entitled  to 
the  benefit  of  the  facts  stated,  notwithstanding  his  erroneous  statement,  against  himself, 
of  a  legal  conclusion.     1  B.  Af.,  142;  5  Id.,  462. 

And,  on  the  other  hand,  the  following  averments  have,  on  demurrer,  been  held  to  be 
insufficient,  as  being  allegations  of  legal  conclusions :  namely,  an  allegation  by  one  of  two 
payees  of  a  note  sued  on  that  he  is  the  owner  of  it,  without  averring  an  assignment  from  his 
co-payee  (I  Duv.,  30) ;  an  allegation  that  the  plaintiff  is  the  owner  of  a  ferry-franchise, 
under  a  lease  from  a  city,  without  averments  showing  that  the  city  owned  the  franchise 
(83  Ky.,  266);  an  allegation,  in  an  action  against  guarantors,  that,  by  the  terms  of  the 
guaranty,  its  publication,  and  delivery,  they  waived  notice  of  its  acceptance  (4  Afet.,  159) : 
allegations,  in  an  action  against  an  election-judge,  that  he  "willfully,  &e.,  refused  to 
receive  the  plaintiff's  vote,  or  to  permit  it  to  he  recorded,  whereby  he  could  not  and  did  not 
vote;"  without  averring  the  concurrence  with  the  defendant  of  the  other  judge  or  of  the 
sheriff,  such  concurrence  being  necessary  to  prevent  the  plaintiff  from  voting  (18  B.  Af*9 
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494) ;  and,  the  law  having  declared  that  sheriffs  should  be  (regularly)  elected  in  August, 
and  should  enter  upon  their  duties  on  the  1st  Monday  in  the  next  January ;  and  that,  if  a 
sheriff  should  fail  to  give  bond  within  a  month  after  the  time  when  his  appointment  ought 
to  take  effect,  his  office  should  be  considered  vacant ;  sureties  in  a  sheriff's  bond  which 
was  executed  on  February  11,  1867,  claiming  that  it  was  void  because  not  executed  within 
proper  time,  brought  an  action  to  injoin  proceedings  on  it,  and  alleged  that  the  sheriff's 
election  "  ought  to  have  gone  into  effect  on  the  1st  Monday  in  January,  1867,"  &c. ;  and 
it  was  held  that  the  allegation  was  immaterial ;  and  that  the  plaintiffs  should  have  alleged 
that  the  sheriff  was  elected  in  August,  1866,  if  they  relied  on  that  fact.     8  Bush,  220. 

And,  for  the  same  reason,  the  following  allegations  have  been  held  to  be  insufficient  to 
support  a  judgment  by  default  or  pro  confesso :  namely,  allegations  that  the  plaintiff  pur- 
chased an  entry  of  land,  and  holds  the  equitable  title,  without  alleging  a  deed  or  assignment 
to  him  (I  Bibb,  113) ;  an  allegation,  in  an  action  upon  a  covenant  to  furnish  a  slave  with 
winter  and  summer  clothing,  that  the  defendant  "did  not  clothe  said  slave  property" 
(4  Met,,  282) ;  and,  in  an  action  against  a  defendant  who  signed  a  note  as  trustee  for  another, 
it  was  held  that  the  question,  whether  he  intended  to  bind  himself  or  the  trust  property, 
was  one  of  law,  to  be  decided  by  the  court,  in  view  of  the  language  of  the  note,  the  cir- 
cumstances under  which  it  was  executed,  and  the  situation  of  the  parties;  and  that  an 
allegation,  as  to  the  intention  with  which  it  was  executed,  was  an  allegation  of  a  legal 
implication,  of  which  no  denial  was  necessary.     4  Met.,  355. 

And,  for^the  same  reason,  a  motion  of  the  plaintiff  to  read  a  provision  of  the  Revised 
Statutes  of  Illinois,  as  evidence  upon  a  trial,  was  overruled ;  the  plaintiff  having  merely 
alleged  that  the  defendant  was  indebted  to  him  "by  the  law  of  Illinois:  "  he  should  have 
set  forth  the  particular  statute  of  that  State  as  any  other  fact.     8  Bush,  400. 

And,  in  an  action  by  a  city  to  enforce  an  alleged  lien  for  taxes,  an  allegation  that  the 
defendant  "was  and  is  indebted  for  city  taxes"  was  held  to  be  immaterial:  the  petition 
should  have  stated  facts  showing  indebtedness ;  namely,  that  the  taxes  were  assessed,  &c. 
3  Met.,  148. 

But,  in  an  action  on  a  contract  warranting  the  soundness  of  a  horse,  or  for  fraudulently 
selling  an  unsound  horse,  it  is  sufficient  for  the  plaintiff  to  allege  that  the  horse  was  un- 
sound without  stating  the  nature  of  the  disease  (3  Mon.,  173);  and,  contrary  to  former 
rulings,  it  seems  to  be  settled  that  an  allegation,  that  the  contract  sued  on  was  obtained 
by  the  fraud,  covin,  and  misrepresentation  of  the  plaintiff,  is  sufficient,  without  stating 
the  facts  constituting  the  fraud.     See  note  14,  ante,  page  127. 

In  Morton  v.  Waring9 s  heirs,  18  B.  M.,  82,  which  was  an  ordinary  action  for  the  recov- 
ery of  land,  the  court  said  :  "The  plaintiffs  having  alleged  in  their  petition  that  they  were 
his  [Waring's]  heirs,  and  having  sued  in  that  character,  and  the  fact  that  they  were  his 
heirs  not  having  been  denied  by  the  defendants  in  their  answer,  the  allegation  had  to  be 
taken  as  true,  and  it  was  unnecessary  to  prove  it."  But  in  Larue  v.  Hayes,  7  Bush,  53, 
which  was  an  equitable  action  for  partition,  &c,  of  land  in  which  the  plaintiffs  claimed 
an  interest  as  heirs  of  A,  through  their  deceased  mother  B ;  the  court,  without  noticing 
the  case  of  Aforton  v.  Waring's  heirs,  held  that  an  allegation  that  B  was  "  one  of  the  heirs 
of  A,  owning  one- fourth  of  one-twelfth  as  such  heir,"  was  an  averment  of  a  legal  con- 
clusion, and  could  not  be  taken  for  confessed  although  not  denied  by  the  defendants.  In 
view  of  the  provision  of  the  Code  requiring  a  statement  of  facts  constituting  a  cause  of 
action,  it  would  seem  that  a  plaintiff,  claiming  by  inheritance,  ought  to  state  facts  showing 
that  he  is  heir,  unless  he  can  be  excused  in  accordance  with  the  old  rule  of  practice  con- 
cerning prolixity.  That  execusatory  rule,  if  not  abolished  by  the  Code,  seems  applicable  as 
to  inheritance*  from  a  remote  ancestor,  but  not  to  a  case  of  descent  in  the  first  degree  (as  in 
Morton  v.  Waring's  heirs),  or  in  the  second  degree  (as  in  Larue  v.  Hayes) ;  and  the  decision 
in  the  latter  case  seems  to  be  right.  It  was  founded,  however,  on  the  cases  of  Bank  v. 
Johnson,  4  J.  J.  M.,  469,  and  Currie  v.  Fowler,  5  Id.,  145,  which,  as  the  court  concedes 
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(7  Bush,  53),  relate,  not  to  pleading,  but  to  "evidence  adduced  to  prove  heirship." 
Clearly,  a  plaintiff,  in  order  to  prove  heirship,  must  supply  by  evidence  every  link  in  the 
chain  of  his  pedigree,  no  matter  how  long  the  chain  nor  how  numerous  the  links  may  be. 
But  does  that  rule  apply  to  pleadings  concerning  heirship  ?  It  seems  not,  unless  the  Code 
has  abolished  the  old  rule  concerning  prolixity,  as  to  which  see  ante,  page  76. 

And,  though  the  common  law  allowed  defendants  to  plead  legal  conclusions  in  many 
cases;  as,  nil  debit,  non  assumpsit,  and  nan  est  factum,  such  pleas  are  not  allowable  under 
the  Code.     See  note  (2)  a,  ante,  page  121. 

For  further  illustration  of  the  rule  under  the  Code,  see  Bently  v.  Bustard,  16  B.  M., 
686;  in  which,  the  action  being  against  a  common  carrier  for  a  loss  occasioned  by  the 
jettison  of  goods,  an  answer  alleging  that  the  loss  was  occasioned  by  dangers  of  the  river, 
and  that  the  accident  was  unforseen  and  unavoidable,  was  held  to  present  no  defence, 
because  it  merely  stated  legal  conclusions :  it  should  have  stated,  with  reasonable  precision 
and  certainty,  what  the  danger  was,  and  the  facts  which  prevented  it  from  being  forseen, 
and  which  rendered  it  unavoidable ;  and  Wing  v.  Hayden,  10  Bush,  280,  in  which  the 
defendant's  allegation,  that  he  was  an  innocent  purchaser  of  land,  was  held  to  be  imma- 
terial :  he  should  have  alleged  payment  of  the  purchase-money  without  notice,  &c. 

As  to  the  curative  effect  of  the  verdict  of  a  jury  or  the  decision  of  a  chancellor,  upon 
the  trial  of  an  issue  formed  by  averments  of  legal  conclusions,  see  note  (e)  to  §  134. 

3.  Facts  constituting  a  cause  of  action  or  ground  of  defence,  and  not 
evidence  of  the  facts,  must  be  stated. 

The  present  Code  (§  119),  differing  from  the  Code  of  1854,  forbids  the  statement  in  a 
pleading  of  "  the  evidence  relied  on  by  a  party ;  "  the  object  being  prevention  of  prolixity 
in  pleading. 

Under  the  old  practice  it  was  allowable,  and  not  unusual,  for  plaintiffs  in  bills  in  chan- 
cery, though  not  in  declarations  at  law,  to  state  the  evidence  on  which  they  relied  as  well 
as  the  facts  constituting  their  causes  of  action.  But  it  never  was  necessary  for  a  party  to 
state  the  evidence  relied  on  in  support  of  his  cause  of  action  or  ground  of  defence ;  and  it 
is  not,  and  never  was,  sufficient  for  him  to  do  so,  unless  the  fact  stated  as  evidence  raise  a 
conclusive  presumption  of  a  fact  entitling  him  to  relief. 

I  suggest  that,  perhaps,  the  only  penalty  for  stating  evidence  in  a  pleading  is  the 
striking  out  of  the  statement  at  the  cost  .of  the  party  making  it  {Code,  \  12 1)  ;  whilst  the 
failure  to  state  facts  constituting  a  cause  of  action  or  a  ground  of  defence  may  result  in 
defeat  of  the  party  so  failing. 

4,  Statement  of  a  prima  facie  cause  of  action  or  ground  of  defence  is 
generally  sufficient. 

Although,  as  has  just  been  shown,  the  plaintiff's  statement  of  evidence  showing  that  he 
has  a  prima  facie  cause  of  action  or  defence  is  insufficient,  it  is  otherwise,  generally,  as  to 
his  statement  of  facts  so  showing.  In  other  words,  "  it  is  a  general  rule  of  pleading  that 
matter  which  should  come  more  properly  from  the  other  side  need  not  be  stated.  .  .  . 
It  is  enough  for  each  party  to  make  out  his  case  or  defence.  He  sufficiently  substantiates 
the  charge  or  answer,  for  the  purpose  of  pleading,  if  his  pleading  establish  a  prima  facie 
charge  or  answer.  He  is  not  bound  to  anticipate,  and  therefore  is  not  compelled  to  notice 
and  remove  in  his  declaration  or  plea  every  possible  exception,  answer,  or  objection  which 
may  exist,  and  with  which  the  adversary  may  intend  to  oppose  him."     1  Ch.  PL,  222. 

(1)  In  an  action  for  the  value  of  property  converted  by  the  defendant,  it  is  sufficient 
to  allege  that  the  property  was  forcibly  taken  from  the  plaintiff,  without  alleging  that  he 
owned  it,  as  possession  implies  title  prima  facie.     3  Bush,  51. 

(2)  In  an  action  by  a  surety  against  the  payee  of  a  note  for  relief  on  account  of  indul- 
gence to  the  principal,  the  defendant's  knowledge  of  the  suretyship  must  be  presumed, 
and  need  not  be  alleged.    4  Bush,  17. 
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3)  In  an  action  for  an  injury  caused  by  the  defendant's  negligence,  the  petition  new 
allege  that  the  plaintiff  was  not  negligent.     9  Busk,  529. 

4)  In  an  action  for  dower,  allegations  that  the  plaintiff's  husband  was  legally  seiz«  d, 
sold  the  land  without  her  consent,  and  that  plaintiff  is  entitled  to  one-third  for  lite, 
were  held  to  be  sufficient,  though  she  failed  to  allege  that  she  was  the  vendor's  v.  ife 

he  time  of  the  sale.  Fritz  v.  Tudor,  2  Duv.,  174.  Quere,  and  see  Yancy  v  Sttiitk, 
*/.,  411. 

5)  In  an  action  by  a  husband's  creditor,  to  subject  a  wife's  chose  in  action,  the  plain- 
need  not  allege  that  the  wife  is  not  entitled  to  an  equitable  settlement,  that  being 
ter  of  defence.  Tobin  v.  Dixon  and  wife,  2  Met.,  424.  But  see  Elliott  v.  Wa>  ing,  5 
:.,  340,  341. 

6)  In  an  action  against  the  trustees  of  a  town,  upon  their  subscription  of  stock,  which 
legislature  had  authorized  them  to  make,  with  the  consent  of  the  citizens,  an  alle- 
jn  that  the  citizens  had  given  such  consent  was  held  to  be  unnecessary.     1  Met.,  54. 

7)  Though  the  payor  and  payee  of  a  note  have  the  same  name,  the  plaintiff,  being  an 
jnee  of  the  note,  need  not  allege  that  they  are  different  persons.  The  legal  presump*. 
is  in  favor  of  the  validity  of  the  contract.  The  fact  that  they  are  the  same  person  is 
:er  of  defence.     1  Duv.,  92. 

8)  A  petition  in  the  name  of  A.  J.  Morrison  &  Co.,  upon  a  bill  of  exchange  payable 
..  J.  Morrison  &Co.,  was  held  to  be  good  on  demurrer.  If  the  firm  embraced  more 
1  one  person,  the  defendant  should  have  shown  it;  and  might  then  have  compelled  an 
ndment  by  motion.     1  Met.,  569. 

9)  Generally,  though  not  always,  limitation  is  a  matter  of  defence.     Ante,  page  129. 

10)  In  an  action  on  a  master's  bond,  for  failing  to  teach  his  apprentice,  an  allegation 
the  apprentice  remained  with  the  master  during  the  term  was  held  to  be  unnecessary, 

lat  must  be  presumed.     2  Dana,  130. 

11)  It  is  not  necessary  to  aver  that  the  defendant  was  of  age  or  of  sound  mind  when 
icecuted  the  contract  sued  on.     1  Ch.  PI.,  222. 

12)  In  an  action  for  the  value  of  lost  goods,  upon  a  bill  of  lading  which  contained  an 
ption  as  to  loss  occasioned  "  by  fire  or  dangers  of  the  river,"  it  is  not  necessary  for  the 
itiff  to  aver  that  the  loss  was  not  thus  occasioned.     16  B.  M.,  675. 

13)  Though  a  city-charter  requires  contract*  for  improvement  of  streets,  at  the  cost  of 
>wners,  to  be  let  to  the  lowest  and  best  bidder,  a  plaintiff,  suing  lot-owners  for  the 
of  such  improvements,  made  under  a  contract  with  the  city,  need  not  allege  that  he 
the  lowest  and  best  bidder;  nor  is  it  necessary  for  the  plaintiff  to  allege  that  the  let- 
was  advertised  as  required  by  the  charter.     Preston  v.  Roberts,  12  Bush,  580. 

14)  Though,  "where  a  party  means  to  avail  himself  in  pleading  of  the  general  words 
pardon,  covenant,  devise,  or  enacting  clause  of  a  statute,  which,  respectively,  con.- 

5  any  exceptions  [that  might  defeat  his  recovery],  he  must  show  that  the  matter  which 
nsists  on  does  not  come  within  the  exceptions"  (1  Ch.  Pl.,229);  yet,  if  the  provisions 

statute  giving  a  general  right,  but  limiting  it  by  exceptions,  be  contained  in  different 
yns,  the  plaintiff's  petition  need  not  refer  to  the  exceptions.     2  Met.,  148;  78  A>.,  630. 
;.  Presumptions  of  law  must  be  rebutted. 
There  being  a  general  presumption  that  men  comply  with  their  contracts  and  obey  the 

a  plaintiff  who  sues  upon  a  contract  must  allege  a  breach  of  it  {Neivman,  279)  ;  and, 
he  other  hand,  in  an  action  for  words,  as  for  saying  a  man  is  a  thief,  the  plaintiff  need 
aver  that  he  is  not  a  thief.     I  Ch.  PL,  227. 

Lnd  "  a  denial  by  a  married  woman  that  she  signed  a  note  with  the  intention  to  bind 
separate  estate  was  held  to  be  insufficient  to  throw  upon  the  plaintiff  the  burthen  of 
ring  the  intention."      Wells  v.  Lewis,  4  Met.,  273. 

Vnd  under  a  statute  declaring  that  when  a  husband  dies  intestate  and  without  heirs 
ible  of  inheriting  his  real  estate,  the  whole  of  it  shall  go  to  his  wife ;  a  widow,  suing 
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for  land  of  her  late  husband,  alleged  that  the  defendants,  who  claimed  as  his  heirs,  were 
foreigners  by  birth  and  aliens  at  the  time  of  his  death  ;  and  their  answer,  denying  that 
they  were  aliens  at  the  time  of  the  husband's  death,  but  not  denying  that  they  were 
foreigners  by  birth,  was  held  to  be  insufficient ;  because,  having  impliedly  admitted,  by 
failing  to  deny,  that  they  were  foreigners  by  birth,  they  were  bound  to  rebut  the  legal 
presumption  that  they  were  aliens,  by  showing  their  naturalization.  While  v.  White,  2 
Met.,  185. 

And  where  the  payors  of  notes  gave  to  the  payee  a  writing  in  which,  referring  to  the 
notes,  they  said — "  We  expect  to  pay  them  when  they  fall  due.  We  have  no  offsets,  nor 
will  have,  on  those  notes ;  "  their  denial  that  they  gave  the  writing  to  enable  the  payee  to 
sell  the  notes  was  held  to  be  insufficient  to  throw  on  the  assignee  of  the  notes  the  burthen 
of  allegation  and  proof.  The  payors  should  have  shown  for  what  purpose  the  writing  was 
executed,  if  not  for  the  presumed  purpose  of  enabling  the  payee  to  sell  the  notes.  4 
Met.,  269. 

6.  Presumptions  of  law  shall  not  be  stated  in  a  pleading.     Code,  \  1 19. 

\  144  of  the  Code  of  1854  declared  that  presumptions  of  law  need  not  be  stated  in  a 
pleading ;  and  that  provision  was  held  to  refer,  not  to  legal  conclusions,  such  as  the  plea  of 
nil  debit,  but  to  those  presumptions  of  facts  which  the  law  raises  upon  the  ascertainment 
of  other  facts ;  such  as  the  presumption  of  notice  of  an  occupant's  title  to  land  which  the 
law  raises  upon  the  fact  that  he  has  possession.     I  Duv.,  59;  11  Bush,  693. 

Under  the  old  practice  (which  has  not  been  changed  in  this  respect  by  the  Code),  the 
averment  of  a  fact  which  raised  only  a  prima  facie  presumption  of  a  fact  constituting  a 
cause  of  action  or  ground  of  defence  was  insufficient.  Thus  in  Haggard  v.  Hay,  13 
B.  M.,  176  (decided  with  reference  to  a  case  to  which  statutory  limitation  did  not  apply), 
it  was  held  that,  in  an  action  on  a  note,  commenced  more  than  twenty  years  after  it  fell 
due,  an  answer  stating  that  fact  presented  no  defence,  and  that  the  defendant  should  have 
pleaded  payment  in  order  to  avail  himself  of  the  presumption  of  payment  arising  from 
the  lapse  of  time.  For  other  illustrations,  see  Gregory  v.  McFarland,  1  Duv.,  59,  and 
Williams  v.  Gordon,  1 1  Bush,  693. 

On  the  other  hand,  under  the  old  practice  (which  has  not  been  changed  in  this  respect 
by  the  Code),  if  a  fact  stated  raise  a  conclusive  presumption  of  a  fact  constituting  a  cause 
of  action  or  ground  of  defence,  it  is  unnecessary  to  allege  the  presumed  fact :  thus,  a  de- 
fendant's allegation  that  he  was  in  possession  of  land  when  the  plaintiff  purchased  it 
raises  a  conclusive  presumption  that  the  plaintiff  had  notice  of  the  defendant's  title,  and  an 
express  averment  of  notice  is  unnecessary :  for  "  that  which  is  necessarily  implied  by  what 
is  expressly  averred  is  understood  and  therefore  virtually  expressed.  There  is  no  essential 
difference  betwixt  averring  a  fact  positively  and  alleging  other  facts  expressly  from  which 
it  must  be  necessarily  inferred."  Daniel  v.  Holland,  4  J.  J.  M.%  21.  "As  a  general  rule, 
no  fact  need  be  stated,  a  conclusive  presumption  of  which  is  raised  by  facts  stated." 
Gregory  v.  McFarland,  I  Duv.,  59. 

7.  Facts  of  which  judicial   notice  is   taken,  excepting   private   statutes, 

SHALL  NOT  BE  STATED  IN   A    PLEADING.       Code,  \  II9. 

(1)  Facts  judicially  noticed  according  to  the  common  law. 

Our  courts  take  judicial  notice  of  the  acts  of  Congress,  but  not  of  statutes  of  a  sister 
State  (83  Ay.t  611),  which  must  be  alleged  and  proved  like  any  other  material  fact.  8 
Bush,  400. 

For  reference  to  numerous  cases,  as  to  facts  judicially  noticed.  See  I  Ch.  Pt.t  218  to 
227,  and  Newman's  PI.  cV  Practice,  268  to  277. 

(2)  Facts  judicially  noticed  under  statutory  provisions. 

The  only  provisions  now  in  force  upon  this  subject,  so  far  as  I  know,  are  contained  in 
chapters  37  and  67  of  the  General  Statutes;  some  of  them  relating  merely  to  evidence  and 
some  to  both  pleading  and  evidence,  and  none  of  them,  perhaps,  changing  the  rule  of  the 
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ommon  law  which  requires  judicial  notice  to  be  taken  of  public  acts  and  resolutions  of  iki 
tgislaiure. 

For  instance :  J  3,  ch.  37,  declares  that  "  copies  of  the  journal  of  either  House  of  th< 
General  Assembly,  printed  by  the  public  printer,  shall  be  received  as  evidence  for  an) 
mrpose  for  which  the  original  journal  could  be  received ; "  and  in  the  case  of  Auditor  ?. 
Haycraft,  14  Bush,  284,  it  was  contended  that  the  statute  relied  on  by  Haycraft  was  nol 
enacted  in  the  manner  required  by  the  Constitution ;  that  the  legislative  journals  so  showed; 
md  that  the  court  was  bound  to  take  judicial  notice  of  the  printed  copies  thereof;  but  th< 
:ourt  said  that,  if  the  act  "was  not  passed  in  the  manner  required  by  the  Constitution,  th< 
mly  mode  of  reaching  the  question  is  by  an  allegation  of  that  fact  in  an  appropriate  plead 
ng,  and  copies  of  the  journals  of  the  General  Assembly,  printed  by  the  public  printer 
>ffered  as  evidence  to  sustain  the  defence."  So,  it  seems  clear  that  §2,  ck.  37,  requiring 
judicial  notice  to  be  taken  of  official  signatures  of  State  and  Federal  officers,  does  not  dis 
>ense  with  the  necessity  of  averring  the  execution  and  contents  of  a  deed  on  which  ai 
iction  is  founded,  though  its  execution  may  have  been  certified  by  such  an  officer. 

On  the  other  hand,  §  1,  ch.  37,  which,  contrary  to  the  common  law  as  to  private  statutes 
equires  judicial  notice  to  be  taken  of  "  all  acts  and  resolutions  of  the  General  Assembly,' 
lispenses  with  the  necessity  of  either  averring  or  proving  the  enactment  or  contents  of  1 
private  statute ;  or,  at  any  rate,  would  have  done  so,  had  it  stood  alone.  But  what  is  th< 
jffect  of  §5,  ch.  67,  which  declares  that  "private  acts  of  the  General  Assembly  may  b 
pven  in  evidence  without  being  specially  pleaded  ?  " 

I  can  throw  no  light  on  this  question  except  by  referring  to  previous  legislation  an< 
iecisions  thereon.  An  act  of  1797  (M.  &*  B.,  326)  declared  that  "  private  acts  of  assembl; 
nay  be  given  in  evidence  without  pleading  them  specially; "  and  §  1,  ch.  35  of  the  Revise* 
Statutes  declared  that  "  acts  and  resolutions  of  the  General  Assembly,  local  or  private,  ma; 
t>e  given  in  evidence  without  being  specially  pleaded ;  and  the  appellate  court  shall  tak 
judicial  notice  of  such  as  appear  to  have  been  relied  on  in  the  inferior  court ; "  and  it  wa 
held  that,  under  these  statutes,  the  inferior  courts,  as  well  as  the  Court  of  Appeals,  wer 
bound  to  take  notice  of  private  statutes,  although,  neither  pleaded  nor  read  as  evidence 
Holbert  v.  Skyles,  I  Mar.,  368;  Commissioners,  &*c,  s.Jarvis,  1  Mon.,  4;  H.&N.R.  R.  \ 
Leavell,  16  B.  M.,  358  ;  Bixler  v.  Parker,  3  Bush,  166.  It  seems,  in  view  of  these  decision! 
that  the  General  Statutes  require  judicial  notice  to  be  taken  of  private  acts  and  resolution 
of  the  legislature.  But,  in  City  of  Covington  v.  Hoadley,  &$  My.,  446,  it  was  said  tha 
\  119  of  the  Code  "requires  a  private  statute  to  be  specially  pleaded  by  giving  its  title  an 
the  date  when  it  became  a  law."  That,  however,  was  a  dictum;  because  the  act  involve 
in  that  case  related  to  a  municipal  corporation,  and  was,  as  the  court  held,  not  a  privat 
act,  but  a  public  act,  though  of  local  application.  And  that  dictum  seems  to  be  clearl 
erroneous.  The  common  law  distinction  between  private  and  public  acts  of  Parliamer 
was  founded  on  the  fact  that  "private  statutes  were  not  promulgated  with  the  same  not( 
riety  as  those  of  a  public  character."  I  Mar.,  369.  But  here,  where  public  and  privat 
acts  are  alike  promulgated  in  the  session  acts,  there  is  no  reason  for  the  distinction ;  and  i 
would,  probably,  have  been  abolished  by  the  courts  if  it  had  not  been  so  speedily  abolishe 
by  the  legislature.  Nothing  but  the  clearest  language  should  suffice  to  prove  that  the  lef 
islature  intended,  by  \  119  of  the  Code,  to  restore  that  long-abolished  and  now  irrationi 
distinction.  And  does  not  the  language  of  \  119,  instead  of  clearly  proving  that,  clearl 
prove  the  contrary?     Here  is  the  language : 

"#119.  1.  Neither  the  evidence  relied  on  by  a  party,  nor  presumptions  of  law  norfac 
of  which  judicial  notice  is  taken,  excepting  private  statutes,  shall  be  stated  in  a  pleading 

"  2.  In  pleading  a  private  statute,  it  shall  be  sufficient  to  refer  to  it  by  stating  its  tit! 
and  the  day  on  which  it  became  a  law." 

Can  any  effect  be  given  to  the  words  "excepting  private  statutes,"  without  holding thi 
the  legislature  had  in  view  \  1,  ch.  37,  of  the  General  Statutes,  and  regarded  it  as  of  coi 
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tinuing  force?  {119  was  substituted  for  \  144  of  the  Code  of  1854  which  declared  that 
"  neither  presumptions  of  law,  nor  matters  of  which  judicial  notice  is  taken,  need  be  stated  in 
a  pleading;  whilst  J  119  forbids  the  statement  in  a  pleading  of  any  fact  of  which  judicial 
notice  is  taken,  excepting  private  statutes,  I  believe  that  the  intention  of  the  legislature  was 
correctly  stated  in  the  following  note  to  my  first  edition  of  the  Code :  "}  119  of  this  Code 
does  not  require,  but  permits,  the  pleading  of  private  statutes.  This  permission  was  given  for 
fear  that  the  prohibition,  as  to  evidence,  might  be  regarded  as  applying  to  private  statutes." 

8.  Duplicity  and  inconsistency  in  pleading. 

In  equity,  inconsistent  defences  were  not  allowed,  even  in  the  alternative.  2  DanicPs 
Ch.  PL  &  Practice,  713. 

At  common  law,  "  it  was  a  general  rule,  equally  affecting  declarations,  pleas,  repli- 
cations, &c,  that  the  pleading  must  not  be  double;  that  is,  that  no  single  count  or  plea 
should  state  two  or  more  facts,  either  of  which  would,  of  itself,  independently  of  the  other, 
constitute  a  sufficient  ground  of  action  or  defence ;  a  rule  founded  on  the  principle  that  it 
would  be  unnecessary  and  vexatious  to  put  the  opposite  party  to  litigate  two  points  when 

one  would  be  sufficient  to  put  the  matter  in  issue And,  on  the  same  ground, 

there  can  not  be  a  demurrer  and  a  plea  to  the  same  part  of  a  declaration  or  plea,  &c." 
1  Ch.  PL,  231. 

But  the  common  law  allowed  a  plaintiff,  suing  upon  a  single  cause  of  action,  to  set  it 
forth  in  various  shapes,  in  different  counts,  although  they  might  be  inconsistent ;  as,  in  an 
action  for  breach  of  a  marriage-promise,  one  court  alleging  a  promise  to  marry  on  a  par- 
ticular day;  another,  a  promise  to  marry  on  request;  and  another,  a  promise  to  marry  in 
a  reasonable  time.  1  Ch.  PL,  392-93.  But  the  Code  does  not  allow  several  paragraphs  m 
a  petition  upon  one  cause  of  action.     79  Ky.,  102. 

The  common  law,  however,  did  not  allow  a  defendant  to  plead,  even  in  separate  pleas, 
several  defences  to  the  same  cause  of  action ;  but  this  was  permitted  by  a  statute  of  Anne, 
"with  leave  of  court;"  and  the  courts  allowed  the  pleading,  in  separate  pleas,  of  even 
inconsistent  defences ;  as,  in  trespass,  not  guilty,  a  justification,  and  accord  and  satisfaction. 
1  Ch.  PL,  541-42.  And,  \  125  of  the  Code  of  1854  having  declared  that  a  defendant 
may  set  forth  in  his  answer  as  many  grounds  of  defence  as  he  shall  have,  the  Court  of 
Appeals,  following  the  English  rule,  held  that  a  defendant  in  an  action  for  slander  might, 
in  one  paragraph,  deny  the  speaking  of  the  words,  and,  in  another,  might  admit  the  pub- 
lication and  allege  its  truth ;  although  the  Code  of  1854,  unlike  the  statute  of  Anne, 
required  answers  to  be  sworn  to.  Harper  v.  Harper,  10  Bush,  458.  But  the  present  Code 
forbids  inconsistent  pleadings  except  in  the  alternative.  ?H3,  subs.  4;  Rooney  y.Tiemey, 
82  Ky.,  254. 

9.  Repugnancy  in  pleading. 

If  a  "  superfluous  allegation  be  repugnant  to  what  was  before  alleged,  it  is  void  and 
will  be  rejected;  and  whatever  is  redundant,  and  which  need  not  have  been  put  into  the 
sentence,  and  contradicting  what  was  before  alleged,  will  not,  in  general,  vitiate  the  plead- 
ing; for,  per  Holt,  C.  J.,  where  matter  is  nonsense,  by  being  contradictory  and  repugnant 
to  something  precedent,  then  the  precedent  matter,  which  is  sense,  shall  not  be  defeated 
by  the  repugnancy  which  follows,  but  that  which  is  contradictory  shall  be  rejected ;  as, 
in  ejectment,  where  the  declaration  is  of  a  demise  the  second  of  January,  and  that  the 
defendant  afterward,  scilicet  on  the  first  of  January  ejected  him,  here  the  scilicet  may  be 
rejected  as  being  expressly  contrary  to  the  precedent  matter.  But  a  material  allegation, 
sensible  and  consistent  in  the  place  where  it  occurs,  and  not  repugnant  to  any  antecedent 
matter,  can  not  be  rejected  merely  on  account  of  there  occurring  afterward,  in  the  same 
pleading,  another  allegation  inconsistent  with  the  former,  and  which  latter  allegation  can 
not  itself  be  rejected ;  and  if,  by  the  rejection  of  the  repugnant  matter,  the  pleading 
would  be  left  without  an  allegation  of  time,  or  other  material  matter,  though  in  some 
instances  the  pleading  might  be  aided  by  verdict,  yet  it  would  be  defective  on  special 
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lemurrer."  i  Ch.  PI.,  234.  Under  the  Code,  such  objection,  if  available  at  all,  must  be 
nade  by  motion  and  not  by  special  demurrer.     See  \  92,  and  notes  thereto. 

10.  Redundancy  in  pleading. 

The  Code  declares  that  "  irrelevant  or  redundant  matter  in  a  pleading  shall  be  stricken 
>ut,  upon  or  without  motion,  at  the  cost  of  the  party  whose  pleading  contains  it."  \  121. 
Was  the  word  "  redundant "  used  as  equivalent  to,  or  as  differing  from,  the  word  "  irrele- 
rant?"  All  matter  which  it  is  unnecessary  to  state  in  a  pleading  is  "redundant."  But 
here  is  a  manifest  difference  between  irrelevant  matter  and  relevant  matter  which  it  is 
in  necessary  to  state;  and  the  word  "redundant"  seems  to  have  been  used  with  reference 

0  the  latter.  This  subject  seems  to  deserve  consideration,  because,  if  for  no  other  reason, 
>arties  frequently  go  to  trial  without  irrelevant  or  redundant  matter  having  been  stricken 
rot. 

(l)  As  to  irrelevant  matter. 

Such  matter  will  be  rejected  as  surplusage  and  need  not  be  proved  though  alleged.  *  1 
?h.  PI.,  233.     But  what  is  irrelevant  matter?     Chitty  (page  233)  defines  it  to  be  matter 

1  wholly  foreign  and  impertinent  to  the  cause ;  so  that  no  allegation  whatever  on  t/te  subject 
vas  necessary."  The  emphasis  is  mine,  and  the  emphasized  part  of  that  definition  is  not 
ustained  by  Kentucky  decisions,  as  will  be  shown  in  note  (2)  next  following.  But,  omit- 
ing  that  part  of  Chitty's  definition,  the  question  remains,  what  matter  is  to  be  considered 
•wholly  foreign  and  impertinent  to  the  cause?"  The  following  are  some  of  the  exam- 
>les  furnished  by  the  books,  namely:  the  introduction  of  unnecessary  words  of  form  such 
,s  "giving  color,"  when  giving  of  color  was  unnecessary  (1  Ch.  Pl.t  233),  or  averment  of 
Lefendant's  failure  to  pay  "although  often  requested,"  when  no  request  was  necessary 
id.,  324) ;  the  setting  out  of  all  the  covenants  in  a  contract,  when  the  action  is  on  only 
>ne  [Brislow  v.  Wright,  Douglas,  642) ;  the  setting  out  by  a  plaintiff  of  a  condition  subse- 
quent, without  averring  its  performance,  for  the  whole  is  surplusage  {Comyn's  Digtit,  title 
°leader,  C) ;  a  plaintiff's  erroneous  allegation  of  a  legal  conclusion,  which,  if  binding  on 
lim,  would  have  defeated  a  right  which  the  facts  stated  by  him  showed  he  was  entitled  to 
Trimbles  v.  Harrison,  1  B.  M.,  142;  Oldham  v.  Jotics,  5  Id.,  462) ;  and  an  allegation,  by  a 
named  woman,  that  her  husband  had  refused  to  join  her  in  the  action  which  she  had  a 
ight  to  bring  alone.  Hardin  v.  Gerard,  10  Bush,  259.  And  the  plaintiff's  affidavit  for  a 
yarning  order  against  a  non-resident  being  sufficient  proof  of  the  n  on  -residence,  unless 
ontroverted  by  the  defendant's  affidavit  {Code,  \  58,  subs.  6) ;  no  greater  proof  is  required, 
hough  the  non-residence  be  alleged  in  the  plaintiff's  petition.  3  B.  M.,  87,  127.  And  in 
.n  action  for  a  reward  offered  by  the  defendant  for  the  capture  and  conviction  of  persons  whc 
tad  been  captured  by  the  plaintiffs,  they  alleged  that  the  defendant  had  procured  a  dismissal 
►f  the  indictments  after  the  prisoners  confessed  their  guilt  in  court;  and  that  the  defendant 
lid  so  with  the  fraudulent  intent  to  evade  payment  of  the  reward :  and  it  was  held  thai 
he  plaintiffs  were  entitled  to  recover  without  proof  of  the  alleged  fraud.  L.  &  N.  R.  R. 
?o.  v.  Goodnight,  10  Bush,  554.  And  in  an  action  against  lot-owners,  for  the  cost  of  street- 
mprovements  made  by  the  plaintiff  under  a  contract  with  a  city,  it  was  held  that,  though 
he  contract  should  have  been  let  to  the  lowest  and  best  bidder,  the  plaintiff's  allegation 
hat  he  was  the  lowest  and  best  bidder  was  immaterial ;  and  that  the  fact,  that  he  was  not 
he  lowest  and  best  bidder,  "if  available  at  all  without  allegation  of  fraud,  is  matter  of 
lefence."     Preston  v.  Roberts,  &c,  12  Bush,  580. 

As  to  Preston  v.  Roberts:  conceding  that  a  statement  of  the  contract  with  the  city  would 
lave  constituted  a  prima  facie  cause  of  action,  and  would  have  thrown  on  the  defendant 
he  burthen  of  alleging  and  proving  that  the  plaintiff  was  not  the  lowest  and  best  bidder: 
'et,  as  the  city  charter  required  the  contract  to  be  let  to  the  lowest  and  best  bidder,  and  a; 
he  plaintiff,  though  unnecessarily,  alleged  that  he  was  the  lowest  and  best  bidder,  it  seems, 
iccording  to  the  decisions  cited  in  the  next  following  note,  that  the  plaintiff  should  hav< 
>een  required  to  prove  the  allegation. 
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(2)  As  to  relevant  matter  which  is  unnecessarily  averred. 

Upon  this  subject  there  has  been  some  conflict  of  opinion.  In  McGee  v.  Doniphan,  a 
Utt">  *39>  it  was  held  that,  as  no  allegation  of  a  consideration  for  a  written  contract  is 
necessary,  the  fact  that  the  plaintiff  alleged  a  particular  consideration  did  not  require  him 
to  prove  it ;  the  court  saying  :  **  It  is  not  in  every  case  that  proof  will  not  be  required  of 
an  averment  which  is  unnecessary.  The  rule  upon  this  subject  is,  that,  if  an  averment  be 
so  blended  with  the  plaintiff's  right  that  it  can  not  be  struck  out  without  getting  rid  of 
part  essential  to  the  cause  of  action,  the  whole,  though  more  particular  than  it  need  have 
been,  must  be  proved  or  the  plaintiff  can  not  recover ;  but,  if  an  averment  may  be  struck 
out  without  destroying  the  plaintiff's  right  of  action,  it  will  not  be  necessary  to  prove  it. 
Tested  by  this  rule,  the  averment  of  the  consideration  in  this  case  must  be  deemed  imma- 
terial and  not  necessary  to  be  proved ;  for  the  averment  may  be  struck  out  and  the  cause 
of  action  still  remain  entire."  That  distinction  maybe  illustrated  by  referring  to  two 
cases  cited  in  I  Ch.  PL,  232;  in  one  of  which,  in  an  avowry  damage  feasant,  the  party  un- 
necessarily stated  a  seisin  in  fee,  it  being  sufficient  to  state  that  the  close  was  his  freehold; 
and  in  the  other  of  which,  a  landlord,  in  an  action  against  a  sheriff  for  levying  an  exe- 
cution against  the  plaintiff's  tenant  without  paying  a  year's  rent,  unnecessarily  undertook 
to  set  out  the  terms  of  the  tenancy  as  to  the  time  of  the  payment  of  rent,  &c.  In  the 
former  case,  no  part  of  the  averment  could  be  stricken  out  without  destroying  the  plead- 
ing; and,  therefore,  even  according  to  McGee  v.  Doniphan,  the  avowant  was  properly 
required  to  prove  a  seisin  in  fee :  but,  in  the  latter  case,  the  cause  of  action  would  have 
remained  entire  after  striking  out  the  unnecessary  matter ;  and,  therefore,  according  to 
AfcGee  v. Doniphan,  the  plaintiff  was  not  bound  to  prove  that  matter;  but  the  English 
court  held  that  it  must  be  proved;  and  such  were  the  rulings  in  Bullitt  v.  Ralston,  1  Mar,, 
331,  and  Steadman  v.  Guthrie,  4  Met.,  152,  both  of  which  relate  to  unnecessary  statements 
of  the  consideration  of  a  contract ;  and  in  an  action  on  a  policy  of  insurance  which  the 
defendant  sought  to  avoid  because  prohibited  articles  were  kept  by  the  plaintiffs,  the  court 
said:  "The defendant,  not  being  presumed  to  know  what  prohibited  articles  were  kept  by 
the  plaintiffs,  was  not  bound  to  specify  them  in  its  pleadings ;  but  having  done  so,  specifying 
some,  without  alleging  that  any  others  were  kept  by  the  plaintiffs,  the  jury  should  not 
have  been  allowed  to  consider  any  except  those  specified."  Phanix  Insurance  Co.  v.  Law- 
rence,  &c,  4  Met.,  18.  And,  "if  a  man,  by  the  allegation  of  a  thing  not  necessary,  shows 
that  he  had  no  cause  of  action,  this,  though  surplusage,  shall  hurt :  as,  in  assize,  if  the 
plaintiff  makes  a  title,  which  he  need  not,  and  the  title  is  not  good,  the  whole  shall  abate. 
So,  if  a  man  misrecites  a  statute  in  a  material  place,  when  it  need  not  have  been  recited,  it 
is  fatal.  So,  in  an  action  against  a  disturber,  where  possession  is  a  sufficient  title  for  the 
plaintiff;  yet,  if  he  shows  a  title  and  this  appears  insufficient,  the  declaration  is  bad." 
Comyn's  Dig.,  title  Pleader,  C,  29. 

But,  if  the  matter  be  relevant  merely  to  enhance  damages,  failure  to  prove  it  does  not 
defeat  the  action.  Thus,  in  an  action  for  a  tort,  an  allegation  of  a  wrongful  motive  on  the 
part  of  the  defendant  is  unnecessary  to  enable  the  plaintiff  to  maintain  the  action,  if 
the  act  complained  of  is,  in  itself,  unlawful,  though  such  allegation  is  allowable  to  en- 
hance the  damages ;  and  failure  to  prove  it  does  not  defeat  the  action.  See  note,  ante, 
PP.  86,  87. 

See  note  (e)  3,  to  J  134,  as  to  the  effect  of  a  trial  when  issues  are  formed  upon  unneces- 
sary, though  relevant,  pleadings,  such  as  statements  of  legal  conclusions. 

II.   AS  TO  CERTAINTY   IN    PLEADING. 

The  Code  contains  no  specific  provision  on  this  subject  except  that,  "if  the  allegations 
of  a  pleading  be  so  indefinite  and  uncertain  that  the  nature  of  the  claim  or  defence  is  not 
apparent,  the  court  may  require  the  pleading  to  be  made  definite  and  certain  by  amend- 
ment" ($  134) ;  and  that  pleadings  "must  be  as  concise  as  possible  consistently  with  clear- 
ness,"   {115. 
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The  question  is,  however,  materially,  though  indirectly,  affected  by  other  provisi< 
of  the  Code.  Uncertainty  in  pleading  often  results  from  alleging  legal  conclusions  inst< 
of  facts ;  and  the  common  law  often  tolerates  this  sort  of  uncertainty  by  allowing  a  & 
era/  issue  to  be  pleaded ;  such  as  non  est  factum  or  nil  debet.  But,  as  has  been  shown  (at 
page  147),  allegations  of  legal  conclusions  (unless,  perhaps,  allowable  to  avoid  prolixi 
are  forbidden  by  those  provisions  of  the  Code  which  require  statements  of  facts  constitut 
a  claim  or  defence. 

As  to  statements  of  facts,  I  believe  that  the  following  rules  of  the  common  law  tal 
from  I  Chitty's  Pleadings,,  236  to  241,  are  in  force  here  as  to  certainty; 

(1)  It  is  sufficient  to  state  the  facts  with  such  certainty  as  will  enable  the  opposite  pa 
and  the  court  and  jury  to  understand  the  ground  relied  on  by  the  pleader  in  support 
his  claim  or  defence. 

(2)  Less  certainty  is  required  when  knowledge  of  the  facts  is  presumed  to  be  pecutic 
in  the  opposite  party  than  when  such  presumption  does  not  exist.  The  propriety  of  t 
rule  is  illustrated  by  the  passage  above  cited  from  §  134  of  the  Code ;  for,  obviously,  1 
certainty  is  required  to  make  the  nature  of  a  claim  or  defence  "apparent "  to  one  who  1 
than  to  one  who  has  not,  "peculiar"  knowledge  concerning  it;  and,  in  Phanix  Insure 
Co.  v.  Lawrence,  4  Met.,  18,  that  rule  was  recognized.     Ante,  page  155. 

(3)  If  a  word  will  bear  a  natural  and  also  an  artificial  sense,  the  former  shall  prev 
I  (4)  If  an  expression  be  capable  of  different  meanings,  that  shall  be  taken  which  1 
5                                support  the  pleading,  and  not  that  which  would  defeat  it. 

f  (5)  Words  of  a  doubtful  meaning  shall  be  taken  most  strongly  against  the  party  pl< 

!■  ing  them,  for  he  is  supposed  to  state  his  case  as  favorably  as  he  can. 

Thus,  there  being  a  statute  which  exempted  from  execution  one  work-beast  belong 
to  "*bonafide  housekeeper  with  a  family ; "  in  an  action  for  taking  the  plaintiff's  horse, 
defendant  justified  under  an  execution :  and  a  replication  that  the  plaintiff  was  a  bona 
house-keeper,  and  that  the  horse  was  his  only  work-beast,  was  held  to  be  bad  because  it  fa 
to  contain  the  words  "  with  a  family"  (7/./.  M.,  332) ;  and,  in  a  similar  case,  a  replicati 
that  the  plaintiff  "  was  a  bona  fide  house-keeper  with  a  family,  and  that  the  horse  was 
only  work-beast  which  was  not  previously  levied  on  by  execution"  was  held  to  be  bad,  bees 
it  showed  that  the  plaintiff  had  other  horses  which  may  have  been  unincumbered  at 
time  of  the  taking  by  the  defendant.     2  Dana,  141. 

And,  in  an  action  against  a  city  to  recover  taxes  alleged  to  have  been  paid  upon 
illegal  assessment,  and  in  ignorance  of  the  plaintiff's  rights  or  of  the  fact  that  the  ass 
ment  was  illegal,  and  under  his  belief  at  the  time  that  it  was  legal  and  collectible 
answer  which  did  not  deny  those  allegations,  but  which  averred  that  the  plaintiff 
apprised  of  the  law  and  facts  when  he  paid  the  taxes,  and  with  such  knowledge  made 
payments  voluntarily,  was  held  to  be  evasive  and  insufficient.  City  of  Covington  v.  Poz 
2  Met.,  226. 

A  defendant  can  not  avail  himself  of  facts  stated  in  his  answer  in  another  case 
referring  thereto,  but  must  answer  specifically  {Russell  v.  Greenwade,  9  Ay.  L.  R.,  V 
but  he  may  adopt  the  allegations  and  prayer  of  the  plaintiff's  petition  as  part  of  his  ci 
petition.     8  Bush,  346. 

12.  Rules  of  construction. 

The  provision  of  \  146  of  the  Code  of  1854,  that  "  pleadings  shall  be  liberally  < 
strued,  with  a  view  to  substantial  justice  between  the  parties,"  was  omitted  from 
present  Code ;  and,  according  to  the  decision  in  Averbeck  v.  Hall,  14  Bush,  50$,  upc 
similar  question,  that  omission  restored  the  rules  of  the  common  law  as  to  the  construe 
of  pleadings,  except  so  far  as  they  are  affected  by  other  provisions  of  the  Code — cone 
ing  which  see  foregoing  notes. 

13.  Correspondence  between  allegations  and  proof ,  see  Code,  J§  129,  130,  and  131,  and  0 
thereto. 
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14.  Legal  fictions. 

The  common  law  allowed  certain  fictions  in  pleading;  as,  in  the  action  of  ejectment, 
the  statement  of  a  demise  to  the  nominal  plaintiff;  and,  in  trover  or  detinue,  the  allegation 
that  the  defendant  found  the  goods,  which  was  seldom  true ;  and,  when  it  was  not  neces- 
sary to  prove  the  number,  quantity,  species,  or  value  of  a  thing  precisely  as  laid,  it  was 
usual  to  state  a  greater  number,  &c.  1  Chitty's  PL,  230.  But  it  seems  clear  that  the  pro- 
visions of  the  Code  requiring  a  statement  of  facts  constituting  the  plaintiff's  cause  of  action, 
and  the  verification  of  pleadings,  have  abolished  all  those  fictions  excepting  «'  allegations 
concerning  value  or  damage,  not  accompanied  by  an  allegation  of  an  express  promise,  or 
by  a  statement  of  facts  showing  an  implied  promise,  to  pay  such  value  or  damage" — which 
allegations  need  not  be  verified.  Code,  J  116.  And  the  common  law  also  required  certain 
fictions :  thus,  in  actions  even  upon  transitory  causes  of  action,  such  as  torts  to  the  person 
or  personal  property,  the  plaintiff  was  required  to  allege  that  the  tort  was  committed  in 
some  particular  county  in  England,  though  it  was  committed  in  some  other  county,  or  even 
in  a  foreign  country.  1  Ch.  PI.,  271.  It  is  clear  that  the  Code  requires  a  true  statement  of 
the  venue  in  local  actions,  and  does  not  require  any  statement  of  it  in  transitory  actions. 
As  to  what  are  local  and  what  are  transitory  actions,  see  Code,  title  V. 

15.  As  to  " giving  color." 

The  common  law  frequently  required  a  defendant,  pleading  an  affirmative  defence,  to 
admit  expressly  the  matter  charged  by  the  plaintiff,  which  was  called  "giving  color"  (I 
Ch.  PI.,  502)  ;  and  it  was  said  in  Harper  v.  Harper,  10  Bush,  454,  (decided  in  1874)  that  a 
plea  of  justification  in  an  action  for  slander  "  must,  in  general,  confess  the  publication  as 
laid  in  the  declaration ;  and  this  in  consequence  of  a  rule  which  requires  the  party  pleading 
either  to  confess  the  previous  matter  and  avoid  it,  or  to  traverse  it."  But  the  present 
Code  declares  that  ".an  express  admission  of  a  fact  is  not  necessary  to  render  valid  a  plead- 
ing m  avoidance  or  estoppel  thereof."     §  113,  subs.  6. 

16.  As  to  forming  an  issue. 

The  common  law  required  certain  formal  conclusions  of  pleadings  in  order  to  form  an 
issue.  Thus,  if  a  plea,  replication,  or  rejoinder  of  a  party,  contained  affirmative  alle- 
gations, he  was  bound  to  aver  "and  this  he  is  ready  to  verify;"  whilst,  if  it  contained  a 
traverse,  he  was  bound  to  say  "and  this  he  prays  may  be  inquired  of  by  the  country,"  or 
"and  of  this  he  puts  himself  upon  the  country;  "  and,  when  a  party  had  thus  " put  him- 
self upon  the  country,"  the  other  party  was  bound  to  file  another  plea  saying  that  "he 
doth  likewise,"  which  was  called  the  similiter. 

But  this  Code,  though  it  requires  parties  to  plead  to  an  issue,  dispenses  with  those  for- 
malities by  declaring  that  "there  shall  be  no  reply,  nor  additional  pleading,  except  to 
affirmative  allegations  of  an  adverse  pleading."     J  1 12. 
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CHAPTER  VII. 

GENERAL   RULES   OF   PLEADING. 

$  1 10.       Pleadings,  what  caption  of,  must  contain. 
J  ill— I-  may  be  made  cross-petition. 

2.  present  set-off. 

3.  counter-claim. 
$112.       No  reply,  &c,  except  to  affirmative  allegations. 

3  113-1.  Party  may  demur  to  part  and  answer  to  part  of  a  pleading. 

2.  state  several  causes  of  action  or  grounds  of  defence. 

3.  in  paragraphs. 

4.  Pleading  may  contain  alternative,  but  not  inconsistent  statements. 

5.  party  amending  to  pay  costs. 

6.  Express  admission  unnecessary  in  plea  of  estoppel  or  avoidance. 

7.  Traverse  defined. 

8.  Sham  pleadings  forbidden. 
?  114.       Material  issues  required. 

?  115.       Pleadings,  what  must  be  in  writing. 

$  116.  verified,  and  how. 

3  117.  by  whom. 

\  118.       Answer  may  present  grounds  for  special  demurrer. 

J  119-1.  Pleading  not  to  state  evidence,  &c. 

2.  How  private  statute  may  be  pleaded.  *  ♦ 

I  120.       Writing  on  which  action  is  founded  to  be  filed, 
g  121.       Irrelevant  and  redundant  matter  forbidden. 
\  122.       How  judgment  may  be  pleaded. 

£  123.       In  action  for  libel  or  slander,  extrinsic  facts  need  not  be  stated. 
\  124.  defendant  may  plead  truth  and  mitigating  circui 

stances. 
\  1 25-1.  In  action  for  land,  description  of,  in  petition. 

2.  in  answer. 

\  126.       Allegations,  what,  to  be  taken  as  true,  unless  traversed. 
§  127.  are  material. 

\  128.       Filing  of  writings  relied  on  as  evidence. 

§  1 10  [118,  125].  I.  W/iat  captions  of  pleadings  must  contain. — Tr 
caption  of  a  pleading  must  state  the  name  of  the  court  in  which  tJ 
action  is  brought  or  pending,  and  the  names  of  the  parties  (a),  desij 
nating  who  are  plaintiffs,  and  who  are  defendants,  coupled  with  a  won 
or  short  phrase,  describing  the  character  of  the  pleading  (6>),  with  th 
exception :  if  there  be  several  parties  on  either  side,  a  statement  of  tr 
name  of  the  plaintiff,  or  defendant,  first  named  in  the  petition,  followe 
by  the  phrase,  "&c,"  shall  suffice,  except  in  petitions,  cross-petition: 
and  answers  which  make  new  parties  to  a  set-off  or  counter-claim. 

2.  Petitions  in  ordinary  actions  shall  be  described  by.  the  won 
"petition;"  those  in  other  actions  shall  be  described  by  the  word 
44 petition  in  equity." 
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{a)  As  to  names  of  parties. 

i.  Whether  a  person  has  two  names,  to-wit,  a  christian  and  surname,  is  a  matter  of 
fact,  not  a  matter  of  law ;  and,  if  he  sue  by  only  one  name,  the  court  will  not  presume 
that  he  has  any  other.  Brashears  v.  St ot hard,  Litt.  S.  C,  209;  and  see  Brown  v.  King, 
1  Bibb,  462. 

2.  The  difference  between  Isah  and  Isaiah,  or  between  Josiah  and  Josier,  does  not  con- 
stitute a  variance  (5  B.  M.,  297 ;  1  Liit.,  216) :  aliter  as  to  the  difference  between  Dallam 
and  Dillon  (4  Mon.,  109),  or  between  Elisha  and  Elijah.     5  Id.,  215. 

3.  The  word  juniar  is  no  part  of  the  name  of  a  man.  It  is  an  addition,  to  distinguish 
between  persons  bearing  the  same  name ;  and,  if  a  note  be  given  to  such  a  person  without 
adding  the  word  junior,  the  fact  that  he  adds  that  word  in  assigning  the  note  is  immaterial. 
4  Mon.,  527. 

4.  In  an  action  by  "  the  President,  Directors  and  Company  of  the  Bank  of  Kentucky" 
(its  real  name)  on  a  bond  to  "the  President  and  Directors  of  the  Bank  of  Kentucky,"  the 
plaintiffs  averred  that  the  bond  was  made  and  executed  to  them,  and  the  variance  was  held 
to  be  immaterial  (Pendleton  v.  Bank  of  Ky.,  1  Mon.,  1 7 1)  ;  and  in  Anderson  v.  Rogers  &* 
Clark.  1  Busk,  200,  the  court  said:  "If  the  plaintiffs  were,  in  fact,  neither  the  nominal 
nor  beneficial  owners  of  the  note  sued  on,  the  variance  between  the  name  of  one  of  them 
and  that  of  the  note  might  have  been  made  an  available  defence  by  answer.  But  the 
allegation  in  the  petition,  that  the  note  was  executed  and  delivered  to  the  plaintiffs,  being 
admitted  by  failing  to  deny  it,  the  ostensible  variance  in  one  of  the  names  was  waived  as  a 
verbal  mistake." 

5.  In  an  action  against  Percival  Oldershaw,  a  summons  was  issued  against Older- 

shaw,  and  was  returned  as  being  executed  on  Oldershaw :  held,  that  the  summons 

and  return  did  not  give  the  court  jurisdiction   to  proceed  against   Percival  Oldershaw. 
13  B.  M.,  210. 

6.  It  is  settled  that  an  obligor  may  be  sued  by  the  name  in  the  bond,  whether  it  be  his 
full  name  or  not;  and  in  an  action  against  "  W.  G.  Hughes"  and  "  Phi.  Berry,"  agreeably 
to  their  signatures  to  the  bond,  the  fact  that  process  issued  against  them  as  «« W.  alias 
Willis  G.  Hughes  and  Phi.  alias  Philander  Berry  "  was  held  to  be  immaterial.   10  B.  M.,  160. 

7.  The  appearing  of  the  same  name  as  plaintiff  and  defendant  does  not  prove  identity  of 
person :  if  each  name  represents  the  same  person,  the  facts  should  be  pleaded.     4  Mon.,  452. 

8.  Objection  because  of  misnomer  of  a  party  can  not  be  made  in  the  Court  of  Appeals 
unless  it  was  made  in  the  court  below.     4  Bibb,  26$  ;  $  Mon,,  42$. 

9.  A  defendant  sued  by  a  wrong  name  must  disclose  the  true  name  in  making  objection 
to  the  misnomer  (12  Bush,  131) ;  and  if  he  fail  to  do  so  in  his  original  answer,  he  can  not, 
in  a  subsequent  answer,  plead  the  statute  of  limitations,  which  the  plaintiff  might  have 
avoided  if  the  original  answer  had  informed  him  as  to  the  name  of  the  defendant.  Heck 
man's  adm'r  v.  L.  &  N.  R.  R.  Co.,  85  Ky.,  631. 

10.  In  RevilPs  heirs  v.  Claxon's  heirs,  12  Bush,  558,  infants  were  held  to  be  parties  (as 
plaintiffs)  though  their  names  were  not  mentioned  in  the  caption  of  the  petition. 

11.  See  ?  134,  which  authorizes  correction  of  a  mistake  in  the  name  of  a  party. 
(b)  As  to  describing  the  character  of  a  pleading. 

Sections  118  and  125  of  the  Code  of  1854  contained,  substantially,  the  provisions  of 
J  1 10  of  this  Code,  and  it  was  held  that  a  paper  which  was  called  an  amended  petition, 
but  which  was,  in  fact,  a  reply  to  a  set-off,  was  properly  allowed  to  be  filed  and  treated  as 
a  reply.  13  Bush,  731.  But  see  §97,  subs.  4  of  this  Code,  which  was  not  contained  in 
the  Code  of  1854. 

§111.  Pleadings  which  may  contain  cross-petitions,  set-offs,  xind  counter- 
claims. 1.  No  pleading,  except  an  answer  to  an  original  petition,  or 
the  plaintiff's  reply  to  such  answer,  shall  be  made  a  cross-petition. 
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2.  No  pleading,  except  an  answer  to  an  original  petition,  shall  pre 
sent  a  set-off. 

3.  No  pleading,  except  an  answer  to  an  original  petition,  or  a  repl> 
to  a  set-off,  shall  present  a  counter-claim. 

For  definitions  of,  and  proceedings  upon,  counter-claims,  &c,  see  g§  96  and  97. 

|«j  §  112.   No  reply \  &c,  except  to  affirmative  allegations. — There  shal 

I  be  no  reply,  nor  additional  pleading,  except  to  affirmative  allegation* 

of  an  adverse  pleading. 

The  object  of  this  section  was  to  dispense  with  the  formal  conclusions  which  wer 
formerly  used.     See  ante,  page  157. 

;   j  §H3-    General  provisions  concerning  pleadings. —  1.   [124].   A  part] 

may  demur  to  part  of  a  pleading,  and  present  an  issue  of  fact  as  t< 
another  part(#). 

2  [119].  A  pleading  may  contain  statements  of  as  many  causes  oi 
action,  legal  or  equitable,  and  of  as  many  matters  of  estoppel,  and  ol 
avoidance,  legal  or  equitable  {b)>  total  or  partial ;  and  may  make  as  man] 
traverses ;  and  may  present  as  many  demurrers,  as  there  may  be  ground 
for  in  behalf  of  the  pleader. 

3  [119,  125].  If  there  be  more  than  one,  each  must  be  distinctly 
stated  in  a  separate,  numbered,  paragraph  (c) ;  and  either,  which  i 
intended  to  respond  to  part  only  of  an  adverse  pleading,  must  show  t< 

1  what  part  it  is  responsive.     It  is  the  duty  of  the  court,  upon  or  withou 

-R  motion,  to  enforce  these  provisions ;  and,  for  that  purpose,  to  dismis 

I  an  action  without  prejudice,  or  to  strike  a  pleading,  or  any  part  thereoi 

from  the  case,  or  to  allow  a  new  pleading. 

4.  If,  however,  a  party  file  a  pleading  which  contains  inconsisten 
statements,  or  statements  inconsistent  with  those  of  a  pleading  previousl; 

.  n  filed  by  him  in  the  action,  he  shall,  upon  or  without  motion,  be  require 

I  to  elect  which  of  them  shall  be  stricken  from  his  pleading  (d).     But 

party  may  allege,  alternatively,  the  existence  of  one  or  another  fact,  i 
I  he  state  that  one  of  them  is  true,  and  that  he  does  not  know  which  o 

f  them  is  true  (e). 

j  5.   If  a  pleading  be  stricken  from  the  record,  re-formed,  or  amended 

the  party  in  fault  shall  pay  the  cost  resulting  therefrom. 
Ij  6.   An  express  admission  of  a  fact  is  not  necessary  to  render  valid 

pleading  in  avoidance  or  estoppel  thereof. 

7  [125].   A  traverse  is  a  denial,  by  a  party,  of  facts  alleged  in  a 

adverse  pleading,  if  they  be  presumptively  within  his  knowledge  (/)  ;  c 

a  denial  of  them,  or  a  denial  that  he  has  sufficient  knowledge  or  info: 

mation  to  form  a  belief  concerning  them,  if  they  be  not  presumptive! 

within  his  knowledge  (^). 
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8.  Sham  pleadings  shall,  upon  or  without  motion,  be  stricken  out  by 
the  court,  at  the  cost  of  the  parties  for  whom  they  are  filed  and  of  their 
attorneys  (A). 

(a)  Demurrers, 
See  notes  to  gg  92  and  93. 
[6)  Equitable  defences  in  ordinary  actions. 

"The  Code,  which  authorizes  equitable  defences  in  common  law  actions,  necessarily 
carries  with  it  the  rules  of  equity  applicable  to  such  issues."     82  Ky.,  290. 

(c)  Paragraphing  of  pleadings. 

1.  A  petition  against  husband  and  wife,  for  tuition,  &c,  furnished  her,  alleged  the 
yalue  thereof,  the  receipt  of  property  by  him  from  her,  and  his  promise  to  pay  plaintiff's 
demand  in  consideration  of  forbearance  to  sue :  held,  that  the  petition  did  not  state  two 
causes'  of  action,  though  it  sought  satisfaction  of  one  claim  on  different  grounds.  6 
Bush,  38. 

2.  The  objection,  that  several  causes  of  action  or  grounds  of  defence  are  contained  in 
one  paragraph,  must  be  made,  not  by  demurrer,  but  by  a  motion  to  have  them  stated 
in  distinct  paragraphs  (15  B.  M.,  569;  80  Ky.,  371);  and  the  objection  is  waived  by 
answering.     13  B.  M.,  205. 

3.  As  to  stating  a  claim  for  damages  or  interest  in  a  separate  paragraph. 

According  to  a  dictum  in  Adams  Express  Co.  v.  Milton,  1 1  Bush,  49  (the  decision  in  which 
was  clearly  right),  "  under  the  rules  of  pleading  in  this  State,  it  is  not  perhaps  necessary 
that  there  shall  be  a  special  count  for  interest  or  damages  "  in  an  action  on  an  unliquidated 
claim  for  the  value  of  services*  rendered.  I  do  not  perceive  how  the  Code  has  changed 
the  common  law  as  to  this  matter. 

It  seems  clear  that  damages  or  interest  to  which  the  plaintiff  is  entitled  as  a  matter  of 
law  (as  to  which  see  note  X,  ante,  page  77)  need  not  be  stated  in  the  petition  (1  Ch.  PI., 
332);  but  Chitty  adds:  "In  other  cases  it  is  necessary  to  state  the  damage  arising  from 
the  breach  of  contract  specially  and  circumstantially,  in  order  to  apprise  the  defendant 
of  the  facts  intended  to  be  proved,  or  the  plaintiff  will  not  be  permitted  to  give  evidence 
of  such  damage  on  the  trial.  And  in  some  cases  where  the  plaintiff  seeks  to  recover 
damages,  he  must  declare  specially,  though  he  might  have  recovered  the  principal 
part  of  his  demand  under  a  common  count :  thus,  in  an  action  against  the  vendor  of 
an  estate,  for  not  making  a  good  title  to  or  conveying  the  same,  only  the  deposit-money 
can  be  recovered  under  the  count  for  money  had  and  received ;  and  if  the  purchaser 
proceed  for  interest  and  expenses,  he  must  declare  specially,  stating  such  expenses,  and 
the  loss  arising  from  the  not  having  the  use  of  the  deposit  money,  &c."  So,  though  in  an 
action  on  an  unliquidated  account,  the  plaintiff's  petition  may  show  him  entitled  to  the 
value  of  goods  sold  or  of  services  rendered ;  if  he  claim  interest,  his  petition  should,  per- 
haps, state  facts  in  a  separate  paragraph  showing  that  the  delay  of  payment  resulted,  not 
from  his  negligence,  but  from  the  defendant's  fault  (see  3  J.  J.  M.,  692;  7  Id.,  594) ;  and 
it  seems  clear  that  an  averment  of  the  defendant's  failure  to  pay  "although  often  re- 
quested "  is  not  sufficient  for  that  purpose.     See  ante,  page  74. 

(d)  Inconsistent  pleadings. 

1.  See  notes  to  §  101,  and  note  8,  ante,  page  153. 

2.  The  objection,  for  inconsistency,  is  not  ground  for  demurrer,  but  must  be  made  by 
objection  to  filing  or  by  motion  to  strike  out.     13  B.  Af.,  403;  I  Met.,  242;  4  Id.,  49. 

{e)  I.  See  Beatty,  &c,  v.  Dudley,  80  Ky.,  382. 

2.  As  to  the  old  rule  concerning  alternative  pleading,  see  4  Mon.,  158;  6y.y.  M.,  480. 
(f)   Facts  presumptively  within  a  party's  knowledge. 

A  party  must  be  presumed  to  know  whether  or  not  he  purchased  goods  alleged  to  have 
been  sold  or  delivered  to  him  (8  Bush,  585),  or  received  money  alleged  to  have  been  paid 

II 
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to  him  (4  Dana,  454) ;  and  whether  a  bank  to  which  he  assigned  a  note  is  a  body  cor- 
porate (12  Bush,  287) ;  and  whether  transactions  attested  by  public  records  (such  as  the 
proceedings  of  a  city  council)  took  place  (12  Busk,  598) ;  and  whether  a  bill  of  exchange 
was  presented  for  payment  and  payment  refused,  the  facts  with  regard  thereto  being  stated 
in  a  notarial  protest  filed  in  the  case  (12  Bush,  287,  333) ;  and  whether  any  fact  exists, 
the  means  of  information  concerning  which  are  placed  within  reach  of  the  party.  12 
Busht  616.  And  it  was  held  that  sureties  of  a  trustee,  who  was  directed  by  the  court  to 
invest  funds,  must  be  presumed  to  know  what  he  did  with  them.     8  Bush,  441. 

But  a  purchaser  of  land  is  not  presumed  to  know  whether  or  not  there  is  a  surplus 
(4  Met.,  114)  ;  and  in  Drake's  adm*r  v.  Semonin  &  Dixon,  82  Ky.,  294,  the  court  (impliedly 
overruling  a  dictum  in  Trustees,  <5rV.,  v.  Fleming's  ex'r,  10  Bush,  234)  held  that  it  can  not 
be  presumed  that  a  personal  representative  knows  whether  or  not  the  decedent  made  a 
contract ;  and  according  to  a  dictum  in  Long  v.  Dupuy,  1  Dana,  104,  a  surety  can  not  be 
presumed  to  know  whether  or  not  his  principal  is  dead  or  insolvent :  but  query  as  to  this, 
and  see  note  V,  ante,  page  72. 

(g )    What  constitutes  a  traverse. 

See  note  {a),  ante,  page  120. 

(h)  Sham  pleadings. 

As  to  what  constitutes  a  sham  pleading,  see  I  Bibb,  571 ;  12  Bush,  336,  and  citations. 

§  114.  Material  issues  required. — Parties  must,  before  trial,  form  a 
material  issue  concerning  each  cause  of  controversy  (a) ;  and  it  is  the 
duty  of  the  court,  upon  or  without  motion,  to  compel  them  to  do  so; 
and,  for  that  purpose,  they  may  be  required  to  re-form  their  plead- 
ings, or  the  pleading  of  a  party  who  is  in  fault  may  be  stricken  from 
the  case. 

(a)   1.  See  §  386  and  notes. 

2.  As  to  the  old  practice  concerning  pleading  to  an  issue  in  equity,  see  McCandless  & 
Co.  v.  Hadden,  9  B.  A/.,  186. 

§  115  [142].  What  pleadings  to  be  in  writing,  &c. — Pleadings  must 
be  in  the  English  language,  and  as  concise  as  possible  consistently  with 
clearness;  and,  excepting  those  mentioned  in  §  705,  must  be  in  writing, 
and  be  signed  by  the  parties  who  file  them,  or  by  their  attorneys. 

A  pleading  should  be  signed  at  the  foot  of  it ;  but  the  court  having  allowed  an  unsigned 
pleading  to  be  filed,  though  objected  to  on  another  ground,  had  no  right,  afterward,  to 
disregard  it  without  notifying  the  party  and  giving  him  an  opportunity  to  sign  it.  82 
Ay.,  298. 

§  116  [142,  143,  538].  Verification  of  Pleadings. — Every  pleading  (a), 
which  this  Code  requires  to  be  written,  must  be  verified  by  an  affidavit 
to  the  effect  that  the  affiant  believes  that  the  statements  of  the  pleading 
are  true,  excepting  (b) — 

1.  Demurrers. 

2.  Defensive  (e)  pleadings  filed  by  a  guardian  ad  litem,  curator,  or 
committee,  of  a  defendant  who  is  under  liability  [disability],  or  by  an 
attorney  for  a  defendant  who  has  been  constructively  summoned  and  has 
not  appeared  to  the  action. 
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3.  A  pleading  which  states  a  cause  of  action  that  is  founded  on  a 
written  contract,  or  upon  a  written  indorsement  or  assignment  thereof, 
if  it  be  filed  with  the  pleading. 

4.  A  pleading  which  states  a  defence  that  is  founded  on  a  writing 
executed  by  the  adverse  party,  and  filed  with  the  pleading. 

5.  Allegations  concerning  value  or  damage,  not  accompanied  by  an 
allegation  of  an  express  promise,  or  by  a  statement  of  facts  showing  an 
implied  promise,  to  pay  such  value  or  damage  (d). 

6.  Pleadings  in  actions  brought  in  the  name  of  the  Commonwealth, 
pursuant  to  Chapter  XIV  of  Title  X. 

7.  When  the  admission  of  an  allegation  of  a  pleading  might  subject 
a  party  to  a  criminal  or  penal  prosecution  (e). 

(a)  Under  the  act  of  1801  (M.  &*/?.,  330),  which  required  verification  of  pleas  of  non 
est  faetwn,  it  was  held  that  a  motion  in  the  nature  of  such  plea  must  be  verified  (I  Litt.,  1 9) ; 
but  that,  where  the  writing  was  not  the  basis  of  the  action,  but  only  matter  of  evidence,  its 
execution  need  not  be  denied  under  oath,  nor  otherwise.  3  Bibb,  519;  2  J.  J.  M.,  299. 
For  recognition  of  that  distinction,  see  §§  120  and  128  of  this  Code. 

(6)  For  other  exceptions,  see  §421,  as  to  alimony  and  divorce,  and  \ 499,  subs.  14,  as 
to  division  of  land. 

(c)  For  other  distinctions  made  by  this  Code  between  plaintiffs  and  defendants  who  are 
under  disability,  see  J  126,  subs.  1  and  2,  and  $$  391,  574,  743,  subs.  I,  and  \  745. 

(d)  The  Code  of  1854  (§  143)  dispensed  with  verification  of  '«  pleadings  affecting  inju- 
ries to  person  or  character,11  and  it  was  held  that  an  action  for  creating  a  private  nuisance 
was  an  action  "  for  an  injury  to  the  person. "  1  Duv.,  255.  But  this  Code  requires  plead- 
ings in  such  actions  to  be  verified,  excepting,  in  certain  cases,  "allegations  concerning 
value  or  damage."  \  116,  subs.  5.  It  seems  sufficient,  however,  for  the  plaintiff  in  an 
action  for  tort,  to  pray  for  the  damages  which  he  seeks  to  recover  without  alleging  the 
amount  thereof:  thus,  a  plaintiff  seeking  to  recover  damages  for  the  wrongful  con- 
version of  property,  need  not  allege  the  amount  of  damage  which  he  has  sustained, 
a  prayer  therefor  being  sufficient  (ante,  page  87) ;  but,  if  he  waive  the  tort  and  go 
for  the  value  of  the  property  upon  an  implied  promise  to  pay  it,  he  must  allege  the 
value. 

(e)  1.  Objection  that  a  pleading  is  not  sworn  to  must  be  made  by  motiap,  not  by 
demurrer  (Harris  v.  Ray,  \$B.  M.t  630) ;  and  can  not  avail  in  the  Court  of  Appeals,  unless 
the  order  overruling  the  motion  be  excepted  to.     Cobb  v.  Stewart,  4  Met.,  256. 

2.  See  \  138  as  to  verification  after  commencement  of  trial ;  \  139,  as  to  verifying  amend* 
ments;  §549  as  to  officers  before  whom  an  affidavit  may  be  made;  and  J  551  as  to  sub- 
scribing and  certifying  affidavits. 

§  117  [142,  143].  By  wfiotn  pleadings  to  be  verified. — Pleadings,  the 
verification  of  which  is  required  by  this  Code,  must  be  verified  as  fol- 
lows: 

1.  Pleadings  of  the  Commonwealth  must  be  verified  by  the  attorney 
who  brings  the  action,  or  by  the  officer,  or  agent,  who  is  authorized  by 
law  to  have  it  brought. 

2.  That  of  a  county,  or  of  a  municipal  or  private  corporation,  must 
be  verified  by  its  chief  officer  or  agent,  upon  whom  a  summons  in  the 
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tion  is  lawfully  served,  or  might  be  lawfully  served  if  it  were  a  defend- 
t ;  or,  if  it  have  no  such  officer  nor  agent  residing  in  the  county  in 
lich  the  action  is  brought,  or  is  pending,  it  may  be  verified  by  its 
torney. 

3.  That  of  any  other  party  must  be  verified  by  him,  with  these 
ceptions : 

a.  If  he  be  absent  from  the  county,  or  mentally  incapable  of  taking 

oath,  or  physically  unable  to  attend  before  an  officer,  it  may  be  veri- 
d  by  his  agent  or  attorney. 

d.  If  it  be  a  joint  pleading  of  several  parties  who  are  united  in  inter- 
t,  it  may  be  verified  by  either  of  them. 

c.  If  the  party  be  under  disability,  excepting  coverture,  or  infancy 
d  coverture  combined,  it  may  be  verified  by  the  person  who  is  author- 
id  to  file  it. 

4.  But,  on  motion  of  a  party  who  files  his  affidavit,  stating  his  belief 
at  an  adverse  party,  whose  pleading  has  been  verified  by  a  person 
her  than  himself,  knows  that  a  statement  thereof,  in  the  affidavit 
sntioned,  is  untrue,  and  that  the  motion  is  not  made  for  delay,  the 
urt,  if  such  statement  be  material,  shall  require  such  adverse  party  to 
rify  the  pleading ;  and,  if  he  fail  to  do  so,  within  a  reasonable  time, 
all  treat  it,  with  regard  to  him,  as  if  it  had  not  been  filed. 

5.  Verification  of  a  pleading  does  not  make  other  or  greater  proof 
cessary  on  the  side  of  the  adverse  party  than  would  have  been  neces- 
ry  if  the  pleading  had  not  been  verified  (a). 

(a)  See  note  4,  ante,  page  122. 

§  118  [123].  Answer  may  present  grounds  for  special  demurrer. — A 
rty  may,  by  an  answer  or  other  proper  pleading,  make  any  of  the 
jections  mentioned  in  §  92,  the  existence  of  which  is  not  shown  by 
e  pleading  of  his  adversary ;  and  failure  so  to  do  is  a  waiver  of  any 

said  objections,  except  that  to  the  jurisdiction  of  the  court  of  the 
bject  of  the  action. 

1.  A  petition  which  shows  that  the  court  has  not  jurisdiction  of  the  subject  of  the  action 
>uld  be  dismissed,  even  though  the  parties  agree  to  submit  to  the  jurisdiction.  18 
M.t  259;  2  Met.,  461. 

But,  if  the  court  has  jurisdiction  of  the  subject,  its  exercise  of  jurisdiction  may  be 
ived  by  failure  to  object.  Thus,  though  a  creditor  has  no  right  to  go  into  equity  to  set 
ie  a  conveyance  as  fraudulent,  except  upon  an  attachment  or  a  return  of  nulla  bona  ; 
:,  a  denial  of  the  fraud  by  the  defendant  is  a  waiver  of  objection  to  the  jurisdiction 
>  Ky.t  212) ;  and  an  appeal  from  a  judgment  of  a  justice  having  been  erroneously  taken 
the  circuit  instead  of  the  quarterly  court,  appellee,  by  failing  to  move  for  a  dismissal, 
ived  objection  to  the  jurisdiction.      13  Bush,  364. 

2.  And  objection  to  jurisdiction  of  the  person  of  the  defendant  is  waived  by  failure  to 
(sent  it  by  special  demurrer,  or  by  answer.     Thus,  an  objection  by  a  corporation,  that  an 


Digitized  by 


Google 


CHAP.  VII.]  GENERAL    RULES   OF    PLEADING.  l6$ 

action  against  it  was  not  brought  in  the  county  in  which  its  principal  office  is  situated,  U 
waived  by  its  answering  to  the  merits.     4  Bush,  619. 

3.  The  Code  does  not  authorize  a  plea  in  abatement.  But,  upon  a  demurrer  to  an 
answer  which  showed  that  the  plaintiff  had  not  [temporarily]  capacity  to  sue,  it  was  held 
that  the  petition  should  be  dismissed  without  prejudice  (4  Met.,  402) ;  and  a  pleading 
which  showed  that  the  court  had  no  jurisdiction  of  the  person  of  the  defendant  was  held 
to  be  a  valid  answer,  although  it  was  denominated  a  plea  in  abatement.     13  B.  M.,  343. 

4.  If  the  fact  that  the  plaintiff  has  not  legal  capacity  to  sue  be  not  shown  by  the 
petition,  but  be  shown  by  the  answer  and  evidence,  a  judgment  for  the  plaintiff  can  not 
be  sustained.     In  such  cases,  no  motion  by  the  defendant  is  necessary.     14  B.  M.,  246. 

5.  An  answer,  that  the  note  sued  on  belongs  to  a  person  other  than  the  plaintiff,  is 
good  on  demurrer  (17  B.  M.,  602) ;  and,  if  there  be  an  issue  as  to  the  plaintiff's  owner- 
ship, it  is  triable  by  the  court,  and  not  by  a  jury;  and  if  the  issue  be  found  for  the 
defendant,  the  court  should  not  dismiss  the  action  peremptorily,  but  should  order  the 
owner  to  be  made  a  party,  on  pain  of  dismissal  without  prejudice  {Carpenter  v.  Miles,  17 
B.  M»,  602;  Vanbuskirk  v.  Levy,  3  Met.%  133) ;  and  in  an  action  by  A  on  a  note  to  him  for 
the  price  of  cattle  which,  according  to  the  evidence,  belonged  to  A  and  B,  it  was  held  that 
the  defendant's  failure  to  object  by  answer  to  the  non-joinder  was  a  waiver  of  the  objection. 
3  Bush,  200. 

6.  The  waiver  mentioned  in  |u8  applies  to  defendants  constructively  summoned. 
1  Met.,  649. 

7.  A  garnishee  may  object,  by  affidavit,  that  there  is  a  defect  of  parties.     17  B.  M.,  625. 

§  119  [144]  1.  Neither  the  ^evidence  relied  on  by  a  party  (a),  nor 
presumptions  of  law  (&),  nor  facts  of  which  judicial  notice  is  taken,  ex- 
cepting parate  statutes  (c),  shall  be  stated  in  a  pleading. 

2.   In  pleading  a  private  statute,  it  shall  be  sufficient  to  refer  to  it  ^YUcPj- 
stating  its  title  and  the  day  on  which  it  became  a  law.  *?Q%/£/ 

[a)  See  note  3,  ante,  page  149. 

(b)  See  note  6,  ante,  page  151. 
{c)  See  note  7,  ante,  page  151. 

§  120  [145].  Writing  on  which  action  is  founded  to  be  filed. — If  an 
action,  counter-claim,  set-off,  or  cross-petition,  be  founded  on  a  note,  . 
bond,  bill,  or  other  writing,  as  evidence  of  indebtedness,  it  must  be 
filed  as  a  part  of  the  pleading,  if  in  the  power  of  the  party  to  produce 
it;  and  if  not  filed,  the  reason  for  the  failure  must  be  stated  in  the 
pleading :  if  upon  an  account,  a  copy  thereof  must  be  filed  with  the 
pleading. 

1.  Under  the  old  practice,  the  plaintiff  in  an  action  at  law  was  bound  to  make  profert 
of  a  deed  on  which  his  action  was  founded  (1  Bibb,  619) ;  and  was  bound  to  file  it  if  the 
defendant  craved  oyer,  and  not  otherwise ;  and  when  thus  filed  it  became  part  of  the 
record  ;  but,  unless  the  defendant  craved  oyer,  he  could  not,  though  the  deed  was  produced 
in  evidence  by  the  plaintiff,  avail  himself  of  a  variance  between  it  and  the  declaration, 
because  the  deed  was  not  part  of  the  record.     1  Bibb,  571. 

But,  under  the  Code,  a  writing  on  which  an  action  is  founded,  must  not  only  be  refer- 
red to  in  the  petition,  but  must  be  filed  therewith  (14  B.  M.,  86;  I  Met.,  430) ;  and  forms 
part  of  the  record.     I  Met.,  430;  2  Id.,  279. 
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2.  As  to  referring  to  the  writing. 

A  petition  for  a  debt  due  "by  note  herewith  filed"  makes  a  sufficient  reference,  if  the 
ote  filed  be  substantially  the  same  as  that  described  in  the  petition  (2  Met.,  279) ;  and 
rroneously  describing  a  bill  of  exchange  as  being  a  note  was  held  to  be  immaterial  (6 
lush,  602) ;  but  a  writing  filed  by  the  plaintiff"  forms  no  part  of  the  record  unless  referred 
>  in  the  petition  (2  Bush,  221) ;  and,  though  the  plaintiff  refer  to  and  file  the  note  sued 
11,  an  assignment  thereon  is  no  part  of  the  record  unless  referred  to  in  the  petition. 
Met.,  430. 

3.  As  to  filing  the  writing. 

If  the  defendant  fail  to  take  steps  to  require  the  writing  to  be  filed,  judgment  against 
im  will  not  be  reversed  because  the  plaintiff  did  not  file  it.     12  Bush,  577;  84  Ay.,  198. 

4.  As  to  the  effect  of  such  writings  for  and  against  the  plaintiff,  see  note  III,  ante, 
ige  70. 

§  121  [147].  Irrelevant  or  redundant  matter. — Irrelevant  or  redundant 
tatter  in  a  pleading  shall  be  stricken  out,  upon  or  without  motion,  at 
le  cost  of  the  party  whose  pleading  contains  it. 

1.  As  to  what  constitutes  irrelevant  or  redundant  matter,  see  note  10,  ante,  page  154. 

2.  Objection  to  redundant  matter,  after  verdict,  comes  too  late  (10  Bush,  185)  ;  nor 
ill  a  judgment  be  reversed  for  refusal  to  strike  redundant  matter  from  the  petition  unless 
Pendants  were  prejudiced  thereby.     4  Met.,  332. 

§  122  [148].  How  judgment  may  be  pleaded. — In  pleading  a  judg- 
tent  or  determination  of  a  court  or  officer,  it  is  not  necessary  to  state 
le  facts  conferring  jurisdiction ;  but  it  shall  be  sufficient  to  state  that 
ie  judgment  or  determination  was  duly  given  or  made. 

1.  This  section  applies  to  judgments  of  Federal  Courtsj  but  not  to  judgments  of  foreign 
urts  or  courts  of  sister  States.  83  Ay.,  606.  As  to  actions  on  judgments,  see  note  (C1, 
\te,  page  83. 

2.  In  Warfieldv.  Gardner's  adrn^r,  79  Ky.,  583,  allegation  in  a  petition,  that  the  plain- 
f  was  appointed  administrator  of  A  by  the  Hardin  county  court  was  held  to  be  sufficient, 
ough  the  petition  did  not  aver  that  the  order  was  "  duly  made ; "  because,  the  court 
id,  the  law  raises  a  presumption  that  the  order  was  duly  made.  Unquestionably  that 
is  the  law  before  the  adoption  of  the  Code  {Oivings  v.  Beall,  1  Litt.,  257) ;  but  it  seems 
;ar  that  the  legislature,  in  enacting  \  122,  intended  to  change  that  law;  and  the  court  so 
Id  in  Laidley  v.  Cu turnings,  83  Ky.,  606. 

§  123  [150].  In  actions  for  libel  or  slander,  extrinsic  facts  need  not  be 
ated. — In  an  action  for  libel  or  slander,  it  is  not  necessary  to  state  any 
ctrinsic  facts  for  the  purpose  of  showing  the  application  to  the  plain- 
T  of  the  alleged  defamatory  matter. 

See  note  (2),  ante,  page  91. 

§  124  [1 5 1].  What  ansiver  may  state  in  actions  for  libel  or  slander. — 
1  the  actions  mentioned  in  §  123,  the  defendant  may  state  the  truth  of 
e  alleged  libel  or  slander,  and  any  mitigating  circumstances ;  and, 
hether  he  prove  the  justification  or  not,  he  may  prove  the  mitigating 
rcumstances  to  reduce  the  amount  of  damages. 
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In  actions  for  libel  or  slander  the  only  defences  are  such  as  dcuy  the  publishing  of  the 
slander  or  such  as  justify  it.     10  Bush,  454. 

I.    AS   TO    DENIALS. 

The  Code  contains  no  special  provision  on  this  subject.  According  to  the  common 
law,  the  defendant  could  not,  under  a  plea  of  "  not  guilty, "  prove  the  truth  of  the  alleged 
slander,  even  to  reduce  damages  (I  Ch.  PL,  488;  LitL  S.  C,  159);  and  that  rule  has  not 
been  changed  by  the  Code  as  to  an  answer  of  denial.     Harper  v.  Harper,  10  Bush,  447. 

According  to  Chitty,  a  defendant  could,  under  a  plea  of  "not  guilty,"  prove  justifica- 
tion ;  as,  that  the  words  were  spoken  by  the  defendant  as  counsel,  and  were  pertinent  to 
the  issue  (I  Ch.  PL,  489) ;  but  it  was  held,  in  Kentucky,  that  facts  constituting  a  justifi- 
cation must  be  specially  pleaded.  5  J.J.  At.,  186;  3  Dana,  433;  5  td.,  323:  and  that 
rule  has  not' been  changed  by  the  Code.  *    10  Bush,  456. 

2.  Pleas  of  justification. 

( 1)  Pleas  averring  truth  of  the  alleged  slander. 

a.  It  was  formerly  held  that  such  plea  must  expressly  admit  the  speaking  of  the  words. 
IMt.  S.  C,  158;  Harper  v.  Harper,  10  Bush,  459 — decided  in  1874.  But  see  \  1 13,  subs. 
6  of  this  Code,  which  declares  that  "an  express  admission  of  a  fact  is  not  necessary  to 
render  valid  a  pleading  in  avoidance  thereof." 

b.  Such  plea  is  bad  on  demurrer  unless  it  justify  all  the  actionable  words  charged  by 
the  plaintiff:  thus,  in  an  action  by  Bond  for  saying  "  Bond  is  a  thief;  he  has  stolen  corn," 
a  plea  that  the  plaintiff  is  a  thief  is  insufficient.     1  Lift.,  35;  LitL  S.  C,  158. 

e.  Under  the  old  practice,  for  the  purpose  of  reducing  damages,  the  defendant  could, 
without  pleading  it,  prove  any  mitigating  fact  which  did  not  amount  to  a  justification:  as, 
that  the  words  were  only' a  statement  of  what  another  had  said  (  Williams  v.  Greenwade, 
3  Dana,  432',  or  expressed  a  suspicion  resulting  from  rumored  facts  (1  B.  At.,  171) ;  or  that 
the  plaintiff  provoked  the  defendant  to  use  the  words  by  "injurious  acts,  or  disparaging 
epithets"  (5  Dana,  323)  ;  or  had,  on  a  previous  occasion,  assailed  the  character  of  the 
defendant  {Atorehead  v.  Jones,  2  B.  At.,  210;  15  td.,  198);  or — though  the  plaintiff's  alle- 
gation of  good  character  is  mere  matter  of  inducement  and  not  traversable — "  the  general 
character  of  the  plaintiff  and  his  standing  in  society,"  but  not  his  general  character  in 
relation  to  the  facts  put  in  issue.     2  Bibb,  24. 

Section  124  is  a  mere  declaration  of  the  rule  just  stated  except  so  far  as  said  section 
permits  a  defendant  to  state  mitigating  circumstances  in  a  plea  averring  the  truth  of  the 
alleged  slander — a  statement  which,  as  it  does  not  affect  the  merits  of  the  controversy, 
but  only  the  question  of  damages,  was  redundant  under  the  old  practice,  and  would  have 
been  so  under  the  Code  but  for  the  permission  given  in  $  124.  Can  it  re  reasonably 
contended  that  the  legislature  intended,  by  that  section,  to  require  the  defendant  to  allege 
the  plaintiff's  bad  character,  in  order  to  affect  the  question  of  damages?  And  it  seems  10 
me  that  the  following  dictum  in  Harper  v.  Harper,  10  Bush,  458 — viz.,  that  "this  provis- 
ion abrogates  the  rule  that  an  unsustained  plea  of  justification  is  evidence  of  malice  and 
will  [may]  enhance  the  damages" — is  erroneous.  Indeed,  I  do  not  perceive  how  the  legis- 
lature could,  if  it  would,  control  a  jury  upon  such  a  question.  It  is  clear,  at  any  rate,  that 
the  legislature  did  not  attempt  to  do  so  as  to  other  justifications  than  pleas  of  truth. 

(2)  Pleas  that  the  words  were  used  justifiably. 

"No  words,  written  or  spoken,  will  be  actionable,  unless  they  had  been  published  wiih 
malice,  express  or  implied.  And  though  the  law  will,  prima  facie,  generally  imply  malice 
from  the  falsehood  of  a  slanderous  imputation;  yet  the  manner  and  occasion  of  the  publi- 
cation may  rebut  such  an  implication  and  impose  on  the  plaintiff  the  burthen  of  proving 
express  malice."     I  B.  At.,  168. 

Thus,  malice  is  not  presumed  from  a  confidential  communication  by  one  who  is  inter- 
ested, or  to  one  who  is  interested  ;  as,  a  statement  concerning  the  character  or  conduct  of 
a  servant,  made  to  his  employer  or  to  one  who  contemplates  employing  him  ;  or  a  state- 
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ment  by  a  person,  or  to  a  person,  who  has  been  robbed,  with  a  view  to  the  detection  of 
the  criminal  (Farts  v.  Starke,  9  Dana,  128;  Grimes  v.  Coyle,  6  B.  M.,  301 ;  Hart  v.  Red, 
I  Id.,  166;  I  Ch.  PI.,  489) ;  or  from  expression  of  suspicion,  with  proper  precautions,  to 
the  family  of  a  person  whose  house  has  been  set  on  fire,  as  to  who  is  the  incendiary  (79 
A3'.,  207) ;  or  from  a  statement  made  by  a  member  of  a  church  or  of  a  masonic  lodge,  in  t 
church-controversy  or  masonic-controversy — aliter  as  to  statements  by  one  who  is  not  t 
member  (Lucas  v.  Case,  9  Bush,  297;  Nix  v.  Caldwell,  81  Ay.,  293)  ;  or  from  a  statement 
to  a  justice,  upon  an  application  for  a  warrant  for  felony  (4  Bibb,  38) ;  or  from  a  libelous 
statement  in  a  bill  in  chancery.     1 1  B.  M.,  51. 

In  such  cases,  the  occasion,  &c.,  raise  only  a  prima  facie  presumption  of  the  defend- 
ant's innocence.     But,  as  was  said  in  Faris  v.  Starke,  9  Dana,  131,  "in  some  cases,  where 
1  *  \-  the  publication  occurs  in  the  performance  of  a  legal  duty,  the  occasion  is  an  absolute 

bar  to  an  action ; "  as,  in  the  case  of  an  attorney  or  a  witness  in  a  law-suit,  with  regard 
to  statements  which  are  pertinent  to  the  matter  in  question,  Morgan  v.  Booth,  13  Bush,  480; 
Stewart  v.  Hall,  83  Ky.,  375.  And  in  Morgan  v.  Booth,  that  rule  was  applied  in  favor  of  a 
defendant  who  spoke  the  slanderous  words  whilst  conducting  his  own  defence  before  t 
justice  of  the  peace. 

And  in  Hardin  v.  Cwnstock,  2  Mar.,  480,  the  court  said — "  we  are  aware  of  no  case 
where  slanderous  matter  charged  [by  the  plaintiff]  in  a  regular  course  of  justice  has  ever 
been  held  to  be  libelous ; "  and  that  the  remedy  of  a  defendant,  libelously  sued,  was  an 

J  action  for  malicious  prosecution. 

]  (3)  Pleas  relying  on  rumor  or  on  the  statement  of  another  person. 

■  It  has  been  shown  that  evidence  of  such  facts  is  admissible  to  reduce  damages. 

J  And  A's  statement  that  he  had  heard  B  charge  C  with  having  committed  a  felony  is  not 

'  slander,  if,  in  fact,  A  heard  B  make  the  charge.     3  Dana,  139;  Robinson  &wife  v.  Harvey 

I  &  wife,  5  Mon.y  519.     But  matters  of  defence  averred  in  an  answer,  though  inconsistent 

with  facts  alleged  in  the  petition  which  the  defendant  has  admitted  by  failing  to  deny 
them,  are  unavailing  (2  Met.,  381-82) :  consequently,  if  the  plaintiff  allege  that  the  defend- 
ant charged  him  with  committing  a  felony,  the  defendant  should  deny  that  allegation, 
besides  averring  that  he  only  stated  that  he  had  heard  B  make  such  charge,  and  that  he 
did  hear  B  make  it.     5  Mon.t  519.     And  the  absence  of  such  denial  seems  to  have  been 

f  the  reason  for  holding  it  insufficient  to  plead  that  •'  it  was  generally  reported  and  therefore 

the  defendant  had  said  it  was  generally  reported  "  that  Mrs.  Anderson  was  guilty  of 
adultery.     Smally  v.  Anderson  &■*  wife,  4  Mim.,  367. 

(4)  Pleas  that  the  words  used  did  not  import  a  charge  of  felony. 

Such  plea  must  state  facts  showing — 1,  that  no  felony  had  been  committed,  and  that  it 
so  appeared  from  the  defendant's  statements ;  or,  2,  that  there  could  be  no  felony  in  the 
case  stated ;  or,  3,  that  the  defendant  did  not  intend  to  charge  a  felony.  Gill  v.  Bright, 
6  Mon.,  130;  Trabue  v.  Mays,  3  Dana,  138;  Hawn  v.  Smith,  4  B.  M.,  385;  Parker  v. 
McQueen,  8  Id.,  17. 

3.  Inconsistent  defences  were  allowable  under  the  Code  of  1854;  as,  a  traverse  and 
plea  of  justification  (10  Bush,  458):  aliter  under  the  present  Code.  ?H3,  subs.  4;  82 
A>.,  253. 

>  §  125  [152].  Describing  land  in  action  to  recover  or  subject  it. — I.   A 

petition  for  the  recovery  of  land,  or  for  its  subjection  to  a  demand  of 
the  plaintiff,  must  describe  it  so  that  it  may  be  identified. 

2.  In  an  action  for  the  recovery  of  land,  the  answer  of  the  defendant 
must  state  whether  or  not  he  claims  it,  or  any  part  of  it ;  and,  if  he 
claim  part  of  it,  his  answer  must  so  describe*  such  part  that  it  may  be 
identified.     The  making  of  such  statement,  or  of  such  statement  and 
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description,  shall  not,  of  itself,  throw  on  the  defendant  the  burthen  of 
proving  his  right  to  the  land  claimed  by  him  ;  but,  if  the  plaintiff  recover 
any  part  thereof,  the  defendant  shall  pay  the  costs  of  the  action. 

1.  The  case  of  Farrow  v.  Farrow,  2/  J.  M.,  388,  aptly  illustrates  the  loose  practice 
which  prevailed,  and  which  the  Code  attempts  to  reform,  concerning  the  description  of 
land  claimed  by  the  plaintiff,  and  of  that  claimed  by  the  defendant,  in  actions  of  eject- 
ment. 

2.  The  common  law  rule,  that  a  judgment  against  the  plaintiff,  in  an  action  of  eject- 
ment, can  not  be  pleaded  in  bar  of  another  action  for  the  same  land,  has  been  abolished, 
by  statutes,  in  Kentucky.     I  Bush,  482. 

3.  As  to  describing  land  in  an  order  of  sale,  see  note  (o)  to  \  390. 

§  126  [153].  Wfiat  allegations  to  be  taken  as  true  unless  traversed. — 
Every  material  allegation  of  a  pleading  must,  for  the  purposes  of  the 
action,  be  taken  as  true,  unless  specifically  traversed  (a),  excepting 
these,  which  must  be  proved  though  not  traversed  : 

1.  Allegations  of  a  petition,  or  cross-petition,  against  a  defendant 
who  is  under  any  disability  except  coverture. 

2.  Allegations  of  an  answer,  or  reply,  so  far  as  it  states  a  set-off  or 
counter-claim  against  a  new  party  who  is  under  any  disability  except 
coverture. 

3.  Allegations  against  a  defendant  constructively  summoned,  who 
has  not  appeared  in  the  action  (b). 

4.  Allegations  concerning  value  or  amount  of  damage,  not  accom- 
panied by  an  allegation  of  an  express  promise,  or  by  a  statement  of 
facts  showing  an  implied  promise,  to  pay  such  value  or  damage :  such 
allegations,  so  accompanied,  need  not  be  proved  unless  traversed  (c). 

(a)  1.  A  fact  not  alleged  in  the  petition  can  not  be  taken  as  true  because  defendant  fails 
to  answer  an  interrogatory  with  reference  thereto.     18  B.  Af.,  71. 

2.  If  a  matter  which  shows  that  the  plaintiff  has  no  right  to  recover  be  pleaded  by  one 
only  of  several  defendants,  it  will  equally  avail  the  others ;  such  as  a  plea  of  limitation 
{Hinton  v.  Fox,  3  Litt.,  380),  or  a  plea  of  payment  {Rouse  v.  Howard,  I  Duv.,  31)  ;  and  an 
adult  defendant  is  entitled  to  the  benefit  of  such  plea  by  the  guardian  ad  litem  of  an  infant 
defendant  (79  Ay.,  291) :  but,  in  action  for  malicious  prosecution,  a  plea  of  probable  cause 
by  one  defendant  does  not  avail  another.     7  Mon.,  401. 

3.  A  set-off  against  the  plaintiff  and  another  can  not  be  taken  for  confessed  against  the 
plaintiff  until  the  other  is  brought  before  the  court  (2  Bush,  603) ;  and,  in  an  action  in 
equity,  it  was  said  that  a  judgment  pro  confesso  should  not  be  rendered  against  one  defend- 
ant before  process  is  served  upon  others  concerned  with  him  in  interest.  Alexander  & 
Lancashire  v.  Quigle/s  ex*rs,  2  Duv.,  402. 

4.  A  judgment,  merely,  that  allegations  of  a  petition  be  taken  for  confessed,  was  held 
to  be  interlocutory.  Alexander  <5r*  Lancashire  v.  Quigley's  exJrs,  2  Duv.,  402.  But  see  Ken- 
drick  v.  Fields,  2  Bush,  153,  which  was  an  action  for  damages  for  the  conversion  of  per- 
sonal  property.  Judgment  was  rendered  pro  confesso  except  as  to  the  allegation  of  value, 
and  the  case  was  continued  for  an  inquiry  as  to  the  value :  held,  that  the  judgment  was 
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J  as  to  the  defendant's  guilt,  and  as  to  the  articles  alleged  to  have  been  taken,  lea 
hing  for  litigation  except  the  value  of  the  property. 

(b)  I.  Under  an  act  of  1837  (3  St.  L.,  14),  which  declared  that  no  bill  should  be  U 
confessed  against  a  defendant  constructively  summoned,  and  that  the  clerk  shoul 
uired  by  the  court  to  enter  a  general  traverse  of  the  bill,  it  was  held  that  such  trav< 
in  action  on  a  written  contract,  was  not  equivalent  to  a  verified  plea  of  mm  est  fact 

1.  consequently,  that  the  plaintiff  was  not  bound  to  prove  the  execution  of  thecont 
B.  M.,  131)  :  and  such  is  the  law  now.      1  Met.,  649;  3  Id.,  516. 

And  in  Gill  v.  Johnson's  adm'rs,  1  Met.,  649,  it  was  held  that  possession  of  a  note  b 
\ma  facie  evidence  of  ownership,  the  plaintiff  is  not  bound  to  prove  his  title,  though  ti 
no  assignment  indorsed  on  it.  But,  as  to  this,  see  Gano  v.  McCarthy's  admyr,  79  Ky.,  . 
And  if  the  debt  be  so  ancient  that  a  presumption  of  payment  arises,  it  must  be  rebu 
proof.      Calk  v.  Chiles,  9  Dana,  265. 

In  an  action  against  a  non-resident  to  enforce  a  lien  on  land  for  the  purchase-moi 
plaintiff  alleged  that  the  first  installment  had  been  paid,  and  filed  a  deed  (wl 
1  never  been  delivered)  reciting  such  payment.  In  an  amended  petition  it 
jged  that  the  acknowledgment  of  payment  in  the  original  petition  was  a  mistake, 
,t  no  part  of  the  first  installment  had  been  paid :  held,  that  the  allegations  of 
ended  petition  did  not  overcome  the  recital  in  the  deed  and  the  admission  made  in 
ginal  petition.    Jackson  v.  Speed,  2  Duv.,  426. 

2.  See  \  58,  subs.  6,  and  note  thereto,  as  to  proof  of  non-residence  or  absence  < 
endant  constructively  summoned. 

3.  See  §409  as  lo  the  effect  of  plaintiff's  affidavit  as  evidence. 

(c)  I.  The  Code  of  1854  (§  153)  declared  that  "allegations  of  value,  or  of  amount 
nage,  shall  not  be  considered  as  true,  by  the  failure  to  controvert  them ; "  and  it 
d  that  an  allegation  of  value  or  damage  could  not  be  taken  for  confessed  in  an  ac 

damages  on  an  attachment  bond  (14  B.  M.f  517);  in  an  action  for  the  value  of 
Dngfully  converted  by  the  defendant  to  Jiis  own  use  (14  B.  M.,  393);  in  an  action 
spass  on  the  plaintiff's  land  (18  B.  A/.,  226) ;  in  an  action  for  the  value  of  goods  wl 
ommon  carrier  failed  to  deliver  according  to  contract  (1  Met.,  558) ;  or  the  value  of  c 
:es  which  the  defendant  failed  to  assign  according  to  his  covenant  (3  Met.,  196) ;  or 
ue  of  clothing  which  the  defendant  failed  to  furnish  according  to  his  covenan 
/.,  282)  ;  or  the  value  of  whisky  which  the  defendant  failed  to  deliver  according  tc 
renant  (5  Bush,  426) ;  or  the  value  of  plaintiff's  services  as  an  attorney  (5  Bush,  1 
for  the  conventional  price  of  stipulated  services,  part  of  which  the  defendant  refuse 
the  plaintiff  perform.     6  Bush,  507. 

But  allegations  of  value  were  taken  for  confessed  in  an  action  for  the  value  of  ma 
vices  and  medicine  (15  B.  J/.,  628),  and  in  actions  for  the  value  of  goods  sold  and  d 
d  to  the  defendant.      18  B.  M.,  57;  2  Bush,  197. 

2.  It  has  been  held  that,  under  the  present  Code,  allegations  of  value  may  be  t; 
confessed  in  an  action  for  the  use  and  occupation  of  land  held  by  the  defendant  u 

oid  lease  (80  Ky.,  61) ;  and  in  an  action  for  the  value  of  labor  and  material  furnishc 

\  defendant.     82  Ky.,  200. 

And,  as  a  plaintiff,  whose  property  has  been  wrongfully  converted  by  the  defendai 

own  use,  may  waive  the  tort  and  sue  upon  an  implied  contract  to  pay  the  value  ol 

>perty  (3  Bush,  51,  523),  it  seems  clear  that,  in  such  an  action,  the  allegation  of  1 

y  be  taken  for  confessed. 

But  "  the  law  does  not  imply  a  promise  to  pay  damages  which  the  defendant  has  < 

rited  to  pay."     4  Met.,  284. 

3.  See  #379  and  notes  thereto,  as  to  assessment  of  damages  or  value  when  such  as 
nt  is  necessary ;  and  %  312  and  331  as  to  the  defendant's  right  to  a  trial  by  jury. 
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§  I27  [154J-  Material  allegation  defined. — A  material  allegation  is 
one  which  is  necessary  for  the  statement  or  support  of  a  cause  of  action 
or  defence. 

§  128  [155].  Filing  of  writings  relied  on  as  evidence. — I.  In  addition 
to  the  writings  which  a  party  is  required  by  §  120  to  file  as  the  foun- 
dation of  his  action  or  defence,  he  may  file,  as  an  exhibit,  with  his 
pleading,  or,  with  leave  of  court  at  any  time  pending  the  action,  any 
writing  upon  which  he  may  intend  to  rely  as  evidence  (a). 

2.  In  an  equitable  action,  such  exhibits  shall  constitute  part  of  the 
record,  unless  it  show  that  they  were  not  used  on  the  trial. 

3.  In  an  ordinary  action,  such  exhibits  shall  not  constitute  part  of 
the  record,  unless  it  show  that  they  were  used  on  the  trial. 

[a)  I.  This  section  is  a  substitute  for  §155  of  the  Code  of  1854,  which  declared  that 
"  if  either  party  shall  rely  upon  any  deed  or  other  writing,  he  shall  file  with  his  pleading 
the  original  deed  or  writing,  if  in  his  power.  If  he  can  not  produce  such  deed  or  writing, 
he  shall  so  state  in  his  pleading,  together  with  the  reason  therefor;  and  if  such  reasons 
are  sufficient,  he  may  file  the  best  evidence  of  such  deed  or  writing  in  his  power.  Original 
deeds  and  other  writings,  filed  by  either  party  as  above  provided,  shall  remain  on  file  for 
the  inspection  of  the  other  party,  until  allowed  by  the  court  to  be  withdrawn ;  and,  in 
such  cases,  copies,  attested  by  the  clerk,  shall  be  substituted  by  the  party  withdrawing  the 
originals." 

It  was  held,  however,  that  said  \  155  did  not  apply  to  writings  on  which  actions  are 
founded,  such  as  a  note  for  money,  or  a  covenant  to  perform  an  act;  that  it  only  applied 
to  exhibits,  such  as  a  deed  relied  on  by  the  plaintiff  to  prove  his  title  to  land,  in  an  action 
against  an  adverse  possessor ;  or  an  execution,  and  return  thereon,  relied  on  by  the  de- 
fendant to  justify  the  seizure  of  the  plaintiff's  property;  that  such  exhibits  might  be  used 
as  evidence,  though  not  relied  upon  in  pleading,  and  need  not  be  so  used,  though  so  relied 
upon ;  that  they  did  not  constitute  part  of  the  record,  though  filed  and  referred  to  in 
pleadings ;  that  they  could  be  made  part  of  the  record  only  by  a  bill  of  exceptions ;  and  that 
no  benefit  could  result  from  relying  on  them  in  pleadings  except  that  given  by  \  527  [588]. 
3  Met.,  95  J   18  B.  M.,  633,  824. 

2.  Section  552  of  this  Code  requires,  as  a  general  rule,  that  the  proof  in  equitable 
actions  shall  be  made  by  depositions  or  exhibits:  with  a  proviso  "that  the  genuineness  of 
exhibits  may  be  proved  orally  in  court,  as  heretofore  allowed  by  law." 

Of  course,  exhibits  may  be  proved,  by  depositions,  in  an  equitable  action ;  or,  viva 
voce,  upon  the  trial  of  an  ordinary  action.  The  only  question  is  as  to  proving  exhibits, 
viva  voce,  in  equitable  actions. 

In  Christ  v.  Brashears,  3  Mar.,  170,  it  was  held  that  papers  which  were  not  referred 
to  in  the  pleadings,  though  they  were  filed  with  a  deposition  in  the  case,  could  not  be 
proved  ore  Unus,  upon  the  trial  of  a  suit  in  chancery. 

"The  practice  in  England,  when  a  party  desires  to  prove  exhibits  viva  voce  in  court,  on 
the  hearing,  is  to  procure  an  order  for  leave  to  do  so.  But  to  entitle  the  party  to  make 
the  proof,  a  copy  of  the  order  must  be  served  on  the  clerk  of  the  opposite  party,  at  least 
two  days  before  the  hearing.  I  Smith? s  Practice,  413.  The  practice  here  has  been  to  prove 
exhibits  either  at  or  before  the  hearing ;  and  there  can  be  no  great  objection  to  indulging 
the  proof,  as  well  before  as  at  the  hearing,  as  witnesses  may,  with  most  facility,  be  pro- 
cured to  attend.  But  we  think  notice  of  the  day  when  the  proof  will  be  made  should  be 
given  to  the  opposite  party  or  his  counsel."     Cosby 's  heirs  v.  Wickliffe,  7  B.  M.t  121. 
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3.  It  was  held,  that  the  execution  of  a  deed,  which  was  made  an  exhibit  by  the  com- 
plainants, must  be  considered  as  admitted  by  them  when  offered  in  evidence  by  the  defend- 
ant, although  not  properly  authenticated.     Borah  v.  Archers,  7  Dana,  176. 

4.  It  was  held,  that,  if  a  bill  in  equity  refer  to  a  pending  action,  as  an  exhibit,  the 
court  must  consider  subsequent,  as  well  as  previous,  proceedings  therein.  Daniel  and  Breck  t. 
Smythe,  5  B.  M.,  347. 

5.  Objection  to  an  exhibit,  for  want  of  formality  in  authentication,  can  not  be  made 
for  the  first  time  in  the  Court  of  Appeals;  but,  if  there  has  been  no  attempt  at  au- 
thentication, or  if  the  attempted  authentication  be  by  a  person  not  authorized  to  make  it, 
the  exhibit  is  not  evidence  against  infant-defendants,  though  not  objected  to,  but  is  evi- 
dence against  adults  unless  objected  to  in  the  court  below.    Barret  v.  Godshaw,  12  Bush,  60a 


CHAPTER  VIII. 

MISTAKES  IN   PLEADINGS   AND    AMENDMENTS. 

}  129.  Variance  between  pleadings  and  proof,  what,  is  material. 

%  130.  amendment,  if  material. 

§  131.  when  deemed  failure  of  proof. 

\  132.  Amending  petition  before  answer. 

$  133.  Pleading,  upon  overruling  of  demurrer. 

\  134.  General  provisions  as  to  amendments. 

\  135.  Supplemental  pleadings. 

\  136.  Continuance  on  amendment. 

\  137.  Verification  of  petition  before  trial. 

\  138.  of  pleadings  unnecessary  after  trial  begins. 

\  139.  amendments  may  be  allowed  without. 

§  129  [156].  Variance  between  pleadings  and  proof  . — No  variance 
between  pleadings  and  proof  is  material,  which  does  not  mislead  a  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence  upon  the  merits. 
A  party  who  claims  to  have  been  so  misled  must  show  that  fact  to  the 
satisfaction  of  the  court;  and,  thereupon,  the  court  may  order  the  plead 
ing  to  be  amended,  upon  such  terms  as  may  be  just. 

1.  Chitty{vo\.  I,  p.  303),  after  referring  to  several  cases,  says:  "From  the  precedinj 
observations  it  may  be  collected  that,  if  the  consideration  or  the  contract  proved  in  evident 
vary  from  that  stated  in  the  pleadings,  the  plaintiff  will  be  non-suited.  A  trivial  variation 
in  setting  out  a  contract,  a  record,  or  any  written  instrument,  is  fatal,  because  it  does  no 
appear  that  the  contract  given  in  evidence  is  that  on  which  the  plaintiff  declares ;  it  is  mat 
ter  of  description." 

2.  It  was  held  that  an  action  for  money  had  and  received  by  the  defendant  for  th< 
plaintiff's  use,  was  not  supported  by  proof  that  defendant  received  "Ohio  bank  notes' 
($/./.  M.,  6)  ;  and  that  an  action  for  money  or  dollars  was  not  supported  by  proof  tha 
notes  of  the  bank  of  the  Commonwealth  were  due  ($J.  J.  M.,  431) ;  but  a  bill  for  "cur 
rent  exchange," — which,  under  the  R.  S.,  ch.  22,  §  11,  is  to  be  "  treated  in  all  respects  a 
if  drawn  for  money,  except  as  to  the  value  of  the  currency  in  which  it  is  payable  " — wa 
declared  on  as  a  bill  for  money,  and  on  demurrer  the  variance  was  held  to  be  immaterial 
Morrison  <Sr»  Co.  v.  Tate,  I  Met.,  569. 

3.  In  Adams  v.  Brown,  4  Litt.,  7,  the  court  said:  "The  injunction  is  described  in  th< 
condition  of  the  bond,  as  stated  in  the  declaration,  as  an  injunction  which  Heard  obtain* 
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against  the  plaintiff  for  f  ioo,  with  interest,  &c. ;  whereas  the  condition  of  the  bond,  as 
spread  upon  the  record,  describes  the  injunction  as  restraining  'all  further  proceedings  upon 
t  judgment  obtained  by  the  plaintiff  against  Heard  .  .  .  except  so  much  as  $50,  with 
interest  and  costs  upon  the  judgment.' 

"  These  descriptions  of  the  injunction  are,  in  terms,  manifestly  different.  The  injunction 
for  $100,  and  the  injunction  restraining  proceedings  upon  a  judgment,  except  $50,  with 
interest  and  costs,  may  indeed  be  the  same  in  effect ;  but  there  is  no  averment  that  they  are 
so ;  and  where  the  descriptions  are  so  varied,  without  such  an  averment,  they  can  not 
judicially  appear  to  be  the  same." 

4.  Allegation  that  defendant  covenanted  to  pay  to  plaintiff  all  costs  and  damages  which 
he  might  sustain,  &c,  is  not  supported  by  a  bond  to  pay  the  plaintiff  all  costs  and 'damages 
which  migh  accrue,  &c.     4  Lift.,  8. 

5.  Where  the  declaration,  in  stating  the  bond  payable  three  months  after  date,  said 
nothing  about  interest,  and  oyer  was  given  of  a  bond  bearing  interest  from  date,  the  vari- 
ance was  held  to  be  fatal.     3  Mon.,  205. 

6.  Where  the  declaration  alleged  that  defendant  agreed  to  pay  plaintiff  ^90,  one-half  in 
cash,  and  the  other  in  whisky  and  horse-flesh,  to  be  between  the  value  of  twenty-one  pounds 
and  twenty-five  pounds,  and  the  agreement  was  to  pay  one-half  in  cash,  and  the  other  in 
whisky  and  horse-flesh  to  be  between  the  value  of  twenty  and  twenty-five  pounds,  the  va- 
riance was  held  to  be  fatal.     Litt.  S,  C,  2. 

7.  Difference  between  date  for  delivering  property,  as  stated  in  the  declaration  and  as 
shown  by  the  proof,  was  held  to  be  material.     7  B.  Af.t  271. 

8.  In  an  action  for  a  breach  of  warranty  on  the  sale  of  a  horse,  plaintiff  alleged  that 
the  price  of  the  horse  was  $66,  to  be  paid  by  the  plaintiff,  and  the  proof  was  that  the 
plaintiff  paid  $50  and  gave  his  note  for  $16,  and  the  variance  was  held  to  be  fatal.  8 
B.  M.,  377. 

9.  There  is  a  fatal  variance  between  a  promise  "  to  pay  plaintiff  such  sums  of  money  as 
might  be  necessary  for  food,  raiment,  &c,"  and  a  promise  "  to  support  and  take  care  of 
the  plaintiff."     8  B.  M.,  424. 

10.  Covenant  of  an  executor,  as  such,  can  not  support  an  action  against  him  individually 
(I  Dana,  208) ;  and  in  an  action  on  a  note  against  A,  as  administrator  of  B,  it  was  held 
that  there  could  be  no  judgment  against  him  as  administrator,  because  he  executed  the 
note  individually ;  and  that  there  could  be  no  judgment  against  him  individually,  because 
the  petition  stated  that  he  executed  the  note  in  his  "fiducial  capacity,"  and  asked  for 
judgment  against  him  in  that  capacity.     1  Met.,  426. 

11.  In  an  action  on  a  note  payable  to  A,  and  indorsed  to  the  plaintiff,  the  petition 
alleged  that  the  note  was  payable  to  the  plaintiff,  and  referred  to  it,  but  made  no  reference 
to  the  assignment.  The  note  was  filed  with  the  petition.  A  judgment  by  default  was 
reversed  on  account  of  the  variance  between  the  petition  and  note.  Dodd  v.  King,  1 
Met.,  430. 

ON  THE  OTHER   HAND. 

12.  In  an  action  upon  a  writing  which  purported  to  be  an  unconditional  guaranty,  but 
which  did  not  express  the  consideration  on  which  it  was  executed,  the  petition  alleged 
that  the  contract  was  conditional,  depending  for  its  validity  upon  the  performance  of 
certain  acts  by  the  promisee :  held,  that  there  was  no  variance  between  the  contract  con- 
tained in  the  writing  and  that  stated  in  the  petition.  Steadman  v.  Guthrie,  et  a/.,  4  Met., 
153,  IS* 

13.  In  an  action  for  the  services  of  slaves  for  the  year  1863,  the  proof  was  that  they 
were  hired  for  the  year  1864 ;  and  the  variance  was  held  to  be  immaterial.  Gentry  v.  Doolin> 
I  Bush,  1. 

14.  In  an  action  on  a  note  alleged  to  have  been  executed  and  delwered  to  the  plaintiffs, 
there  being  no  denial  by  answer  of  that  allegation,  a  variance  between  the  petition  and 
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the  note,  as  to  the  name  of  one  of  the  plaintiffs,  was  held  to  be  immaterial.     Anderson  v. 
Rogers  &  Clark,  I  Bush,  200. 

15.  The  allegation,  in  a  petition,  of  willful  negligence,  necessarily  includes  all  inferior 
grades  of  negligence.     L.  C.  &  L.  R.  R.  Co.  v.  Case's  adrn'r,  9  Bush,  733. 

16.  See  Woodcock  v.  Farrell,  1  Met,  437,  for  a  discussion  as  to  \  129. 

§  !3°  [*57]-  Amendment,  if  variance  immaterial. — If  such  variance 
be  not  material  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  and  may  order  an  immediate  amendment. 

Upon  the  subject  of  amendments,  see  \  134  and  note  (c)  thereto. 

§  131  [158].  Failure  of  proof  . — If,  however,  the  allegation  of  the 
claim  or  defence,  to  which  the  proof  is  directed,  be  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  general  scope  and  mean- 
ing, it  is  not  to  be  deemed  a  case  of  variance  within  the  last  two  sections, 
but  a  failure  of  proof. 

^Amended  by  act  of  March  24,  1888,  by  adding  the  following  words  : 
"In  an  action  on  a  contract  alleged  to  have  been  made  by  several 
defendants,  in  the  event  the  evidence  shall  show  the  contract  to  have 
been  made  with  less  than  all  those  defendants  by  whom  it  is  alleged  to 
have  been  made,  this  shall  not  be  deemed  either  a  variance  or  failure  of 
proof,  but  judgment  maybe  rendered  against  the  party  or  parties  shown 
to  be  bound,  and  in  favor  of  those  shown  not  to  be  bound."] 

In  an  action  against  two  defendants,  upon  a  contract  alleged  to  have  been  made  by 
them,  a  judgment  against  one,  upon  proof  that  the  contract  was  made  by  him  only,  was 
held  to  be  erroneous.     Gossom  v.  Badgett,  6  Bush,  97. 

But,  in  an  action  against  A,  upon  a  contract  alleged  to  have  been  made  by  him,  a 
\  ■  judgment  against  him  was  sustained,  though  the  evidence  showed  that  the  contract  was 

made  by  him  and  others.      Waits  v.  McClure,  10  Bush,  763. 

The  amendment  of  March  24,  1888,  seems  to  have  been  enacted  in  view  of  the  decision 
in  Gossom  v.  Badgett. 

§  132  [159].  Atnending  petition  before  answer. — The  plaintiff  may,  at 
any  time  before  answer,  amend  his  petition  without  leave ;  but,  unless  the 
amendment  be  filed  five  days  before  the  term  at  which  the  defendant  is 
summoned  to  answer,  he  shall  give  to  the  defendant  notice,  of  one  day, 
•of  his  intention  to  amend. 

1.  The  plaintiff  has  a  legal  right,  at  any  time  before  answer,  to  file  an  amended  petition 
[stating  facts  germain  to  the  cause  of  action.  Brown  v.  Vanclcai'e,  86  Ky.,  385-86]  ;  and 
the  court  has  no  judicial  discretion  to  reject  it.     4  Bush,  18. 

2.  If  a  petition  be  amended  by  leave  of  court  and  in  the  presence  of  the  defendant, 
notice  is  unnecessary.     79  Ky.,  271. 

3.  Summons  must  be  served  on  an  amended  petition  which  states  a  new  cause  of  action 
<io  Bush,  96) ;  although  it  be  filed  before  the  filing  of  an  answer  (8  Bush,  354) :  a/itert  if 
the  amended  petition  do  not  state  a  new  cause  of  action.  Thus,  in  an  action  against  has- 
band  and  wife  for  her  debt,  created  before  marriage,  it  was  held  that  no  summons  was 
necessary  upon  an  amended  petition  stating  that  they  had  been  divorced,  and  asking  for 
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it   her.     10   Bush,  544.     And,   in  an   action  by  A's  administrator  for 

ion  alleged  that  A's  death  was  caused  by  the  defendant's  negligence ; 

ion   alleged    that   the   death  was  caused  by  the  defendant's   "willful 

,  that  no  summons  was  necessary.     9  Bush,  728. 

m  against  the  defendant,  as  indorser  of  a  bill  of  exchange,  an  amended 

fiat  he  had  wrongfully  converted  the  bill  to  his  own  use,  was  held  to  be  a 

v  cause  of  action  (8  Bush,  193) ;  and  in  that  case  it  was  said  that,  if  A 

te  alleged  to  have  been  given  for  goods  sold,  and,  the  defendant  appear- 

e  on  the  note,  A  should  file  an  amended  petition  upon  an  account  for 

is  would  be  a  new  cause  of  action. 

as  to  amended  petitions,  notes  to  §  101,  and  notes  (6)  and  (c)  to  §  134. 

.  Pleading  upon  overruling  of  demurrer. — Upon  a  demur- 
uled,  the  party  demurring  may  file  an  answer,  reply,  or 
ding. 

.  General  provisions  as  to  amendments. — The  court  may, 
1  furtherance  of  justice,  and  on  such  terms  as  may  be 
or  permit  a  pleading  or  proceeding  to  be  amended,  by 
ing  out  the  name  of  party ;  or,  by  correcting  a  mistake 
f  a  party  (a),  or  a  mistake  in  any  other  respect;  or,  by 

•  allegations  material  to  the  case  (6) ;  or,  if  the  amend- 
lange  substantially  the  claim  or  defence,  by  conforming 
>r  proceeding  to  the  facts  proved  (r).  And,  if  a  pro- 
by  a  party  fail  to  conform  in  any  respect  to  the  provisions 
he  court  may  permit  an  amendment  of  such  proceeding, 

*  it  conformable  thereto.  And,  if  the  allegations  of  a 
>  indefinite  or  uncertain  that  the  precise  nature  of  the 
:e  is  not  apparent,  the  court  may  require  the  pleading  to 
ite  and  certain  by  amendment  (d).  The  court  must,  in 
an  action,  disregard  any  error  or  defect  in  the  proceed- 
es  not  affect  the  substantial  rights  of  the  adverse  party ; 
:nt  shall  be  reversed  or  affected  by  reason  of  such  error 


to  J  no,  as  to  names  of  parties. 

and  notes,  as  to  departure  in  pleading;  §  113,  subs.  4,  and    notes,  as 

adings ;  and  £  386,  and  notes,  as  to  giving  judgment  in  favor  of  a  party 

*s  entitle  thereto,  though  there  may  have  been  a  verdict  against  him. 

ng  pleadings  to  which  demurrer  is  sustained,  see  \  94. 

of  pleading  generally. 

no  doubt  that  the  circuit  court  may,  even  after  .the  trial  of  an  equitable 

ced,  permit  the  pleadings  to  be  amended,  where  it  is  apparent  the  jus- 

luires  it  to  be  done."     15  B.  M.t  377. 

iature  has  wisely  given  to  the  trial  court  a  broad  discretion  as  to  permit- 
in  order  that  it  may  arrive  at  the  justice  of  a  cause  and  act  upon  the 
limitation   upon   this  discretion    is,   that  the  amendment  must  be  in 

ice  and  must  not  change  substantially  the  claim  or  defence.      Ch'il  Code, 

sible  to  establish  a  general  rule  as  to  what  shall  constitute  a  sound  or 
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legal  discretion  in  the  matter,  because  the  varying  circumstances  of  each  case  necessi 
enter  into  the  question  whenever  it  arises."     83  Ky.,  416. 

For  illustrations,  see  Downing  v.  Bacon,  7  Bush,  680,  in  which  the  defendant 
allowed  to  file  an  amended  answer  correcting  an  alleged  mistake  in  a  former  answer,  1 
reference  to  a  fact  presumptively  within  his  knowledge ;  Yocum  v.  Foreman,  14  Bush, 
in  which  leave  to  file  an  amended  answer  pleading  limitation  was  refused ;  and  Hawnh 
Bassett,  12  Bush,  361,  in  which,  upon  reversing  a  judgment  in  favor  of  the  plaii 
because  his  petition  failed  to  aver  a  publication  of  the  alleged  slander,  he  was  allowe 
amend  his  petition  in  order  to  make  that  averment;  Mount  v.  Tappey,  7  Bush,  61; 
which,  judgment  having  been  rendered  against  the  defendant  upon  an  insufficient  ans 
he  tendered  an  amended  answer  and  moved  to  set  aside  the  judgment,  and  the  court  s 
"  Waiving  inquiry  as  to  the  sufficiency  of  the  defence  presented  by  the  amendment,  a 
reason  was  disclosed  for  failure  to  allege  the  entire  matter  of  the  defence  in  the  ori§ 
answer,  we  can  not  adjudge  that  the  refusal  of  the  court  to  vacate  the  judgment 
permit  renewed  litigation  on  amended  pleadings  was  not  a  proper  exercise  of  judicial 
cretion;"  and  Evans  v.  Stone,  80  Ky.,  78,  in  which  there  was  a  trial  and  verdict  for 
plaintiff,  though  he  had  failed  to  reply  to  an  affirmative  defence ;  wherefore  the  defen 
moved  for  judgment  notwithstanding  the  verdict;  but  the  court  set  aside  the  verdict 
allowed  the  plaintiff  to  reply,  and  upon  a  second  trial  the  jury  again  found  for  the  p 
tiff;  and  from  a  judgment  on  that  verdict  the  defendant  appealed,  and  obtained  a  rev< 
with  directions  to  render  judgment  for  him. 

4.  Amendments  in  attachment-cases :  see  note  (a)  5  to  §  196,  and  J  268,  and  notes. 

(c)  Amending  pleadings  to  conform  to  proof 1 

1.  In  an  action  on  an  alleged  express  contract,  if  the  evidence  show  the  plaintiff 
tied  to  recover  on  an  implied  contract,  he  should  be  allowed  to  amend  his  petition.  Ft 
fort  Bridge  Company  v.  City  of  Frankfort,  18  B.  M.,  41. 

2.  In  an  action  against  a  city  for  work  done  at  its  instance,  the  petition  alleged  the 
formance  of  the  work ;  the  proof  was  that  the  work  was  done  under  a  special  con 
that  the  plaintiff  was  to  look  to  the  lot-owners  for  payment ;  and  the  court  instructed 
jury  to  find  for  the  defendant;  after  which,  but  before  the  verdict  was  rendered,  the  p 
tiff  offered  an  amended  petition,  alleging  facts  sufficient  to  render  the  city  liable  u 
the  special  contract :  held,  that  the  amended  petition  should  have  been  permitted  t 
filed.     Kearney  v.  City  of  Cov.,  I  Met.,  339. 

3.  The  defendant  pleaded  that  the  note  sued  on  contained  $160  of  usury.  The  p 
tiff,  in  reply,  admitted  that  it  contained  $36.92  of  usury.  Upon  the  statement  of  a 
ness  tending  to  show  there  was  no  usury,  the  plaintiff  was  allowed  to  amend  his  reply 
deny  that  the  note  contained  usury:  held,  to  be  error.     Hubble  v.  Murphy,  1  Duv.y 

4.  In  an  action  against  a  sheriff  for  damages  caused  by  the  wrongful  seizure  of  p 
tiff's  property  by  an  alleged  deputy  of  the  defendant,  he  answered,  denying  that  the  all 
deputy  had  ever  been  legally  appointed  and  qualified  as  such ;  but  there  was  evid 
tending  to  prove  that  the  alleged  deputy  had,  in  that  instance,  acted  by  authority  01 
defendant ;  and  it  was  held  that  the  plaintiff  should  be  allowed  to  file  an  amended  pet 
relying  on  that  fact.     Mann  v.  Martin* s  adm'r,  82  Ky.,  242. 

5.  See  National  Mutual  Benevolent  Association  v.  Jones,  84  Ky.,  no,  in  which  an  < 
of  submission  was  set  aside,  and  the  defendant  was  allowed  to  file  an  amended  an 
conforming  to  facts  proved,  time  being  afforded  to  the  plaintiff  to  take  additional  evid< 

(d)  Indefinite  or  uncertain  allegations. 

Objection  to  a  petition,  on  this  ground,  must  be  made,  not  by  demurrer,  but  by  mo 
and  it  is  waived  by  answering  {Posey  v.  Green,  78  Ky.,  162;  Pugh  v.  White,  Id.,  210) ; 
vided  the  answer  be  of  such  a  nature  that,  when  taken  in  connection  with  the  petiti< 
shows  the  relief  sought  and  the  right  of  the  plaintiff  thereto.  Nye,  <5rV.f  v.  CatchinK 
Ky.,  463.     See  note  2,  post,  page  178. 
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not  object,  for  the  first  time,  in  the  Court  of  Appeals  because  the 
that  the  court  below  disposed  of  a  demurrer,  or  of  a  reference  to  arbi- 
ial,  it  must  be  presumed  that  the  demurrer  was  waived  or  overruled, 
;rence  set  aside  or  abandoned  by  the  parties  (2  Met.,  119) ;  or  for  want 
entication  of  an  exhibit  (12  Bush,  600)  ;  or  because  plaintiff  failed  to 
lich  his  action  was  founded  (12  Bush,  577) ;  or  because  the  court  has 
the  person  of  the  defendant,  or  because  the  plaintiff  has  not  legal 
ecause  there  is  another  action  pending  between  the  parties,  or  because 
parties,  plaintiff  or  defendant  (??92  and  118,  and  notes  thereto) ;  pro- 
>f  parties,  that  the  court  can  determine  the  controversy  between  the 
lout  prejudice  to  others  (J  28  and  notes) ;  and  exceptions  to  depositions, 
rhich  do  not  appear  to  have  been  acted  on  by  the  court  below,  are 
irt  of  Appeals  as  waived.  3  Met.,  397;  3  Bush,  318. 
the  court  in  refusing  to  strike  irrelevant  or  redundant  matter  from  a 
lil  for  a  reversal.     4  Met.,  330. 

[uires  arbitrators  to  make  an  oath  "  to  decide  the  controversy  to  them 
I  to  law  and  evidence  and  the  equity  of  the  case,  to  the  best  of  their 
avor  or  affection."  An  oath  that  they  "  would  faithfully  discharge  the 
hem  as  arbitrators  "  was  held  to  be  sufficient.  1  Met.,  625. 
nent-suit,  A  filed  a  petition  claiming  the  attached  property,  and  the 
>  be  made  a  defendant,  which  was  not  done;  but  the  case  proceeded 
ic;  and  A  obtained  a  verdict  and  judgment,  which  the  court  refused 
209. 

g  appeared  to  a  motion,  having  agreed  on  a  day  to  try  it,  and  having 
5,  were  held  to  have  waived  objections  to  all  previous  irregularities. 

omission  of  an  action  in  equity  is  not  an  available  error,  if  judgment 
that  appellant's  petition  showed  himself  entitled  to.     13  Bush,  688. 
insfer  of  a  legal  issue  to  the  equity  docket  is  not  ground  for  reversal 
injured  thereby.     14  Bush,  193. 

igainst  two  partners,  upon  a  demand  for  which  both  were  liable,  the 
nd,  apparently,  by  oversight)   rendered   judgment  against  one  only: 
1,  that  he  was  not  entitled  to  a  reversal,  because  it  did  not  appear  that 
5  were  affected.     14  Bush,  776. 
used  to  reverse  an  erroneous  judgment  for  costs  amounting  to  $6.50. 

d  an  affidavit  before  a  justice  of  the  peace  and  obtained  an  attach- 
om  an  order  dismissing  the  action  and  discharging  the  attachment, 
id  the  defendant  moved  to  dismiss  the  action  on  the  ground  that  no 
ed  in  the  justice's  court:  held,  that  there  was  no  error  in  overruling 
allowing  the  plaintiff  to  set  forth  his  demand  in  a  formal  pleading. 
Ky.,  146.  [The  justice  has  jurisdiction  to  the  extent  of  $100,  but 
quired  the  pleading  to  be  in  writing.] 

for  a  breach  of  the  plaintiff's  close,  and  an  assault  and  battery  upon 
was  no  evidence  of  a  breach  of  the  close,  the  jury  found  the  defendant 
in  the  petition,"  and  assessed  damages,  and  judgment  was  rendered 
held  that,  though  the  verdict  may  have  been  informal,  it  must  be 
y  did  not  assess  any  part  of  the  damages  on  account  of  the  alleged 
j,   and   that   the  judgment   must  be   sustained.     Noel  v.  Hudson,    13* 
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(12)  When  an  amended  petition  is  in  fact  filed,  and,  though  not  noted  of  record,  is 
treated  by  the  parties  as  having  been  filed,  and  is  certified  by  the  clerk  as  part  of  the 
record,  it  will  be  so  regarded  by  the  Court  of  Appeals.     3  Met,,  311. 

(13)  See  note  to  8756. 

2.    Curing  of  defective  pleadings  or  affidavits  by  pleadings  or  affidavits  of  the  adverse  party. 
It  has  been  frequently  held  that  the  failure  of  a  party  to  state  a  fact  may  be  cured, 
either — 

(1)  By  his  adversary's  admission  of  the  existence  of  the  fact,  whether  expressly  (8  Dana, 
184;  4  B.  M.,  198-99),  or  impliedly  {Wall  v.  Hill,  7  Dana,  172;  Howland  Coal  and  Iron 
Works  v.  Brown,  13  Bush,  681 ;  Grigsby  v.  Barr,  14  Bush,  330) ;  or, 

(2)  By  the  adversary's  denial  of  the  existence  of  the  fact.     Thus — 

a.  In  Barlow  v.  Wiley,  3  Mar.,  457,  the  defendant  being  sued  upon  a  covenant,  pleaded 
that  it  was  obtained  by  fraud,  covin,  and  misrepresentation,  and  the  plaintiff  filed  a  reply 
traversing  that  allegation  ;  and  the  court  holding  (contrary  to  recent  rulings,  see  ante,  page 
127)  that  the  answer  was  insufficient  because  it  did  not  state  the  facts  constituting  the 
fraud,  yet  held  that  the  reply  waived  the  objection  and  authorized  the  defendant  to  prove 
any  fact  which  could  have  been  pleaded. 

b.  In  an  action  for  dower,  plaintiff's  failure  to  allege  that  her  husband  had  legal  title 
was  cured  by  defendant's  denial  of  that  fact.     4  B.  M.,  367. 

c.  It  was  said  that  an  affidavit  that  the  plaintiff  believes  that  the  defendant  has  con- 
cealed himself,  &c,  is  perhaps  sufficient  to  authorize  an  attachment;  but  if  not,  yet  if  the 
defendant,  instead  of  moving  to  discharge  the  attachment,  file  a  response,  denying  that 
he  has  concealed  himself,  &c,  the  Court  of  Appeals  will  not  reverse  a  judgment  against 
him  because  the  affidavit  was  defective.     2  Met.,  137. 

d.  In  an  action  for  trespass,  the  petition  alleged  that  the  defendant  broke  into  the  plain- 
tiff's house,  and  demanded  her  watch,  without  alleging  that  he  took  the  watch  :  the  defect 
was  cured  by  the  answer,  which  denied  that  the  defendant  took  the  watch.  Jewell  v.  Mills, 
3  Bush,  66. 

e.  So,  in  an  action  for  an  injury  caused  by  a  defective  bridge,  the  plaintiff's  failure  to 
allege  that  it  was  a  public  bridge,  &c,  was  cured  by  the  defendant's  denial  that  it  was  a 
public  bridge,  &c.     9  Bush,  529. 

/.  A  failure  to  allege  a  mistake  in  measuring  corn  may  be  cured  by  defendant's  denial 
that  there  was  a  mistake.     13  Bush,  512. 

g.  In  an  action  against  a  sheriff  for  failing  to  levy  an  execution,  failure  to  allege  that 
defendant  knew,  or  might  have  known  by  reasonable  diligence,  that  the  defendant  in  the 
execution  had  property  (even  if  material),  was  cured  by  defendant's  denial  of  those  facts. 
8  B.  M.,  no. 

h.  In  an  action  on  an  injunction  bond,  plaintiff's  failure  to  allege  a  final  determination 
that  the  injunction  was  properly  granted,  was  cured  by  defendant's  denial  that  there  had 
been  such  determination.     78  Ky.,  213. 

*.  Plaintiff's  failure  to  allege  a  demand  may  be  cured  by  defendant's  denial  that  there 
was  a  demand.     78  Ky.,  439. 

J.  In  an  action  on  a  contract  required  by  the  statute  of  frauds  to  be  in  writing,  plain- 
tiff's failure  to  allege  that  it  was  in  writing  was  cured  by  defendant's  denial  that  there  was 
such  a  contract.     86  Ky.,  145. 

k.  In  several  cases,  though  in  none  of  those  above  referred  to,  the  plaintiff's  right  to 
avail  himself  of  the  defendant's  answer  seems  to  have  been  founded  on  the  plaintiff's 
apparent  or  presumed  ignorance  as  to  his  rights  or  the  circumstances  of  his  case:  see 
Deafly  v.  Murphy*  3  Mar.,  474;  Neilson,  Nichols  &  Co.  v.  Churchill,  5  Dana,  333,  338; 
Wall  and  Burnsides  x.Hill,  7  Dana,  172;  Gorton's  heirs  v.  Bates,  4  B.  M.,  366;  and  in 
Deatly  v.  Murphy  the  court  apparently  went  further,  and  held  that  "where  the  com- 
plainant is  ignorant  of  his  rights,  and  if  the  answer  or  proof  [the   italics  are  mine]  aids 
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had  the  legal  title;  but,  the  defendant  having  denied  that  fact,  it  was  held  that,  "upon 
the  pleadings  and  proof,  the  complainant  has  a  right  to  be  endowed :  "  see,  also  Louisville 
<5r*  Portland  Canal  Co.  v.  Murphy,  9  Bush,  522,  and  Smith  v.  Theobald,  86  Ay.,  141. 

(3)  The  opinion  is  partly  based  on  the  alleged  ground  that,  if  there  had  been  no 
answer  there  could  have  been  no  judgment  by  default :  why  not  ?  I  concede  that  alle- 
gations of  legal  conclusions  do  not  authorize  a  judgment  by  default.  But  the  grievance 
complained  of  by  Catching  was  the  backing  of  water  upon  his  wheel,  and  it  was  sufficient 
for  him  to  allege  that  Tye  did  so  by  raising  his  dam,  the  fact  that  Tye  had  raised  it  twelve 
inches,  or  to  any  particular  height,  being  matter  of  evidence;  just  as  it  is  sufficient  for  the 
plaintiff,  in  an  action  upon  a  warranty  of  the  soundness  of  a  horse,  to  allege  that  the 
horse  was  unsound,  the  fact  that  the  horse  had  glanders,  or  any  other  particular  disease, 
being  matter  of  evidence.     3  Afon.,  173. 

True,  the  petition  did  not  enable  the  court  to  decide  how  much  the  dam  should  be 
lowered,  or  what  damages  should  be  awarded.     But  that  was  immaterial.     The  petition 
showed  that  the  plaintiff  was  entitled  to  some  damages  (13  B.  M.,  405;  2  Duv.,  419) ;  and 
i't;  to  have  Tye's  dam  lowered  to  some  extent;  and,  if  there  had  been  no  answer,  there  should 

>'  V  YiSLve  been  a  judgment  by  default;  and  an  inquiry  under  §379  of  the  Code  would  have 

enabled  the  court  to  decide  as  to  the  extent  of  relief. 

(4)  But,  even  if  it  were  true  that  Catching  would  not  have  been  entitled  to  a  judgment 
by  default  if  there  had  been  no  answer,  that  fact  would  not  prove  the  correctness  of  the 

{  $\  decision;  because  Tye  answered  denying  plaintiff's  allegations,  and  it  must  be  assumed 

1   ,J'  that  the  evidence  justified  the  decision  of  the  chancellor.     See  6  B,  M.,  381,  and  other 

,    y.  cases  cited  in  note  (2),  ante,  page  178,  and  in  note  b,  post,  page  181. 

In  Drake's  admyr  v.  Semonin  &  Dixon,  82  Ky.,  291,  the  court  said:  "  Where  there  is  any 
defect,  imperfection,  or  omission,  in  any  pleading,  whether  in  substance  or  form,  which 
would  have  been  fatal  on  demurrer;  yet,  if  the  issue  joined  be  such  as  necessarily  required, 
on  the  trial,  proof  of  the  facts  so  defectively  stated  or  omitted,  and  without  which  it  is 
not  to  be  presumed  that  either  the  judge  would  direct  the  jury  to  give,  or  the  jury  would 
have  given  the  verdict,  such  defect,  imperfection,  or  omission  is  cured  by  the  verdict. 
Chitty*  s  Pleadings ;  Bliss  on  Code  Pleading;  Leman's  Pleading  and  Practice.  It  is  often 
difficult  to  apply  this  rule,  and  to  make  the  proper  distinction  between  cases  where  the 
cause  of  action  is  defectively  stated,  and  where  there  is  a  total  omission  to  state  a 
cause  of  action,  or  the  absence  of  an  averment  constituting  the  foundation  of  the  plain- 
tiff's right  of  recovery.  In  Wilson  v.  Hunt's  adm'r,  6  B.  Afonroe,  it  is  said :  4  When  the 
\*     |<  j  verdict  can  be  fairly  considered  as  establishing  between  the  parties  the  very  fact  which 

*:  i  1    ;  should  have  been,  but  is  not,  precisely  averred  in  the  declaration,  and  especially  when   it 

j       j  • :  clearly  appears  that  the  particular  fact  was  understood  by  the  parties  to  be  the  point  in  issue 

to  be  decided  by  the  jury,  it  would  be  unnecessary  for  the  ends  of  justice,  and  would  be  more 
\"l  than  useless  to  remand  the  case,  that  it  should  again  be  presented  for  the  consideration  of 

■'';  the  jury.'     The  better  rule,  and  in  fact  the  one  recognized  by  all  the  elementary  writers, 

3    .if  '  including  Mr.  Chitty,  is,  that  where  there  is  a  total  omission  to  state  a  cause  of  action,  or 

some  fact  essential  to  the  cause  of  action   has  been  wholly  omitted,  the  verdict  will   not 
»V  cure  the  defect." 

It  seems  clear  that  the  court  erred  in  saying  that  where  "  some  fact  essential  to  the 
cause  of  action  has  been  wholly  omitted,  the  verdict  will  not  cure  the  defect,"  and  in  saying 
that  Mr.  Chitty  "recognized"  that  rule.  To  the  contrary,  the  rule  as  to  "intendment 
after  verdict "  was  established,  partly,  for  the  purpose  of  giving  relief  to  a  plaintiff  who 
has  "wholly  omitted"  the  statement  of  "some  fact  essential  to  the  cause  of  action,"  and 
it  is  so  stated  by  Chitty,  even  in  the  passage  cited  by  the  court ;  for  he  there  says  that  any 
omission,  whether  in  substance  or  form,  may  be  cured  by  verdict,  if  the  issue  joined  be  such 
as  to  require  proof  of  the  fact  so  omitted ;  and  elsewhere,  Chitty  says:  "The  omission  of 
the  averment  of  the  performance  of  a  condition  precedent,  or  of  an  excuse  for  non-per- 
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1  on  demurrer,  or  in  case  of  judgment  by  default ;  but  after  verdict  the 
i  some  cases,  be  aided  by  the  common  law  intendment,  that  everything 
d  to  have  been  proved  which  was  necessary  to  sustain  the  action,  for  a 

a  case  defectively  stated."      Vol.  I,  page  319. 

ted  by  Chilly  seems  to  be  supported  by  the  decided  weight  of  Kentucky 
jh,  as  I  have  suggested,  there  has  been  some  conflict  of  opinion  upon  this 
;ads  me  to  refer  somewhat  particularly  to  the  cases  pro  and  con. 
holding  that  defects  were  cured  by  pleadings  of  the  adverse  party. 
tted  in  note  2,  ante,  page  178. 

nth  v.  Damrou,  1  A/on.,  235,  in  which,  though  the  plaintiff's  bill  failed  to 
action,  he  was  given  relief  upon  the  answer  and  proof;  Wilson  v.  Hunfs 
379,  in  which  the  plaintiff,  suing  as  distributee  of  H,  stated  facts  showing 
ephew,  without  alleging  that  there  were  no  descendants,  of  H,  but  the 
ver  denied  that  he  was  a  distributee,  and  a  verdict  for  the  plaintiff  was 
t  &  Son  v.  White,  10  Bush,  169,  in  which  it  was  held  that  in  an  action  for 
a  work,  though  the  petition  fail  to  show  that  the  plaintiff  is  entitled  to  pay 
the  answer  deny  that  any  extra  work  was  done,  the  defects  in  the  petition 
y  a  verdict  for  the  plaintiff;  Drake's  ad/n'r  v.  Semonin,  <5rV.,  82  Ky.,  291, 
g  an  action  for  the  price  of  goods,  the  plaintiff  failed  to  allege  a  sale  and 
1,  and  the  defendant,  instead  of  demurring,  denied  a  purchase,  and  the 
ition  was  cured  by  a  verdict  for  the  plaintiff;  E.  &  P.  R.  R.  Co.  v.  Pot' 

185,  in  which  it  was  held  that  objections  that  there  are  blanks  in  a 
lundant  matter,  and  that  plaintiff  failed  to  state  a  cause  of  action  in  a  con- 
\  not  avail  after  verdict ;  Mason  v.  Mason,  5  Bush,  187,  in  which  it  was 
rere  erroneous  to  permit  the  filing  of  a  cross-petition  of  an  infant  by  his 
m,  because  the  infant  was  not  summoned,  the  plaintiff  has  no  right  to 
5  and  judgment  for  the  infant;  Barton,  <5rV.,  v.  Barton,  dfc,  80  Ky.,  212, 
>ugh  the  plaintiffs  had  no  right  to  sue  in  equity  to  set  aside  a  fraudulent 
mse  they  had  not  obtained  either  an  attachment,  or  a  judgment  and  return 
f  found;"  yet,  as  the  defendant,  without  objecting  to  the  jurisdiction, 
,  a  judgment  for  the  plaintiff  should  not  be  set  aside  after  a  trial  upon  the 
s  adni'r  v.  Walkers,  4  Bibb,  292,  which  was  an  action  on  a  bond  to  refund 
iintiff  if  land  should  "  be  lost  by  any  interfering  claim,"  and  the  plaintiff 

land  *4  was  lost  by  an  interfering  claim,"  without  averring  under  what 
suit  it  was  lost;  and  the  defendant,  instead  of  demurring,  pleaded  cove- 
;  and  it  was  held  that  the  defect  was  cured  by  a  trial  and  verdict  for  the 
r  v.  Holland,  4  J.  J.  M.,  18,  in  which  it  was  held  that  "the  sensible  and 
that  a  declaration  will  be  good  after  verdict,  if  it  contain  allegations  from 
:  necessary  to  maintain  the  action  may  be  fairly  inferred;  but  that  a  fact 
imed  which  can  not  be  reasonably  implied  by  what  is  alleged,  or  which  has 
lal  connection  with  any  fact  that  is  averred.  Now  an  allegation  of  prop- 
taken  by  the  defendant]  does  not  necessarily  imply  that  the  owner  had 

the  possession  may  be  inferred  from  the  right,  and  has  a  natural  and 
1  with  it.  But  if  there  had  been  no  allegation  of  property  in  this  case, 
0  inference  that  there  was  possession.  We  are,  therefore,  of  the  opinion 
cures  the  defective  allegation  of  the  cause  of  action,  if  it  be  defective :  " 
i,  16  B.  M.,  690-91,  in  which  it  was  held  that,  though  an  answer  do  not 
ituting  a  defence,  yet,  if  it  state  legal  conclusions  embracing  such  facts, 
be  cured  by  a  trial  and  a  verdict  for  the  defendant :  nor,  if  the  verdict 
e  against  him,  should  he  be  precluded  from  a  reversal  for  erroneous 
i  Riggs  v.  Maltby,  2  Met.,  88,  in  which,  though  the  petition  failed  to  show 
1,  either  by  a  statement  of  facts  or  of  legal  conclusions,  it  was  held  that 
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the  defect  was  ctfTed  by  a  verdict  and  judgment  for  the  plain  tiff—  the  facts  of  the  case 
being  substantially  these :  A's  execution  against  B,  haying  been  levied  on  tobacco,  and  A 
having  given  a  bond  to  indemnify  any  claimant  of  it,  C,  claiming  it,  sued  A  on  the  bond, 
but  did  not  state  its  terras,  or  allege  the  breach.  A  answered  that  the  tobacco  was  B's 
property;  C  obtained  a  verdict  and  a  judgment;  A  made  no  motion  to  arrest  the  judg- 
ment, and  in  his  motion  for  a  new  trial  did  not  suggest  the  defects  of  the  petition :  on  an 
appeal  by  A,  the  judgment  was  affirmed. 

(2)  For  cases  holding  that  defective  pleadings  were  not  cured  by  pleadings  of  the  adverse 
party,  see  Clay  v.  Johnson,  5  Litt.,  176,  which  was  an  action  on  a  bond  ;  defendant  pleaded 
that  it  was  executed  «*  without  any  good  or  valuable  consideration  rendered  by  the  plaintiff 
and  received  by  the  defendant;"  plaintiff  replied  that  it  "was  not  executed  without  any 
good  or  valuable  consideration,"  and  the  jury  found  for  the  defendant:  and  it  was  held 
that  the  plea  presented  no  defence,  that  the  issue  was  immaterial,  and  that  the  court  erred 
in  rendering  judgment  for  the  defendant;  (and  see  ace.  Hook's  adnfr  v.  Hook,  3  J".  J.  M.% 
in) :  Yancey  v.  Smith,  2  Met,,  408,  which  was  an  action  for  dower  against  a  defendant  who 
purchased  the  land  in  1855  *  plaintiff  alleged  that  her  husband  owned  the  land  in  1855, 
and  that  she  was  his  wife  when  he  died  in  1858;  defendant  denied  her  right  to  dower 
on  the  ground  that  it  was  barred  by  jointure ;  and  it  was  held  that,  though  her  right 
was  not  barred  by  jointure,  judgment  in  her  favor  was  erroneous,  because  her  petition 
did  not  allege  that  she  was  the  vendor's  wife  at  the  time  of  the  sale  in  1855:  Fry  v. 
Lexington  <5r*  Big  Sandy  Railroad,  2  Met,,  324,  in  which  a  judgment  for  the  plaintiff 
was  reversed  because  it  failed  to  aver  performance  of  a  condition  precedent,  though  the 
action  was  defended,  not  upon  that  but  upon  other  grounds:  Fible  v.  Caplinger,  13  B.  Af.f 
464,  which  was  an  action  by  a  female  for  breach  of  marriage  promise ;  the  defendant  relied, 
as  matter  of  defence,  upon  the  alleged  facts  that  the  plaintiff  was  an  infant  and  her 
father  had  refused  consent  to  the  marriage ;  and  that  the  contract  had  been  rescinded ; 
and  a  judgment  for  the  plaintiff,  upon  a  verdict  of  a  jury,  was  reversed  because  the  petition 
was  defective  in  failing  to  aver  that  plaintiff  ever  offered  to  perform  the  engagement,  or 
proposed  to  defendant  to  fix  time  and  place,  and  execute  the  contract :  Sousely  v.  Burns'' 
adnCr,  10  Bush,  87,  which  was  an  action  on  an  alleged  contract  for  the  sale  and  delivery 
of  hogs;  the  defendant  denied  the  making  of  the  contract,  and  on  that  issue  the  jury 
found  for  the  plaintiff,  with  damages  according  to  the  contract ;  and  judgment  pursuant  to 
the  verdict  was  reversed  because  the  petition  failed  to  aver  plaintiff's  readiness  to  deliver 
the.  hogs  at  the  time  and  place  required,  the  court  saying,  "  the  Issue  presented  involved 
the  inquiry  whether  there  had  been  a  contract  between  the  parties,  and  none  as  to  the  acts 
or  omissions  of  the  parties  under  it:  the  petition,  therefore,  can  derive  no  aid  from  the 
answer  or  verdict;  '  Afaddox  v.  AfcGinnis,  7  Mon.,  370,  in  which  H  was  held  that,  in  an 
action  for  malicious  prosecution,  absence  of  an  averment  in  the  declaration  of  want  of 
probable  cause,  was  not  cured  by  a  verdict  for  the  plaintiff,  on  the  general  Issue;  and 
Hanning  v.  Bassett,  12  Bush,  362,  in  which  it  was  held  that,  in  an  action  for  slander,  plain- 
tiff's failure  to  allege  that  the  slanderous  words  were  published,  was  not  cured  by  a  verdict 
in  his  favor — in  both  of  which  cases  the  court  seems  to  have  overlooked  the  distinction 
between  a  judgment  on  demurrer  or  by  default  and  a  judgment  on  a  verdict :  Tye  v. 
Catching,  78  Ay.,  463,  which  has  been  fully  stated,  ante,  page  179;  and  Callahan  v.  First 
Motional  Bank  of  Louisville,  78  fCy.,  604,  which  was  an  action  by  a  bank  against  W  &  Son, 
as  payors,  and  C  as  payee  and  indorser  of  a  negotiable  note ;  the  plaintiff  alleged  that, 
before  maturity,  C  indorsed  his  name  on  the  back  of  the  note  and  returned  it  to  W  &  Son, 
and  that  plaintiff  discounted  it  for  the  benefit  of  W  &  Son  ;  C  denied  that  he  indorsed  the  note 
to  the  plaintiff  or  that  it  was  discounted  for  him,  and  also  denied  notice  and  protest;  and, 
the  law  and  facts  having  been  submitted  to  the  court,  judgment  was  rendered  against  C ; 
and  the  Court  of  Appeals  said :  "  The  most  reasonable  conclusion  is,  we  admit,  that  he 
[C]  indorsed  it  for  their  [W  &  Son's]  accommodation.     This,  however,  is  a  mere  inference 
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resumption  of  law.  The  presumption  of  law  is,  that  it  was  paid,  and 
Endorser,  if  any  had  ever  existed,  was  extinguished.  Long  «Sr»  Robertson 
na,  I  Lift.,,  290;  Bube  v.  Rial  Estate  Bank,  4  Ark.,  546  ;  Bank  v.  Harnett, 
here  Is  nothing  inconsistent  with  this  conclusion  in  Woolfolk  v.  Bank  of 
504;  Young  v.  Harris,  14  B,  M.,  536;  or  Rogers  v.  Poston,  1  Met,,  643, 
ases  it  distinctly  appeared  that  the  paper  was  indorsed  for  the  accommo- 
m  by  whom  it  was  delivered  to  the  holder.  That  fact  being  established, 
Lst  as  to  the  liability  of  those  who  had  endorsed  the  paper  and  delivered 
tended  to  be  accommodated,  to  be  used  by  him  to  raise  money  or  to  take 
;  obligation-.  But  the  fact  that  it  was  indorsed  for  accommodation  must 
iate  allegation,  and  without  such  allegation  no  cause  of  action  can  be 
feet  will  not  be  cured  by  verdict." 

,  I  suggest  that  neither  of  the  cases  cited  by  the  court  supports  its  con- 
Robertson  v.  Bank  of  Cynthiana,  is  authority  for  holding  that  the  petition 
it  Callahan  would  have  been  bad  on  demurrer ;  not,  however,  because 
1  note  by  the  payee  to  the  payor  raised  a  "  legal  presumption"  of  pay- 
such  delivery  was  an  "  extinguishment  "  of  the  obligation.  As  between 
yee  of  a  note,  the  payor's  possession  of  it  unquestionably  furnishes  a 
>n  "  that  it  has  been  paid ;  but,  if  it  be  negotiable,  such  presumption 
st  against  a  bona  fide  assignee  before  maturity  ( Woolfolk  v.  Bank  of 
504) ;  and  this  seems  to  be  conceded  in  Callahan's  case.  The  difficulty 
;  opinion  of  the  court)  was  the  plaintiff's  failure  to  allege  that  Callahan 
Uion-endorser — the  court  ignoring  the  fact  that  Callahan  denied  that  he 
and  the  consequent  right  of  the  plaintiff,  notwithstanding  its  defective 
ve  indorsement,  for  accommodation,  before  maturity. 

].  Supplemental  pleadings. — A  party  may  be  allowed,  on 
a  supplemental  pleading,  alleging  material  facts  occurring 
of  the  former  pleading;  but  if  a  plaintiff,  having  a  lien 
1  and  a  debt  not  due  upon  property  which  he  seeks  to 
>oth  claims  in  his  petition,  he  may,  upon  a  suggestion  of 
t  of  them  has  become  due,  pendente  lite,  have  judgment 
ie  property  therefor. 

.  mortgagee  for  the  possession  of  mortgaged  property,  having  been  filed 
may  be  supplemented  by  an  amended  petition,  alleging  the  forfeiture, 
vkhover  v.  Hurst,  I  Mel.,  665. 

flf  111  an  action  for  slander  can  not,  by  an  amended  petition,  complain  of 
Untc  lite ;  but  such  words  may  be  proved  to  show  malice  in  uttering  the 
of  in  the  original  petition.      Taylor  v.  Moran,  4  Met.,  127. 

.  Continuance  on  amendment. — If  a  party  amend  a  plead- 
ing, and  the  court  shall  be  satisfied,  by  affidavit  or  other- 
adverse  party  can  not  be  ready  for  trial  in  consequence 
inuance  may  be  granted  to  some  day  in  the  same  term  or 
n  of  the  court. 

|.  Verification  of  petition  before  trial. — A  petition  filed 
ation  shall  not  be  dismissed  for  that  reason,  if  the  verifi- 
t  on  or  before  the  calling  of  the  action  for  trial. 
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§  138  [165].  Verification  unnecessary  after  trial  begins. — No  objection 
shall  be  taken,  after  the  commencement  of  the  trial,  to  any  pleading 
for  the  want  of,  or  a  defect  in,  the  verification. 

1.  Objection  to  a  pleading,  for  want  of  verification,  should  be  made  by  motion.  15 
B.  A/..  628;  3  Bush,  225. 

2.  The  plaintiff  having  moved,  after  the  jury  was  sworn,  to  strike  from  the  record  the 
defendant's  amended  answer,  because  it  had  not  been  verified ;  it  was  held  that  the  defend- 
ant should  have  been  allowed  to  verify  it.     3  Bush,  225. 

3.  In  Butler \  <5rV.,  v.  Church  of  the  Immaculate  Conception \  14  Bush,  540,  the  defendant, 
having  been  permitted  to  withdraw  its  answer,  moved  that  the  plaintiff  be  required  to 
verify  his  petition,  "and  his  failure  to  do  so  was  punished  ly  a  dismissal  of  his  suit;" 
and  the  Court  of  Appeals  said :  "  This  ruling  of  the  court  was  erroneous.  This  court  has 
decided  substantially  that,  after  answer  filed  by  the  defendant,  it  is  too  late  to  insist  that 
the  plaintiff  shall  swear  to  his  pleading,  because,  by  the  failure  to  make  the  question  till 

after  answer,  the  defendant  has  waived  his  right   to  make  it The  plea,  thai 

the  plaintiff  has  not  sworn  to  his  petition,  is  in  the  nature  of  the  plea  in  abatement,  which, 
at  the  common  law,  could  never  be  insisted  on  unless  aptly  relied  on  before  an  answer  wai 
put  into  the  merits  of  the  controversy." 

I  have  not  been  able  to  find  any  previous  decision  to  that  effect  under  the  presen 
Code ;  and  the  common  law  rule,  forbidding  a  plea  in  abatement  after  a  plea  to  the  merits 
has  no  bearing  on  the  question.  Section  165  of  the  Code  of  1854  declared  that  "N< 
objection  shall  be  taken,  after  judgment,  to  any  pleading,  for  the  want  of,  or  defect  in 
the  verification  ; "  and  it  was  held  that  defendant's  motion,  after  a  trial  and  verdict  fo 
the  plaintiff,  that  he  be  required  to  verify  his  petition,  came  too  late ;  not  because  th< 
defendant  had  answered  the  petition,  but  because  his  conduct  "  has  been  such  as  to  induci 
his  adversary  to  believe,  and  to  act  on  the  belief,  that  the  objection  had  been  abandoned.' 
Afeador  v.  Turpin,  4  Met.,  93.  In  conformity  to  the  decision  in  that  case,  \  138  of  th 
present  Code  declares  that  "no  objection  shall  be  taken,  after  the  commencement  o 
the  trial,  to  any  pleading  for  the  want  of,  or  a  defect  in,  the  verification"  [of  pleading] 
As  "a  trial  is  a  judicial  examination  of  the  issues  of  law  or  fact  in  an  action  or  pre 
ceeding"  {Code,  §311) ;  and  as  a  demurrer  or  answer  is  necessary  to  form  an  issue  of  lai 
or  fact,  it  seems  clear  that  the  legislature  did  not  intend  that  the  filing  of  such  pleadin 
should  be  a  waiver  of  the  defendant's  right  to  require  a  verification  of  the  petition,  b 
motion  made  at  any  time  before  commencement  of  the  trial. 

§  139  [166].  Amending  without  verification. — Courts  may,  in  thei 
discretion,  permit  the  amendments  authorized  by  this  chapter  to  b 
made  without  being  verified,  unless  a  new  and  distinct  cause  of  actio; 
or  defence  be  thereby  introduced. 
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CHAPTER  IX. 

INTERROGATORIES. 

tories  in  equitable  actions. 

party  answering  not  confined  to  mere  response. 

when  to  be  answered. 

in  ordinary  actions. 

when  to  be  answered. 

when  trial  not  postponed  for  failure  to  answer. 

section  141  applies  to  answers  to. 
lust  distinguish  between  knowledge  and  information, 
verification  of. 

rty  may  be  compelled  to  testify  in  court. 
,im  sustained  for  failure  to  answer  interrogatories. 
y  compel  answer. 

Interrogatories  in  equitable  actions. — In  equitable  actions, 
lex  to  his  pleading  written  interrogatories  to  the  adverse 
ng  any  material  allegation  thereof  (a) ;  and  answers 
i,  may  be  read  by  either  party,  as  a  deposition  between 
ogating  and  the  party  answering  (b). 

nt  is  not  bound  to  answer  interrogatories  "contained  in  the  body  of  the 
'  Miller  v.  Garnett  <5r»  Thompson,  18  B.  M.,  68) ;  nor  to  make  a  statement 
t  him  to  a  criminal  or  penal  prosecution.  Cole  v.  Wilson,  18  Id.,  216. 
#7;  $Bush,  617. 

Party  not  confined  to  mere  response. — The  party  answer- 
\  confined  to  responding  merely  to  the  interrogatories, 
any  facts  concerning  the  cause  of  action  to  which  the 
refer,  and  they  may  likewise  be  read  as  a  deposition. 

)de  of  1854,  a  party  could  not  testify  for  himself  except  concerning  new 

le  party  interrogated.     Mustek  v.  Ray,  3  Met.y  431. 

xle  of  1854,  a  party  could  not  compel  the  adverse  party  to  give  a  depo- 

ntifT  voluntarily  gave  his  deposition  at  the  request  of  the  defendant, 

t  this  did  not  give  the  defendant  the  right  to  testify  even  as  to  new 

.  Ray,  3  Met.,  427. 

hts  and  duties  of  parties  with  reference  to  testifying,  under  this  Code, 

When  interrogatories  to  be  answered. — Interrogatories 
etition  shall  be  answered  when  the  party  is  required  to 
tition ;  if  annexed  to  any  other  pleading,  they  shall  be 
enty  days  after  notice  of  the  filing  thereof  shall  be  given 
\  party  or  his  attorney ;  but  if  answered  twenty  days 
1  at  which  the  action  stands  regularly  for  trial,  the  action 
»tponed  on  account  of  their  not  being  sooner  answered. 
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§  143  [170].  Interrogatories  in  ordinary  actions. — In  ordinary  actions, 
party  may  annex  to  his  pleading  written  interrogatories  to  an  adverse 
irty  concerning  any  material  allegation — 

1.  If  the  party  interrogated  do  not  reside  within  twenty  miles  from 
e  place  where  the  action  may  be  pending. 

2.  If  the  party  interrogated  be  unable  to  attend  court  on  account 
'  infirmity,  or  imprisonment,  or  be  a  female. 

§  144  [171].  When  to  be  answered. — In  ordinary  actions,  interroga 
ries  annexed  to  the  petition  shall  be  answered  when  the  petition  u 
quired  to  be  answered ;  if  annexed  to  any  other  pleading,  they  shal 
1  answered  at  or  before  the  calling  of  the  cause  for  trial,  if  the  party 
terrogated  had  reasonable  notice  of  their  being  filed. 

§  *45  [*72]-  When  trial  not  postponed  for  failure  to  answer. — Th< 
ial  of  an  ordinary  action  shall  not  be  postponed  on  account  of  th< 
ilure  to  answer  the  interrogatories,  if  the  party  interrogated  be  presen 

court  at  the  trial,  so  that  he  may  be  orally  examined  ;  nor,  in  case  oi 
s  absence,  without  an  affidavit  showing  the  facts  which  the  part] 
Sieves  will  be  proved  by  the  answers  thereto,  and  that  the  party  ha 
)t  filed  the  interrogatories,  nor  omitted  to  file  them,  for  the  purpose 
'delay;  nor,  if  the  party  will  consent  that  the  facts  stated  in  the  affi 
ivit  shall  be  considered  as  admitted  by  him. 

^  146  [173].  Party  not  confined  to  mere  response. — The  provisions  o 
141  shall  apply  to  the  answers  to  interrogatories  in  ordinary  actions 

§  147  [174].  Answers  must  distinguish  between  knowledge  and  in/01 
ation. — A  party,  in  answering  such  interrogatories,  shall  distinguisl 
early  between  what  is  stated  from  his  personal  knowledge  and  what  i 
ated  from  information  or  belief  merely.  An  unqualified  statement  c 
fact  shall  be  considered  as  made  from  his  personal  knowledge. 

§  148  [175].  Verification  of  answers. — Answers  to  such  interrogatorie 
tail  be  verified  by  the  affidavit  of  the  party  answering,  to  the  effec 
at  the  statements  in  them  made  of  his  personal  knowledge  are  true 
id  those  made  from  the  information  of  others  he  believes  to  be  true. 

Answers  of  a  party  to  interrogatories  can  not  be  read  as  a  deposition  in  his  beha 
less  "authenticated  in  the  manner  required  by  the  Code."     1  Met.,  585. 

§  149  [176].    IV/ien  party  may  be  compelled  to  testify  in  court. — If 
irty  reside  within  twenty  miles  from  the  place  in  which  the  action  ma 
;  pending,  he  may  be  summoned  by  the  adverse  party,  and  be  con 
*lled  to  testify  on  the  trial  of  an  ordinary  action  as  any  other  witness 

See  (i  606)  Act  February  23,  1898,  subsec.  8. 

§  1 50  [177].  When  claim  sustained  for  failure  to  answer  interrogatories 
a  party,  filing  interrogatories,  file  an  affidavit  that  he  verily  believe 
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of  the  interrogatories  is  in  the 
f%  and  that  his  answers  thereto, 
claim  or  defence,  or  any  part  t 
after  reasonable  time,  to  ansv 
art  thereof  mentioned  in  such  a 

Court  may  compel  answers. — ' 
rogatories  by  process  of  contt 
rty  to  answer  them,  after  reasc 
e  out  the  pleading  of  a  party  a 


TITLE    VIII. 

PROVISIONAL  REMEDIES 

\  I.  Arrest  and  bail. 

2.  Claim  and  delivery  of  perse 

3.  Attachment. 

4.  Injunction. 

5.  Receivers. 

6.  Deposit  in  court. 

CHAPTER  I. 

ARREST  AND   BAIL. 

1.  When  and  Jww  an  order  of 

2.  Proceedings  upon  an  order  c 

3.  Liability  and  discharge  of  I 

4.  Motion  to  vacate  an  order  0 

ARTICLE  I. 

AND   HOW  AN  ORDER  OF  ARREST   MA\ 

may  be  held  to  bail. 

rrest,  manner  and  grounds  of  obtaining 

not  to  issue  until  bond  is  given. 

form  and  requisites  of. 

when  returnable. 

Defendant  may  be  held  to  bail.- 
ested  and  held  to  bail  only  up 
rribed  in  this  chapter. 
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See  §§  237  to  248,  as  to  arresting  debtors  in  actions  brought  before  maturity  of 
debt. 

§  153  [180].  Manner  and  grounds  of  obtaining  order  of  arrest. — i 
order  for  the  arrest  of  the  defendant  shall  be  made  by  the  clerk  of  t 
court  in  which  the  action  is  brought  or  pending,  at  its  commencemei 
or  any  time  before  judgment,  if  an  affidavit  (a)  of  the  plaintiff  be  fil 
in  his  office  showing — 

1.  The  nature  of  the  plaintiff's  claim. 

2.  That  it  is  just. 

3.  The  sum  or  value,  which  the  affiant  believes  the  plaintiff  ought 
recover. 

4.  That  the  affiant  believes,  either  that  the  defendant  is  about 
-depart  from  this  Sate  (b),  and,  with  intent  to  defraud  his  creditors,  1 
concealed,  or  moved  from  this  State,  his  property,  or  so  much  there 
that  the  process  of  the  court  after  judgment  can  not  be  executed ; 
that  the  defendant  has  money,  or  securities  for  money  or  evidences 
debt,  in  the  possession  of  himself,  or  of  others  for  his  use,  and  is  abc 
to  depart  from  this  State  without  leaving  property  therein  sufficient 
satisfy  the  plaintiff's  claim  (c). 

(a)  An  order  of  court,  sustaining  an  order  of  arrest  made  by  the  clerk  before  the  fil 
of  the  requisite  affidavit,  Is  a  judicial  error,  and  not  a  clerical  misprision.     6  Busk,  514 

(b)  The  intention  of  a  resident  of  this  State  to  leave  it,  temporarily,  on  business,  with 
intention  to  return,  does  not  subject  him  to  arrest.     2  Bush,  130. 

(c)  The  defendant  was  arrested  upon  an  affidavit  that  he  was  "  about  to  depart  fi 
this  State,  without  leaving  property  therein  sufficient  to  satisfy  the  plaintiff's  claim  " — v 
$500.  It  was  proved  that  the  defendant,  though  about  to  leave  the  State,  had  on  depc 
in  a  Kentucky  bank,  good  cash  notes  amounting  to  at  least  $20,000,  and  stock,  of  the  vt 
of  $1,300,  in  a  turnpike  company.  The  court  said  :  «*  Whether  the  evidences  of  d 
deposited  in  the  bank  should  be  regarded  as  property  within  the  meaning  of  the  C 
[or  not],  we  are  satisfied  that  the  turnpike  road  stock  should  be."     5  Bush,  455. 

§154  [181].  Order  not  to  issue  until  bond  is  given. — The  order 
arrest  shall  not  be  issued  by  the  clerk  until  a  bond  is  executed  in  \ 
office  with  good  sureties,  to  the  effect  that  the  plaintiff  shall  pay 
the  defendant  all  damages  which  he  may  sustain  by  reason  of  the  aire 
if  the  order  be  wrongfully  obtained,  not  exceeding  double  the  amount 
the  plaintiff's  claim  stated  in  the  affidavit. 

§  155  [182].  Form  and  requisites  of  order. — The  order  of  arrest  s\ 
be  addressed  and  delivered,  with  a  copy  thereof,  to  the  sheriff.  It  s\ 
state  the  names  of  the  parties  to  the  action,  the  court  in  which  1 
action  is  brought  or  pending,  and  the  amount  of  the  plaintiff's  cla 
specified  in  the  affidavit ;  and  shall  require  the  sheriff  to  arrest  1 
defendant,  and  hold  him  to  bail  in  the  sum  of  the  plaintiff's  claim,  w 
the  probable  costs  of  the  action,  not  exceeding  twenty-five  dollars,  a 
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>f  the  order  on  a 
be  taken. 
Vhen  order  returtu 
t  the  commencenr 
mons;  if  issued 
n  of  the  plaintiff. 

ARTI 

PROCEEDINGS  UPON 

executed. 

>  be  committed  unless 
lay  deposit  money  in 
e  paid  by  sheriff  into 
rt  to  make  orders  for  i 
ial  liability  of  sheriff 
r  of  giving, 
rations  of. 
ff 's  objections  to. 
ition  of  officer,  for  ta 
eased,  because  adjudg 
debtor  from  executic 

How  order  execu 
arresting  the  def 

Ronald,  6r»r.,  3  Bush, 
■est  during  the  night. 

defendant  to  be  com 
ill  be  committed  h 
tx  of  arrest  being 
:pt  in  custody  in 
int  taken  in  exc 
arged  in  the  mod< 

',  cA.  38,  art,  3,  and  a 

deposit  of  money  i% 
iving  bail,  depos 
money  mentions 
•ged,  or  his  bail, 
deposit  to  be  paid  I 
t  the  money  recc 
ay  of  the  next  tei 
">  the  court  imme< 
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§  161  [188].  Court  to  make  orders  for  keeping  of — The  court  shall  mak 
proper  orders  for  the  safe-keeping  of  money  deposited  in  lieu  of  bat 
It  may  direct  the  sheriff  to  keep  the  money,  and,  after  judgment  in  th 
action,  shall  order  it  to  be  paid  to  the  party  entitled  thereto,  accordin 
to  the  result. 

§  162  [189].  Liability  of  sheriff  for  deposits. — Money  deposited  i 
the  hands  of  the  sheriff,  in  lieu  of  bail,  or  directed  by  the  court  to  h 
kept  by  him,  shall  be  held  upon  his  official  responsibility ;  and  he  an 
his  sureties  shall  be  liable,  and  may  be  proceeded  against,  for  any  defau 
in  relation  thereto,  as  in  other  cases  of  delinquency. 

Liability  of  sheriff's  sureties,  for  money  deposited  in  lieu  of  bail,  is,  I,  that  the  sheriff  sha 
account  for  the  money  to  the  court ;  2,  that  he  shall  keep  it,  if  directed  to  do  so  by  tt 
court.  They  are  not  responsible  for  his  conduct  under  an  order  of  court  directing  him  I 
lend  the  money.     Sanders  v.  Parrott,  1  Duv.,  292. 

§  163  [190].  Bail-bond. — Bail  may  be  given  by  the  defendant  on  hi 
arrest,  or  at  any  time  afterward  before  judgment,  upon  giving  bond  wit 
good  surety  to  the  plaintiff,  in  the  presence  of  the  sheriff,  or  of  th 
jailer  if  the  defendant  have  been  committed  to  jail,  to  the  effect  thai 
if  judgment  shall  be  rendered  in  the  action  against  the  defendant,  h 
will  render  himself  amenable  to  the  process  of  the  court  thereupon  (a 
The  bond,  when  accepted,  shall  be  returned  to  the  clerk's  office  (b),  an 
the  defendant  shall  be  discharged  (c). 

(a)  A  bond,  that  the  defendant  "will  render  himself  amenable  to  the  court  thereupon, 
omitting  the  words  "process  of,"  Is  valid  (3  Met.,  339);  but  a  bond,  that  the  defendai 
"  will  perform  the  judgment  in  the  action,"  was  held  to  be  void  (I  Met.,  384) ;  and  so  w 
a  bond,  that  defendant  will  "render  himself  amenable  to  the  process  of  the  court,"  an 
also,  that  he  will  "perform  the  judgment  of  the  court:"  "the  additional  covena 
required  by  the  officer  can  not  be  regarded  as  mere  surplusage."     13  Busk,  195. 

{6)  Sheriff's  failure  to  return  bond  to  clerk's  office  does  not  affect  the  rights  of  tl 
obligee.     2  Met.,  490. 

(e)  As  to  some  requisite  allegations,  in  an  action  on  a  bail-bond,  see  Jones  v.  Bun 
2  Met.,  490. 

§  164  [191].  Qualifications  of  bail. — The  bail  must  be  a  resident  c 
this  State,  and  be  worth  double  the  sum  specified  in  the  order  of  arres 
beyond  the  amount  of  his  debts,  and  have  property  in  this  State,  sul 
ject  to  execution,  at  least  equal  in  value  to  that  sum.  If  two  or  moi 
become  bail,  they  must,  in  the  aggregate,  possess  those  qualification 
The  bail,  if  so  required  by  the  sheriff,  shall  make  affidavit  of  the 
qualification  before  him. 

§  *65  [192].  Objections  to  bail. — Objection  to  bail,  for  insufficiene 
may  be  made  in  court,  during  the  term  at  which  the  bail-bond  is  returne< 
and  not  afterward,  unless  the  bond  be  returned  within  the  last  three  da] 
of  the  term ;  in  which  case,  the  motion  may  be  made  on  the  first  d* 
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of  the  succeeding  term.  The  motion  can  not  be  made  without  notice 
thereof  to  the  officer  who  accepted  the  bond.  And  if  the  notice  be 
adjudged  unreasonable,  the  court  may  continue  the  motion  to  some  day 
in  the  same  or  the  next  succeeding  term. 

§  166  [193].  Exoneration  of  officer. — If  the  motion  be  not  made,  or 
the  bail  be  not  thereupon  adjudged  insufficient,  the  officer  shall  be  ex- 
onerated from  liability  by  reason  of  the.  insufficiency  of  the  bail. 

§  167  [194].  Bail  not  released  because  adjudged  insufficient. — Judg- 
ment that  bail  is  insufficient  shall  not  release  them,  but  an  order  shall 
forthwith  be  made  to  re-arrest  the  defendant ;  and,  thereupon,  the  same 
proceedings  may  be  had,  and  with  the  like  effect,  as  are  directed  upon 
an  order  of  arrest. 

§  168  [19S].  Discliarge  of  debtor  from  execution. — Upon  judgments  in 
actions  in  which  the  defendant  has  been  arrested  and  held  to  bail,  and 
in  which  the  order  of  arrest  has  not  been  vacated,  an  execution  against 
the  body  of  the  defendant  may  be  issued,  upon  which  the  same  pro- 
ceedings shall  be  had,  and  the  defendant  shall  be  dealt  with  in  the 
same  manner,  as  is  provided  by  law  in  the  civil  actions  in  which  exe- 
cutions may  be  issued  against  the  body  of  the  defendant  (a) ;  except 
that  the  oath  of  insolvency,  upon  reasonable  notice,  may  be  taken  at 
any  time  after  the  arrest,  by  delivering  to  the  plaintiff,  his  agent, 
or  attorney,  a  schedule  of  the  property  intended  to  be  surrendered, 
although  said  schedule  may  not  have  been  delivered  ten  days  before  the 
taking  of  such  oath.  This  exception  shall  also  apply  to  §  158  of  this 
Code. 

{a)  See  General  Statutes,  chapter  58. 

ARTICLE  III. 

LIABILITY  AND  DISCHARGE  OF  BAIL,  AND  OP  OFFICER. 

{  169.  Bail,  surrender  of  defendant  by. 

}  170.  arrest  of  defendant  by. 

\  171.  liability  of,  how  fixed. 

{  172.  action  against. 

1 173.  exoneration  of. 

1 174.  liability  of  officer  as,  for  escape,  &c. 
{  175-  bow  fixed. 

3  176.  liability  of,  to  officer. 

§  169  [196].  Surrender  of  defendant  by  bail. — A  surrender  of  the 
defendant  to  the  sheriff  of  the  county  in  which  he  was  arrested,  with  a 
delivery  to  him  of  a  certified  copy  of  the  order  of  arrest  and  of  the 
bail-bond  by  the  defendant,  or  by  his  bail,  at  any  time  before  the  liability 
of  the  bail  is  fixed,  shall  discharge  the  bail.     The  sheriff  shall  give  to 
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he  bail  a  written  acknowledgment  of  the  surrender,  and  commit  th 
lefendant  to  the  jail  of  his  county,  with  his  order  indorsed  upon  th 
opy  of  the  bail-bond  delivered  to  the  jailer 

§  170  [197].  Arrest  of  defendant  by  bail. — For  the  purpose  of  sui 
endering  the  defendant,  the  bail  may,  at  any  time  or  place,  arrest  him 
>r  authorize,  in  writing,  indorsed  upon  a  copy  of  the  order  of  arres 
tnd  bail-bond,  the  sheriff  or  any.  constable  to  do  so. 

§  171  [198]  Fixing  liability  of bail, — A  return  of  "not  found  "  upo 
in  execution  against  the  body  of  the  defendant,  placed  in  the  hands  0 
he  sheriff  of  the  county  in  which  he  was  arrested,  within  twenty  day 
liler  it  might  have  issued  upon  the  judgment,  shall  be  necessary  to  fi 
he  liability  of  the  bail,  which  shall  be,  to  pay  the  amount  of  the  jud{ 
nent  and  costs. 

To  fix  the  liability  of  bail,  the  Code  requires  that  an  execution  against  the  body  of  ll 
lefendant  shall  be  placed  in  the  hands  of  the  sheriff  within  twenty  days  after  such  ex 
ution  may  be  issued ;  but  does  not  require  a  return  of  the  execution  within  twenty  da 
iter  the  judgment,  nor  within  twenty  days  after  the  execution  is  issued.  Allcorn  v.  Tu 
fU,  3  Met.,  537. 

Nor  does  a  return  of  "  not  found,"  made  before  the  return-day  of  the  execution,  relea 
he  bail.    Jones  v.  Bunn,  2  Met.,  490. 

An  execution  commanding  the  sheriff  to  take  the  body  of  the  defendant,  to  satisfy  ai 
>ay  the  Commonwealth  of  Kentucky  the  sum  of  $125,  adjudged,  not  in  favor  of  the  Comma 
vealth,  but  IN  FAVOR  OF  A;  and  a  return  of  "not  found"  upon  the  execution,  did  n 
ix  the  liability  of  bail.     Abbott  v.  Daniel,  3  Met.,  339. 

The  liability  of  bail,  when  fixed  in  the  mode  prescribed  by  the  Code,  is  for  the  jud 
nent  and  costs,  without  regard  to  the  solvency  or  insolvency  of  the  principal.  Abbott 
Daniel,  3  Met.,  342. 

§  172  [199].  Action  against  bail. — The  bail  can  be  proceeded  again 
in  a  separate  action  only. 

§  173  [200].  Exoneration  of  bail. — He  will  be  exonerated  by  tr 
death  of  the  defendant,  or  his  removal  from  this  State  under  process  < 
[aw  as  a  fugitive,  before  the  return-day  of  the  summons  served  upc 
the  bail  in  the  action  to  enforce  his  liability ;  or  by  the  imprisonment  < 
the  defendant  in  the  penitentiary ;  or  his  legal  discharge  from  the  ob 
gfations  to  render  himself  amenable  to  the  process  of  the  court ;  or  \ 
his  surrender  to  the  sheriff  of  the  county  in  which  he  was  arrested 
execution  thereof,  on  or  before  the  return-day  of  the  summons  in  tl 
action  against  the  bail,  or  within  such  further  time  as  the  court,  in  whi< 
the  action  is  pending,  may  allow.  If  the  defendant  be  confined  in  ai 
jail  of  this  State,  the  bail  will  be  exonerated  by  delivering  to  the  jail 
thereof,  at  any  time  before  the  return-day  of  the  summons  in  the  acti< 
against  the  bail,  a  certified  copy  of  the  order  of  arrest  and  of  the  ba 
bond,  with  a  written  order  thereupon  to  detain  the  defendant  in  custod 
until  discharged  by  law  from  the  action  in  which  the  bond  was  give 
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give  a  written  acknowledgment  of  the  receipt  of  the 
til  be  filed  with  the  original  bond. 

Officer's  liability  for  escape. — If,  after  being  arrested, 
without  fault  on  the  part  of  the  sheriff,  be  rescued,  or 
>e  not  taken  or  be  adjudged  insufficient,  or  a  deposit  be 
lieriff  shall  be  liable  as  bail,  unless  he  shall  have  com- 
ndant  to  jail,  and  obtained  a  written  acknowledgment 
le  jailer;  in  which  case,  the  jailer  shall  be  so  liable, 
lay  discharge  himself  from  such  liability  by  putting 
at  any  time  before  judgment. 

The  liability  of  the  officer,  as  bail,  shall  be  fixed  in  the 
i  in  §  171,  and  can  be  enforced  only  in  a  separate  action 
igainst  him  and  his  sureties  in  his  official  bond,  as  in 
elinquency. 

Liability  of  bail  to  officer, — Bail,  judged    insufficient, 

the  officer  for  the  damages  he  may  sustain  by  reason 
ency. 

ARTICLE  IV. 

MOTION    TO   VACATE   AN   ORDER   OF   ARREST. 

on  to  reduce,  or  to  vacate  arrest. 

affidavit  upon. 
facias  against,  abolished. 

A  defendant,  against  whom  an  order  of  arrest  has  been 
at  any  time  before  judgment  in  the  action,  and  before  a 
tion  on  account  of  the  insufficiency  of  the  bail,  apply  to 

vacation  and  before  executing  a  bail-bond,  to  the  judge 
ty  circuit  judge,  or  to  the  presiding  judge  of  the  county 
the  order  of  arrest,  or  to  reduce  the  amount  of  bail. 
ce  of  the  application  shall  be  given  to  the  plaintiff.  If 
\  bail  ought  not  to  have  been  required,  or  that  the  sum 
demanded  is  too  large,  the  court,  or  judge,  may  vacate 
est,  or  reduce  the  amount  of  bail.  The  decision  of  the 
final  in  the  action,  but  shall  not  affect  the  rights  of  the 
:her  action.  Upon  the  vacation  of  the  order  of  arrest, 
hall  be  discharged,  or  the  bail-bond,  if  any  be  given, 
1 

If  the  motion  be  supported  by  affidavits  or  other  evi- 
»  record  the  plaintiff  may  oppose  it  by  affidavits  or  other 
lition  to  that  on  which  the  order  of  arrest  was  obtained. 
>ss-examination  of  person  on  whose  affidavit  an  order  of  arrest  was  issued. 
The  writ  of  scire  facias  against  bail  is  abolished. 
13 
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CHAPTER  II. 

CLAIM   AND   DELIVERY  OF   PERSONAL   PROPERTY. 

\  1 80.  Immediate  delivery  of  personalty,  when  plaintiff  may  claim. 

§  181,   182.  affidavit  and  order  for. 

\  183.  requisites  of  order  for. 

J  184.  bond  for. 

\  185.  in  action  against  officer. 

g  186.  execution  of  order  for. 

\  187.  Property,  disposition  of,  by  sheriff. 

\  188.  restoration  of,  to  defendant. 

%  189.  appraisment  of. 

§  190.  Sheriff,  keeping  of  property  by. 

{  191.  indemnifying  bond  to. 

#  192.  Orders  may  issue  to  several  counties. 

§  193.  Defendant  may  be  required  to  disclose  as  to  property. 

§  180  [207].  Claim  of  immediate  delivery. — The  plaintiff  in  an  action 
)  recover  the  possession  of  specific  personal  property,  may,  at  the  com- 
lencement  of  the  action,  or  at  any  time  before  judgment,  claim  the 
nmediate  delivery  thereof,  as  is  herein  provided. 

1.  See  §330,  as  to  verdict  in  such  actions. 

2.  If  plaintiff  has  obtained  possession  of  the  property,  pursuant  to  this  chapter,  he  car 
3t  dismiss  his  action  to  the  prejudice  of  the  defendant.     8  Busk,  163. 

§  181  [208].  Affidavit  atid  order  for  immediate  delivery. — An  ordei 
>r  the  delivery  of  property  to  the  plaintiff  shall  be  made  by  the  clerk, 
'hen  an  affidavit  of  the  plaintiff  is  filed  in  his  office  (a),  showing — 

1.  A  particular  description  of  the  property  claimed  (6). 

2.  Its  actual  value  and  the  damages  which  the  affiant  believes  th( 
laintiff  ought  to  recover  for  the  detention  thereof  (c). 

3.  That  the  plaintiff  is  the  owner  of  the  property  or  has  a  specia 
wnership  or  interest  therein — stating  the  facts  in  relation  thereto— 
nd  that  he  is  entitled  to  the  immediate  possession  of  the  property. 

4.  That  the  property  is  wrongfully  detained  by  the  defendant. 

5.  That  it  has  not  been  taken  for  a  tax  or  fine  against  the  plaintiff 
r  under  any  order  or  judgment  of  a  court  against  him ;  nor  seizec 
nder  an  execution,  distress-warrant,  or  attachment  against  his  property 
r,  if  so  seized,  that  it  is,  by  statute,  exempt  from  such  seizure. 

6.  That  the  plaintiff's  cause  of  action  has  accrued  within  one  year 
f  the  action  be  brought  to  recover  property  taken  under  an  executioi 
r  distress-warrant  or  attachment,  the  affidavit  must  state  the  fact  of  th< 
aking  and  the  nature  of  the  process  under  which  it  was  done. 

(a)  It  has  been  held  that  a  verified  petition ,  which  states  grounds  for  an  attachment,  dii 
enses  with  the  necessity  of  a  separate  affidavit.     17  B.  M.t  321  ;  2  Bush,  191. 
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jen  no  decision  of  the  Court  of  Appe 
it  as  to  this,  note  2,  ante,  page  84. 
to  the  value  of  several  articles. 

Value  of  each  article  to  be  j 
of  property  be  claimed,  the  affi 


>le  that,  if  there  be  numerous  articles  c 
ne  article.     See  note  2,  ante,  page  85. 

Requisites  of  order  of  delivery. 
perty  to  the  plaintiff  shall  be 
ereof,  to  the  sheriff.  It  shal 
ction,  and  the  court  in  which 
sheriff  to  take  the  property — 
the  affidavit  of  the  plaintiff— c 
of  the  order  on  a  day  to  be  na 
returnable  as  an  order  of  arr 


Bond  for  immediate  delivery. 
>y  the  sheriff,  until  there  has  b 
r  more  sufficient  sureties  of  th 
le  effect  that  the  plaintiff  shall 
11  perform  the  judgment  of  the 
y,  if  a  return  thereof  shall  be 
loney  as  may  be  adjudged  agai 
)le  the  value  of  the  property  ar 
:ablishing  a  claim  to  the  prope 
shall  be  entitled  to  the  benefit 


against  B,  obtained  possession  of  a  h 
and  filed  an  answer  avowing  title  in 
o  B.     A  judgment  was  rendered  in 

It  was  held,  however,  that  C  was  em 
n  upon   the  bond  of  A  and   his  sui 

as  avowedly  based  upon  a  provision  of 
riz. :  that  "the  provisions  of  this  Cod 
onstrued,  with  a  view  to  promote  its 
but  a  similar  decision  might  now  be  1 
\ned  m  the  Code  of  1854. 

Bond  for  immediate  delivery  h 
)rought  against  a  sheriff,  or  ot 
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ossession  of  property  taken  by  him  under  an  attachment  or  executi 
gainst  a  person  other  than  the  plaintiff,  or  under  a  distress-warrai 
le  bond  provided  for  in  §  184  shall  be  to  the  effect  that  the  pla 
ff  shall  duly  prosecute  the  action,  and  that  he  shall  perform  the  ju< 
lent  of  the  court  therein,  by  returning  the  property,  if  a  return  there 
lall  be  adjudged,  and  by  paying  to  the  defendant,  or  to  the  plaintiff 
le  attachment  or  execution,  or  party  who  sued  out  the  distress-warra 
5  may  be  directed  by  the  court,  such  sums  of  money  as  may 
djudged  against  the  plaintiff  in  the  action,  not  exceeding  double  1 
silue  of  the  property  and  the  costs  of  the  action. 

§  186  [213].  Execution  of  order  of  delivery . — The  sheriff  shall  execi 
le  order  by  taking  the  property  therein  mentioned,  if  it  be  found 
le  possession  of  the  defendant  or  of  his  agent,  or  of  any  other  pen 
ho  obtained  possession  thereof  from  the  defendant,  directly  or  ir 
sctly,  after  the  order  was  placed  in  the  sheriff's  hands.  He  shall  a 
eliver  a  copy  of  the  order  to  the  defendant,  or  to  the  person  from  wh< 
ossession  the  property  is  taken ;  or,  if  neither  can  be  found,  he  si 
jave  it  at  the  usual  place  of  abode  of  either,  with  some  person  of 
%e  of  sixteen  years  or  over. 

§  187  [214].  Disposition  of  property  by  s/ieriff. — If  the  affidavit  of 
laintiff  state  that  the  property  was  taken  under  an  attachment,  e 
iition,  or  distress-warrant,  the  sheriff  shall  deliver  it  to  the  plain 
1  every  other  case  he  shall  retain  the  property  for  two  days,  un 
le  bond  mentioned  in  the  succeeding  section  be  sooner  executed. 

§  188  [215].  Restoration  of  property  to  defendant, — Within  two  d 
Fter  the  taking  of  the  property  by  the  sheriff,  the  defendant,  or  ; 
ne  for  him,  may,  if  the  property  was  not  taken  under  an  attachmc 
xecution,  or  distress- warrant,  cause  a  bond  to  be  executed  to  the  pi 
ff,  in  the  presence  of  the  sheriff,  by  one  or  more  sufficient  sureties 
ouble  the  value  of  the  property,  to  the  effect  that  the  defendant  s 
erform  the  judgment  of  the  court  in  the  action  (a) ;  whereupon, 
iieriff  shall  restore  the  property  to  the  defendant,  or  to  the  persoi 
hose  possession  it  was  found.  If  such  bond  be  not  executed  wil 
le  time  above  limited  the  sheriff  shall  deliver  the  property  to  the  pi 
ff.      He  shall  return  the  bonds  with  the  order. 

(a)  I.  A  sued  B,  C,  and  D :  1st,  for  a  debt  of  $500  due  from  B ;  2d,  to  foreclose  a  11 
ige  on  a  slave  made  by  B  to  secure  that  debt ;  and  3d,  for  the  immediate  possessioi 
id  slave ;  C  and  D  held  a  junior  mortgage  on  the  slave,  and  were  therefore  made  del 
its :  the  defendants,  with  E  as  surety,  gave  bond  to  perform  the  judgment  of  the  c 
1  the  action ;  there  was  a  judgment  for  $500  against  B,  and  for  a  sale  of  the  slave  to 
:  the  slave  was  surrendered  and  sold  for  $400:  A  sued  on  the  bond  for  the  residu 
te  debt,  and  it  was  held  that  he  was  not  entitled  to  recover.  McKee  v.  Popi 
>.  M.,  553. 


Digitized  by 


Google 


CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY.  igj 

such  bond  can  not  be  proceeded  against  by  motion.      Gay  v.  Morgan,  4 

n  the  bond  are  liable  for  costs  of  the  action,  as  well  as  for  the  property. 
tune,  6  Bushy  113. 

5].  Appraisement. — Before  taking  any  bond,  upon  the  sug- 
e  plaintiff  that  the  value  of  the  property  is  not  truly  stated 
for  its  delivery,  or  upon  such  suggestion  of  the  defendant, 

producing  the  property  to  the  sheriff,  he  shall  select  three 
housekeepers  to  appraise  the  same,  under  oath  to  be  ad- 
r  him — whose  appraisement,  indorsed  upon  the  order,  shall 
is  the  value  of  the  property,  in  taking  the  bond. 
7].  Keeping  of  property  by  sheriff. — The  sheriff  shall  safely 
Dperty,  and  shall  be  allowed  by  the  court  the  necessary 
ioing  so,  to  be  paid  by  the  plaintiff  and  taxed  in  the  costs. 
8].  Indemnifying  bond  to  sheriff. — If  another  person  than 
t  or  his  agent  claim  the  property  taken  by  the  sheriff,  and 
*  sheriff  his  affidavit  that  he  is  entitled  to  the  possession 
he  sheriff  shall  not  be  bound  to  keep  it,  or  deliver  it  to  the 
iss  he  shall,  within  two  days  after  the  delivery  to  him,  or 
:>r  attorney,  by  the  sheriff,  of  a  copy  of  the  affidavit,  indem- 
iff  against  the  claim,  by  a  bond  executed  by  one  or  more 
eties,  in  double  the  value  of  the  property.  No  claim  to 
:y  by  any  other  person  than   the  defendant  or  his  agent 

against  the  sheriff,  unless  so  made.      He  shall  return  the 
he  claimant,  with  his  proceedings  thereon,  to  the  clerk's 


in  possession  of  the  property  when  the  sheriff  takes  it,  is  not  bound  to  make 
right ;  the  sheriff  takes  the  property  at  his  peril.     Mann  v.  Martins1  Adnfr., 

9].  Orders  may  issue  to  srocral  counties. — An  order  may,  at 
>re  judgment,  be  directed  to  any  county  for  the  delivery  of 
claimed.  And  several  orders  may  issue  at  the  same  time, 
dy,  at  the  option  of  the  plaintiff;  but  only  one  of  them 
d  in  the  costs,  unless  otherwise  ordered  by  the  court. 
d].  Disclosure  of  property  by  defendant. — If  it  appear  from 
of  the  plaintiff,  or  the  return  of  the  order  of  delivery,  that 
'  claimed  has  been  disposed  of  or  concealed  so  that  the 
t  be  executed,  the  court  may  compel  the  attendance  of  the 
tamine  him  on  oath  as  to  the  situation  of  the  property,  and 
obedience  of  its  orders  in  this  respect  as  in  cases  of  con- 
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CHAPTER  III. 

ATTACHMENT. 

Art.  i.   General  attachments. 

* '  2.  Attachments  in  certain  actions. 

"  3.  Attachments  against  specific  property. 

"  4.   Discharge  and  reinstatement  of  attachments. 

ARTICLE  I. 

GENERAL  ATTACHMENTS. 

Subdivision  i.  Grounds  of  attachment. 

4i  2.  How  an  attachment  is  obtained. 

"  3.  Execution  and  return  of  attachment. 

"  4.  Disposition  of  attactted  property. 

"  5.  Proceedings  on  attachments. 

SUBDIVISION  I. 

GROUNDS  OF  ATTACHMENT. 

§  194,  Sub.  I,    II.  Attachment,  grounds  of,  in  action  for  money. 

III.  for  property. 

\  195.  for  rent. 

§  194  [221].    Grounds  of  attachment  generally. — The  plaintiff  may,  at 
after  the  commencement  of  an  action  (a),  have  an  attachment  (b) 
ainst  the  property  of  the  defendant  (c),  including  garnishees  as  is  pro- 
led  in  §  227,  as  a  security  for  the  satisfaction  of  such  judgment  as 
ly  be  recovered — 
I.   In  an  action  for  the  recovery  of  money  (d)  against — 

1.  A  defendant,  who  is  a  foreign  corporation,  or  a  non-resident  of 
5  State  (e) ;  or, 

2.  Who  has  been  absent  herefrom  four  months  (/) ;  or, 

3.  Has  departed  herefrom  with  intent  to  defraud  his  creditors ;  or, 

4.  Has  left  the  county  of  his  residence  to  avoid  the  service  of  a  sum- 
>ns  (g) ;  or, 

5.  So  conceals  himself  that  a  summons  can  not  be  served  upon 
n(A);  or, 

6.  Is  about  to  remove,  or  has.  removed,  his  property,  or  a  material 
rt  thereof,  out  of  this  State,  not  leaving  enough  therein  to  satisfy  the 
lintiff's  claim,  or  the  claims  of  said  defendant's  creditors  (1 )  ;  or, 

7.  Has  sold,  conveyed,  or  otherwise  disposed  of,  his  property,  or 
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litted  it  to  be  sold,  with  the  fraudulent  intent  to  cheat, 
,  his  creditors  (J)  ;  or, 

to  sell,  convey,  or  otherwise  dispose  of  his  property,. 
b  (k).  But  an  attachment  shall  not  be  granted  on  the 
defendant  is  a  foreign  corporation,  or  a  non-resident  of 
ny  claim  other  than  a  debt  or  demand  arising  upon  & 
;s  or  implied,  or  a  judgment  or  award, 
ion  for  the  recovery  of  money  due  upon  a  contract,  judg- 

if  the  defendant  have  no  property  in  this  State  subject 
r  not  enough  thereof  to  satisfy  the  plaintiffs  demand, 
>n  of  the  demand  will  be  endangered  by  delay  in  obtain- 

a  return  of  no  property  found  (/). 

iction  to  recover  the  possession  of  personal  property 
ordered  to  be  delivered  to  the  plaintiff,  and  which  prop- 
ereof,  has  been  disposed  of,  concealed,  or  removed,  so 
>r  its  delivery  can  not  be  executed  by  the  sheriff. 

ncnt  issued  before  the  issuing  of  a  summons,  or  making  of  a  warning- 
Ky.,  11 ;  86  Id.,  247-48;  and  a  summons  against  "  the  unknown  chil* 
i  a  nullity.     86  Ky.,  248. 

n  not,  by  suing  in  equity  and  obtaining  an  attachment  upon  a  legar 
:  the  court  with  the  right,  against  the  objection  of  the  defendant,  to 

presented  by  the  defendant;  such  as  a  plea  of  payment  or  of  legal 
it  is  entitled  to  a  transfer  of  the  action  to  the  ordinary  docket  for  the 

Code,  1 10;  Ateek  v.  AfcCall,  80  Ky.,  371. 
it  can  be  obtained  only  in  the  court  in  which  the  action  is  pending. 

ABLE  TO  ATTACHMENT.* 

Dt  attach  money  due  to  teachers  of  common  schools,  in  the  hands  of 
s  (8  Bushy  336;  78  A3'.,  116);  nor  money  due  from  the  State  to  an 
Dfficer  {Divine  v.  Harvie,  7  Afon.,  439) — aliter,  if  the  money  has  been 
f  the  employe  or  officer  (5  B.  Af.,  142) ;  nor  a  jailer's  claims  on  the 
(4  Busk,  8) ;  nor  pension-money  whilst  being  transmitted  to  the  pen- 

82  Ky.,  60) — aliter  after  it  comes  to  his  possession  (82  Ky.,  60) ;  nor 
negotiable  paper,  before  maturity  (1  Bush,  489) ;  and,  in  view  of  the 
f  the  public,  ordinary  creditors  of  a  turnpike  company  can  not  attach 
a  return  of  nulla  bona  ( Winchester  «5r*  Lexington  T,  R.  Co.  v.  Vwiontr 
iinary  creditors  of  a  railroad  company  can  not,  even  after  a  return  of 
:s  cars  or  fuel  {Phillips  v.  IVinslow,  18  B.  Af,  448),  or  its  funds  in  the 

or  employes  (Wilder  v.  Shea,  13  Bush,  128);  but  the  chancellor  wilE 
;  or  any  surplus  fund  to  be  applied  to  payment  of  the  debt  (5  B.  J/.,, 
nd,  though  §207  of  the  Code  expressly  provides  for  attaching  "a  fund 
'as  intimated  as  to  the  right  of  a  creditor  to  attach  such  fund  in  the 

without  the  express  consent  of  the  court.  12  Bush,  709.  And  a 
ch  the  debtor's  right  to  recover  usury  (I  B.  Af.,  321 ;  7  Id.r  $4)  1  but 
1  contest  between  attaching  creditors  and  a  mortgagee  of  the  debtor's 
ors  have  a   right  to  purge  the    mortgagee's   claim    of  usury  which. 


Is  to  property  exempt  from  attachm>.nt  by  statute,  see  J  200. 
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as  not  been  paid.  10  B.  M.,  118.  And  creditors  can  not  attach  a  debt  due  from  A  I 
leir  insolvent  debtor,  if  said  debtor  be  indebted  in  as  large  a  sum  to  said  A  and  anoth< 
erson.      Chamberlain,  &c,  v.  Stewart  &  Powell,  6  Dana,  32. 

But  a  creditor  may  attach  the  salary  of  a  city-officer  (10  B.  M.,  109;  12  Bush,  354); 
ond  which  the  debtor  has  fraudulently  procured  to  be  executed  to  a  third  person  (1  Dam 
3i) ;  land,  though  occupied  as  an  encampment  by  military  forces  of  the  United  Stati 
)  Bush,  120) ;  or  any  available  interest  of  a  non-resident  debtor  in  property  within  the  jun 
\ction  of  the  court,  and  in  the  possession  of  any  person  also  within  its  jurisdiction  (3  Dam 
17;  and  see  I  Duv.,  53);  as,  a  non-resident's  claim  against  a  resident  debtor  (West' 
lartlett  <5r*  Cox,  I  Mar.,  112) ;  a  non-resident's  interest,  as  mortgagee,  in  a  steamboat  ten 
orarily  here  (Lyon  v.  Johnson,  3  Dana,  544)  :  a  non-resident's  claim  upon  a  residei 
isurance  company,  for  loss  caused  by  fire,  though  he  may  have  failed  to  make  preliminai 
roofs,  &c,  the  plaintiff  being  allowed  to  do  so.     3  Bush,  333. 

As  to  attaching  the  interest  of  beneficiaries  in  trust  estates,  see  Bullitt  and  Feland's  notes  1 
lapter  63,  article  I,  §21,  of  the  General  Statutes;  also  83  Ay.,  305,  and  Rudd v.  Hogai 
5  Ay.,  159. 

As  to  attaching  property  fraudulently  purchased  by  a  debtor,  in  tlie  name  of  another,  & 
ullitt  and  Feland's  note  17  to  chapter   44,  article  1,  \  2,  of  the  General  Statutes. 

(d)  Plaintiff  may  have  an  attachment  for  damages  caused  by  a  tort.  Clark  v.  Seato 
8  B.  M.,  226. 

(e)  Non-residence. 

1.  Section  221  of  the  Code  of  1854  gave  the  right  of  attachment  against  "a  defenda 
r  several  defendants,  wfio,  or  some  one  of  whom,  is  a  foreign  corporation,  or  a  non-reside 
f  the  State,"  or  who  committed  either  of  the  acts  therein  mentioned  as  ground  for  \ 
ttachment.  But  an  act  of  March  10,  1856  (Ses.  Acts,  page  84),  changed  that  rule  as 
on-residence,  and  it  was  held  that,  with  that  exception,  a  ground  of  attachment  again 
ne  of  several  defendants,  jointly  bound,  authorized  an  attachment  against  all.  2  Me 
04;  4  Bush,  45. 

This  Code  omitted  the  words  "or  some  one  of  7ohom,"  in  order  to  prevent  attachmer 
gainst  several  defendants,  jointly  liable,  because  one  of  them  had  subjected  himself  therel 
lut  see  \  209,  as  to  selling  property  where  the  interest  of  one  joint  owner  has  been  attache 

2.  Non-residence  does  not  authorize  an  attachment  except  for  debts  on  contracts,  juc 
lents,  or  awards.     \  194,  subs.  8. 

3.  Non-residence  of  the  defendant  is  ground  for  an  attachment,  even  in  favor  of  a  nc 
:sident  plaintiff  (6  Bush,  687),  even  though  the  defendant  be  in  this  Stale  (13  B.  J 
31);  but  an  affidavit  for  a  warning  order  must  state  that  the  defendant  is  absent 
elieved  to  be  so.     §  57,  subs.  2. 

4.  As  to  proof  of  non-residence;  see  §  58,  subs.  6. 

5.  Upon  the  question,  whether  or  not  an  attachment  is  necessary  to  give  jurisdiction 
5  property  of  a  defendant  constructively  summoned,  see  §418  and  notes  thereto. 

(/)    Four  months*  absence. 

The  defendant   left  his   residence,   intending  to  go  out  of  the  State,  and  did  go. 
as  held  that  four  months'  absence  from  his  residence  authorized  an  attachment,  thou 
11  unexpected  casualty  prevented  him,  for  a  few  days,  from  leaving  the  State.     4  Met.,  2! 

{g)  Leaving  the  State  to  avoid  arrest  on  a  criminal  charge  comes  within  the  reason 
lis  provision,  if  it  has  the  effect  of  preventing  service  of  process  in  a  civil  action  for  t 
»me  wrong.     86  Ky.,  457. 

( h )    Concealment. 

1.  An  attachment  is  authorized,  if  the  defendant,  to  avoid  the  service  of  a  summons,  0 
cal  himself  at  home,  or  secretly  depart  therefrom  to  some  other  place  in  or  out  of  1 
ounty.      I  Dm'.,  342;  3   Bush,  319. 

2.  See  \  197,  as  to  sheriff's  return. 
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roperty. 

of  insolvency  alone  is  insufficient  for  an  attachment ;  a  charge  of  remov- 
inaccompanied  with  the  statement  that  the  party  was  about  to  remove 
aterial  part  thereof,  out  of  the  State,  not  leaving  enough  to  satisfy 
,  is  equally  defective."     18  B.  M.,  230. 

in  act  of  February  15,  1838  (3  S.  L.,  116)  declared  that  "when  any 
10  shall  be  indebted,  shall  be  about  to  remove  his,  her,  or  their  prop- 
nonwealth,  or  fraudulently  intend  to  sell,  convey,  or  otherwise  dispose 
>,  wares,  and  merchandise,  choses  in  action  or  other  property,  with  the 
indering,  or  delaying  creditors  in  the  collection  of  their  debts,"  courts 
lave  jurisdiction  to  attach  the  property,  &c. ;  and  it  was  held  that  the 
bus:  "When  any  debtor  shall  be  about  to  remove,  or  fraudulently  to 
rwise  dispose  of  his  property  or  any  part  thereof,  with  the  intent  or 
ering  or  delaying  any  of  his  creditors,  &c. ;"  and  that  "  when  a  debtor 
onestly  in  fact,  to  remove  permanently  from  this  Commonwealth 
;  or  securing  his  creditors  here),  the  whole  of  his  estate,  or  such  por- 
jnt  or  unreasonably  to  obstruct  the  coercive  collection  of  the  debts,  by 
f  our  courts,  in  judgment  of  law  he  intends  either  to  defraud,  hinder, 
>;  "  but  that  the  contemplated  removal,  when  "  without  any  injurious 
:t,  must  be  a  permanent  one;  "  and  that  the  statute  did  not  apply  to 
e  across  the  State-line,  expecting  his  return ;  or  to  the  sending,  across 
teamboat  employed  in  transportation  between  this  State  and  another 
y,  1  B.  AI.,  155);  but  that  the  permanent  removal  of  a  debtor,  with  a 
:rty,  without  leaving  enough  to  satisfy  the  demands  of  his  creditors 
of  his  property  to  attachment.  Nutter  v.  Cottneit,  3  B.  M.,  199. 
mtgomery  v.  Tilley,  as  to  temporary  removal  of  property,  seems  to 
de:  see  Myall  v.  Wright ',  2  Bush,  130,  which,  however,  relates  to  a 
or  himself, 
of  the  words  property  in  this  State,  see  Field  v.  Montmollin,  5  Bush,  455. 
itidulently  conveyed.  A  judgment  and  return  of  nulla  bona  are  not 
ize  an  attachment  of  property  fraudulently  conveyed,  or  about  to  be 
id.     80  Ay.,  600. 

lud.  An  affidavit,  that  the  defendant  is  "about  to  waste  or  dispose 
th  fraudulent  intent,  is  sufficient.  18  B.  Af.,  632. 
vperty  sud/ect  to  execution.  It  is  not  sufficient  to  show  that  the  defendant 
st  appear  that  he  has  not  property  enough,  subject  to  execution,  to 
5  demand;  and  no  other  ground  need  be  shown  (78  Ay.,  246)  ;  but, 
e  not  enough  of  such  property,  if  he  and  others,  jointly  bound  with 
jrty  is  not  subject  to  attachment  (Francis  v.  Burnett,  84  Ay.,  23) ;  and 
t  expressed  a  doubt  as  to  the  validity  of  an  attachment  obtained  by  a 
»  assignments  of  demands  in  order  to  enable  him  to  make  the  requisite 

shown  (note  (c),  page  199),  owing  to  the  interest  of  the  public,  the 
ke  or  railroad  company  is  not  subject  either  to  execution  or  attach- 
seem  that  a  creditor  of  such  company  may,  by  an  action  in  equity, 
g  obtained  a  judgment  and  return  of  no  property,  acquire  a  lien  on 
income  of  such  company.     14  Bush,  389. 

htnents  for  rent. — The  provisions  of  chapter  66,  article 

tl  Statutes,  concerning  attachments  for  rent,  are  adopted 

^ode,  subject  to  any  modifications  herein  contained. 

.  2,  A>.  Stat. 
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SUBDIVISION  II. 

HOW    AN   ATTACHMENT   IS  OBTAINED. 

I 

%  196.  Attachment,  affidavit  for. 

{  197.  when  authorized  by  sheriff's  return. 

%  198.  bond  for. 

\  199.  order  for,  requisites  of. 

$  200.  property  exempt  from. 

§  201.  order  for,  may  issue  to  several  counties.  # 

§  196  [222].  Affidavit  for  attachment. — An  order  of  attachment  shall 
be  made  by  the  clerk  of  the  court  in  which  the  action  is  brought  01 
pending,  in  any  case  mentioned  in  §  194,  subsections  1  and  2,  if  an 
affidavit  of  the  plaintiff  be  filed  in  his  office  (a),  showing — 

1.  The  nature  of  the  plaintiff's  claim  (b). 

2.  That  it  is  just  (c). 

3.  The  sum  which  the  affiant  believes  the  plaintiff  ought  to  re- 
cover (d) ;  and 

4.  The  existence  of  any  of  the  grounds  for  an  attachment  men 
tioned  in  subsections  1  and  2  of  §  194;  or,  in  the  case  mentioned  in 
subsection  3  of  §  194,  if  it  be  shown  by  such  affidavit,  or  by  the  return 
of  the  sheriff  upon  the  order  for  the  delivery  of  the  property  claimed, 
that  the  facts  mentioned  in  that  subdivision  exist. 

{a)  I.  If  the  petition  state  the  facts,  and  be  sworn  to,  a  separate  affidavit  is  unnecessary, 
17  B.  M.,  321 ;  2  Busk,  191. 

2.  An  agent's  affidavit  that  he  believes  the  statements  of  the  petition  are  true  is  suf 
ficient  (1  Met.,  156) ;  but  he  must  stale  that  the  principal  is  out  of  the  county  (3  Met.,  278) 
and  that  he  is  agent  or  attorney.     2  Duz.,  487. 

3.  An  affidavit  that  the  plaintiff  "is  informed  and  believes  "  that  the  defendant  is  aboui 
to  sell,  &c,  with  a  verification  stating  that  the  plaintiff  "  believes  "  that  the  said  affidavi 
is  true,  is  not  sufficient  to  authorize  an  attachment.     1  Mel.,  42. 

But  such  an  affidavit,  with  a  verification  stating  that  it  is  true,  is  sufficient.     2  Met.,  137 

4.  An  affidavit  slating,  111  the  alternative,  two  grounds  of  attachment,  is  sufficient,  if 
each  of  the  grounds  would  authorize- an  attachment  (2  Bush,  197;  4  Id.,  644):  contra, 
Hardin,  65  and  342;  and  see  \  113,  subs.  4,  of  Code,  which  allows  alternative  pleadings,  if 
the  party  state  that  one  of  the  facts  is  true,  and  that  he  does  not  know  which  of  then 
is  true.  The  decisions  in  2d  and  4th  Bush  were  not,  however,  based  on  that  provision 
which  was  not  contained  in  the  Code  of  1854. 

5.  The  issuing  of  an  attachment  without  affidavit  {Bishop  v.  McQuery,  13  Bush,  417) 
or  upon  a  defective  affidavit  {Allen  v.  Brcnvn,  4  Met.,  343,  and  cases  cited)  is  erroneous 
but  in  Paul,  &*c,  v.  Smith,  &c,  82  Ky.,  451,  it  was  held  by  two  judges  out  of  three  (on< 
not  sitting),  that  proceedings  against  an  absent  defendant,  upon  an  attachment  issued  upor 
a  defective  affidavit,  though  erroneous,  were  not  void;  ihat  ihe  warning  order  gave  th< 
court  jurisdiction  of  the  case;  and  that  a  sale  of  the  attached  property,  under  its  judg 
ment,  passed  title  to  the  purchaser.     See  Judge  Hines'  dissenting  opinion,  82  Ky.,  461. 

6.  As  to  amending  affidavit,  see  \  268,  subs.  2. 

7.  An  answer,  denying  the  statements  of  the  plaintiff's  affidavit,  makes  an  issue,  anc 
casts  the  burden  of  proof  on  the  plaintiff;  and  the  issue  should  be  tried  by  the  court, 
even  in  an  ordinary  action.     14  B.  A/.,  195. 
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er  the  Code  of  1854,  that  the  plaintiff's  statement,  in  his  petition, 
vit,  that  the  defendant  had  been  absent  from  the  State  four  months, 
1st  be  proved,  although  not  controverted  by  the  answer  or  affidavit 
)uv.$  396;  2  Bushy  132. 
subs.  6. 

of  any  decision  as  to  "showing  the  nature  of  the  plaintiff's  claim." 
»e  sufficient  to  state  facts  showing  that  it  is  founded  on  an  express 
contract  or  a  judgment  or  an  award  or  a  tort. 

iffidavit  to  state  that  the  claim  is  just  is  fatal  to  an  attachment 
the  demand  be  not  controverted  by  the  defendant's  answer.     17 

it  the  plaintiff  "will  recover"  a  certain  sum  is  not  equivalent  to  an 
**  is  just,"  and  that  he  "ought  to  recover,"  and  is  not  sufficient; 
ion  in  his  answer,  that  the  claim  is  just,  can  not  cure  the  defect  as 
;  Met.,  281 :  query. 

ttachment  authorized  by  sheriff's  return. — A  return  by 
1  summons  against  a  defendant,  that  he  has  left  the 
te  service  of  the  summons,  or  has  concealed  himself 
rpose,  is  equivalent  to  the  statement  of  the  fact  in  the 

^ond  for  attachment. — The  order  of  attachment  shall 
he  clerk,  until  a  bond  has  been  executed  in  his  office 
tfficient  sureties  of  the  plaintiff  to  the  effect  that  the 
to  the  defendant  all  damages  which  he  may  sustain 
attachment,  if  the  order  be  wrongfully  obtained,  not 
the  amount  of  the  plaintiff's  claim. 

ONGFUL  ATTACHMENTS   are 

ommonlaw:  See  note  1,  ante,  pages  88,  89. 
^revisions :  See  note  2,  antey  pages  89,  90. 
nent-bond:  See  note  (1),  ante%  page  90. 

equisites  of  order  of  attachment. — The  order  of  attach- 
ected  and  delivered  to  the  sheriff (#),  with  as  many 
he  plaintiff  may  direct.  It  shall  require  him  to  attach 
e  property  of  the  defendant  in  his  county  not  exempt 
r  so  much  thereof  as  will  satisfy  the  plaintiff's  claim 
iffidavit,  which  shall  be  stated  in  the  order,  and  the 
the  action,  not  exceeding  thirty  dollars  (6) ;  also,  to 
shees  to  answer  in  the  action  on  the  return  day  of  the 
e  due  return  thereof.  The  order  shall  be  made  re- 
er  of  arrest  is  directed  to  be  returned  (c). 
7  and  668  as  to  officers  or  persons  to  whom  an  order  of  attachment 

:hment,  unlike  a  summons,  must  be  executed  by  the  officer  or  person 

79  A>.,  510. 

id,  unless  it  run  in  the  name  of  the  Commonwealth.     78  £y.t  279. 
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4.  Such  "looseness"  as  "Sept.  8,  '76,"  for  the  date  of  an  order  of  attachment 
not  to  be  encouraged."     78  Ky.%  281. 

5.  It  is  legal  attestation  of  the  officer  issuing  a  writ  which  gives  it  validity.  4  Bush, 

6.  As  to  the  officers  who  might  serve  orders  of  attachment  under  the  Code  of  1854, 
2  Bust,  197. 

(6)  As  to  stating  the  amount  of  the  plaintiff's  claim  in  the  order  of  attachment,  s 
Bus/i,  191-92. 
[c)  See  §156. 

§  200.    Property  exempt  from  attachment  by  statute.  — The  provisi 
°f  §§  S>  6,  7,   and   8,   of  article  XIII,   of  chapter   38,   of  the  Gen< 
Statutes,  are  made  applicable  to  attachments  under  this  Code. 
See  A>.  Stat.,  \\  1 697-1 701. 

[By  an  act  of  March  17,  1902  (Acts  1902,  /.  52),  it  is  provided: 
That  wages  earned  out  of  this  State  and  payable  out  of  this  Si 
shall  be  exempt  from  attachment  or  garnishment  in  all  cases,  where 
cause  of  action  arose  out  of  this  State,  and  it  shall  be  the  duty 
garnishees  in  such  cases  to  plead  such  exemption  unless  the  defend 
is  actually  served  with  process.] 

§  201  [226].  Orders  of  attachment  may  issue  to  several  counties. — 
ders  of  attachment  may  be  issued  to  the  sheriff  of  any  county;  and  J 
eral  of  them  may,  at  the  option  of  the  plaintiff,  be  issued  at  the  same  t: 
or  in  succession.  But  such  only  as  have  been  executed  in  whole  01 
part  shall  be  taxed  in  the  costs,  unless  otherwise  directed  by  the  co 

The  Code  authorizes  an  attachment  to  issue  from   the  county  in  which  the  defen 
resides  or  is  summoned,  upon  his  land  in  any  county.     Nixon  y.Jack,  16  B.  Af.t  179. 

SUBDIVISION  III. 

EXECUTION  AND  RETURN  OF  ATTACHMENT. 

\  202.  Orders  of  attachment,  precedence  of. 

§  203.  manner  of  executing. 

\  204.  duty  of  officer,  on  whom  executed. 

\  205.  garnishee,  on  whom  executed. 

\  206.  personalty  to  be  first  taken  under. 

\  207.  how  executed  on  fund  in  court. 

g  208.  interest  in  joint  property. 

§  209.  against  joint  interest  authorizes  sale  of  property,  whe 

#  210.  pending  in  different  courts. 

#211.  officer  may  require  indemnity  before  levying. 

£  212.  lien  of. 

^  213.  Property,  sheriff's  pursuit  of. 

\  214.  delivery  of,  to  person  in  possession  on  bond. 

\  215.  appraisement  of. 

\  216.  not  subject  to  attachment,  plea  of,  no  defence  in  proceedings  on  b 

§  217.  Sheriffs  return  on. 

§  202  [227].  Precedence  of  attachments. — Several  orders  of  atfc 
ment  against  a  defendant  shall  have  precedence  according  to  the  t 
of  their  delivery  to  the  sheriff,  subject  to  the  provisions  of  §  207. 

The  presumption  is,  nothing  being  shown    to  the  contrary,  that   attachments 
levied  in  the  order  in  which  the  petitions  were  field.      I  Dui>.,  394;  3  Bush,  334. 
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ilure  to  levy  attachments  ii 
;e  the  rights  of  priority ;  a 

i&£.  Af.t  623. 
d  actions,  in  which  attache 
is  to  priority.     78  Ky.,  II,  i 

evy  of  attachment. — Th 
heriff  without  delay  (a 
property,  by  leaving  \ 
upant,  in  a  conspicuou 

>nal  property  capable 
and  holding  it  subjeel 
/  another  officer  under 
tig  to  him  a  copy  of  1 
r  attached. 

personal  property,  by 
ifying  the  property  at 
bt  or  demand,  to  the 
ition,  or  property  held 
*r  or  agent  upon  whe 
irovisions  of  §51,  and 
;wer  as  a  garnishee  in 
ind  summon,  such  pen 

ctof  May  15,  1886,  by 
case  describing  or  sj 
a  notice  that  the  pers 
nt  is  delivered  is  sumr 
ay  and  time  on  which 

attachment  after  its  return-d 
by  the  sheriff,  in  his  return 
saying  that  he  placed  it  ii 

ing  the  property,  and  stating 

2  Duv.t  485. 

urn,  upon  an  attachment  aga 

'  is  presumptively  sufficient 

119. 

Is  levied  on  in  possession  of 

ae  validity  of  the  levy ;  he 

365. 

cW.,  87  A>.,  56,  the  courl 
:d  that,  even  before  the  an 
t  to  describe  the  debt. 
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2.  "  A  fundamental  doctrine  of  garnishment  is,  that  the  plaintiff  does  not  acquire 
greater  rights  against  the  garnishee  than  the  defendant  himself  possesses.  When,  therefi 
the  attachment-plaintiff  seeks  to  avail  himself  of  the  rights  of  the  defendant  against 
garnishee,  his  recourse  against  the  latter  must  of  necessity  be  limited  by  the  extent  of 
garnishee's  liability  to  the  defendant."     12  Bush,  708. 

3.  In  an  action  against  a  railroad  company  (after  a  return  of  nulla  bona)  the  plain 
seeking  to  attach  funds  belonging  to  it,  caused  a  summons,  with  the  object  of  the  acl 
indorsed  thereon,  to  be  delivered  to  the  president  of  the  company,  and  the  court  Si 
14  The  delivery  of  the  summons  to  that  officer,  he  not  being  a  party,  was  but  the  service 
the  process  upon  the  company  itself;  and  there  is  no  section  of  the  Code  which  provides  t 
an  attachment-lien  on  intangible  property  may  be  created  by  the  service  of  any  charai 
of  process  on  the  judgment-defendant  alone.  Without  expressing  an  opinion  as  to  whet 
or  not  the  money  of  a  corporation  can  be  attached  in  the  hands  of  its  officers  and  servai 
we  hold  in  this  case  that  the  provisions  of  the  Code  were  not  pursued,  and  that  no  li 
or  claim  to,  any  moneys  that  may  have  passed  into  the  hands  of  the  receiver  was  create 
12  Busk,  711. 

§  204.  Duty  of  officer  on  whom  attachment  is  served. — It  shall  be  1 
duty  of  every  officer  upon  whom  an  order  of  attachment  may  be  e: 
cuted  pursuant  to  §  203,  subsection  2,  to  furnish  an  inventory  a 
appraisement  of  the  attached  property  held  by  him,  or  copies  there 
and  a  statement  of  the  distress  or  process  under  which,  and  of  the  si 
for  which,  it  is  held,  to  the  officer  executing  the  attachment ;  and 
hold  so  much  of  the  attached  property,  or  of  its  proceeds,  as  may  1 
be  necessary  to  satisfy  such  process  or  distress,  subject  to  the  order 
the  court  from  which  the  attachment  issued ;  and  his  failure  to  perfo 
either  of  those  duties  may  be  punished  by  the  court  as  a  contempt. 

§  205  [229].  Duty  of  garnishee. — It  shall  be  the  duty  of  every  pen 
mentioned  in  subsection  3  of  §  203,  to  whom  the  sheriff  shall  apj 
therefor,  to  furnish  him  a  certificate  of  the  number  of  shares  of  the 
fendant  in  the  stock  of  the  corporation,  or  a  description  of  the  pr 
erty  held  by  such  corporation  or  person  for  the  benefit  of  the  defenda 
or  belonging  to  him,  or  the  amount  of  the  debt  owing  to  the  defenda 
by  such  corporation  or  person,  whether  due  or  not ;  and  a  failure 
perform  this  duty  may  be  punished  by  the  court  as  a  contempt. 

See  ?§  223  to  227. 

§206  [230].  Personalty  to  be  first  taken. — The  defendant's  perso 
property  shall  be  first  taken  under  an  attachment;  if  enough  thereof 
not  found,  then  his  real  property. 

§207  [231].   Attachment  of  fund  in  court. — If  the  property  to 
attached  be  a  fund  in  court  (a),  the  attachment  shall  be  executed 
leaving  with  the  clerk  of  the  court  a  copy  thereof,  with  a  notice  sp< 
fying  the  fund ;  and  if  several  orders  of  attachment  be  executed  up 
such  fund  on  the  same  day,  they  shall  be  satisfied  out  of  it  ratably. 

(a)  In  Newport  &  Cm.  Bridge  Co.  v.  Douglass,  12  Bush,  709,  a  doubt  was  intimi 
concerning  the  right  to  attach  funds  in  the  hands  of  a  receiver  without  leave  of  court. 
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Attachment  of  interest  in  joint  property. — The  sheriff  shall 
g  an  attachment  upon  personal  property  held  by  the 
attachment  jointly  or  in  common  with  another  person, 
of  such  property,  until  a  bond  be  executed  to  such 
one  or  more  sufficient  sureties  of  the  plaintiff,  to  the 
ill  pay  to  such  person  the  damages  he  may  sustain  by 
rig  out  of  the  order,  not  exceeding  double  the  amount 
claim. 

property  may  be  sold  under  attachment  against  one  joint 
:tion  against  joint  debtors,  in  which  an  interest  in  joint 
hed  under  an  order  of  attachment  against  only  part  of 
nt  be  rendered  against  all  of  the  defendants,  and  the 
istained,  the  court  may  subject  the  whole  of  the  joint 
ndisposed  of,  to  the  satisfaction  of  the  judgment. 

94- 

ments  pending  in  different  courts. — If  attachments,  levied 
operty,  in  whole  or  in  part,  be  pending  in  different 

rts  be  of  equal  jurisdiction,  either  of  them,  or  during 
jje  thereof,  may  order  the  removal  of  so  many  of  said 
i  of  the  actions  in  which  they  may  have  been  issued, 
>ary  to  have  all  of  them  in  one  of  said  courts  (a). 
rts  be  not  of  equal  jurisdiction,  one  of  said  courts  of 
:ion,  or  the  judge  thereof  during  vacation,  may  make 
loval  to  one  of  said  courts  of  superior  jurisdiction. 
•  may  be  made  on  the  motion  of  any  party  to  either  of 
r  reasonable  notice  to  all  other  parties  to  said  actions  or 
5;  and  affidavits  may  be  read  for  or  against  the  motion, 
ourts  shall,  pursuant  to  such  order,  immediately  remove 
le  case  therein  mentioned,  accompanied  by  certified 
ers  made  therein  (b) ;  and,  if  the  removal  be  to  another 
:  shall  have  the  fees  allowed  by  law  for  like  services  in 
Df  venue — to  be  paid  in  advance  by  the  applicant  for 
to  be  taxed  in  the  costs,  and  finally  paid  out  of  the 
>r  by  such  of  the  parties  as  the  court  may  order. 

is  final.     14  Bushy  191. 

from  one  court  to  another,  all  motions  pending  (though  even  under 

inner  continue  to  be  pending  (and  under  submission)  in  the  latter. 

authority  to  make  such  order  after  an  attachment  from  another  court 
ough  not  returned  {Turners  v.  Hcnuard,  2  Duval,  1 12):  a  liter,  if  the 
een  levied.     Howe  &  Barnes  v.  Stevenson,  *SrY.,  84  Ky.y  576. 
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4.  A  party,  by  moving  for  judgment  in  a  court  to  which  the  action  has  been  erroneously 
transferred,  waives  his  objection  to  the  jurisdiction,  if  the  court  have  jurisdiction  of  the 
subject.     Howe  &  Barnes  v .  Stevenson,  84  Ky.,  576. 

[b)  Attachments  having  been  levied  on  the  same  property  in  actions  pending  in  the 
Campbell  Chancery  Court,  and  in  the  Louisville  Chancery  Court,  the  former  court  over- 
ruled a  motion  for  an  order  of  removal  to  the  latter  court ;  and,  subsequently,  the  latter 
sustained  a  like  motion,  though  the  aforesaid  decision  was  relied  on  in  bar;  and  it  was 
held  that  the  clerk  of  the  former  court  was  bound  to  obey  said  order,  though  the  cases  in 
said  court  were  under  submission  when  it  was  made.     14  Bush,  186. 

§  211.  Bond  of  indemnity. — If  an  officer  who  levies,  or  is  required  to 
levy,  an  attachment  upon  personal  property  doubt  whether  it  is  subject 
to  the  attachment,  he  may  give  to  the  plaintiff  therein,  or  to  his  agent 
or  attorney,  written  notice  that  an  indemnifying  bond  is  required.  If 
the  plaintiff  cause  a  bond  to  be  executed,  with  good  surety,  to  be  ap- 
proved by  the  officer,  or  the  judge  of  the  court  from  which  the  attach- 
ment issued,  to  the  effect  that  the  obligors  will  indemnify  the  officei 
against  any  damage  he  may  sustain  by  reason  of  the  levy  of  the  attach 
ment,  such  officer  shall  proceed  to  execute  the  attachment.  If  the 
attachment  have  not  been  levied  the  officer  may  refuse  to  levy  it  unless 
bond  be  executed  as  above  provided ;  or,  if  the  attachment  have  beer 
levied,  the  officer  may  release  the  property,  unless  such  bond  be  exe 
cuted  within  a  reasonable  time  after  the  notice  requiring  it  shall  have 
been  given. 

The  taking  of  an  indemnifying  bond  does  not  prevent  a  claimant  of  the  property  at 
tached  from  suing  the  sheriff  and  his  sureties  on  his  official  bond.     78  Ky.,  460. 

§  212  [233].  Lien  of  attachment. — An  attachment  binds  the  defend 
ant's  property,  in  the  county,  which  might  be  seized  under  an  executior 
against  him,  from  the  time  of  the  delivery  of  the  order  to  the  sheriff  (a), 
in  the  same  manner  as  an  execution  would  bind  it;  and  the  lien  of  the 
plaintiff  is  completed  upon  any  property  or  demand  of  the  defendan 
by  executing  the  order  upon  it  in  the  manner  directed  in  this  article  (b) 

(a)  1.  If  the  plaintiff,  instead  of  delivering  the  order  to  the  sheriff,  obtain  defendant1 
acknowledgment  of  service,  his  lien  commences  at  the  time  of  the  acknowledgment. 
Bush,  334. 

2.  An  order  of  attachment  in  hands  of  sheriff,  with  instructions  from  plaintiff's  attoi 
ney  not  to  levy  it  until  directed  to  do  so,  creates  no  lien.     13  Bush,  625. 

{b)  1.  Service  of  an  order  of  attachment  on  a  railroad  company  creates  no  lien  on  good 
which  it  is  carrying  for  the  debtor,  but  which  are  not  in  the  county.     78  Ky.,  250. 

2.  An  attachment  of  land  can  not  be  affected  by  the  subsequent  levy  of  an  execution 
9  Bush,  223. 

3.  It  was  held  that  the  levy  of  an  attachment  on  land,  as  the  property  of  the  defend 
ant,  created  a  lien  on  his  equitable  title  thereto,  though  the  holder  of  the  legal  title  wa 
not  made  a  party  until  several  months  afterward.     Bank  of  Louisville  v.  Barrick,  1  Duv.%  51 

4.  An  attachment  gives  only  an  equitable  lien,  which  must  yield  to  a  prior  equity 
such  as  a  title  under  an  unrecorded  assignment  (17  B.  A/.,  625;  4  Met.,  61)   or  under  m 
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parol,  of  a  chose  in  acti 
rhich  have  been  purchase 
Af.t  623) ;  or  the  right  c 
5 ;  5  Bush,  93) ;  or  the  ri 
r  the  delivery  of  the  bill 
to  money  deposited  in  1 
;  proceeds  of  stock  belor 
428) ;  or  the  right  of  a 
708. 

11  prevail  even  over  a  reg 
Bell  v.  Farmers9  Bank  oj 
or  partition,  lands  were  d 
ter  which  creditors  of  A 
Igment  of  partition  was 
by  which  the  attached  1 
d  other  lands  to  A ;  and, 
bankruptcy,  it  was  held  1 
on  their  part.  Martin  v 
ir  hand,  it  was  held  that 
not  be  defeated  by  his  cc 
eement  to  make  partition 
e  right  of  a  resident  ere 
has  assigned  for  the  pa 
'n  v.  Kelling,  83  Xy.,  649 

Pursuit  of  property 
been  placed  in  the  h 
1  removed  from  the 
her  county  within  t 
Delivery  of  property 
v*er  any  attached  pi 
id,  upon  the  execul 

plaintiff,  by  such  ] 
effect  that  the  oblij 

that  the  defendant 
on,  or  that  the  prop 
le  order  of  the  coui 

t  against  the  property  of 
>  gave  a  forthcoming  bor 
ie  property,  pursuant  to  \ 
value  of  the  property,  sh 
ed  the  property.  Schwei 
ant  to  J  214  is  to  be  regai 
7  v.  Western  River  Improx 
%shy  122) ;  and  it  is  erron 
\  an  opportunity  of  litigal 
ie  alternative  right  of  d 
•  v.  Riley  1  6  BusA,  122. 
irsuant  to  §214  does  not 
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to  discharge  the  attachment  should  give  bond  pursuant  to  §221.     2te//  v.  7*A<  Wrecking 
Company,  3  ;!/<*.,  558. 

4.  In  Dear  v •.  Brannon,  4  i?w^,  471,  it  was  held  that  a  person  who  asserted  an  un- 
founded claim  to  ahorse  which  had  been  attached,  and  gave  bond  pursuant  to  \  214;  was 
liable  for  the  value  of  the  horse,  though  it  died  pendente  lite.     But  see  9  Bush,  675. 

5.  Under  statutes  existing  before  the  Code,  the  penalty  of  the  forthcoming  bond  being 
$200,  and  the  attached  property  being  worth  $325,  the  amount  of  the  plaintiff's  claim, 
and  $90  worth  of  the  property  having  been  delivered  to  the  sheriff,  the  obligors  were  held 
liable  for  the  amount  of  the  penalty  of  the  bond.     Bland  v.  Creager,  13  B.  M.,  509. 

6.  It  was  held  in  Payne  &  Bro.  v.  Able,  7  Bush,  344,  that  sureties  in  bonds  given  pur- 
suant to  §214  or  §  221  were  discharged  by  the  bankruptcy  of  the  principal  pendente  lite. 
But  see  now  §  693. 

7.  A  bond  given  before  the  levy  of  the  attachment  was  held  to  be  valid  as  a  common  law 
bond.     Cook  v.  Boyd,  16  B.  M.,  559. 

8.  Under  an  attachment  against  A,  property  in  her  possession  was  attached :  held  that 
B,  who  claimed  the  property,  was  properly  allowed  by  the  court  to  give  forthcoming  bond. 
6  Bush,  121. 

9.  Bond  was,  that  defendant  should  perform  the  judgment  of  the  court  and  have  the 
property  or  its  value  forthcoming :  held  that  and  should  be  construed  or.     79  Ay.,  392- 

10.  Obligor  is  liable  only  for  value  of  the  property  after  prior  liens  are  discharged. 
Halbert  v.  McCulloek,  3  Met.,  459;  3  Met.,  564;  79  Ay.,  389. 

§  215  [236].  Appraisement  of  property. — For  the  purpose  of  taking 
this  bond,  the  sheriff  shall  cause  the  property  to  be  appraised  by  three 
disinterested  housekeepers,  to  be  selected  and  sworn  by  him  to  make  a 
fair  appraisement,  and  who  shall  indorse  their  appraisement  on  the 
order  of  attachment.  , 

§  216  [237].  Property  not  subject  to  attachment  is  no  defence  in  action 
on  bond. — In  any  proceeding  on  this  bond  it  shall  not  be  a  defence  that 
the  property  was  not  subject  to  the  attachment. 

1.  A  claimant  of  attached  property  should  assert  his  claim  to  it  as  is  authorized  by 
329.  He  is  not  estopped  from  doing  so  by  executing  a  forthcoming  bond.  The  plaintiff 
can  not  maintain  an  action  on  the  bond,  unless  the  attachment  be  sustained.  If  it  be  sus- 
tained, the  obligors  are  estopped  by  §  216  from  re-litigating  the  question  whether  or  not 
the  property  was  subject  to  the  attachment.  Schwein  v.  Sims,  2  Met.,  212;  Miller  v.  Desha 
emdwife,  3  Bush,  212. 

2.  See  notes  to  J  29. 

§  217  [238].  Sheriff's  return  of  attachment. — The  sheriff  shall  return 
upon  every  order  of  attachment  what  he  has  done  under  it.  The  return 
must  show  the  property  attached  (a),  when  it  was  attached,  and  the  dis- 
position made  of  it.  If  garnishees  be  summoned,  their  names  and  the 
time  when  each  was  summoned  must  be  stated.  And  if  real  property 
be  attached,  the  sheriff  shall  describe  it  with  sufficient  certainty  to 
identify  it,  and,  if  he  can  do  so,  he  shall  refer  to  the  deed  or  title  under 
which  the  defendant  holds  it.  He  shall  return,  with  the  order,  all  bonds 
taken  under  it. 

(a)  Description,  in  return  of  land  attached  as  being  "about  140  acres  of  land  near 
Eminence,  Hetory  County,  the  property  of  defendants, "  was  held  to  be  sufficient.    86  HTy.  9  96. 
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SUBDIVISION  IV. 

DISPOSITION   OF   ATTACHED   PROPERTY. 

{21&  Attached  property,  disposition  of,  by  court  or  judge. 

}  219.  keeping  of,  by  sheriff  or  receiver. 

\  220.  requirement  of  information  concerning. 

§  218  [239].  Disposition  of  property  by  court  or  judge, — The  court  in 
which  the  action  is  pending,  or  during  vacation  the  judge  thereof,  or,  if  ^/  Of  c 
he  be  absent  from  the  county,  the  presiding  judge  of  the  county  court, 
shall  make  proper  orders  for  the  preservation  and  use  of  attached  prop- 
erty; and  for  the  sale  of  it,  if,  by  reason  of  its  perishable  nature,  or 
the  cost  of  keeping  it,  a  sale  of  it  would  be  beneficial  to  the  parties ; 
and  for  the  collection  and  payment  into  court  of  attached  funds  and 
choses  in  action ;  and,  for  any  of  those  purposes,  may  make  an  order 
appointing  a  receiver,  with  authority  to  act  as  the  court  may  direct — who 
shall  give  bond  with  good  surety,  to  be  approved  by  the  court  or  judge, 
for  the  faithful  performance  of  his  duties :  but  neither  of  those  orders 
shall  be  made  during  vacation,  except  after  reasonable  notice,  in  writing, 
of  the  time  and  place  of  the  application  therefor,  to  the  opposite  party 
or  his  attorney,  if  either  of  them  reside  in  the  county  in  which  the 
action  is  pending.  Such  sale  shall  be  made  publicly,  after  advertise- 
ment, and  upon  such  terms  of  credit,  with  good  security,  as  the  court 
or  judge,  having  regard  to  the  probable  duration  of  the  action,  may  direct 
Moneys  received  by  the  sheriff  upon  sales  of  attached  property,  or  from 
garnishees,  shall  be  held  and  paid  by  him  under  the  same  requirements 
and  responsibilities  of  himself  and  his  sureties  as  are  provided  in  respect 
to  money  deposited  in  lieu  of  bail. 

1.  It  appeared  that  a  garnishee  was  indebted  to  the  defendant,  but  it  did  not  appear 
bow  much  the  garnishee  owed,  or  when  the  debt  would  fail  due:  held,  that  the  court  could 
only  make  such  interlocutory  order,  in  the  form  of  an  injunction,  or  otherwise,  as  will 
protect  the  rights  of  the  plaintiff,  retaining  control  of  the  case  for  such  further  and  final 
judgment  as  the  facts  afterward  to  be  developed,  and  shown  by  additional  pleading,  may 
authorize.    3  Met.,  309. 

2.  The  court  may  order  the  sale  of  attached  property  upon  parol  proof,  and  the  cor- 
rectness of  the  order  will  be  presumed,  nothing  appearing  to  the  contrary.     1  Duv.,  342. 

3.  It  was  held  in  Greer  v.  Powell,  3  Met,,  124,  that  the  sale  of  attached  property  under 
an  order  of  the  presiding  judge  of  the  county  court  must  be  submitted  for  confirmation  to 
the  court  in  which  the  action  was  pending. 

4*  In  an  action  under  the  act  of  1856  concerning  fraudulent  preferences,  it  was  held  that 
the  court  might  order  a  sale  of  the  property,  before  final  hearing,  though  the  petition  did 
not  allege  that  the  property  would  be  illegally  disposed  of,  or  would  not  be  forthcoming  at 
the  rendition  of  the  judgment.     I  Met.,  459. 

§  2 1 9  [240] .  Keeping  of  property  by  the  sheriff  or  receiver.  — The  sheriff 
or  receiver  shall  be  allowed  by  the  court  the  necessary  expenses  of 
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ping  the  attached  property,  to  be  paid  by  the  plaintiff  and  tax( 
costs.  In  the  case  of  a  steamboat  attached,  he  may  be  allowed 
own  superintendence  thereof,  jiot  exceeding  one  dollar  per  day, 
i  sums  as  he  may  actually  expend  for  the  safe-keeping  of  the  t 

to  exceed,  for  the  pay  of  persons  employed,  the  usual  wages 
e  and  a  deck-hand,  unless  more  than  two  persons  have  been 
,'ed  by  the  order  of  the  court  or  of  the  judge  thereof. 
5  220  [241].  Requirement  of  information  as  to  property. — The  c 
r  require  the  defendant,  or  the  claimant  of  any  attached  propert 
ear  before  it,  and  give  information,  on  oath,  concerning  the  \ 
r :  and  if  it  appear  from  the  plaintiff's  affidavit,  or  the  return  c 
sr  of  attachment,  that  no  property,  or  not  enough  to  satisfy 
ntiff's  claim,  is,  known  to  the  plaintiff  or  the  officer,  on  whicl 
chment  can  be  executed,  the  court  may  order  the  defendar 
nd  before  it  and  give  information,  on  oath,  respecting  his  prop< 

if  it  also  appear  from  the  affidavit,  that  a  person,  other  thar 
mdant,  has  in  his  possession  property  of  the  defendant,  or  evide 
iebt,  the  court  may  require  such  person  to  appear  before  it,  and 
•rmation,  on  oath,  respecting  the  same ;  and  the  court  may  en1 
se  orders  by  process  as  in  cases  of  contempt. 

SUBDIVISION  V. 

PROCEEDINGS   UPON   ATTACHMENTS. 

221.  Bond  to  discharge  attachment. 

222.  who  may  take. 

223.  Garnishee,  payment  of  money  by. 

224.  appearance  by. 

225.  for  what  money,  &c,  liable. 

226.  disclosure  by,  or  proof  against. 

227.  action  and  attachment  against. 

228.  Effect  of  judgment,  in  action,  for  defendant. 

229.  plaintiff. 

230.  When  affidavit  required  before  selling  realty. 

231.  Surplus  to  be  returned  to  defendant. 

232.  Enforcement  of  bond  for  attached  property,  by  summary  proceedings. 
**  motiey,  by  execution. 

233.  Powers  of  court  as  to  property,  sales,  &c. 

234.  Retaking  of  property  by  sheriff. 

235.  Reference  of  attachments  to  commissioner. 

236.  Motion  against  plaintiff  for  additional  security. 

§  221  [242].  Bond  to  discharge  attachment, — If  the  defendant,  b 
gment,  cause  a  bond  to  be  executed  to  the  plaintiff  by  one  or  1 
icient  sureties,  approved  by  the  court  (a),  to  the  effect  that  tin 
dant  shall  perform  the  judgment  of  the  court,  the  attachment 
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and  restitution  be  made  of  any  property  taken  under  it 
eeds  thereof  (b). 

1  by  sheriff  whilst  court  is  in  session  is  not  a  statutory  bond ;  and,  in 
m,  the  Louisville  Chancery  Court  is  always  in  session.     12  Bush,  416. 
the  distinction  between  a  bond  to  retain  possession,  under  J  214,  which 
e  the  attachment,  and  a  bond  under  §221,  which  does   discharge  it; 
9,  and  3  Met.,  558. 

i  on  a  bond  conforming  to  §221,  neither  the  sufficiency  of  the  grounds 
nor  the  liability  of  the  property  to  the  attachment,  nor  the  right  of  an 
d  to  the  property,  can  be  considered.  Hazelrigg  v.  Donaldson,  2  Met., 
\ylor,  3  Bush,  118;  Inman  &  Carr  v.  Straiten  <Sr*  Snodgrass,  4  Bush,  445. 
.  Donaldson  the  claimant  had  a  right  to  give,  and  offered  to  give,  a  forth- 
mant  to  }  214;  but  the  sheriff  refused  to  let  him  retain  possession,  unless 
<  the  bond  pursuant  to} 221.  The  court  held  that  the  unlawful  with- 
's  property  by  a  sheriff  does  not  constitute  duress ;  and,  consequently, 
was  estopped  by  his  bond,  executed  pursuant  to  \  221,  from  asserting  his 
rty.  But  see  Lightfoot  v.  Walls,  12  Bush,  499;  City  of  Louisi'ille  v.  An~ 
4;  Bufordv.  L.  &  N.  R.  R.  Co.,  82  Ky.,  286. 

f  an  attachment  of  specific  property  be  discharged  by  giving  the  bond 
I,  the  bond  may  be  enforced  by  rule  pursuant  to  §232  (see  §258),  the 
sd  to  notice.     3  Bush,  1 18. 

bond  given  pursuant  to  §221  is  released  by  a  bond  replevying  an  exe- 
he  judgment.     11  Bush,  633. 
»  $  29  and  214. 

.  Taking  of  bond  in  vacation. — The  bond  mentioned  in 
n  may,  in  vacation,  be  executed  in  the  presence  of  the 
the  order  of  attachment  in  his  hands,  or,  after  the  return 
before  the  clerk,  with  the  same  effect  upon  the  attach- 
cuted  in  court — the  sureties,  in  either  case,  to  be  approved 

].  Payment  of  money  by  garnishee. — The  garnishee  may 
r  owing  to  the  defendant  by  him,  not  exceeding  the  plain- 
id  costs,  to  the  sheriff  having  in  his  hands  the  order  of 
into  the  court ;  and  to  that  extent  he  shall  be  discharged 
to  the  defendant.  He  shall  not  be  subjected  to  costs 
caused  by  his  resistance  of  the  claim  against  him ;  and,  if 
1  property  of  the  defendant  in  his  hands,  or  the  true  sum 
,  and  deliver  or  pay  the  same  to  the  sheriff,  or  according 
f  the  court,  he  shall  be  allowed  his  costs. 

purposes  of  the  garnishment,  the  garnishee  (though  not  made  a  defend- 
>ne  under  J  227)  is  a  party  to  the  action,  and  has  implied  notice  of  an 
19) ;  and  according  to  a  ms.  decision  cited  in  3  Met.,  281,  he  may  object 
iffidavit  because  it  fails  to  state  that  his  demand  is  "just,"  though  the 
tr  has  admitted  that  it  is  just  [query] ;  and  in  Forepaugh  v.  Appold,  17 
3  held  that  a  garnishee  can  maintain  an  appeal  from  a  judgment  for  the 
nd  which,  as  his  affidavit  showed,,  had  been  assigned  by  the  defendant  to 
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;  third  person,  it  being  the  duty  of  the  court  to  cause  the  assignee  to  be  made  a  party 
•efore  rendering  judgment :  but,  according  to  Bibb  v.  Tomberlin,  1  Duv.,  186,  it  seems  to 
e  the  duty  of  a  garnishee,  who  knows  that  the  demand  has  been  assigned  by  the  defend- 
nt,  not  only  to  disclose  that  fact,  but  to  bring  the  assignee  before  the  court ;  which  seems 
uestionable,  whether  he  be  made  a  defendant  or  not.  See  H30,  224,  and  225  of  Code. 
And  see  note  3  to  J  227  as  to  appeals  by  garnishee. 

§  224  [245].  Appearance  by  garnishee, — Each  garnishee  summoned 
hall  appear.  The  appearance,  may  be  in  person ;  or  by  the  affidavit  of 
he  garnishee  filed  in  court  disclosing  truly  the  sum  owing  by  him  to 
he  defendant,  whether  due  or  not,  and  the  property  of  the  defendant  in 
he  possession  or  under  the  control  of  the  garnishee ;  and,  in  the  case 
>f  a  corporation,  any  shares  of  stock  therein,  held  by  or  for  the  benefit 
>f  the  defendant,  at  or  after  the  service  of  the  order  of  attachment. 

§  225  [246].  Liability  of  garnishee. — If  a  garnishee,  or  officer  of  a 
:orporation  summoned  as  a  garnishee,  appear  in  person,  he  may  be 
examined  on  oath ;  and,  if  it  be  discovered  on  such  examination  that, 
it  the  service  of  the  order  of  attachment  upon  him,  he  or  the  corpo- 
ation  was  possessed  of  any  property  of  the  defendant,  or  was  indebted 
o  him  (a),  the  court  may  order  the  delivery  of  such  property,  and 
he  payment,  or  security  for  the  payment  of  the  sum  owing  by  the 
garnishee,  into  court,  or  to  such  person  as  it  may  direct — who  shall 
[ive  bond,  with  security,  for  the  same ;  or  the  court  may  permit  the 
garnishee  to  retain  the  property  or  the  sum  owing,  upon  the  execution 
>f  a  bond,  with  one  or  more  sufficient  sureties,  to  the  effect  that  the 
um  shall  be  paid,  or  the  property  be  forthcoming,  as  the  court  may 
lirect.  Performance  of  such  bonds,  for  the  forthcoming  of  property, 
nay  be  enforced  as  in  cases  of  contempt :  upon  such  bonds  for  pay- 
nent  of  money,  excution  may  be  issued  as  upon  replevin-bonds. 

(a)  1.  The  plaintiff  can  acquire  no  greater  rights  against  the  garnishee  than  the  defend* 
nt  possesses.     1  Bush,  497;   12  Id.,  708. 

2.  Though  a  railroad  company  may  be  proceeded  against  as  garnishee,  it  can  not  be 
equired  to  pay  the  debt  except  out  of  its  "net  income  or  any  surplus  fund."     13  Bush, 

37>  13*- 

3.  Response  by  a  garnishee,  not  made  a  party  to  the  action,  terminates  the  case  as  to 
lim,  and  the  court  has  no  right  to  hear  proof  that  his  answer  is  untrue.  13  Busk, 
34-35- 

§  226  [247].  Proceedings  against  garnishee  who  make's  default. — If 
uch  garnishee,  or  officer,  make  default,  by  not  appearing,  the  court 
nay,  on  the  motion  of  the  plaintiff,  compel  him  to  appear  in  person  for 
examination,  by  process  as  in  cases  of  contempt;  or  it  may  hear  proof 
>f  any  debt  owing  or  property  held  by  the  garnishee  to  or  for  the  de- 
fendant, and  make  such  order  in  relation  thereto,  as  if  what  is  so  proved 
lad  appeared  on  the  examination  of  the  garnishee  or  officer. 
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lishee  has  been  summoned,  and  appears,  and  discloses  the  amount  of  his 
e  defendant ;  or,  where  he  makes  default  by  failing  to  appear,  and  the 
►,  hears  proof  as  to  the  amount  of  his  indebtedness;  he  may  be  ordered 
into  court,  or  to  a  receiver,  or  may  be  allowed  to  retain  it  on  the  terms 
e  court  may  make  either  of  these  orders,  at  its  discretion,  and  as  the 
lie  case  may  render  most  appropriate,  and  may,  by  its  process  of  rule 
>mpel  the  garnishee  to  obey  and  perform  its  mandate,  as  in  like  cases, 
garnishee  so  discloses,  or  the  amount  of  his  indebtedness  is  so  proved, 
t  against  the  defendant  to  which  the  indebtedness  can  be  imraetftateLy 
priate  order  would  be  to  require  the  garnishee  to  pay  the  fund  intocourtj 
le  proceeds  should  be  applied  as  directed  in  \  229.     Smith  v.  Gower,  3 

.  Actions  and  attachments  against  garnishees. — If  a  gar- 
lake  a  disclosure,  satisfactory  to  the  plaintiff,  the  latter 
action  against  him,  by  petition  or  amended  petition,  in 
er,  and  the  proceedings  therein  shall  be  the  same,  as  in 
r) ;  and  the  plaintiff  may  procure  an  order  of  attachment 
tnner,  and  the  proceedings  thereupon  shall  be  the  same,, 
ore  and  hereinafter  authorized  concerning  attachments, 
1  plaintiff's  affidavit  shall  state,  in  addition  to  the  facts 
stated  in  §  196,  the  sum  which  the  defendant  owes  to  the 
3r ;  and  the  plaintiff  shall  not  be  entitled  to  attach  for  or 
ban  that  sum  and  costs,  nor  more  than  the  amount  of  the 
1  against  his  debtor  and  costs. 

neous  to  render  a  personal  judgment  against  a  garnishee  unless  he  be 
to  the  action  (3   Met.,  171;  1  Duv.,  170);  but  a  personal  judgment, 

ay  be  rendered  against  him,  if  he  be  made  a  defendant  and  the  petition 

e  owes  his  co-defendant  (4  Bush,  345;  6  Id.,  31):  an  allegation,  how- 
are  indebted  to  C  in  a  sum  sufficient  to  satisfy  the  plaintiff's  judgment, 

ldgraent  against  A  and  B  "  severally,"  imports  no  more  than  a  separate 
in  a  sum  which,  together  with  the  alleged  indebtedness  of  B,  makes 

ic  plaintiff's  judgment,  and  does  not  authorize  a  judgment  against  A,, 
amount.      Warner  v.  Bryant,  9  Bush,  212.* 

ainst  a  garnishee,  before  notice  of  an  assignment  of  the  claim,  must  be 

onstitutes  a  defence  against  the  assignee.      Coburn  v.  Currens  &*  Owensy 

who  has  been  made  a  defendant,  can  maintain  an  appeal  from  a  judg- 
neous  as  to  him— as,  a  judgment  rendered  before  the  cause  was  ready  for 
Pendants  who  were  constructively  summoned;  but  he  can  not  maintain 
>mission  to  appoint  an  attorney  for  such  defendants,  or  the  plaintiff's 

restoration-bond,  as  required  by}  410,  though  the  judgment  be  errone- 
idants : — aliter,  if  the  judgment  against  them  be  void.    Atcheson  v.  Smith  > 

.  Effect  of  judgment  for  defendant  in  t/ie  action. — If  judg- 
ed in  the  action  for  the  defendant,  or  if  the  attachment 

perty  attached,  or  its  proceeds,  shall  be  returned  to  him* 
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2.  The  proceedings  against  a  garnishee  shall  be  dismissed. 

§  229  [250].  Effect  of  judgment  for  plaintiff  in  the  action. — If  jud 
ment  be  rendered  for  the  plaintiff,  the  court  shall  apply  in  satisfactic 
thereof — 

1.  Moneys  arising  from  property  sold  pending  the  litigation. 

2.  Proceeds  of  the  debts  and  funds  attached  in  the  hands  of  tl 
garnishee  (a). 

If  these  be  not  sufficient  to  satisfy  the  plaintiff's  claim,  the  cou 
shall  order  a  sale,  by  the  sheriff,  of  any  other  attached  property  whi< 
may  be  under  its  control, .  in  the  following  order : 

1.  Personal  property. 

2.  Real  property,  or  so  much  thereof  as  may  be  necessary  to  satis 
the  plaintiff's  claim  (6). 

(a)  What  is  the  meaning  of  the  word  "proceeds"  as  here  used?  Does  it  mean  01 
money  in  court  when  judgment  is  rendered  for  the  plaintiff,  or,  also  money  to  be  the 
after  collected  from  garnishees  ?  In  Anderson  v.  Sutton,  &*c.t  2  Duv.,  489,  numerc 
creditors  of  Anderson  brought  separate  actions,  in  most  of  which  his  real  estate  w 
attached;  but  one  of  them,  Terrell,  "garnisheed  the  amount  of  his  claim  in  the  hands 
Jennings  &  McQuerry,  who,  as  he  alleges,  were  indebted  to  said  Anderson  in  a  lar| 
amount  than  he  claimed  of  Anderson ;  asked  judgment  against  them,  and  did  not  pray  I 
a  sale  of  Anderson's  property : "  the  court  below,  however,  ordered  a  sale  of  Andersoi 
real  estate  for  payment  of  TerriWs  claim ;  and  the  Court  of  Appeals,  after  pointing  c 
four  other  errors  in  that  order,  said:  "Besides,  before  a  sale  of  any  real  estate  shot 
have  been  ordered  to  pay  this  debt,  the  proceeds  of  the  debts  and  funds  in  the  hands 
the  garnishees  should  have  been  applied  in  satisfaction  of  his  debt,  sub-div.  2,  sec.  2< 
C.  C."  2  Duv.,  488-89.  That  statement  of  the  Court  Appeals  is  a  dictum;  becau 
clearly,  the  court  below  would  have  had  no  right  to  order  a  sale  of  the  property  even 
there  had  been  no  garnishment.  It  seems  to  me  that  the  section  in  question  was  intend 
by  the  legislature  to  be  read  thus:  "Proceeds  [in  court]  of  the  debts  and  funds  attach 
in  the  hands  of  the  garnishee: "  otherwise,  creditors  who  have  attached  property,  as  w 
as  proceeded  against  garnishees,  may  be  compelled  to  wait  indefinitely  to  learn  what  mor 
can  be  collected  from  the  latter ;  for  we  have  no  statute  authorizing  the  sale  of  choses 
action  except  in  actions  for  the  settlement  of  decedents'  estates  or  of  trusts  for  payment 
debts,  or  actions  upon  returns  of  nulla  bona.  G.  S,,  ch.  39,  art.  2,  §51,  and  ch.  58,  a 
2,  $  I  and  2. 

(6)  A  creditor  "sought  to  attach  D's  distributable  share  of  the  personal  estate,  and  a 
his  interest  in  the  real  estate  of  his  father ;  but,  without  subjecting  the  personal  assets 
ascertaining  that  there  were  none,  the  court  rendered  a  judgment  to  sell  the  real  esta 
This  was  error."     11  Bush,  334. 

§  230  [251].  Affidavit  before  selling  real  property. — No  order  for  t] 
sale  of  real  property  seized  under  attachment  shall  be  made  in  ai 
action  in  which  the  defendant  has  not  appeared,  or-  been  actually  sui 
moned,  until  an  affidavit  of  the  plaintiff,  or  of  his  agent  or  attorne 
have  been  filed,  to  the  effect  that  the  defendant  has  no  personal  pro 
erty,  or  not  enough  to  satisfy  the  claim  of  the  plaintiff,  in  this  Stat 
known  to  the  affiant. 
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The  making  of  such  order  before  the  filing  of  such  affidavit  is  an  error  of  the  court 
and  not  a  clerical  misprision.     14  B.  M. ,  271. 

§  23*  [252]-  Surplus  to  be  returned  to  defendant. — Any  surplus  of  the 
attached  property,  or  of  its  proceeds,  shall  be  returned  to  the  de- 
fendant. 

§  232  [254].  Enforcement  of  bond  for  attached  property. — The  court 
may,  by  summary  proceedings,  compel  the  delivery  to  the  sheriff,  for 
sale,  of  any  attached  property,  for  which  a  bond  may  have  been  given ; 
or,  for  such  sums  of  money  as  may  be  due  upon  such  bonds,  execution 
may  issue  as  upon  replevin-bonds. 

§  233  [255].  Powers  of  court  as  to  property,  sales,  &c. — The  court 
may,  from  time  to  time,  make  and  enforce  proper  orders  respecting 
the  property,  sales,  and  the  confirmation  thereof;  and  the  application 
and  payment  of  the  moneys  collected. 

§  234  [256].  Retaking  of  property  by  sheriff. — It  may  order  the  sheriff 
to  re-possess  himself,  for  the  purpose  of  selling  it,  of  any  attached  prop- 
erty which  may  have  passed  out  of  his  hands  without  having  been  sold 
or  converted  into  money ;  and  the  sheriff  shall,  under  such  order,  have 
the  same  power  to  take  the  property  as  upon  an  order  of  attachment. 

§  235  [257]-  Reference  of  attachments  to  commissioner. — If  several  at- 
tachments be  executed  on  the  same  property,  the  court,  on  the  motion 
of  any  one  of  the  attaching  plaintiffs,  may  order  a  reference  to  a  com- 
missioner, to  ascertain  and  report  the  amounts  and  priorities  of  the 
several  attachments. 

§  236  [258].  Motion  against  plaintiff  for  additional  security. — The  de- 
fendant may,  at  any  time  before  judgment,  after  reasonable  notice  to 
the  plaintiff,  move  the  court  for  additional  security  on  the  part  of  the 
plaintiff;  and  if,  on  such  motion,  the  court  be  satisfied  that  the  surety 
in  the  plaintiff's  bond  have  died  or  removed  from  this  State,  or  is  not 
sufficient  for  the  amount  thereof,  it  may  vacate  the  order  of  attachment 
and  direct  restitution  of  any  property  taken  under  it,  unless  in  a  reason- 
able time,  to  be  fixed  by  the  court,  sufficient  security  be  given  by  the 
plaintiff. 
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ARTICLE  II. 

ATTACHMENTS   IN  CERTAIN   ACTIONS. 

§  237.   Order  of  attachment  or  arrest  before  debt  matures: 

who  entitled  to,  and  grounds  of. 
\  238.  by  whom  to  be  granted. 

$  239.  requisites  of. 

\  240.  bond  for. 

$  241.  provisions  as  to  attachments  and  arrests  for  debts  due  apply  to. 

\  242.  Judgment,  though  debt  not  due — costs. 
\  243.  in  action  by  creditor. 

§  244.  surety  against  principal. 

§  245.  one  joint  debtor  against  another. 

\  246.  Moneys  of  defendant,  how  disposed  of. 
%  247-1.  Judgment  against  defendant,  to  include  costs. 

2.  '  enforcement  of. 

3.  to  abate  interest. 

§  248.  joint  debtor  must  pay  his  part,  before. 

d  I  TOL>  §  237  [259]-    Order  of  attachment  or  arrest  before  debt  matures :  grounds 

of  &c. — Before  a  debt  or  liability,  upon  a  contract,  becomes  due  or 

j{r)')\  matures,  an  equitable  action,  for  indemnity,  maybe  brought  by  a 
creditor  against  his  debtor;  by  a  surety  against  his  principal;  or  by  one 
who  is  jointly  liable  with  another,  for  such  debt  or  liability,  against  the 
latter— 

1.  If  the  defendant  be  about  to  depart  from  this  State,  and,  with  intent 
to  defraud  his  creditors,  have  concealed,  or  removed  from  this  State,  his 
property,  or  so  much  thereof  that  the  process  of  court,  after  judgment, 
can  not  be  executed. 

2.  If  there  exist  against  the  defendant  any  of  the  grounds  for  an 
attachment  which  are  mentioned  in  subsections  3,  4,  5,  6,  7,  and  8, 
of  §  194. 

§  238  [260].    Who  to  grant  order. — In  such  action,   if  the  petition, 
%  I S^^      verified  by  the  oath  of  the  plaintiff,  show  the  nature  and  amount  of  the 
demand,  and  when  it  will  mature, ^e  court  in  which  the  action  is  pend- 
ing [or  the  clerk  thereof  (Act  of  April  5,  1888)],  or  any  circuit  judge, 
or  the  presiding  judge  of  the  county  court,  may  grant — 

1.  An  order  for  the  arrest  of  the  defendant,  if  the  petition  also  state 
•  the  facts  mentioned  in  subsection  1  of  §  237. 

2.  An  attachment  against  the  property  of  the  defendant,  if  the 
petition  also  show  the  existence  of  any  of  the  grounds  specified  in  sub- 
section 2  of  §  237. 

§  239  [261].  Requisites  of  order. — The  order  of  arrest,  or  attachment, 
shall  specify  the  sum  for  which  it  is  allowed,  not  exceeding  a  sum  suf- 
ficient to  satisfy  the  plaintiff's  claim  and  the  probable  costs  of  the 
action. 
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The  petition  having  stated  the  amount  of  the  plaintiff's  demand,  and  having  prayed 
judgment  therefor,  it  was  held  that  an  order  of  attachment,  granted  by  the  clerk,  "ac- 
cording to  the  prayer  of  the  petition,"  was  valid,     2  Bush,  191. 

§  240  [262].  Bond  for  order, — Such  order  of  arrest,  or  attachment, 
shall  not  be  issued  by  the  clerk  until,  if  it  be  an  order  of  arrest,  bond 
be  executed  pursuant  to  §  154;  nor,  if  it  be  an  order  of  attachment, 
until  bond  be  executed  pursuant  to  §  198. 

§  24 1  [263].  Certain  provisions  applicable  to  such  arrests  and  attachments. 
1.  The  provisions  of  Chapter  I,  of  Title  VIII,  subsequent  to  §  154,  shall, 
so  far  as  applicable,  regulate  arrests  authorized  by  this  article. 

2.  The  provisions  of  the  first  article  of  this  chapter  subsequent  to 
§  198,  shall,  so  far  as  applicable,  regulate  attachments  authorized  by 
this  article. 

§  242.  Judgment  in  action  for  indemnity. — I.  Judgment  maybe  ren- 
dered, in  an  action  brought  pursuant  to  §  237,  concerning  the  alleged 
liability  of  the  defendant,  though  it  may  not  have  matured. 

2.  Unless  the  creditor  bring  the  action,  he  must  be  made  defendant, 
but  shall  not  be  liable  for  costs. 

§  243.  Judgment  in  action  by  creditor. — If  such  action  be  brought  by 
the  creditor,  and  judgment  be  rendered  against  the  defendant,  it  shall 
be,  that  he  pay  to  the  plaintiff  the  amount  of  the  judgment;  or,  if  the 
demand  have  not  matured,  that  he  pay  said  amount  at  the  time  of  such 
maturity:  and  the  court  shall  apply,  in  satisfaction  of  the  judgment, 
moneys  of  the  defendant  under  its  control,  though  the  demand  have 
not  matured. 

§  244.  Judgment  in  action  by  surety  against  principal. — If  such  action 
be  brought  by  a  surety  against  his  principal,  and  judgment  be  rendered 
against  such  defendant,  it  shall  be,  that  he  pay  to  the  creditor  the 
amount  of  the  judgment;  or,  if  the  demand  have  not  matured,  that  he 
so  pay  said  amount  at  the  time  of  said  maturity. 

§245.  Judgment  in  action  by  one* joint  debtor  against  another. — If 
such  action  be  brought  by  one  who  is  jointly  liable  with  another,  against 
the  latter,  and  judgment  be  rendered  against  such  defendant,  it  shall  be, 
that  he  pay  to  the  creditor  so  much  of  his  demand  as  such  defendant  is 
equitably  liable  for,  as  between  him  and  the  plaintiff;  or,  if  the  demand 
have  not  matured,  that  he  pay  said  amount  at  the  time  of  said  maturity. 

§246,  Moneys  of defendant \  how  disposed  of . — Inactions  mentioned 
in  §  244,  or  §  245,  moneys  of  the  defendant  under  control  of  the  court 
shall  be  applied  in  satisfaction  of  the  judgment  when  the  demand  ma- 
tures, or,  with  the  creditor's  consent,  before  it  matures ;  and,  until  so 
applied,  such  moneys,  and  property  of  the  defendant  attached  in  the 
action,  shall  be  under  the  control  of  the  court. 
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§  247.  Judgments  generally — enforcement  of- — costs — interest. — Inevei 
action  brought  pursuant  to  §  237 — 

1.  A  judgment  against  the  defendant  shall  include  a  judgment  f< 
costs  in  favor  of  the  plaintiff. 

2.  Such  judgments  may  be  enforced  as  in  equitable  actions  generall] 
except  that  executions  upon  judgments  rendered  pursuant  to  §  244  < 
§  245,  shall  be  in  favor  of  the  plaintiff  for  the  benefit  of  the  credito 
and  shall  be  so  indorsed  by  the  clerk. 

3.  In  rendering  judgment  before  maturity  of  the  demand,  the  cou 
shall  make  an  abatement,  on  account  of  interest ;  and  shall  make  tl 
judgment  bear  interest  from  the  day  of  its  rendition  until  it  shall  be  sa 
isfied,  according  to  the  rate  of  such  abatement. 

§  248.  foint  debtor  must  pay  his  share  before  getting  judgment. — N 
judgment    shall   be    rendered    pursuant   to   §  245,    until   the  plainti 
shall  have  paid  into  court  money  enough  to  satisfy  the  residue  of  tl 
I  creditor's  demand;  or  shall  have  filed  in  court  the  creditor's  receij 

therefor,  or  his  release  or  assignment  to  the  plaintiff  of  his  right  to  tl 
demand,  or  to  said  residue. 

ARTICLE  III. 

SPECIFIC   ATTACHMENTS. 

?  249,  250.  Attachments  of  specific  property,  who  may  have. 

\  251.  who  to  grant,  and  on  what  conditions. 

\  252,  253.  plaintiff's  bond  for. 

\  254.  requisites  of  order  for. 

\  255.  Sheriff,  duties  of,  as  to  the  property. 

\  256.  may  pursue  it,  if  removed. 

\  257.  Powers  of  court  over  defendant. 

\  258.  General  provisions  apply  to  specific  attachments. 

§  249  [273].  Attachments  of  specific  personal  property. — In  an  actic 
A^Sl**  to  enforce  a  mortgage  of,  or  lien  upon,  personal  property;  or,  for  tl 
recovery,  partition,  or  sale,  of  such  property ;  or,  by  a  plaintiff  havir 
a  future  estate  or  interest  therein  for  the  security  of  his  rights,  if  it  sati 
factorily  appear,  from  a  verified  petition,  or  from  affidavits,  or  tl 
proofs  in  the  cause,  that  the  plaintiff  has  a  just  claim,  and  that  tl 
property  is  about  to  be  sold,  concealed,  or  removed  from  the  State ;  < 
if  the  plaintiff  state  on  oath  that  he  has  reasonable  cause  to  believe  ar 
does  believe  that,  unless  prevented  by  the  court,  the  property  will  1 
sold,  concealed,  or  removed  from-  the  State,  an  attachment  may  1 
granted  against  the  property. 

§  250  [274].  In  an  action  by  a  vendor  of  property  fraudulently  pu 
chased,  to  vacate  the  contract  and  have  a  restoration  of  the  property  v 
compensation  therefor,  if  the  petition  show  such  fraudulent  purchas 
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§  255  [279].  Sheriff's  duties  as  to  property. — The  sheriff  shall  mala 
such  disposition  of  the  attached  property  as  may  be  directed  by  th( 
court  or  judge ;  or,  if  there  be  no  direction  upon  the  subject,  he  shal 
safely  keep  the  property  subject  to  the  order  of  the  court. 

§  2  56  [28 1].  Pursuit  of  property  by  sheriff.  — If,  after  an  order  of  attach 
tnent  against  specific  property  has  been  placed  in  the  hands  of  th< 
sheriff,  such  property  be  removed  from  the  county,  the  sheriff  may  pur 
sue  and  attach  it  in  another  county  within  twenty-four  hours  after  sue! 
removal. 

§  257  [282].  Power  of  court  over  defendant. — If  it  appear  from  th< 
return  of  the  sheriff,  or  the  affidavit  of  the  plaintiff,  that  any  specific 
property,  against  which  an  order  of  attachment  is  issued,  has  been  con 
cealed  or  removed  by  the  defendant,  the  court  may  require  him  t( 
attend  and  be  examined  on  oath  respecting  such  property,  and  ma] 
enforce  its  orders  in  this  respect  as  in  cases  of  contempt. 

§  258  [283,  284].  General  provisions  applicable  to  specific  attachments 
The  provisions  of  the  first  article  of  this  chapter,  not  inconsistent  with 
nor  inapplicable  to,  the  foregoing  sections  of  this  article,  shall  regulat* 
the  proceedings  in  cases  of  attachments  against  specific  property. 

Section  283  of  the  Code  of  1854  declared  that  "  performance  of  bonds  to  obtain  dis 
•charge  of  specific  attachments,  or  for  the  forthcoming  of  steamboats  or  other  propert; 
specifically  attached, -may,  in  all  cases,  be  summarily  enforced  by  rules  and  proceedings  a 
in  cases  of  contempt."  Section  258  has  abolished  the  distinction  made  by  the  Code  o 
1854  between  proceedings  on  a  bond  to  discharge  a  general  attachment  and  proceeding 
on  a  bond  to  discharge  a  specific  attachment ;  and,  now,  summary  proceedings  can  no 
be  taken  on  bonds  of  either  kind. 

ARTICLE  IV. 

DISCHARGE  AND  REINSTATEMENT  OF  ATTACHMENTS. 

\  259.  Attachments,  when  to  be  sustained  or  discharged. 

-g  260.  upon  judgment  in  action  for  defendant,  to  be  discharged. 

\  261.  plaintiff,  to  be  sustained  unless  contested 

J  262.  if  sustained,  property  applied  to  judgment. 

g  263.  affidavits  of  parties  constitute  pleadings  in. 

\  264.  evidence  admissible  on  trial  of. 

\  265.  motion  to  discharge. 

\  266.  when  order  discharging,  is  final. 

\  267.  sustaining,  is  final. 

§  268-1.  when  judge  may  discharge,  for  irregularity. 

2.  plaintiff  may  amend  grounds  of. 

\  269.  application  to  reinstate. 

\  270.  appellate  judge  may  reinstate. 

§  259  [285].  When  attachments  to  be  sustained  or  discharged — An  at 
tachment  obtained  at  the  commencement  of  an  action  shall  be  sustaine< 
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(6)  Under  the  Code  of  1851  (§307),  affidavits  were  admissible  as  evidence  on  moti 
to  discharge  attachments.     14  B.  M.f  197.     Aliter  now.     3  Met.,  27. 

§  265  [291].  Motion  to  discharge  attachment — At  any  time  before  tl 
attachment  is  sustained  (a)  the  defendant,  upon  reasonable  notice  to  tl 
plaintiff  or  his  attorney,  may  move  for  its  discharge ;  and  the  hearii 
of  such  motion  may  be  postponed  by  the  court,  upon  sufficient  caus 
from  time  to  time;  and  upon  the  hearing,  if  the  court  be  of  opinic 
that  the  attachment  was  obtained  without  sufficient  cause,  or  that  tl 
grounds  of  the  attachment,  being  controverted,  are  not  sustained, 
shall  be  discharged  (b). 

{a)  A  motion  to  discharge  an  attachment  having  been  made  during  the  progress  of  t 
trial,  and  after  most  of  the  testimony  had  been  given  to  the  jury,  the  court  said:  "We 
not  see  how  a  motion  of  this  sort  could  well  come  too  late,  as  the  court,  even  upon  fi 
decision,  should  vacate  the  attachment  if  it  were  improperly  issued.1'     17  B.  M.,  542. 

{b)  See  notes  to  $  266  and  267. 

t    fc£i  §  2^  [292]*    W/ien  order  discharging  or  sustaining  an  attachment 

>»»5f  fituiL — An  order  for  the  discharge  of  an  attachment,  made  at  or  afi 

the  rendition  of  judgment  in  the  action,  shall  be  final ;  and  can  not 
reinstated  as  is  authorized  by  §  270 ;  but  snail  be  the  subject  of  appe 
if  the  amount  in  controversy  be  such  as  to  authorize  an  appeal.     1 
order  sustaining  an  attachment  shall,  in  like  manner,  on  the  renditi 
of  judgment  in  the  action,  be  the  subject  of  appeal. 

§  267  [293].  The  reinstatement  of  attachments,  as  provided  in  §  2; 
shall  only  be  binding  on  the  inferior  court  until  judgment ;  and  wr 
judgment  is  rendered  in  the  action  the  inferior  court  shall  make  a  c 
position  of  the  motion  to  discharge — which  shall,  in  like  manner, 
final. 

1.  A  preliminary  order  sustaining  ah  attachment,  or,  what  is  substantially  the  & 
thing,  overruling  a  motion  to  discharge  an  attachment,  is  not  final  (14  B.  M.,  195 ;  4  A 
108),  and,  consequently,  an  attachment  may  be  discharged  on  final  hearing,  thoug 
motion  to  discharge  it  may  have  been  overruled,  and  though  no  additional  evidence  1 
have  been  introduced  (14  B.  M.,  195);  and  no  appeal  lies  from  such  preliminary  01 
even  by  consent  of  parties.     17  B.  Af.,  144. 

2.  Nor  is  a  preliminary  order,  discharging  an  attachment,  a  final  order;  and,  co 
quently,  the  plaintiff  can  not  appeal  therefrom :  he  should  apply  for  a  re-instatemenl 
his  attachment  to  a  judge  of  the  Court  of  Appeals.     4  Afet.,  55;  2  270. 

3.  Though  an  order,  on  a  motion  to  discharge  an  attachment,  is  not  final,  it  may,  s 
a  final  judgment  in  the  action,  be  reviewed  by  the  Court  of  Appeals.     14  B.  Af.,  195. 

4.  The  defendant  may  appeal  from  so  much  of  a  judgment  as  sustains  an  attachn 
of  his  property,  without  appealing  from  so  much  of  it  as  orders  him  to  pay  the  d 
Such  appeal  [with  a  supersedeas]  stays  a  sale  of  the  attached  property,  but  does  not  pre^ 
the  plaintiff  from  enforcing  his  judgment  in  personam,  by  execution.  If  the  judgn 
sustaining  the  attachment  be  affirmed,  the  court  will  order  a  sale  of  the  attached  prope 
to  satisfy  the  personal  judgment,  unless  it  has  been  satisfied.     10  Busk,  624. 

5.  To  enable  defendant  to  appeal  from  a  final  order  sustaining  an  attachment, 
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•ial  is  necessary;  nor  is  it  necessary  for  the  court  to  state  in  writing  its 
and  fact  separately.     84  Ky.,  27. 

hat  the  defendant  may  appeal  from  a  judgment  sustaining  an  attach- 
ay  have  assigned  the  attached  property,  because,  if  the  Court  of  Appeals 
e  attachment  was  wrongfully  obtained,  the  defendant  would  have  a  right 
in  against  the  plaintiff  for  malicious  prosecution.  Francis  v.  Burnett, 
which  the  court  and  counsel  overlooked  Spring  &*  Slepp  v.  Besore,  1 2 
aye  v.  Kean,  18  Id.,  846,  according  to  which  the  judgment  sustaining 
>ugh  reversed,  was  conclusive  evidence  of  probable  cause,  and  defeated 
it  to  sue  for  malicious  prosecution. 

Discharge  of  attachment  for  irregtdarity — amendments. 
nt,  on  reasonable  notice  to  the  plaintiff,  may,  at  any  time 

next  after  the  levy  of  the  attachment,  move  the  judge 
vacation,  to  discharge  the  attachment,  on  the  ground  of 
issued  contrary  to  the  provisions  of  article  one  of  this 
le  judge,  on  an  inspection  of  the  papers  in  the  action,  or 
d  copies  of  them,  shall  have  the  same  power  of  dis- 
ttachment,  by  his  written  order,  filed  by  the  clerk,  as  he 
ourt ;  and  shall  have  like  power  to  permit  amendments 

iff  may,  by  an  amended  affidavit,  conforming  to  §  196, 
the  affidavit  upon  which  he  obtained  an  attachment ;  or 
und  of  attachment  not  mentioned  in  his  first  affidavit,  ^ 
r  have  existed  when  he  filed  the  first  affidavit,  or  may 
rward ;  and  may  thus  acquire  a  lien  upon  the  attached 
proceedings  conform  to  law  in  other  respects ;  but  such 
feet  a  bona  fide  right  to,  or  lien  previously  acquired  upon, 
y  attachment  or  otherwise. 

>4  contained  only  the  first  subdivision  of  this  section.  * 

ti  15,  1862,  declared  that  "  in  any  proceeding  by  attachment,  now  pend- 
nmenced,  the  affidavit  or  ground  of  attachment  may  be  amended,  so  as 
unds  of  attachment  that  may  exist  up  to  and  until  the  final  judgment 

the  amendments  embrace  only  grounds  existing  at  the  commencement 
the  lien  created  by  suing  out  or  levying  the  original  attachment  shall 
if  the  amendments  embrace  new  grounds,  not  existing  at  the  time  of 
ial  attachment,  the  lien  shall  exist  on  the  property  levied  on  from  the 

Sess.  Acts,  92. 
[er  the  Code  of  1854,  relating  to  defective  statements  of  grounds  of 

when  it  was  obtained,  or  to  defective  statements  as  to  the  nature,  just- 

the  plaintiff's  demand,  it  was  held  that  the  plaintiff  might  amend  a 
which  he  had  obtained  an  attachment  under  \  476  {Lewis  v.  Quinker,  2 
er  §221  {Clarke  v.Seaton,  1 8  B.  M.,  230);  or  might  amend  a  defective 
in  attachment  was  obtained  under  J  221.     Allen  v.  Brawn,  4  Met.,  342 

Webster,  3  Met.,  282) ;   Bailey  v.  Beadles  &>  Bolinger,  7  Bush,  383. 
hat  the  amendment  of  March  15,  1862,  relates  only  to  the  grounds  of 
d  authorizes  amendments  merely  for  the  purpose  of  stating  grounds 
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which  existed  when  the  attachment  was  obtained,  and  which  were  not  stated  in  the  orig« 
inal  affidavit;  or  new  grounds  arising  subsequently.     Allen  v.  Brown,  4  Met.,  342. 

3.  It  was  held  that  an  amendment  of  a  defective  attachment  could  not  override  an 
intermediate  attachment  {Belly  &c.t  v.  HalTs  ex'rs,  2  Duv.f  288),  or  an  intermediate  mort- 
gage.    Peters  v.  Conway \  4  Bush,  570. 

4.  The  plaintiff's  attorney  withdrew  from  the  sheriff,  with  his  consent,  an  order  of 
attachment  on  which  the  sheriff  had  merely  indorsed  the  time  it  came  to  hand.  On  a  sup- 
plemental affidavit,  the  clerk  reissued  the  same  order  of  attachment,  having  erased  there- 
from the  indorsement;  and  under  that  order  the  sheriff  seized  the  defendant's  property: 
held,  that  the  order  and  levy  were  valid.     Dean  v.  Garnett,  1  £>uv.f  408. 

§  269  [295].  Reinstatement  of  attachments. — A  plaintiff  who  desires 
a  reinstatement  of  an  attachment  may  have  an  entry  made  upon  the 
record  of  leave  to  apply  therefor  within  a  reasonable  time,  not  ex- 
ceeding twenty  days ;  whereupon  the  order  of  discharge  shall  be  made, 
to  take  effect  at  the  end  of  the  period  so  limited,  unless  the  attachment 
be  reinstated  in  the  meantime. 

§  270  [296].  A  Judge,  of  the  Court  of  Appeals,  if  the  piaintif 
have  secured  the  right  to  apply  for  the  reinstatement  of  an  attach 
ment,  may,  upon  an  inspection  of  a  copy  of  the  record,  including  the 
evidence  read  upon  the  motion  to  discharge,  reinstate  the  attachment 
and,  if  the  order  of  reinstatement  be  filed  in  the  clerk's  office  of  the 
court  in  which  the  action  is  pending,  within  the  time  limited  as  provided 
in  §  269,  the  execution  of  the  order  of  attachment  shall  proceed  ;  other 
wise,  it  shall  stand  discharged,  and  restitution  shall  be  made  of  an> 
property  taken  under  it. 

CHAPTER  IV. 

INJUNCTION. 

Art.    1.    When  and  how  an  injunction  may  be  obtained, 
"     2.   Dissolution  and  reinstatement  of  injunction. 

ARTICLE  I. 

WHEN  AND   HOW  AN    INJUNCTION   MAY   BE  OBTAINED. 

{  271.  Injunction  defined. 

I  272.  temporary,  for  what  cause  granted. 

t  273.  who  may  grant. 

I  274.  is  subject  to  control  of  court. 

I  275.  notice  of  application  for,  after  answer. 

{ 276.  generally. 

t  277.  evidence  on  hearing  of  application  for. 

I  278-1.  bond  to  discharge  levy  of  execution. 

2.  to  obtain  possession  of  property  levied  on. 
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a  bond  for  other  purposes. 

amount  of,  to  stay  proceedings  on  judgment, 
must  be  given  before  order  issues, 
to  be  taken  by  clerk, 
order  ot,  requisites  and  service  of. 

notice  dispenses  with  service  of. 
information  of,  sufficient, 
not  granted  against  judgment  unless  value  exceed  twenty-five  dollars, 
nor  against  judgment  of  another  court, 
disobedience  of,  how  punished, 
affidavits  read  on  application  for,  to  be  filed, 
bond,  motion  for  additional  security  on. 

.  Injunction  defined, — [An  injunction  may  be  the  final 
i  action,  or  may  be  allowed  as  a  provisional  remedy,  and, 
it  shall  be  by  order.  When  any  mandatory  injunction 
^d  the  order  or  judgment  may  affirmatively  direct  the 
to  do  the  act  or  thing  required  to  be  done.  The  writ 
»  abolished.     (Act  1894,  p.  200.)] 

re  mandatory  or  preventive,  according  as  they  command  the  defendant 
from  doing  a  particular  thing.  While  the  jurisdiction  of  equity,  by  way 
iction,  is  rarely  exercised,  and  while  its  existence  has  even  been  ques- 
heless  too  firmly  established  to  admit  of  a  doubt "  (High  on  Injunctions, 
jh  it  seems  clear  that  our  Codes  of  1854  and  1877  only  authorized  pre- 
»;  and  that,  as  to  them,  it  did  not  change  the  former  law,  except  as  to 
curing  process"  (Keith  v.  Wilson,  3  Met.,  201 ;  Musselman  v.  Marquis,  I 
Barrett,  79  Ky.,  295) ;  it  seems  equally  clear  that  the  act  of  1894  makes 
ode  as  to  procuring  process  and  other  matters  applicable  to  mandatory 
motions. 

Temporary  injunctions, — If  it  appear  from  the  petition 
ff  is  entitled  to  the  relief  demanded,  and  such  relief,  or 
)f,  consists  in  restraining  the  commission  or  continuance 
li  would  produce  great  or  irreparable  injury  to  the  plain- 
uring  the  litigation,  it  appear  that  the  defendant  is  doing, 
is  about  to  do,  or  is  procuring  or  suffering  to  be  done, 
tion  of  the  plaintiff's  rights,  respecting  the  subject  of  the 
ling  to  render  the  judgment  ineffectual,  a  temporary  in- 
>e  granted  to  restrain  such  act.  It  may  also  be  granted 
.vhich  it  is  specially  authorized  by  statute  {b). 

fS   AT  COMMENCEMENT  OF   ACTION. 
PROCEEDINGS   UPON  JUDGMENTS   AT  LAW. 

tlor  has  no  power  to  enjoin  such  proceedings  on  the  ground  that  the 
ous.     2  Dana,  328  ;  13  £.  M.,  234. 

Id  practice,  a  defendant  in  any  action  at  law,  who  had  a  merely  legal 
e  or  part  of  the  plaintiff's  demand  and  who  failed  to  plead  it,  or  against 
s  found  if  he  pleaded  it,  was  not  entitled  to  an  injunction  on  account  of 
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l\  such  defence  (4  Bibb,  414;  4  Mon.,  175;  1  /.  /.  M.,  385,-  2  Id.,  28,  550;  6  /</.,  440;  7 

55  //.,  172;  I  Z?a»<2,  253,  375) ;  but  a  defence  pleadable  both  at  law  and  equity  was  ground 

•  9  for  an  injunction,  if  not  pleaded  at  law.     3  Biffb,  255;  4  B.  M.,  513. 

But,  under  the  Code,  all  equitable  defences,  known  to  exist,  must  be  pleaded  in  actions 
at  law.   •  See  ?  17  and  notes. 

3.  As  a  general  rule,  the  chancellor  will  not  enjoin  a  sale  under  execution  at  the  instance 
of  a  stranger  to  the  action  who  claims  the  legal  title  to  the  property,  as  he  has  a  legal 
remedy  (5/.  J.  M.t  291);  aliter,   if  he  has  only  an  equitable   title.     3  J.  J.  M.,  274; 

79  ^-»  435. 

4.  Notwithstanding  the  general  rule,  that  the  chancellor  will  not  interfere,  by  in- 
junction, in  behalf  of  a  party  who  has  a  legal  remedy,  it  was  held  in  Knott  v.  Jarboe,  I 
Met.,  504,  that  an  injunction  may  be  granted  against  an  execution  on  a  void  judgment  ; 
though,  clearly,  the  defendant  had  a  legal  remedy,  by  motion,  to  quash  the  execution,  and 
set  aside  the  judgment.  I  do  not  see  how  that  decision  can  be  supported  unless  upon  the 
principle  of  quia  timet,  which  does  not  seem  to  have  been  applicable  in  that  case. 

5.  And,  the  court-house  and  all  the  papers  in  a  suit  having  been  destroyed  after  exe- 
cution was  issued  on  a  judgment  against  the  defendant,  he  was  entitled  to  an  injunction 
against  the  execution  until  the  lost  record  could  be  supplied,  &c.  Deshong  v,  Cain,  1 
l>uv.t  309. 

\  6.  A  State-court  has  jurisdiction  to  enjoin  an  execution-sale  of  property  acquired  by  a 

1  bankrupt  after  his  discharge,  the  execution  being  upon  a  judgment  for  a  debt  which  was 

provable  in  the  court  of  bankruptcy.      Turner  v.  Gatewood,  8  B.  Af.t  613. 

7.  Partly  on  account  of  the  public  interest,  the  chancellor  will  enjoin  the  sale  under 
execution  of  a  turpike  road  or  of  the  cars,  fuel,  &c,  of  a  railroad  company,  the  creditor's 
remedy  being  an  action  in  equity  to  subject  the  net  profits  of  the  company  or  any  sur- 
plus funds.     5  B.  M.,  I ;  18  Id.,  448;  13  Bush,  137. 

8.  As  to  enjoining  proceedings  upon  judgments  in  cases  in  which  injunctions  are  allow- 
able, see  §272,  §278,  subs.  4,  and  §285. 

II.  Enjoining  prosecution  of  actions  or  proceedings  at  law. 

It  seems  to  have  been  the  practice,  in  some  of  the  States,  for  a  defendant  in  an  action 
at  law  to  file  a  bill  for  an  injunction  against  prosecution  of  it,  upon  the  ground  that  he  had 
an  equitable  defence  of  which  he  could  not  avail  himself  in  the  action  at  law — equitable  relief 
not  being  granted,  as  a  general  rule,  if  he  could  make  defence  at  law  (High  on  Injunctions, 
\  89) ;  and  in  such  cases  the  chancellor  frequently  required  the  complainant,  before  his 
application  would  be  entertained,  to  confess  judgment  in  the  action  at  law.  High  on  In- 
junctions, %  59,  60. 
J  In  Kentucky,  before  the  adoption  of  the  Code,  the  practice  seems  to  have  been  for  a 

defendant  in  an  action  at  law,  who  had  only  an  equitable  defence,  to  let  judgment  go  by 
default  and  then  sue  for  an  injunction.     See  note  I,  ante,  page  227. 

Though  the  Code  does  not  expressly  prohibit  an  injunction  against  prosecution  of  an 
action  at  law  on  account  of  an  equitable  defence;  yet,  in  view  of  \  113,  subs.  2,  and  of 
§  17,  it  is  clear  that,  in  general,  a  defendant  in  an  ordinary  action  must  plead  therein  any 
equitable  defence  then  known  by  him  to  exist. 

But  there  are  other  grounds  upon  which  a  defendant  may  procure  an  injunction — such 
as  the  prevention  of  vexatious  or  palpably  unjust  litigation.  Thus,  where  the  law  allowed 
a  claimant  of  land  to  bring  as  many  actions  of  ejectment  as  he  pleased  (a  privilege  abolished 
by  the  Code) ;  after  verdicts  and  judgments  for  the  defendant  in  several  actions,  the  chan- 
cellor would,  in  some  cases,  enjoin  the  bringing  of  another.     Dedman  v.  Chiles,  3  Mon.,  426. 

And,  numerous  warrants  having  been  issued  against  a  person,  charging  him  with  the 
violation  of  a  city  ordinance  prescribing  a  penalty  of  $15  for  each  twenty-four  hours  anj 
person  shall  hold  exclusive  possession  of  a  public  street,  he  sued  for  an  injunction,  alleging 
title  in  himself  to  the  alleged  street,  and  he  was  held  entitled  to  an  injunction  until  th< 


Digitized  by 


Google 


CHAP.  IV.]  INJUNCTION — WHEN   AND   HOW  OBTAINED.  229 


right  of  property  could  be  determined :  "  the  amount  of  the  fine  not  being  sufficient  to 
authorize  an  appeal,  an  injunction  was  the  only  remedy."  Shinkle  v.  City  of  Covington, 
%1  Ay.,  420.  The  fact  that  there  were  numerous  warrants  seems  to  be  immaterial,  for, 
upon  principle,  one  wrongful  warrant,  from  which  no  appeal  can  be  taken,  is  as  injurious 
as  twenty;  and  such  seems  to  have  been  the  view  of  the  court  in  Trustees  0/ Louisville  v. 
Gray,  1  IMt.,  146. 

The  chancellor  may  enjoin  a  proceeding  for  the  sale  and  distribution  of  devised  prop- 
erty until  the  question  of  will  or  no  will  is  disposed  of.     17  B.  M.,  10. 

But  the  chancellor  will  not  enjoin  prosecution  of  an  action,  in  order  that  the  defend* 
ant  may  learn  from  the  result  of  a  suit  in  another  State  whether  or  not  he  has  a  set-off 
against  the  plaintiff.     16  B.  M.,  337. 

III.  Injunctions  in  aid  of  actions  at  law. 

1.  Under  the  old  practice  the  chancellor  would  enjoin  a  defendant  in  an  action  at  law 
from  removing  or  fraudulently  disposing  of  his  property,  in  order  to  defeat  the  object  of 
the  action,  whether  it  were  upon  a  contract  or  for  a  tort.  Monroe  v.  Cutter,  9  Dana,  93 ; 
Cottrdl  v.Moody,  12  B.  M.,  500.  But  the  provisions  of  the  Code  concerning  attachments 
have  dispensed  with  the  necessity  of  an  injunction  in  such  cases.     £g  194,  237. 

2.  The  chancellor  will  not  enjoin  a  defendant  from  relying  on  a  defence,  the  right  to 
which  he  has  acquired  without  fraud.     Bowman  v.  Violett,  4  A/on.,  350. 

IV.  Enjoining  wrongful  acts  generally. 

1.  Illegal  faxes.  The  chancellor  will  enjoin  not  only  the  collection  of  taxes  unlawfully 
assessed  (3  Busk,  648;  5  Id.,  243;  12  Id.,  233;  79  Ay.,  295;  Norman  v.  Boat,  85  Ay.t 
557) »  but  the  proposed  assessment  of  unlawful  taxes  (84  Ay.,  502),  or  the  sale  of  bonds 
payable  by  means  of  unlawful  taxation.     9  Bush,  247. 

2.  Trespass  on  land. 

Though,  as  a  general  rule,  the  chancellor  will  not  enjoin  commission  of  a  single  tres- 
pass on  land,  it  was  held  that  he  may  do  so  when  the  trespass  is  threatened  by  a  munici" 
Pal  corporation.     12  B.  M.,  615-16. 

But  the  chancellor  may  enjoin  continuance  of  repeated  trespasses  threatened  by  a  person 
who  is  insolvent  (I  Bush,  463);  and  " the  fact  that  redress  can  alone  be  had  by  a  multi- 
plicity of  actions  at  law,  for  similar  and  continued  trespasses  upon  the  property,  presents 
strong  grounds  in  favor  of  the  jurisdiction  of  a  court  of  equity."  84  Ay.,  256;  and  see 
Peak  v.  Hayden,  3  Bush,  125.  That  suggestion  is  supported  by  the  general  current  of 
authority  concerning  multiplicity  of  actions  {High  on  Injunctions,  \  63) ;  and  it  seems  clear 
that  one  threatened  trespass  by  an  insolvent  person — such  as  a  threat  to  tear  down  a  house, 
may  furnish  better  ground  for  an  injunction  than  threats  to  cut  down  twenty  trees  within 
twenty  days. 

According  to  a  dietum  in  Hillman  v.  Hurley,  82  Ay.,  629,  "  the  same  character  of  pos- 
session of  real  estate  is  necessary  to  maintain  an  injunction  to  prevent  a  trespass  to  it  as  to 
support  trespass  quare  clausum  /regit.  Unless  the  plaintiff  is  in  the  actual  possession  at 
the  time  of  the  injury  or  threatened  injury,  he  must  fail  in  either  action.  This  was  the 
rule  of  the  common  law,  and  it  prevailed  in  this  State  until  the  passage  of  the  act  of 
March  10,  1854,  by  which  the  owner  of  real  estate  was  permitted  to  sue  in  trespass,  even 
if  he  did  not  have  the  actual  possession ;  "  and  the  court  proceeds  to  say  that  said  act  was, 
by  its  title,  made  a  part  of  chapter  50  of  the  Revised  Statutes,  and  was  impliedly  repealed 
by  its  omission  from  the  General  Statutes. 

For  said  act  of  1854  and  comments  thereon,  see  note  b,  ante,  page  202.  As  said  enact- 
ment speedily  followed  the  decision  in  Robertscm' s  adm'rs  v  Rodes,  13  B.  M.t  325;  so  the 
dictum  in  Hillman  v.  Hurley  (uttered  in  March,  1885)  was  followed  by  an  act  of  March  13, 
1888,  which  is  as  follows : 

"  An  Act  regulating  actions  for  injury  to  real  estate  in  this  Commonwealth.  —  That  the 
owner  of  any  land  in  this  State  may  maintain  the  appropriate  action  to  recover  damages 


Digitized  by 


Google 


PROVISIONAL    REMEDIES.  [TITLE  Vlll. 


■  any  trespass  or  injury  committed  thereon,  or  to  prevent  or  restrain  any  trespasses  or 
ler  injury  thereto  or  thereon,  notwithstanding  such  owner  may  not  have  the  actual  pos- 
ision  of  the  land  at  the  time  of  the  commission  of  the  trespass." 

The  only  difference  between  those  acts  consists  in  the  fact  that  the  latter  contains  the 
>rds  "or  to  prevent  or  restrain  any  trespasses  or  other  injury  thereto  or  thereon."  The 
Lin  tiffs  in  both  Robertson's  adnfrs  v.  Rodes  and  Hillman  v.  Hurley  claimed  to  have  con- 
uctive  possession  of  the  land ;  and,  for  reasons  stated  in  note  {ante,  page  103),  con- 
rning  the  act  of  1854,  it  seems  to  me  that  the  act  of  1888  was  intended  to  apply  only 

persons  having  constructive  possession,  and  not  to  reversioners  or  equitable  owners; 
d,  therefore,  that  it  is  proper  to  consider  the  rights  of  the  latter  to  an  injunction,  in- 
pendently  of  the  statute. 

The  court,  in  Hillman  v.  Hurley ',  cites  no  decision  in  support  of  its  dictum;  and  I  feel 
nfident  that  no  such  decision  can  be  found.  Trespass  on  land  being  "an  outrage  on  the 
ssession  "  (4  J.  J.  A/.,  19),  the  action  of  trespass  could  be  maintained  only  by  one  in 
tual  possession :  but  a  reversioner  could  maintain  case  for  an  injury  to  the  freehold,  and 
aid  maintain  trespass  or  trover  against  a  trespasser  who  removed  trees,  &c. ;  and  such 
tions  could  be  maintained  by  an  owner  having  constructive  possession  of  land  (note, 
te,  page  103) :  and  it  seems,  a  fortiori,  that,  independently  of  any  statute,  a  reversioner 
constructive  possessor  of  land  could  maintain  an  action  to  prevent  the  cutting  of  trees, 
.,  by  insolvent  trespassers;  and,  yet  more  clear,  if  possible,  that  such  action  could  be 
lintained  by  an  equitable  owner  of  land,  who  could  not  maintain  an  action  of  either 
ispass,  trover,  or  case;  and,  consequently,  that  the  provision  of  the  act  of  1888,  as  to 
eventive  remedies,  was  unnecessary;  or,  at. any  rate,  would  have  been  so,  but  for  the 
turn  in  Hillman  v.  Hurley.     See  the  next  following  note. 

3.  Waste. 

"The  distinction  between  waste  and  trespass  consists  in  the  former  being  the  abuse  or 
t  destructive  use  of  property  by  one  who,  while  not  possessed  of  absolute  title  thereto, 
s  yet  a  right  to  its  legitimate  use:  trespass  being  an  injury  to  property  by  one  who  has 

right  whatever  to  its  use."     High  on  Injunction,  §650. 

For  decisions  of  the  Court  of  Appeals  as  to  injunctions  against  waste,  see  Downing  v. 
ilmaleer,  1  Man.,  65;  Loudon  v.  Warfield,  5  J.J.  M.,  196;  Houghton  v.  Cooper -,  6  B.  M.^ 
I ;  and  Brasfoar  v.  Macey,  3  J.J.  M.,  89,  in  which  latter  case  it  was  held  that,  though 
ontingent  remainder-man  can  not  maintain  an  action  for  waste  committed,  he  may  main- 
n  an  action  to  prevent  waste. 

The  decisions  as  to  injunctions  against  waste  seem  to  be  conclusive  against  the  dictum 
Hillman  v.  Hurley,  82  Ky.,  629,  as  to  the  necessity  of  actual  possession  in  order  to  en- 
in  trespasses. 

4.  Injunctions  against  nuisances. 

(1)  An  indictment,  and  not  an  injunction,  is  the  remedy  to  suppress  a  public  nuisance, 
cept  in  behalf  of  persons  who  are  specially  injured  thereby  (Barr  and  Yeiserx.  Stevens, 
Bibb,  292;  10  Bush,  292);  and  though  five  persons,  residing  at  different  places  in  the 
ighborhood  of  a  nuisance,  unite  in  a  petition  for  its  abatement,  "  it  by  no  means  follows 
it  each  may  not  have  sustained  a  special  injury.  .  .  .  The  fact  that  the  injury  is 
;ntical  when  applied  to  each  family  does  not  make  such  a  public  nuisance  as  would  de« 
ive  the  citizen  of  his  right  to  redress."     Seifried\.  Hays,  81  Ay.,  377. 

(2)  Discomfort  .caused  by  the  noise  of  machinery  or  of  railroad  trains  (10  Bush,  294; 
Ky.,  381),  or  by  occasional  sufferings  from  smoke  and  soot  {Louisville  Coffin  Co.  v. 

arren,  78  Ky.,  400),  is  not  ground  for  an  injunction  :  aliier,  as  to  stenches,  &c,  affecting 
alth  {Sei/ried  v.  Hays,  81  Ky.,  377),  in  which  the  defendant  (a  butcher)  was  restrained 
3t  from  carrying  on  his  business,  but)  "  from  keeping  dead  animals,  or  any  parts  of  dead 
imals,  on  his  premises  in  such  manner  as  shall  cause  the  offensive  odor  and  stench  com. 
lined  of." 
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>f  equity  will  grant  an  injunction  to  restrain  a  nuisance,  only  in  cases 
:learly  made  out  upon  determinate  and  satisfactory  evidence;  for  if  the 
icting  and  the  injury  doubtful,  that  alone  will  constitute  a  ground  for 
extraordinary  interposition."  Dumesnil  v.  Dupont,  18  B.  M.t  804. 
er,  will  weigh  the  evidence  as  in  otheY  cases  (see  Louisville  Coffin  Co.  v. 
Ky.,  400 ;  Seifried  v.  Hays,  *SrV.,  81  Ky.,  383  ;  Hahn  and  Harris  v.  Thorn* 
) ;  and  if  it  be. doubtful  whether  the  thing  complained  of  constitutes  a 
ncellor  will  not  interfere:  thus,  in  Dumesnil  v.  Dupont,  it  was  held  that 
operly  refused  to  suppress  a  powder-house  which  the  defendant  had 
liree  hundred  yards"  from  the  plaintiff's  residence.  And  see  to  same 
.,  v.  Short  Route  R.  Co.,  85  A>.,  640. 

ructions  of  water  courses,  the  diversion  of  streams  from  mills,  the  back 
and  the  pulling  down  of  the  banks  of  rivers,  and  thereby  exposing 
inundation,  are  all  instances  in  which  such  relief  may  be  appropriately 
and  Harris  v.  Thomberry,  J  Bush,  406. 

;st  between  two  mill-owners,  in  which  the  junior  complained  that  the 
1  flowage  of  water  on  his  mill  by  erecting  a  new  dam ;  it  was  held  that, 
d  not  raise  the  stream  higher  than  the  old  dam  had  done  within  twenty 
»  before  the  erection  of  the  new  one,  the  junior  had  no  right  to  complain. 
r*  Johns ;  6  B.  M.,  136;  and  see  Tye  v.  Catching,  78  Ky.,  463. 
hat  the  nuisance  complained  of  existed  when  the  plaintiff  erected  his 
ar  it  constitutes  no  defence.     81  Av.,  382. 

e  mere  acquiescence  in  the  existence  of  a  nuisance  for  seven  years,  or  even 
1  not  ordinarily  prevent  the  party  from  abating  it,  still  where  one  stands 
b  erection  of  buildings,  as  in  this  case,  and  their  use  for  the  purposes 
re  constructed  for  seven  years,  it  becomes  very  persuasive  evidence  that 
ined  of  is  such  as  is  incidental  to  like  improvements  and  common  to 
ion  on  this  square."  78  Ky.,  406;  and  see  6  Bush,  486. 
ning  municipal  corporations  from  changing  grades  of  streets  to  the  injury 
rty  owners,  see  City  of  Louisville  v.  Louisville  Rolling  Mill  Co.,  3  Bush, 
id. 

ining  railroad  companies  from  interfering  with  public  streets,  see  Cosby, 
<5r*  Russellville  R.  R.  Co.,  10  Bush,  288,  and  cases  cited. 
'0  protect  easements. 

sllor  will  enjoin  interference  with  the  plaintiff's  right  to  the  use  of  a 
>6) ;  or  the  diversion  of  running  water ;  but  it  was  held  that  a  farmer 
)ined  from  creating  a  pool  in  order  to  collect  water  for  the  use  of  his 
\  might  thereby  temporarily  deprive  his  neighbor  of  the  use  of  it.  Red- 
3  Ay.,  214. 

e  chancellor  will  enjoin  interference  with  the  use  of  a  private  passway, 
e  the  abatement  of  a  building  over  it  which  does  not  prevent  its  use. 

I  a  right  to  a  passway,  see  7  Dana,  276;  9  Id.,  159;  10  B.  Al.,  463  ;   15 
\;  4  Bush,  317;  6  Id.,  676;   12  Id.,  21;    General  Statutes,  ch.  94,  art.  2. 
is  to  franchises. 

st  between  two  gas  companies,  the  fact  that  one  of  them  claimed  the 
manufacture  and  sell  gas  in  a  city,  under  an  unconstitutional  act  of  the 
d  the  other  to  an  injunction  against  setting  up  an  exclusive  right.     81 

:e  with  a  ferry-right  may  be  enjoined.     Newport,  &*c,  v.  Taylor1  s  exyr, 

an  individual  to  an  injunction  restraining  a  turnpike  company  from 
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jcting  a  toll-gate  at  a  particular  place,  it  must  appear  that  the  gate  would  be  a  publi 
isance,  and,  moreover,  that  the  plaintiff  would  sustain  a  special  injury  distinct  from  thj 
Fered  by  the  public.     Maysville  <Sr»  Mt.  Sterling  T.  Co.  v.  Railiff,  85  A>.,  244. 
(4)  As  to  preventing  usurpation  of  franchises,  see  Title  10,  ch.  13. 

7.  Injunctions  to  quiet  title. 

An  act  of  1797  (St.  Law,  294)  declared  that  "any  person  having  both  the  legal  title  tc 
1  possession  of,  land  may  institute  a  suit  against  any  other  person  setting  up  a  claii 
ireto ;  and,  if  the  complainant  shall  be  able  to  establish  his  title  to  such  land,  the  d< 
idant  shall  be  decreed  to  release  his  claim  thereto,  and  to  pay  to  the  complainant  hi 
►ts,  unless  the  defendant  shall  by  his  answer  disclaim  all  title  to  such  lands,  and  offer  t 
re  such  release  to  the  complainant ;  in  which  case  the  complainant  shall  pay  to  the  d< 
dant  his  costs,  except  for  special  reasons  appearing  the  court  should  otherwise  decree, 
at  act,  having  been  omitted  from  the  Revised  Statutes,  was  re-enacted  by  an  act  o 
irch  9,  1854,  which  statute  ••  was  not  repealed  by  the  General  Statutes  and  is  now  i 
1"  force."  Kincaid  v.  McGowan,  9  Ky.  L.  R.,  987.  Moreover,  it  seems  clear  that  sue 
the  law  independently  of  any  statute.  Artnitage  v.  Wickliffe,  12  B.  M.,  495;  ATincat 
McGowan,  supra. 

But  the  chancellor  will  not  thus  interfere  in  behalf  of  a  person  who,  though  in  posse 
n,  can  test  the  validity  of  an  adverse  claim  by  an  action  at  law ;  as,  where  the  advers 
imant  has  trespassed  on  the  possession  (Scott  v.  Means ,  80  Ky.,  460) ;  or  in  behalf,  of 
rson  who,  instead  of  suing  for  the  possession,  takes  it  wrongfully  (Hamilton  ▼.  Het 
x*s  Aeirs,  I  Bibb,  67) :  aliter  as  to  a  person  who  is  lawfully  in  possession  and  who  ca 
t  make  such  test.  Trustees  of  Louisville  v.  Gray,  I  Litt.,  146;  ShinkU  v.  City  of  Coving 
,  83  Ky.,  420;  Kincaid  \.  McGowan,  supra. 

And  it  was  held  that  a  company,  to  which  a  city  had  granted  the  right  to  manufactui 
1  sell  gas,  could,  in  order  to  establish  its  right  to  do  so,  maintain  an  action  in  equit 
linst  another  company  which  claimed  an  exclusive  right  to  do  so  under  a  previous  grar 
m  the  city.     81  Ky.,  263. 

And,  in  accordance  with  the  rule  that  the  giving  of  a  statutory  remedy  does  not  per . 
jrive  a  court  of  equity  of  jurisdiction  which  it  previously  possessed,  it  was  held  in  Pre. 
v.  Preston,  85  Ky.,  16,  that  a  person  in  possession  of  land  is  not  bound  to  resort  to 
'eat,  as  authorized  by  §473  of  the  Code,  but  may  have  an  injunction  in  order  to  prever 
jther  from  filing  surveys,  plats,  &*c,  for  the  purpose  of  obtaining  a  grant  of  the  Ian 
m  the  Commonwealth. 

8.  Injunctions  to  protect  mortgagees. 

(1)  Generally. 

It  was  held  under  the  old  practice  that  the  chancellor  would  enjoin  fraudulent  removi 
mortgaged  property,  though  the  debt  was  not  due.  Downing  v.  Palmatur,  1  Afon.,6^ 
1  see  Code,  %  237,  249,  authorizing  attachments  to  prevent  fraudulent  removal  of  mor 
red  property. 

But  sureties,  indemnified  by  mortgage,  can  not  delay  the  creditor,  until  they  subje< 
:  mortgaged  property.     I  Dana,  189. 

(2)  Junior  mortgagees. 

A  junior  mortgagee  may  enjoin  a  senior  mortgagee  from  tacking  subsequent  advance 
his  mortgage  (Hughes  v.  Warley,  I  Bibb,  200) :  and  see  Hart,  &*c,  v.  Hay  don,  6rY.,  7 
.,  346,  in  which  it  was  held  that  a  junior  mortgagee  had  the  right,  as  an  intervenin 
imant,  to  contest  the  demand  of  the  senior  mortgagee,  upon  the  grounds  of  paymen 
1  usury;  though  the  mortgagor  made  no  defence,  and  though  the  junior  mortgage  wi 
de  pendente  lite,  and  the  debt  was  not  due. 

9.  Injunctions  in  church-controversies. 

See  Curd,  <5rV.,  v.  Wallace,  &>c,  7  Dana,  190;  Shannon,  <5rV.,  v.  Frost,  cVf.,  3  B.  M 
\;  and  notes  to  chapter  13  of  Bullitt  and  Feland's  General  Statutes. 
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INJUNCTION WHEN   i 

against  infringing  trade-ma 
quity  will  not  lend  its  aid 
exclusive  privilege  of  decei 
;ht  prevent  another  equall 
Bush,  131. 

having  leased  a  building  1 
ras  an  observatory  or  towi 
,  as  the  "Tower  Palace;" 
.,  as  he  claimed,  but  as  des 

10  right  to  enjoin  anothei 

A>.,  3<>3- 

rho  sells  a  product  of  a  p 
1  Virginia  Tobacco  " — can  i 
;  he  sells,  to  the  exclusion 
1  geographical  name,  as  ap 
nufacturer  was  the  first  to  1 
meaning  and  thus  become 
Metcalfe  v.  Brand,  86  A>., 
urer  of  mustard  in  Lexingt 
s  a  trade-mark,  does  not  lo 
removal  being  shown  by 

urer  is  as  much  entitled  to 
r  device  to  indicate  his  goo 
d  in  Metcalfe  v.  Brand  tha 
ustard  "  as  a  trade-mark,  1 
r  marking  his  mustard  wit 
ns  v.  Meikle,  81  A>.,  113,  1 
have  not  used  a  single  lett 
;  yet,  by  the  exact  Simula 
lary  observer  or  purchaser, 
ve  position  of  the  letters  a 
al  appropriation  of  any  pj 
and  appellants'  trade-marl 
ibility  in  doing  so,  and  to 
appellants.  Thus,  by  skill 
e  aggregate,  leaving  the  m 
sffect  as  to  destroy  its  offic* 

11  others." 

in  such  cases,  see  Avery  &* 
igainst  municipal  corporatio 
s  has  been  shown  (note  2, 
n  of  a  single  trespass,  unle 
was  held  that  the  trustees 
aying:  '« Although  the  def 
>le  sum  for  damages  done 
ould  be  willing  to  pay  un 
adage,  '  an  ounce  of  prevei 
rt,  12  B.  M.9  610) ;  and,  in 
))  requires  a  municipal  co 
\i  surety, 
possession  of  land  which  1 
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ance,  is  fined  for  thus  occupying  an  alleged  public  street,  in  a  sum  too  sma 
l1,  is  entitled  to  an  injunction  until  the  question  of  title  can  be  decided.     7> 
ville  v.  Gray,  I  Lilt.,  146;  Skinkle  v.  City  of  Covington,  83  4Cy.,  420. 
\  Injunction  lies,  at  the  suit  of  tax-payers,  to  prevent  municipal  corporatic 
propriating  public  money,  as  by  paying  a  reward  for  the  arrest  of  a  default 

14  Bush,  324. 
(  A  municipal  corporation,  authorized  by  the  legislature  to  erect  and  maint 
>,  for  lighting  the  public  streets  and  furnishing  gas  to  inhabitants  at  their  1 
rip  lied  power  to  grant  to  others  the  exclusive  right  to  do  so;  and,  having  mi 
,  by  contract,  may  be  enjoined  from  granting  a  like  privilege  to  another.  84  J 
)  The  plaintiffs  having  erected  a  wharf  in  the  town  of  Catlettsburg,  as  autho 
:ial  act  of  the  legislature,  and  the  authorities  of  the  town  having  passed  an  o: 
ring  all  boats  arriving  there  to  land  at  the  public  landing,  the  plaintiffs  so 
ction,  to  restrain  the  enforcement  of  the  ordinance,  claiming  that  it  was  void :  t 
^h  the  action  should  have  been  transferred  to  the  ordinary  docket,  if  the  plain 
for  damages,  as  well  as  for  an  injunction  ;  as  they  sued  for  an  injunction  only, 

to  establish  the  illegality  of  the  ordinance  by  a  judgment  at  law — as  th< 
done  in  an  action  for  damages,  if  the  ordinance  was  illegal — their  petition  w 
lismissed.     Brown,  &*c,  v.  Trustees  of  Catlettsburg,  11  Bush,  43$. 
l.  Injunctions  against  public  servants. 

be  chancellor  may  enjoin  a  common  carrier  or  public  warehouseman  from 
minations  against  the  plaintiff;  but  should  not  do  so  if  the  plaintiff  is 
,  <SrV.,  v.  Page,  &c,  80  Ky.,  539. 
|.  Injunctions  as  to  contracts  generally. 

i  Frank  v.  Peyton,  82  Ay.,  150,  it  was  held  that  a  vendee  of  land  situated  in 
r  a  deed  which,  owing  to  defective  acknowledgment,  could  not  be  recorded, 

to  an  injunction  restraining  the  vendor  from  selling  the  land  to  any  one  else 
..   Injunctions  as  to  contracts  in  restraint  of  trade. 

fie  provision  in  a  conveyance  of  land,  that  "no  intoxicating  liquors  shall  b< 
remises  in  less  quantities  than  five  gallons,"  may  be  enforced  by  injunctioi 
endee's  assignee.     Sutton  v.  Head,  86  Ky.,  I $6. 
)  See  §§436  and  438  of  Code. 

273  [300,  301].  Who  may  grant  injunctions. — (The  injunctk 
granted  at  the  commencement  of  the  action  or  at  any  time 
ment  by  the  court  (a),  or  by  any  circuit  judge,  or  by  the  clerk 
t,  or  the  county  judge  if  the  judge  of  the  court  be  absent  fr< 
ity,  or  by  two  justices  of  the  peace  if  the  judge  and  the  clerk 
t  and  the  county  judge  be  absent  from  the  county.     No  inji 

be  granted  by  any  of  the  foregoing  officers,  unless  it  appes 
affidavit  of  the  party  applying  therefor  that  it  has  not  b€ 
1  by  the  court ;  nor  shall  such  injunction  be  granted  by  a 
ounty  judge,  or  justice,  unless  it  appear  from  such  affidav 
5  not  been  refused  by  the  court  or  any  circuit  judge.     No 

or  temporary  restraining  order  shall  be  granted  until  aft 
;ion  seeking  the  injunction  shall  be  filed.  No  injunction  c 
ry  restraining  order  shall  be  granted  by  any  circuit  or  other 
imilar  jurisdiction,  in  any  action  pending  outside  of  the  cir 
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>uch  judge  shall  preside,  unless  it  shall  appear  from  the 
ilaintiff  that  there  is  no  circuit  or  other  judge  of  simi- 
resent  atthe  time  in  the  [judicial  district  (Act  1898,  p. 
ction  is  pending.     (Act  1 894,  p.  200. )] 

action  of  A  against  B,  for  the  recovery  of  slaves,  was  pending  in  C 
n  action  in  W  county  to  enjoin  B  from  selling  the  slaves:  held%  that 
y  had  no  jurisdiction.     Moore's  adm'r  v.  Sheppard%  I  Afei.t  97. 


Temporary  injunction  subject  to  control  of  court, — Injunc- 
jfore  judgment  shall  be  subject  to  the  further  order  of 

Notice  of  application  for  injunction. — An  injunction  shall 
igainst  a  defendant  who  has  answered,  unless  he  have 
\  application  therefor. 

Notice  of  application  for  injunction.  —  [An   injunction 

only  upon  reasonable  notice,  in  writing,  to  the  party 
Mned,  of  the  time  and  place  of  the  application  therefor, 
t  or  officer  to  whom  the  application  is  to  be  made. 
t  or  officer  to  whom  the  application  for  an  injunction 
satisfied  by  the  facts  set  forth  in  the  affidavit  of  the  ap- 
her  evidence,  that  irreparable  injury  will  result  to  the 
:he  delay  of  giving  notice,  the  court  or  officer  may 
ry  order  restraining  the  act  or  acts  sought  to  be  en- 
y  be  mandatory  in  its  nature,  if  the  case  so  require, 
mandatory  restraining  order  shall  be  entered  by  any 
dge,  or  two  justices  in  any  case.  Such  restraining 
>  case,  be  granted  until  the  applicant  shall  have  given 
bed  by  subsection  3  of  §  278  of  the  Civil  Code,  and 
ler  shall  be  forthwith  served  upon  the  party  or  parties 
joined.  The  restraining  order,  if  made  by  the  court, 
r  other  judge  of  similar  jurisdiction,  shall  set  forth  a 

and  time,  not  to  exceed  ten  days  from  the  day  upon 
is  made,  at  which  the  applicant  shall  move  the  court  or 
lie  injunction,  and  the  order  shall  remain  in  force  until 
trd  and  determined,  but  not  for  a  greater  length  of  time 
er  the  day  fixed  in  the  order  for  hearing  the  applica- 
on  for  injunction  shall  be  tried  as  provided  in  this  Code 
ipplications  for  injunctions  of  which  notice  has  been 

instance.  The  restraining  order,  if  made  by  the  clerk 
county  judge,  or  two  justices  of  the  peace,  shall  remain 
aside  or  modified,  or  until  the  injunction  is  granted,  as 
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vided  in  §  290  of  the  Civil  Code,  as  amended  by  this  act. 

4,  p.  201.)] 

§  277  [3°6]-    When  affidavits  may  be  read. — On  the  hearing 

>lication  for  an   injunction,  of  which  notice  has  been  given, 

ty  may  read  affidavits. 

§  278  [307].   Injunction-bonds. — 1.   If  an  injunction  be  grant 

/  proceedings  upon  a  levy  made  under  an  execution,  and  the 

>lying  for  the  injunction  desire  to  discharge  the  levy,  he  shal 

e  a  bond  to  the  effect  that  he  will  satisfy  the  execution  to  the  < 

vhich  the  injunction  may  be  dissolved,  not  exceeding  the  va 

property  released ;  and,  upon  the  execution  of  such  bond,  ai 
ling  of  the  injunction,  the  levy  shall  be  discharged.  If  he  < 
ire  to  release  the  levy,  he  may  execute  a  bond  to  the  effect 
>n  a  dissolution  of  the  injunction,  in  whole  or  in  part,  he  will 

property,  or  its  value,  forthcoming  and  subject  to  the  order 
rt ;  and,  upon  the  execution  of  such  bond,  and  the  issuing  < 
inction,  the  property  levied  on  shall  be  delivered  to  him  (a). 

purpose  of  ascertaining  the  value  of  the  property,  it  shall  1 
ised  as  directed  in  §  215. 

2.  If  such  injunction  extend  further  than  the  stay  of  proce< 
>n  the  levy,  the  party  shall  give  such  additional  bond  as  the 
ge,  or  officer,  granting  the  injunction  may  direct. 

3.  In  all  other  cases,  the  court,  judge,  or  officer  granting  t 
ction  shall,  in  the  order  granting  it,  fix  the  amount  of  the  b< 
given,  and  may  prescribe  its  terms.     If  the  terms  of  the  bo 

so  prescribed,  it  shall  be  to  the  effect  that  the  party  giving 
r  to  the  party  enjoined  such  damages  as  he  may  sustain,  if  it  be  ; 
ided  that  the  injunction  ought  not  to  have  been  granted  (b). 

4.  If  the  injunction  be  to  stay  proceedings  upon  a  judgmer 
sunt  of  the  bond  shall  be  sufficient  to  cover,  with  other  dan 

sum  of  money  for  which  judgment  was  rendered,  with  five 
:rest  thereon,  and  the  rent,  hire,  or  value  of  the  use,  for  two 
property  for  which  judgment  was  given ;  and,  in  case  of  pe 
perty,  its  value  also. 

a)  A  bond  pursuant  to  the  first  sentence  of  this  section  discharges,  but  a  bo 
t  to  the  second  sentence  does  not  discharge,  a  levy.     Mallory  v.  Dauber's  < 

239. 
ror  decisions  under  statutes  in   force  before  the  adoption  of  the  present  Cc 
\ridge  v.  Biggerstaff,  2  Duv.,  281,  and  Keith  v.  Wilson,  3  Met.,  201,  and  case 
78  Ky.f  218. 

b)  As  to  actions  on  bonds  pursuant  to  the  last  sentence  of  subsection  3,  see  no 
,  page  90. 
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Bond,  be/ore  order  issues. — The  order  of  injunction 
ued  by  the  clerk  until  a  bond,  as  is  required  by  §  278, 
y  of  the  party  obtaining  the  injunction,  shall  have  been 
office. 

id  which  is  not  executed  in  the  office  of  the  clerk  may  be  quashed  on 
lant,  if  he  fail  to  make  such  motion  the  irregularity  constitutes  no  de- 
1  the  bond.  Cobb  v.  Cutis,  4  Liu.,  235.  See  further,  as  to  injunction- 
ecu  ted.     Stevenson  v.  Miller,  2  Lilt,,  310;  Rodman  v.  Harcourt,  &>c,  4 

.  3M. 

the  condition  of  a  bond,  from  the  order  directing  the  injunction  will 
the  validity  of  the  bond :  it  may  be  treated  as  a  valid  common  law 
had  thereon  accordingly.  Hardin  v.  Barbour,  <5rV.,  6  Men.,  396;  Hop- 
M9  7  -M-t  3 1  *nd  see  Crawford  v.  Woodwortk,  <5rV.,  9  Bush,  748. 

Sureties  in  bonds. — Sureties  in  injunction  bonds  shall  be 
clerk  under  the  same  responsibilities  as  in  other  cases 
>ted  by  him. 

clerk  accepts,  as  surety,  a  different  person  from  the  one  named  in  the 
nj  unction  is  immaterial.     1  Dana,  106 

Requisites  of  order,  &c. — The  order  of  injunction  shall 
the  party  enjoined ;  shall  state  the  injunction ;  and,  if 
discharge  a  levy  under  an  execution,  it  shall  so  state ; 
ed  and  signed  by  the  clerk.  If  it  be  issued  at  the  com- 
1  action,  it  shall  be  indorsed  upon  the  summons,  and  a 
ill  be  delivered  to  the  sheriff  If  it  be  issued  during 
shall  be  delivered  to  him,  with  as  many  copies  thereof 
ies  enjoined.  The  sheriff  shall  forthwith  serve  it  by  de- 
:o  each  party  enjoined,  and  make  return  thereof  on  the 

Notice  dispenses  with  service  of  order. — If  notice  of  the 
ji  injunction  have  been  given  to  the  party  sought  to  be 
I  not  be  necessary  to  serve  the  order  upon  him ;  he  is 
ljunction  as  soon  as  the  bond  required  of  the  adverse 
d. 
An  injunction  binds  the  party  from  the  time  he  is  in- 

n  not  affect  the  rights  of  persons  who  are  neither  parties  nor  privies  to 

a   injunction   restraining  a  county  surveyor  from  making  a  survey, 

I  in  an  action  to  which  he  alone  was  a  defendant,  did  not  prevent  a 

land  from  compelling  him  by  mandamus  to  make  the  survey.     83 

What  judgments  can  not  be  enjoined. — No  injunction  shall 
tay  proceedings  upon  a  judgment  of  a  justice  of  the 


Digitized  by 


Google 


PROVISIONAL   REMEDIES.  [TITLE  Vl 

court,  if  the  value  of  the  matter  in  dispute  < 
?  dollars. 

Action  as  to  granting  injunctions. — An  injunction 
a  judgment  shall  not  be  granted,  in  an  acti 
eeking  the  injunction,  in  any  other  court  than  tr 
:  was  rendered  (a).     Nor  shall  such  injunction 
irty  applying  therefor  make  affidavit  that  no 
iviously  granted  to  stay  the  proceedings  on  su 

peace   may  enjoin  a  judgment   rendered  by  him,   though 
,  it  exceed  the  amount  of  his  general  jurisdiction.     Dcnm 

t  not  enjoin  proceedings  upon  a  judgment  of  a  justice  of 
.  v.  Reasor,  84  Ky.,  369) ;  or  proceedings  upon  a  judgment  < 
»py  thereof  may  have  been  filed  in  the  circuit  court  pursuant 
ant  to  ch.  28,  art.  13,  J  3,  of  the  General  Statutes  {Kelly 
v.  Clements,  <5rV.,  12  Bush,  359;  C.  O.  dr»  S.  W.  R.  R.  Co, 
;  exercise  of  a  ferry  privilege  granted  by  order  of  the  cou 
f  the  order  is  erroneous,  being  an  appeal  to  the  circuit  coi 

'..  325. 

ery  Court  can  not  enjoin  proceedings  upon  a  judgment  of 
Pleas.     83  Ay.,  244. 

»t  only  to  the  party  against  whom  the  judgment  was  render 
to  stay  proceedings  thereon.     83  Ky.,  244. 

'dience  of  an  injunction,  how  punished: — [Disobe 
may  be  punished  by  the  court  or  by  the  jud 
judge  in  vacation,  as  a  contempt.  Where  t 
*d,  such  disobedience  may  be  punished  by  t 
by  any  judge  thereof  during  a  vacation,  rece 
d  court.  Upon  production  of  evidence  by  a 
f  ah  injunction,  the  court,  or  any  judge  there 
'  proceed  by  rule  and  attachment  against  1 
breach,  who  may  introduce  like  evidence  in  \ 
arty  be  held  to  be  in  contempt,  unless  he  pui 
ge  in  vacation  may  commit  him  to  jail  until  t 
r  take  a  bond  with  security  for  his  appearance 
npt  at  the  next  term  of  the  court,  and,  in  t 
\  injunction.  (Act  1894,  p.  204.)] 
wits  read,  to  be  filed. — Affidavits  read  upon  an  j 
tion  shall  be  filed  with  the  papers  of  the  case. 
n  for  additional  security. — A  party  enjoined  m« 
idgment,  after  reasonable  notice  to  the  adve 
for  additional  security ;  and,  if  it  appear  on  si; 
r  in  the  injunction  bond  has  died  or  removed  fn 
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insufficient,  the  court  may  vacate  the  order  of  injunc- 
i  reasonable  time  sufficient  security  is  given. 

ARTICLE  II. 

USSOLUTION   AND   REINSTATEMENT   OF   INJUNCTION. 

dissolve  or  modify. 

junction,  without  notice,  on  plaintiff's  petition  and  affidavits. 

junction  granted  by  county  judge,  or  justices. 

1  the  whole  case. 

postponement  of  motion. 
>w  to  be  disposed  of. 
ily  one,  oh  whole  case,  allowed, 
nt  of  damages  on  dissolution, 
ment,  application  for. 

may  be  ordered  by  appellate  judge. 

Motion  to  dissolve,  &c.t  on  face  of  papers. — [Repealed. 

02.)] 

Motion  to  dissolve  or  modify  injunctions  granted  by  justices, 
n  to  dissolve  or  modify  an  injunction,  or  to  set  aside 
straining  order,  granted  by  the  clerk  of  the  court,  the 
>r  two  justices  of  the  peace,  may  be  made  before  the 
rcuit  or  other  judge  of  similar  jurisdiction  who  is  com- 
an  injunction  in  the  case  under  §  273  of  the  Civil  Code, 
this  act,  at  any  time  after  reasonable  notice,  in  writing, 
or  applicant  for  the  injunction  or  restraining  order  of 
ice  of  the  motion  and  of  the  judge  before  whom  it  is  to 
>n  the  hearing  of  such  motion,  either  party  may  read 
he  court  or  judge  shall,  within  ten  days  from  the  hear- 
►verrule  the  motion  to  dissolve  or  modify  the  injunction, 
le  or  modify  the  restraining  order,  or  grant  an  injunc- 
:he  same,  as  the  case  may  require,  and  shall  try  either 
s  as  if  it  were  an  application  for  an  injunction  de  notfo. 
e  judge  overruling  the  motion  to  dissolve  or  modify  an 
lissolving  or  modifying  an  injunction,  or  setting  aside 
restraining  order,  or  granting  an  injunction,  with  the 
returned  to  the  office  of  the  clerk  of  the  court,  and  the 
\  if  made  by  the  court.     (Act  1894,  p.  202.)] 

Motion  to  dissolve,  &c.y  on  the  whole  case. — After  answer 
irty  enjoined,  he  may  give  notice  to  the  plaintiff  of  a 
lade  to  the  court,  in  not  less  than  ten  days  thereafter, 

case,  to  dissolve  or  modify  the  injunction.     Upon  such 
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lotion,  each  party  may  read  depositions  and  other  competent  evider 
i  wKting.     The  court  shall  not  be  bound  to  take  the  answer  as  true. 

Sec  Simrall  v.  Gran/,  79  Ay.,  435. 

§  292  [322].  Postponement  of  motion. — The  motion,  upon  the  whc 
ase,  to  dissolve  or  modify  the  injunction,  may  be  postponed,  on  t 
pplication  of  either  party,  to  a  subsequent  day,  or  to  the  next  term, 
he  court  be  satisfied  that,  under  the  circumstances  of  the  case,  t 
lelay  is  proper.  If  delay  be  asked  in  order  to  obtain  the  testimony 
witness,  it  must  appear  by  affidavit  what  facts  the  witness  is  expect 

0  prove,  that  the  affiant  believes  his  testimony  will  be  true,  and  thai 
ould  not  have  been  obtained  by  due  diligence. 

§  293  [323]-  How  motion  to  be  disposed  of  . — After  hearing  the  motic 
he  court  or  judge  shall  overrule  it,  or  dissolve  or  modify  the  injunctic 
ccording  to  the  right  of  the  case. 

1.  An  order  dissolving  an  injunction  before  final  hearing  is  not  final  and  can  not 
ppealed  from  (Rodman  v.  Forline^s  adm%r,  &*c.,  2  Met.,  325) ;  nor  does  such  order  autr 
:e  the  bringing  of  an  action  for  malicious  procurement  of  the  injunction.  Wood  v.  I 
xk,  3  Met.,  192. 

2.  But  dissolution  of  an  injunction  on  final  hearing  is  a  final  order  which  may  be 
ealed  from ;.  and,  if  it  be  superseded,  the  injunction  continues  in  full  force,  and  the 
»ndant  is  guilty  of  contempt  if  he  disregard  it.  Smith,  &c,  v.  Western  Union  Tel.  Co.t 
Cy„  269. 

3.  An  order  overruling  a  motion,  upon  the  whole  case,  to  dissolve  an  injunction  is 
nal,  and  it  is  erroneous  to  render  a  final  judgment  on  such  motion.  Simrall  v.  Gn 
rY.,  79  Ky.,  435. 

4.  The  record  showed  that  the  case  was  submitted  on  a  motion  to  dissolve  on  the  wh 
ase  "and  for  judgment:"  held,  that  the  words  "and  for  judgment"  meant  judgment 
lie  motion  to  dissolve  the  injunction,  and  not  final  judgment  in  the  case.  Simrall  v.  Gn 
rV.,  79  Ky.%  438. 

§  294  [324].  Only  one  motion,  on  tJie  whole  case,  allowed. — Only  c 
notion  to  dissolve  or  modify  an  injunction  upon  the  whole  case  is 
owed. 

This  section  "shows  clearly  that  the  case,  after  the  motion  has  been  heard,  may 
nally  disposed  of  on  its  merits,  although  it  may  involve  a  re-investigation  of  the  identi 
uestion  disposed  of  on  the  motion  "     79  Ky.,  438. 

§  295  [325]-  Assessment  of  damages  on  dissolutions: — Upon  the  d 
olution,  in  whole  or  in  part,  of  an  injunction  to  stay  proceedings  up 

1  judgment  (a),  the  damages  shall  be  assessed  by  the  court;  which  m 
lear  the  evidence  and  decide  in  a  summary  way,  or  may,  at  its  c 
xetion,  cause  a  jury  to  be  empanneled  to  find  the  damages  (b).  If  t 
ollection,  payment,  or  use  of  money  be  enjoined,  the  damages  m 
>e  any  rate  per  cent,  on  the  sum  released  by  the  dissolution,  which, 
he  discretion  of  the  court,  may  be  proper,  not  exceeding  ten  percent.  ( 
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ilivery  of  property  have 
le  use,  hire,  or  rent  ther 
•ed  against  the  party  wh 
sed ;  and  the  assessmenl 
party  (d). 

and  replevy-bonds  are  judgm 
on,  5  Lift. ,  136 ;  Yantis  v.  Lytn 
'.  &*  B.,  811),  which  spoke  only 
ery  (Head,  <5rV.,  v.  Perry,  <SrV.,  1 
ever,  the  word  "judgment," 
368. 

ias  no  authority  to  assess  dama 
joined ;  and,  in  such  cases,  th< 
mages  be  assessed  by  the  coui 
tes,  <&V.,  13  /</.,  428;  Logsden 
1  injunction  was  granted  by  a  c 
ff  was  entitled  to  equitable  re 
1st  him,  and  the  Court  of  App 
it  may  be  made.  Mallory  v.  L 
bove  named  act  of  1799  (Af.  & 
proceedings  on  a  judgment]  is 
er  cent.,  exclusive  of  legal  int< 
costs;"  it  was  held  that  wh< 
ved  because  the  ground  theref 

damages  and  was  entitled  to 
Chiles,  5  Afon.f  260-6 1 ;  Payne \ 
390. 

ant  who  seeks  an  injunction,  c 
purchased,  must  pay  damages  1 
t  do  not  appear  that  he  ever  1 

>f  an  injunction  without  damag 
a  the  injunction-bond  from  Ha 

ingan  injunction,  damages  are 
time  of  granting  the  injunctic 

'  being  entitled  to  an  injunctic 

the  amount  of  interest  and  si 

,  1  Danay  105. 

[ant's  right  to  damages  where 
ijunctioi 
:  Davis 

decree  s 
nake  th< 
them  w 
avis,  \J 
<i.,  582; 
HcketU  <5r 
16 
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s  erroneous  to  assess  damages  against  the  plaintiff  on  dissolving  an  inju 

al  hearing,  and  again  on  final  hearing.     Noland\.  Richards ;  iJ*J*  M 

v.  Dearis  ex.,  3  Id.,  380. 

Thomas'  trustee  v.  Brashear,  4  Mon.,  67,  it  was  held  that,  under  the  act  of 

:an  not  be  assessed  against  a  stranger,  but  only  against  a  defendant  in  a  judj 

ins  an  injunction  against  proceedings  thereon ;  but  it  seems  clear  that  in 

oodworth,  9  Bush,  745,  and  Mallory  v.  Dauber's  ex'r,  83  Ky.,  239,  the  com 

as  to  injunctions  under  the  Code. 

;  to  costs  (in  cases  wherein  costs  were  recoverable  from  the  plaintiff)  under  I 

ee  Combs  v.  Boswell,  6rV.,  I  Dana,  476 ;  and  as  to  such  cost  now,  see  Chraj 

h,  &c,  9  Bush,  748. 

Crawford  v.  Woodworth,  firV.,  9  Bush,  745,  in  which  the  sale  of  personal 
r  a  judgment  was  enjoined,  upon  the  application  of  a  stranger  who  claim 
the  court  said,  with  reference  to  the  assessment  of  damages  on  dissolul 
ion :  "The  amount  of  money  or  value  of  the  property  enjoined  is  not  est 
ining  the  question  of  damage  on  the  dissolution,  as  that  liability  is  alread 
iginal  judgment.  The  court  is  called  upon  to  sustain  only  the  special  <3 
by  reason  of  the  injunction. 

re  the  collection  of  a  judgment  for  money  has  been  enjoined,  the  da 
»n  the  dissolution  can  not  exceed  ten  per  cent,  on  the  amount ;  and,  if  the 
iperty  has  been  delayed,  the  inquiry  is  confined  to  the  value  of  its  use, 

rning  that  opinion,  I  suggest — 
to  enjoining  the  collection  of  money  : 

er  to  award  ten  per  cent,  or  any  other  per  cent,  as  damages,  the  court  must 
F  money  which  was  improperly  enjoined.  That  sum  is  determined  by  the  0 
,  if  the  entire  amount  of  it  be  enjoined  and  the  injunction  be  wholly  diss 
:h  injunction  be  partially  dissolved,  or  if  the  original  judgment  be  only  pi 
the  sum  upon  which  the  per  cent,  shall  be  awarded  must,  necessarily,  be 
the  court  which  makes  the  order  of  dissolution. 
to  enjoining  delivery  of property  to  a  plaintiff 'who  has  recovered  judgment 

the  Code,  judgment  for  the  plaintiff,  in  an  action  for  specific  personal  pn 
:s  value  (§388;  Commonwealth  v.  Roberts,  I  Duv.,  300) ;  and  the  court  whi 
injunction  against  delivery  of  the  property  must  be  governed  by  such  judj 
due. 

ere  is  no  such  provision  as  to  judgments  for  land ;  and  the  court  which  di 
ion  against  delivery  of  it  must,  necessarily,  ascertain  its  value,  in  order  tc 
e  of  its  use." 

5  [326.]  Reinstatement  of  injunction. — [(1).  If  the  plaintiff  c 
r  for  a  reinstatement  of  an  injunction  dissolved  or  modifie 
the  court  or  judge  shall  make  the  order  of  dissolution  tc 
a  reasonable  time  thereafter,  not  exceeding  twenty  days 
press  in  the  order  that  the  plaintiff  has  leave  to  apply  i 
le  for  a  reinstatement  of  the  injunction.  (2).  Where  an  ir 
\  been  granted  or  continued  by  any  interlocutory  order  c 
e  party  enjoined  may,  within  twenty  days  from  the  ent 
der  or  decree,  apply  to  a  judge  of  the  Court  of  Appeals 
ion  or  modification  of  the  injunction.     (Act  1894,  p.  203.) 
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§  297  [327]-  Reinstatement  of  injunction. — [A  judge  of  the  Court  of 
Appeals,  if  the  plaintiff  have  secured  the  right  to  apply  for  a  rein- 
statement of  an  injunction,  or  if  the  party  enjoined  move  to  have  the 
injunction  dissolved  or  modified,  may,  upon  a  presentation  of  a  copy 
of  the  record,  including  the  evidence  read  or  offered  to  be  read  upon 
the  motion  to  dissolve  or  modify  the  injunction,  reinstate  the  same  in 
whole  or  in  part,  or  may  dissolve  or  modify  the  injunction.  The  plain- 
tiff in  the  application  shall  give  reasonable  notice  in  writing  of  the 
time  and  place  of  the  application  for  reinstatement  of  the  injunction, 
or  of  the  motion  to  dissolve  or  modify,  and  of  the  judge  to  whom  ft 
is  to  be  made,  to  the  party  affected  thereby.  If  the  order  of  rein- 
statement be  filed  in  the  clerk's  office  in  the  time  limited,  as  pro- 
vided in  §296,  subsection  I,  the  injunction,  as  reinstated,  shall  be 
obeyed ;  otherwise,  the  order  of  dissolution  or  modification  shall  take 
effect.  And  if  the  order  dissolving  or  modifying  the  injunction  be  filed 
in  the  clerk's  office  in  the  time  limited,  as  provided  in  §  296,  subsection 
2,  the  order  of  dissolution  or  modification  shall  take  effect ;  otherwise, 
the  injunction  shall  remain  in  force.     (Act  1894,  p.  203.)] 

CHAPTER  V. 

RECEIVER. 

\  298,  299.  Receiver,  on  whose  motion,  may  be  appointed. 

\  298.  appeal  from  order  concerning  appointment  of. 

\  300.  who  shall  not  be  appointed. 

}  301.  oath  and  bond  of. 

2  302.  powers  of. 

§  298  [328].  Appointment  of  receiver  and  appeal  from  order  concerning. 

•On  the  motion  of  any  party  to  an  action  who  shows  (a)  that  he  has, 
or  probably  has,  a  right  to,  a  lien  upon  (b)%  or  an  interest  in,  any  prop- 
erty or  fund,  the  right  to  which  is  involved  in  the  action  (c)t  and  that 
the  property  or  fund  is  in  danger  of  being  lost,  removed,  or  mate- 
rially injured,  the  court,  or  the  judge  thereof  during  vacation,  may  (d) 
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appoint  a  receiver  to  take  charge  of  the  property  or  fund  during  th< 
pendency  of  the  action,  and  may  order  and  coerce  the  delivery  of  i 
to  him.  The  order  of  a  court,  or  of  the  judge  thereof,  appointing  o 
refusing  to  appoint  a  receiver,  shall  be  deemed  a  final  order  for  th 
purpose  of  an  appeal  to  the  Court  of  Appeals  (e) :  Provided,  That  sucl 
order  shall  not  be  superseded. 

§  299  [329].  In  an  action  by  a  mortgagee  for  the  sale  of  the  mort 
gaged  property,  a  receiver  may  be  appointed,  if  it  appear  that  the  prop 
erty  is  in  danger  of  being  lost,  removed,  or  materially  injured,  or  tha 
the  condition  of  the  mortgage  has  not  been  performed,  and  that  th 
property  is  probably  insufficient  to  discharge  the  mortgage  debt  (/). 

(a)  A  creditor,  seeking  to  subject  property  under  the  act  of  1856  (Gen.  St.,  ch.  44,  an 
2,  \  I),  has  no  right,  under  the  Code,  to  the  appointment  of  a  receiver,  until  it  be  show 
that  the  debtor  "has,  or  probably  has,"  conveyed  property  in  contemplation  of  insoi 
vency,  &c.  Griffith  v.  Cox,  &c,  79  Ky.,  562.  See  that  case  as  to  appointing  a  receivei 
&c,  under  said  article  of  the  General  Statutes. 

(b)  I.  Section  328  of  the  Code  of  1854  contained  no  provision  as  to  vendors  having  lien 
on  land  for  purchase-money ;  and  it  was  held  that,  according  to  the  common  law,  "  th 
vendor  who  conveys  and  puts  the  purchaser  in  possession,  reserving  a  lien  for  purchase 
money,  reserves  that  lien  upon  the  land  and  not  upon  the  rents  and  profits.  .  .  .  Th 
vendor  occupies  a  no  more  favorable  attitude,  so  far  as  concerns  the  property  and  property 
rights  of  the  vendee,  than  any  other  creditor,  except  to  the  extent  of  the  land  sold  b 
him."     Collins  v.  Richart,  14  Bush,  621. 

2.  The  provisions  of  \  299  of  the  present  Code  are  substantially  the  same  as  those  o 
\  329  of  the  Code  of  1854.  The  reader  will  observe  a  distinction  between  the  provision 
of  %  298  as  to  lien-holders  and  those  of  \  299  as  to  mortgagees. 

(c)  In  Caldwell,  &c,  v.  McWhirter,  &c,  84  Ky.,  134,  it  was  held  to  be  "at  least  ques 
tionable  "  whether  a  receiver  can  be  appointed  in  an  action  by  several  heirs  against  other 
for  the  sale  of  land  for  the  purpose  of  a  division. 

(d)  The  appointment  of  a  receiver  is  a  matter  of  sound  legal  discretion;  and  it  may  b 
made  upon  equitable  conditions,  or  be  modified  or  extended  for  the  purpose  of  imposinj 
such  conditions.     Douglas,  &c,  v.  Kline,  &c,  12  Bush,  622  to  632. 

(e)  Under  the  Code  of  1854,  no  appeal  could  be  taken  from  such  order.     15  B.  Af.,*fi 
(/)  1.  According  to  the  common  law,  a  mortgagee,  after  maturity  and  non-payment  0 

the  debt,  had  three  remedies — viz.,  I,  an  action  in  equity  for  sale  of  the  property;  2,  ai 
action  at  law  for  the  debt ;  and,  3,  an  action  at  law  for  possession  of  the  property,  whereb; 
he  could  secure  the  rents  and  profits  for  payment  of  the  debt.  The  two  former  rights  ma 
now  be  asserted  in  one  action  (Code,  \  376) ;  and  in  Brookhover  v.  Hurst,  1  Met.,  665,  am 
Brown  v.  Phillips,  3  Bush,  656,  it  was  held  that  the  mortgagee  could  maintain  an  actio! 
for  the  possession  ;  but  it  is  now  settled  that  he  can  not  do  so,  and  that  his  only  reined) 
as  to  accruing  rents  and  profits,  is  through  the  appointment  of  a  receiver.  See  note 
to  §376:  and  see  12  Bush,  622  to  632,  as  to  conditions  which  may  be  imposed  by  the  com 
in  appointing  a  receiver. 

2.  Rents,  &c,  in  the  hands  of  a  receiver  appointed  at  the  instance  of  a  mortgagee,  ca 
not  be  disposed  of  by  the  mortgagor,  nor  attached  by  his  creditors,  to  the  prejudice  of  th 
mortgagee.     12  Bush,  707  to  709. 

3.  But,  where  another  than  the  mortgagee  has  acquired  a  legal  or  equitable  right  t 
rents  before  the  appointment  of  a  receiver,  the  mortgagee's  claim  thereto  will  be  posl 
poned  to  that  of  the  intervening  claimant.     14  Bush,  791. 
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CHAPTER  VI. 

DEPOSIT   IN   COURT. 

?  303.  When  it  may  be  required. 

J  304.  How  enforced. 

i  3°5»  3°6*  Sheriff,  duty  of,  concerning. 

§  306.  official  liability  of,  concerning. 

i  307.  Deposit  in  bank. 

{  308.  loan  of,  by  court. 

§  3°3  [333]-  When  deposit  may  be  required. — If  a  party  admit  by  his 
pleading;  or  upon  examination,  that  he  has  in  his  possession,  or  undei 
his  control,  any  money,  or  other  thing  capable  of  delivery,  which,  being 
the  subject  of  the  litigation,  is  held  by  him  as  trustee  for  another  party, 
or  which  belongs  or  is  due  to  another  party,  the  court  may  order  the 
same  to  be  deposited  in  court,  or  to  be  delivered  to  the  party  who  is 
thus  admitted  to  be  entitled  thereto,  with  or  without  security,  subjeel 
to  the  further  order  of  the  court. 

Clerks  of  courts  have  no  right,  ex-officio^  to  receive  money  upon  a  judgment,  replevy- 
bond,  or  execution ;  nor  even  to  receive  money  paid  into  court ;  and  their  sureties  are  nol 
liable  for  money  so  received  by  them.  Durant  v.  Gabby^  2  Met.,  91 ;  Chinn  v.  Mitc1ulls 
fd.t  92  ;  Hardin  v.  Carrico,  3  Met.,  289. 

§304  [334].  Enforcement  of  deposit. — If,  in  the  exercise  of  its  au 
thority,  a  court  order  the  deposit  or  delivery  of  money  or  other  thing, 
and  the  order  be  disobeyed,  the  court,  besides  punishing  the  dis- 
obedience, may  make  an  order  requiring  the  sheriff  to  take  the  money 
or  thing,  and  deposit  or  deliver  it  in  conformity  with  its  direction. 

§  3°5  [335]-  Sheriff  may  be  directed  to  keep  property  or  money. — The 
court  may  direct  the  sheriff  to  keep  safely  any  property  delivered  tc 
him  pursuant  to  the  provisions  of  this  chapter ;  and  may  allow  him  the 
necessary  expenses  attending  the  same,  to  be  paid  by  such  party  as  the 
court  shall  direct,  and  taxed  in  the  costs  of  the  action. 

§  306  [336].  It  may  confide  to  the  sheriff  money  deposited  or  paid 
into  court — which  shall  be  kept  by  him  under  the  same  requirements 
and  responsibilities  of  himself  and  his  sureties  as  are  provided  by  this 
Code  in  respect  to  money  deposited  in  lieu  of  bail. 

§  3°7  [337]-  Deposits  in  bank. — A  court  sitting  in  a  county  in  which, 
or  in  any  county  adjoining  which,  there  is  a  bank,  or  a  branch  of  a 
bank,  created  by  the  laws  of  this  State,  or  of  the  United  States,  trans 
acting  regular  banking  business,  may  order  money  paid  into  court  to  be 
deposited  in  such  bank  or  branch,  to  the  credit  of  the  court  in  the 
action  or  proceeding  in  which  the  money  was  paid.  Money  so  de 
posited  shall  be  paid  only  upon  the  check  of  the  clerk  of  the  court, 
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;  certified  order  for  the  payment,  and  in  favor  of  the  per- 
the  order  directs  the  payment  to  be  made. 
].  Loans  by  court. — Money  deposited  or  paid  into  court, 
►hall  not  be  loaned  by  the  court,  unless  with  the  consent 
les  having  an  interest  therein  or  making  claim  thereto ;  or 
ty  moving  to  have  it  loaned  execute  a  bond  to  the  Corn- 
Kentucky,  with  good  surety,  to  be  approved  by  the 
benefit  of  the  parties  interested,  conditioned  that  the  bor- 
noney  will  pay  it  according  to  the  contract  of  loan. 


TITLE    IX. 

TRIAL  AND  JUDGMENT. 

Chap.   i.  Issue. 
11      2.    Trial 
"      3*  Judgment. 
"      4.  Revivor  of  judgments. 

CHAPTER  I. 

ISSUE. 

.re  of  law  or  fact, 
sue  of  fact  arises. 

].   Issues  arise  on  the  pleadings  when  a  fact,  or  conclusion 
tained  by  one  party  and  controverted  by  the  other.     They 

law. 
Fact. 

|.   An  issue  of  fact  arises — 

l  traverse  in  an  answer  or  other  pleading  of  a  material 
petition  or  other  pleading  (a). 
an  allegation   of  a   pleading  which   is   controverted   by 


t  constitutes  a  traverse,  see  \  113,  subs.  7. 
dings  which  are  controverted  by  law,  see  \  126. 


Digitized  by 


Google 


TRIAL   AND   JUDGMENT.  [TIT] 


CHAPTER  II. 


Art.  i  .  Trial  in  general. 

"  2.  Trial  by  jury. 

"  3.  Trial  by  the  court. 

"  4.  Exceptions. 

"  5.  New  trial. 

4  *  6.  General  provisions. 

"  7.  Time  of  Trial. 

ARTICLE  I. 

•      TRIAL   IN   GENERAL. 

311.  Trial  defined. 

312,  313.    How  issues  to  be  tried. 

314.  Order  in  which  actions  shall  be  tried. 

315.  Postponement  of  trial. 

§  31 1  [341].   A  trial  is  a  judicial  examination  of  the  issues  of  h 

Fact  in  an  action  or  proceeding. 

§  3 1 2  [342].   How  issues  shall  be  tried. — 1 .   Issues  of  law  must  be 

the  court. 

2.   Issues  of  fact  in  ordinary  actions,  except  for  injuries  to  pers< 

racter(a),   shall  be  tried  by  the  court,  unless  a  jury  trial  b 

nded  by  a  party  (b). 

§  313  [343].   All  other  issues  of  fact  shall  be  tried  by  the  court, 

t  to  its  power  to  order  any  issue  to  be  tried  by  a  jury  (c). 

a)  See  §331,  and  notes. 

b)  Section  342  of  the  Code  of  1854  used  the  words  "  unless  a  jury-trial  is  waive 

c)  I.  Trials  by  jury  of  equitable  issues  in  ordinary  actions. 

f  legal  as  well  as  equitable  issues  be  submitted,  in  an  ordinary  action,  the  legal 

ild  be  tried   by  a  jury;  and  the  court  may  submit  matters  of  fact,  arising  up< 

table  issues,  to  the  jury,  if  such  issues  have  *not  been  transferred  to  the  eqi 

:et ;  and  the  finding  of  the  jury  upon  them  should  be  special,  to  enable  the  cc 

de  the  case.      Petty  v.  Matter,  15  B.  M.y  604. 

I.  Trials  by  jury  of  equitable  issues  in  actions  in  equity. 

.  As  to  ordering  a  trial  by  jury. 

I )  In  purely  equitable  actions. 

n  Lee  v.  Beatty,  8  Dana,  207,  it  was  said  that,  if  the  chancellor  feel  strong  dot 

ny  issue,  it  is  peculiarly  proper  to  summon  a  jury  to  try  the  facts ;  and  in  Wa 

ker,  5  Dana,  582,  and  Moore  v.  Martin,  I  B.  M.,  99,  the  court  suggested  the  pn 

ibmitting  to  a  jury  issues  as  to  value  or  damage ;  and  in  Smiley  v.  Smiley,  I  Da 

ems  to  have  been  held  that  an  issue  as  to  value  must  be  submitted  to  a  jury.     B 

ed  that,  • «  whatever  may  be  the  proper  mode'of  ascertaining  uncertain  and  unliqi 

ands,  in  cases  where  a  court  of  chancery  may  be  compelled   to  decide  legal  rij 
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ount  of  a  defect  of  the  remedy  at  law"  (3  Afar.,  120) ;  or  "in  cases 
tire  has  transferred  to  the  chancellor  jurisdiction  of  controversies  strictly 
) ;  the  chancellor,  in  purely  equitable  actions,  may  decide  all  issues, 
s  to  value  or  damage,  without  the  intervention  of  a  jury  (Hardin,  7 ; 
*».,  98;  3  &****  333'*  8  &•*  *>7;  1  B.  M.,  99;  1  Bush,  499;  11  Id., 
rate,  that  the  Court  of  Appeals  will  not  control  his  action,  as  to  re- 
d  a  jury,  unless  there  has  been  a  palpable  abuse  of  his  discretion.     13 

hancellor }s jurisdiction  is  conferred  by  the  legislature  or  arises  from  a  defect 
». 

anccllor 's  Jurisdiction  is  conferred  by  the  legislature. 

the  legislature  can  not,  by  conferring  jurisdiction  of  an  action  on  the 
t  a  party  of  the  right  to  a  trial  by  jury  of  any  issue  which  was  so  triable 
n  of  the  constitution,  and  that  either  the  plaintiff  or  defendant  is  en- 
5  case  transferred  to  the  ordinary  docket  for  the  trial  of  such  issue. 
.  McCall,  80  Ay.,  371. 

ellor  may  decide  all  questions  arising,  unless  jury-trial  be  demanded. 
Bush,  489. 

anccllor9 s  jurisdiction  arises  from  a  defect  of  the  remedy  at  law. 
rstand  why  the  court,  in  Head  v.  Head's  adm'r,  3  Afar.,  120,  intimated  a 
fht  of  the  chancellor  to  decide  questions  as  to  value  or  damage,  without 
"  in  cases  where  a  court  of  chancery  may  be  compelled  to  decide  legal 
,  on  account  of  a  defect  of  the  remedy  at  law ; "  because  the  chancellor's 
>t  so  far  as  it  is  statutory,  is  founded  on  such  defects ;  and  as  has  been 
*^>  page  246),  the  chancellor,  in  purely  equitable  (*.  e.,  non-statutory) 
e  all  questions  that  arise,  without  the  aid  of  a  jury. 
Hill  v.  Phillip's  adm'r,  &*c,  87  Ay.,  169,  which  was  an  action  by  an 
r  a  fee  and  to  enforce  his  lien,  as  attorney,  on  the  estate  involved  in  the 
is  services  were  rendered,  the  defendants  denied  their  liability  for  the 
Id  that,  under  J  12  of  the  Code,  they  were  entitled  to  a  transfer  of  the 
ry  docket. 

clearly  right  in  holding  that  the  answer  presented  a  "legal  issue;"  but 
ie  a  party  to  a  transfer  of  every  "  legal  issue,"  but  only  to  a  transfer  of 
ling  which  he  is  entitled  to  a  jury  trial."  And  the  court  cited,  in  sup- 
1,  the  case  of  Meek  v.  McCall,  80  Ay.,  371,  which  was  an  action  in  equity 
Is — viz.,  notes  and  an  account,  in  which  the  plaintiff  procured  an  attach- 
h  the  defendant  pleaded  legal  defences — viz.,  payment  and  a  set-off; 
that  "the  attachment  did  not  invest  the  court  with  the  right  to  deter- 
tion  purely  legal  against  the  objection  of  the  defendant ; "  and  that,  in 
s  "an  action  ordinary,  with  an  attachment — the  legal  issues  to  be  tried 
issues  made  by  the  attachment  by  the  court : "  clearly,  as  was  held  by 
ndant  was  entitled  to  a  transfer  of  the  action  under  §  10  of  the  Code. 
hillips'  adm'r,  <5rY.,  though  the  lien  was  given  by  statute  (G.  S.,  ch.  5, 
ion  to  enforce  it  was  purely  equitable ;  the  action  was  an  "equitable 
tmmenced  as  such;"  and  it  seems  impossible  to  reconcile  the  decision, 
s  were  entitled  to  a  transfer  to  the  ordinary  docket,  with  the  cases  re- 
l),  ante,  page  246.- 

SUE. 

irecting  a  jury  to  be  impannelcd  to  inquire  of  damages  should  deter- 
of  damages,  and  give  that  criterion  in  charge  to  the  jury,  when  sworn. 

/.  LarJh'n,  9  Bush,  164,  it  was  held  that,  in  order  to  ha\e  an  equitable 
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issue  tried  by  a  jury,  it  is  not  necessary  that  the  issue  should  be  formed  by  the  pleadings 
The  issue  may  be  granted  on  exceptions  to  a  master's  report. 

But  in  Horner  v.  Harris*  ex*r,  10  Bush,  360,  the  court  said :  "  The  chancellor  may  am 
frequently  does  submit  questions  of  fact  to  a  jury,  but  the  issues  are  always  made  up  froi 
the  pleadings  in  the  action.  We  are  aware  of  no  state  of  case  in  which  the  chancellor  ca 
compel  a  petitioner  to  establish  his  cause  of  action,  or  any  fact  essential  thereto,  to  th 
satisfaction  of  a  jury,  until  he  has  first  required  the  defendant  to  answer,  and  has  thereb 
ascertained  whether  or  not  the  existence  of  the  fact  is  denied." 

(3)  In  an  action,  in  which  the  only  issue  was  as  to  the  defendant's  indebtedness  to  th 
plaintiff,  an  order  that  "the  issue  raised  by  the  pleadings"  was  to  be  tried  by  a  jury,  wa 
held  to  be  sufficiently  explicit.     Savings  Bank  of  Cincinnati  v.  Benton,  2  Met.,  243. 

3.  Character  of  evidence. 

( 1)  Under  the  old  practice. 

According  to  Reading  v.  Ford* s  heirs,  I  Bibb,  340,  Griffith  v.  Depewt  3  Mar.,  183,  am 
Moore  N.Simpson,  5  Litt.,  49,  (overruling  Owens  v.  Owens,  Hardin,  154),  parol  testimon 
was  admissible  upon  the  trial  of  such  issue,  unless  expressly  forbidden  by  the  chancelloi 

However,  in  Hammon  6*  wife  v.  Pearl,  <SrV.,  6  Mm.,  413,  such  testimony  was  held  t 
be  inadmissible;  because  referring  matters  to  a  jury,  "to  be  decided  upon  proof  not  ap 
pearing  in  the  cause  and,  therefore,  not  subject  to  the  revision  of  the  appellate  tribunal 
can  not  be  approved." 

But,  according  to  Reading  v.  Ford's  heirs,  1  Bibb,  340,  and  Doran  v.  Shaw,  3  Man.,  414 
such  testimony  could  be  made  to  "appear  in  the  cause"  by  a  bill  of  exceptions;  and,  in  th 
absence  of  a  bill  of  exceptions,  the  court  must  presume  that  parol  evidence  was  introduce 
and  was  sufficient  to  warrant  the  finding  of  the  jury.     I  Bibb,  340;  5  Lift.,  52. 

The  right  to  file  such  bill  of  exceptions  seems  to  exist  under  §335,  subs.  2  of  the  Code 
if  not,  the  Code  contains  no  provision  on  the  subject,  and  the  old  rule  prevails. 

In  Griffith  v.  Depew,  3  Mar.,  183,  it  was  held  that  an  order  directing  an  inquiry  as  t 
damages  should  state  whether  the  depositions  on  file  or  oral  testimony  should  be  used. 

(2)  Under  the  Code. 

Section  613  of  the  Code  of  1854  declared  that  "depositions  may  be  used  on  the  tris 
of  all  issues,  and  upon  all  motions,  in  actions  by  equitable  proceedings,  except  where  th 
court  otherwise  directs  on  an  issue  tried  by  a  jury,"  and,  in  Savings  Bank  of  Cincinnati  \ 
Benton,  2  Met.,  240,  which  was  an  action  in  equity,  the  only  issue — viz.,  "as  to  the  liabilii 
of  the  defendant  to  the  plaintiff  for  the  demand  asserted  by  the  latter,  and  the  extent  o 
such  liability,  if  it  existed,  was  transferred  to  the  common  law  docket  to  be  tried  by 
jury ; "  and  the  court,  erroneously  assuming  that  the  issue  was  an  equitable  issue  (s< 
Meek  v.  McCall,  80  Ky.,  371,  and  Hill  v.  Phillips'  adnir,  87  Ky.,  169)  said:  "In  the  trij 
of  such  issues,  oral  testimony  is  always  admitted.  The  613th  section  of  the  Civil  Cod 
relates  to  the  admissibility  of  depositions  on  the  trial  of  such  issues,  and  not  to  the  admi 
sibility  of  oral  testimony." 

Section  552,  subs.  2,  of  the  present  Code,  declares  that,  upon  any  issue  of  fact  in  a 
equitable  action  (excepting  actions  in  courts  of  justices,  &c),  "proof  must  be  made  b 
depositions  or  exhibits :  provided  that  the  genuineness  of  exhibits  may  be  proved  orally  i 
court  as  heretofore  allowed  by  law,  and  the  court  may  require  oral  testimony  upon  a  tru 
by  jury; "  and,  in  McMakin  v.  Stratton,  82  Ky.,  229,  in  which  an  equitable  issue  was  sul 
mitted  to  a  jury,  the  court  said :  "  Oral  testimony  "was  heard  on  that  trial,  and  the  objectio 
that  it  should  have  gone  to  the  jury  in  the  form  of  a  deposition  is  unavailing.  The  ancier 
chancery  practice  permitted  the  introduction  of  this  character  of  testimony — at  least  sue 
has  been  the  practice  in  this  State.  See  Savings  Bank  v.  Benton,  %  Met.,  243,  and  Reat 
ing's  adm'r  v.  Ford,  1  Bibb,  338;  and,  besides,  subsection  2  of  §552,  when  treating  c 
issues  of  fact  in  equitable  actions,  provides  that  the  court  may  require  oral  testimony  upc 
a  trial  by  jury." 
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ERDICT. 
practice. 

at  the  court  may  decide  an  issue  according  to  the  c 
o  the  contrary  (Owens  v.  Owens,  Hardin,  154;  £<W/< 
v.  Payne,  7  Ztooa,  380 ;  Lee  v.  Beatty,  8  /</.,  207) ;  th 
ould  be  entitled  to  some  weight.  8  Dana,  207,  212. 
ms,  Hardin,  154,  the  chancellor  set  aside  a  verdid 
iting,  of  record,  any  reason  for  doing  so,  and  submi 
found  for  the  defendant,  and  thereupon  the  chance 

the  setting  aside  o 
was  erroneous ;  and, 
by  the  evidence,  tli 
ter  a  decree  for  the 
>rae  sufficient  cause 
seems  to  have  bee 
Dana,  380,  that  the 
d,  disregard  a  verdi 
ble. 

s  been  held  that  the 
aside  by  the  chance 
ience.     Reading  v. 
Court  of  Appeals  1 
it.     Goodloe  v.  McL 


Court  of  Appeal  J 
of  Practice  had  so  < 
issue  in  chancery,  t 
to  on  a  motion  for  i 
rt,  in  an  opinion  w 
oore's  heirs  v.  Shephc 
sd  only  to  help  the 
lore  conclusive  effe 

1  jury  at  the  instance 
in  an  ordinay  acti< 

Order  in  which  actions  shall  be  tried. — Th< 
ccording  to  the  order  in  which  it  stands  up< 
reason  appearing  the  court  shall  order  otr 
Postponement  of  trial. — A  motion  to  postj 
absence  of  evidence  can  be  made  only 
iteriality  of  the  evidence  (a)  expected  to 
igence  has  been  used  to  obtain  it  (6) ;  an 
*ss,  the  affidavit  must  show  what  facts  t 
tness  will  prove,  and  not  merely  the  effect 
d  that  the  affiant  believes  them  to  be  tn 
rse  party  will  consent  that,  on  the  trial, 
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shall  be  read  as  the  deposition  of  the  absent  witness,  the  trial  shall 
be  postponed  on  account  of  his  absence. 

(a)  j.  The  signature  and  acknowledgment  of  a  deed  may  amount,  under  parti 
circumstances,  to  a  delivery.  But,  in  the  absence  of  such  circumstances,  the  fact  thi 
attesting  witness  could  prove  the  vendor's  signature,  but  not  his  delivery  of  the  deed  t 
vendee,  would  be  insufficient  to  establish  the  deed,  and  the  absence  of  such  a  wi 
would  be  no  cause  for  a  continuance,  unless  the  delivery  could  be  proved  by  some  o 
and  even  then  it  would  be  hardly  necessary  to  prove  the  signature  of  the  vendor 
cause  the  deed  takes  effect  by  the  delivery  and  not  by  the  signature.     $J.  J.  A/.,  99. 

2.  An  affidavit  for  a  continuance,  on  account  of  the  absence  of  a  witness,  stated 
the  affiant  could  prove  the  facts  relied  on  by  another  witness  who  was  not  present  in  c 
held,  that  the  affidavit  was  insufficient,  as  it  failed  to  state  that  the  affiant  was  advise< 
believed  that  he  could  not  safely  go  into  trial  without  the  absent  witness.     2  Lilt.,  23 

3.  In  an  action  for  assault  and  battery,  the  defendant  moved  for  a  continuance  o 
ground  that  he  could  prove  by  an  absent  witness,  that  a  witness  relied  on  by  the  pla 
was  not  present  when  the  alleged  trespasses  were  supposed  to  have  been  committed : 
that  the  motion  was  properly  overruled,  as  the  affidavit  failed  to  state  what  facts  it  wi 
pected  the  plaintiff  would  attempt  to  prove  by  the  witness  relied  on  by  him.     5  Bush, 

4.  The  refusal  to  grant  a  postponement  was  not  an  abuse  of  legal  discretion,  wh 
was  admitted  that  the  absent  witness  would  prove  all  the  material  facts  set  out  in  th< 
davit.     13  Bush,  126, 

{&)  I.  See  Morgan  v.  Commonwealth,  14  Bush,  106,  and  Salisbury  v.  Commonwealt 
Ky.,  425,  as  to  what  constitutes  due  diligence  in  criminal  cases,  §  189  of  the  Criminal 
having  adopted  the  provisions  of  the  Civil  Code  on  that  subject. 

2.  The  decision  in  Thurman  v.  Virgin  and  wife,  18  B.  M.,  79Q,  was  founded  or 
of  chapter  107  of  the  General  Statutes,  entitled  ♦'Evidence;"  which  declared  thai 
witness  shall  not' be  compelled  to  attend,  as  such,  in  a  civil  case  out  of  the  county  < 
residence,  unless  his  traveling  expenses,  going  and  returning,  are  first  paid  or  tender 
him ;  "  and  which  was  amended  by  an  act  of  March  2,  i860,  declaring  that  "  Any  wi 
who  is  summoned  to  attend  court  out  of  the  county  of  his  residence  shall  not  be  ex 
therefrom  by  reason  of  the  failure  of  the  party  summoning  him  to  pay  or  tender  his  ti 
ing  expenses,  unless  the  witness,  at  the  time  of  being  summoned,  demand  the  same,  \ 
fact  shall  be  returned  by  the  officer  serving  the  subpoena."  Though  said  sectior 
amendment  were  omitted  from  the  General  Statutes,  it  seems  probable  that  they  an 
in  force,  unless  they  were  repealed  by  the  Code  of  1877 ;  and  there  seems  to  be  as 
reason  for  holding  that  they  were  not  so  repealed  as  there  was  for  holding,  as  was  dc 
Thurman  v.  Virgin  and  wife,  that  §  13  was  not  repealed  by  the  Code  of  1854,  altri 
they  were  modified  by  §§534  and  556. 

(r)  "Expects"  is  not  equivalent  to  "believes,"  in  an  affidavit  for  a  continuanc 
IML,  233. 


ARTICLE  II. 

TRIAL    BY    JURY 

Subdivision  i.   Formation  of  the  jury. 
lf  2.    Conduct  of  the  trial. 

"  3.    Verdict. 
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SUBDIVISION  I. 

FORMATION   OF  THE  JURY. 

|  316.  Mode  of  forming  jury  not  changed  by  Code. 

§316  [346].  The  general  mode  of  summoning,  empanneling,  chal- 
lenging, and  swearing  the  jury  is  not  changed  by  this  Code. 

SUBDIVISION  II. 

CONDUCT  OF  THE  TRIAL. 

}  317.  Order  of  proceeding  in  trial. 

}  318.  View  of  property  or  place  by  jury. 

I  319.  Jury,  duty  of,  and  of  officer,  after  case  submitted. 

}  320.  admonition  to,  upon  separating. 

\  321.  may  ask  court  for  information. 

\  322.  discharge  of. 

\  323.  re-trial  after. 

\  324,  325.      rendition  of  verdict  by,  and  polling  of. 

§  3*7  [347]-  Order  of  proceeding  in  trial. — When  the  jury  has  been 
sworn,  the  trial  shall  proceed  in  the  following  order,  unless  the  court, 
for  special  reasons,  otherwise  direct : 

1.  The  plaintiff  must  briefly  state  his  claim  and  the  evidence  by 
which  he  expects  to  sustain  it. 

2.  The  defendant  must  then  briefly  state  his  defence  and  the  evidence 
he  expects  to  offer  in  support  of  it. 

3.  The  party  on  whom  rests  the  burthen  of  proof,  in  the  whole 
action  (a),  must  first  produce  his  evidence ;  the  adverse  party  will  then 
produce  his  evidence  (&). 

4.  The  parties  will  then  be  confined  to  rebutting  evidence,  unless  the 
court,  for  good  reasons  in  furtherance  of  justice,  permit  them  to  offer 
evidence  in  chief.    . 

5.  When  the  evidence  is  concluded,  but  before  the  argument  to  the 
jiny,  either  party  may  require  the  court  to  direct  the  jury  to  find  a 
separate-general  verdict  with  the  general  verdict,  [or  to  find  a  special 
verdict  (c).  If  a  special  verdict  be  so  required,  the  questions  of  law 
may  be  reserved  by  the  court  until  after  verdict;  but,]  if  a  general  ver- 
dict be  required,  either  party  may  ask  written  instructions  to  the  jury 
on  points  of  law,  which  shall  be  given  or  refused  by  the  court  before 
the  commencement  of  the  argument  to  the  jury  (d). 

Bracketed  words  repealed  by  Act  May  15,  1886. 

6.  The  parties  may  then  submit  or  argue  the  case  to  the  jury.  In 
the  argument,  the  party  having  the  burthen  of  proof  shall  have  the  con. 
elusion  and  the  adverse  party  the  opening  (e).  If  there  be  more  than 
one  speech  on  either  side,  or  if  several  defendants  having  separate  de- 
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fences  appear  by  different  counsel,  the  court  shall  arrange  the  relat 
order  of  argument  (/). 

{a)  As  to  the  burthen  of  proof,  see  §  526  and  notes. 

(b)  As  to  the  order  in  which  evidence  shall  be  introduced,  see  J  592. 

(c)  See  amendment  appended  to  §327  and  notes  thereto. 

(d)  INSTRUCTIONS. 

I.  Charging  the  jury  as  to  facts. 

The  court  has  no  right  to  charge  the  jury  on  the  facts,  as  is  done  in  England:  the  j 
•are  to  decide  the  facts  unbiased  by  the  court  or  any  judicial  suggestion.     7  B.  M.,  658 

II.  General  rules  as  to  instructions. 

1.  Duty  of  court  as  to  giving  instructions. 

It  is  not  tho  duty  of  the  court  to  instruct  the  jury  as  to  points  of  law  unless  a  mo 
l>e  made  for  that  purpose  {Hardin,  535),  though  the  court  may  do  so  (7  J.  J.  M.,  i< 
and  if  an  improper  instruction  be  asked  for,  the  court  may  overrule  it  without  giving 
instruction  on  the  point.  I  Bibb,  159;  7  J.  J.M.,  197.  But,  though  not  bound  to  <k 
the  court  may  modify  an  instruction  to  meet  the  law  of  the  case  (4  Dana,  424;  7  fd.t  i 
7  B.  M.,  569;  8  Id.,  42;  11  Bush,  507);  or  may  refuse  to  give  instructions  asked  for 
.give  others  in  their  stead.     5  B.  M.y  42;  12  Id.,  249. 

And  it  is  the  duty  of  the  court,  on  motion  of  a  party,  to  instruct  the  jury,  not  onl; 
points  of  law  presented  by  the  issues,  but  as  to  what  would  be  the  effect  of  a  verdic 
there  be  a  dispute  on  the  question.     Delany  v.  Vaughn,  3  Bibb,  379. 

2.  Duty  of  court  as  to  giving  written  instructions. 

The  failure  of  the  court  to  reduce  its  instructions  to  writing,  when  required  to  d» 
Ijy  a  party,  is  ground  for  reversal.  But,  the  court  having  given  oral  instructions,  told 
jury  that  they  could  retire,  and  that  the  instructions  would  be  reduced  to  writing, 
that  if  they  had  any  difficulty,  they  could  send  for  them;  and  the  plaintiff's  counsel 
he  hoped  that  the  court  would  do  so :  held,  that  this  was  not  a  requirement  of  wri 
instructions.     I  Met.,  83. 

3.  Law  to  be  decided  by  court— facts  by  jury. 

The  court  should  decide  all  questions  of  law,  by  instructions,  and  submit  only  co\ 
verted  facts  to  the  jury.     2  Met.,  553. 

Consequently,  the  court  has  the  right  to  instruct  the  jury  that  they  must  regard  as  1 
for  the  purposes  of  the  action,  a  designated  fact  which  is  not  controverted  by  the  pi 
ings  (3  Met.,  56) ;  and  it  is  erroneous  to  instruct  the  jury  that  they  must  find  that  a 
sued  on  was  executed  by  the  defendant,  when  the  execution  of  it  was  not  put  in  issue 
B.  M.,  226);  or  that  they  may  find,  from  the  evidence,  the  non-existence  of  a  fact 
•existence  of  which  is  admitted  by  the  pleadings.     5  Bush,  474. 

And  an  instruction  which  submits  a  question  of  law  to  the  jury  is  erroneous;  as 
instruction  that  "  the  plaintiff  must  either  prove  an  express  contract  or  one  necessi 
implied  from  the  circumstances, "  without  saying  from  what  circumstances  a  contract  w< 
necessarily  be  implied  (1  B.  M.,  122) ;  or  that  every  material  allegation  of  a  pleading, 
controverted  by  an  adverse  pleading,  must  be  taken  as  true,  without  showing  what 
gations  were  not  controverted.     1  Met.,  570;  2  Id.,  301;  7  Bush,  198. 

4.  Abstract  instructions. 

4 '  Every  proposition  is  deemed  abstract,  however  pertinent  and  applicable  it  maj 
unless  it  be  made  to  apply  in  express  terms  either  to  the  attitude  of  the  parties  or  to 
•very  facts  in  issue."     7  f.  J.  M.,  197. 

And  it  is  erroneous  to  give  an  instruction  which,  though  correct  as  a  matter  of  lai 
hypothecated  upon  facts,  or  upon  the  non-existence  of  facts,  which  the  evidence  does 
•conduce  to  prove  (1  Mon.,  126;  3  Id.,  534;  1  Dana,  38;  1 1  B.  M.,  41;  13  Id.,  486) 
-which  relates  to  the  weight  of  conflicting  testimony  (I  B.  M.f  291;  17  Id.,  28;  8  £ 
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or  to  "presumptions  of  to  flow  from  given  relations  between  the  parties 
81  Ky.,  332;  82  Id.,  93) ;  or  from  any  prima  facie  evidence  (Lilt.  S.  C, 
1 ;  or  to  a  matter  not  in  issue  (18  B.  M.,  744;  1  Duv.,  256) ;  or  which 
lerial  issue  and  is  calculated  to  divert  the  attention  of  the  jury  from  a 
d  v.  Greathouse,  7  Man.,  558);  but,  there  being  two  immaterial  issues, 
ue  upon  which  the  defendant  obtained  a  verdict  and  judgment,  that 
med,  the  court  saying:  "  Whether  the  court  decided  correctly  in  giving 
the  jury  on  the  motion  of  the  defendants  we  deem  unnecessary  to  in- 
se  instructions  grew  out  of,  and  applied  exclusively  to,  the  immaterial 
ot  have  had  any  possible  effect  on  the  trial  of  the  material  issue"  ( Wal- 
n'r,  3  Bibb,  168) ;  and,  in  general,  a  judgment  will  not  be  reversed  on 
ract  instruction  which  did  not  prejudice  the  appellant.     2/./.  M.,  263; 

M.,  14. 

of  fact  by  the  court. 

>  which  a  jury  has  no  right  to  pass  upon;  as,  facts  established  by  the 
56),  or  by  a  written  contract  between  the  parties  (2  Bibb,  616;  4  Dana, 
rd  or  uncontested  official  documents  or  writings"  (2  Mar.,  423;  17 
k,  276),  it  is  erroneous  for  the  court  to  base  an  instruction  upon  the 
:t  (5  Litt.,  206;  I  Dana,  273,  519;  3  Id.,  59;  4  Id.,  533;  5  I*.,  396;  4 
.,  288;  9  Bush,  39) ;  although  the  fact  may  be  supported  by  prima  facie 
uncontradicted.     Litt.  S.  C,  208. 

n  for  negligently  injuring  the  plaintiff,  an  instruction  that,  if  the  jury 
i  evidence  that  the  defendant  negligently  did  certain  things,  is  not 
igence  (84  Ky.,  272) ;  and  there  being  evidence  in  support  of  a  plea  of 
Id  that  the  court  erred  in  refusing  to  instruct  the  jury  that  they  had  a 
ai  the  evidence,  that  the  debt  had  been  discharged :  the  refusal  was 
eclaration   that  the  defendant's  evidence  should  be   disregarded.     2 

t  will  not  be  reversed  on  account  of  an  assumption  of  facts  by  the  court 
:learly  proved  and  there  is  no  contrariety  of  evidence.     7  Dana,  305 ; 

instructions. 

ead  of  assuming  facts,  should  base  its  instructions,  not  on  the  jury's 
facts  exist,  nor  on  their  belief  that  the  evidence  is  true  (3  Mar.,  337 ; 
,  425),  but  on  their  belief,  from  the  evidence,  that  certain  facts  exist. 
*.,  170;  5/./.  ^/.,  637;  6  Id., .115;  ioB.M.,327. 
is  which  do  not  leave  to  the  jury  all  the  material  facts  which  the  evi- 
rove  are  erroneous  (3  Dana,  66 ;  7  B.  M.,  371,  657-58) ;  but  when  several 
en  which,  taken  together,  state  hypothetically  every  material  fact,  they 
though  some  of  them  make  fatal  omissions  of  hypothesis.  3  Dana,  43. 
ittaker,  2  Mar.,  197,  the  court  instructed  the  jury  that  the  plaintiff  had 
ence  as  authorized  a  verdict  in  his  favor ;  "  exceptions  were  taken  to 
court,  and  the  evidence  spread  upon  the  record ; "  and,  a  verdict  and 
>een  rendered  for  the  defendant,  the  Court  of  Appeals  said:  "  As  the 
court  were  not  hypothecated  upon  the  finding  of  any  fact  by  the  jury, 
Id  assume,  as  proven,  every  fact  which  the  evidence  conduced  to  prove." 
e  judgment  have  been  reversed  because  the  court  failed  to  give  hypo- 
s? 

\nence  to  portions  of  the  evidence  is,  in  general,  erroneous.     12  B.  M.,  37  ; 
'.»  497;  13  **••>  15°»  183;  81  Ky.,  246-47;  79  Id.,  616-17. 
nstructions  should  not  be  given,  if,  directly  or  by  rational  inference,  there 
dence  which  the  jury  has  a  right  to  pass  upon  (1  Bibb,  209 ;  2  Mar.,  612; 
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I  Mon.,   170;  3  Id.,  366;  6/.  /.  /J/.,  22;  7  Id.,  321,  411  ;  2  ^.  ;!/.,  129;  16  Id*,  356; 
^•»  93;   *  Met.,  29;   I  i?wj^,  108;  2  /</.,  137) ;  although  the  court  may  be  of  the  opini 
that  a  new  trial  should  be  granted  if  the  jury  should  find  against  the  party  who  mo\ 
for  such  instruction.     17  B.  M.,  27;   11  Busk,  276;  82  Ky.,  289. 

Usually  the  defendant  moves  for  a  peremptory  instruction  upon  the  plaintiff's  e1 
dence  alone ;  or  he  may  mingle  record  or  undisputed  written  evidence  with  it,  and  th< 
do  so  (2  Mar.,  423;  1  Mon.,  170;  17  B.  M.,  29;  11  Bush,  276) ;  aliler,  if  the  defendan 
evidence  be  partly  written  and  partly  oral.  2  Utt.,  368.  But  we  "see  no  reason  wh 
when  all  the  evidence  has  been  heard,  the  court  may  not  direct  {he  jury  to  find  for  t 
defendant,  if  all  of  it  be  in  his  favor"  (83  Ky.,  516);  and  an  error,  in  refusing 
instruct  as  in  case  of  a  non-suit,  is  cured  by  the  defendant's  subsequent  introductit 
of  testimony  conducing  to  prove  that  the  plaintiff  is  entitled  to  recover.  I  J.J.  J/.,  6 
70;  3  Dana,  41.  And  those  rules  apply,  conversely,  when  the  defendant  pleads  an  aft 
mative  defence.     6  Mon.,  647. 

9.  Contradictory  and  explanatory  instructions. 

Contradictory  instructions  are  erroneous  (7  Mon.,  327) ;  nor  can  error  in  an  instructs 
be  cured  by  a  subsequent  instruction  directly  to  the  contrary :  the  error  should  be  1 
tracted.     3  Mon.,  149. 

Such  error  may,  however,  be  cured  by  an  explanatory  instruction  (9  Dana,  195),  whi 
should  be  given  on  motion  of  a  party  at  any  time  before  the  conclusion  of  the  trial 
Busk,  651) ;  and  there  is  no  error  in  adding  to  instructions  given  for  defendant  a  negati 
of  the  principles  of  law  therein  propounded,  provided  the  jury  come  to  a  conclusion  upi 
the  facts  different  from  that  supposed  in  the  instructions  (4  Dana,  424) ;  but,  numero 
and  complicated  instructions  having  been  given  for  the  defendants,  it  was  erroneous 
give  instructions  for  the  plaintiff  "  with  the  qualifications  contained  in  the  instructio 
given  on  the  part  of  the  defendants,"  without  designating  the  qualifications  intende 
$B.M.,  472. 

10.  Proof  as  to  conversations  witk  a  party  must  be  left  to  the  jury  for  what  they  may  cc 
sider  it  worth.     2  Dana,  167;  I  Met.,  579. 

11.  As  to  Ike  credibility  of  witnesses. 

It  is  erroneous  to  instruct  the  jury  that  they  have  "a  right  to  disregard  all  the  tes 
mony  of  a  witness,  provided  they  believed,  from  the  evidence,  that  he  had  sworn  to  a 
fact  which  was  not  true"  (3  Met.,  55,  56) ;  or  that  they  are  " bound"  or  " ought  to" 
"may"  disregard  all  the  testimony  of  a  witness  if  they  believe  from  the  evidence  that 
had  "  knowingly  and  willfully  sworn  falsely  to  any  material  fact."  2  Met.,  565;  3  Id.,  5 
84  Ky.,  449. 

{e)  Opening  and  conclusion  of  argument  to  jury. 

1.  As  to  the  burthen  of  proof,  see  \  326  and  notes. 

2.  Under  the  common  law,  a  party  on  whom  the  burthen  of  proof  laid  had  the  rig 
to  open  and  conclude  the  argument  to  the  jury,  provided  he  had  introduced  evidence 
support  of  his  allegations,  and  not  otherwise;  for  a  pleading,  whether  of  the  plaintifTor  < 
fendant,  which  was  wholly  unsustained  by  evidence,  was  treated  as  a  "sham  plea,"  frc 
which  the  party  could  derive  no  advantage.  4  J.  J.  M.,  275 ;  1  Dana,  526 ;  3  Id.,  14 
304,  464— overruling  Goldsberry  v.  Stuteznlle,  3  Bibb,  346.  But,  to  avail  an  appellant  wi 
complains  of  error  in  this  respect,  the  record  must  show,  not  only  that  he  introduced  s& 
evidence  (1  Dana,  526;  3  Id.,  145;  8  B.  M.,  192),  t>ut  that  he  claimed  his  right  in  t 
court  below  (3  Dana,  304),  and  excepted  to  the  action  of  the  court  in  refusing  to. grant 
Sec  note  {a)  1  to  §333. 

And  it  seems  clear  that  the  common  law  rule,  as  to  the  necessity  of  introducing  e 
dence  in  order  to  entitle  a  party  to  the  concluding  argument,  has  not  been  changed  by  t 
Code,  which,  to  the  contrary,   declares   that  "  sham   pleadings  shall,   upon  or  withe 
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:en  out  by  the  court,  at  the  cost  of  the  parties  by  whom  they  are  filed  and 
s."     §113,  subs.  8. 

nge  which  seems  to  have  been  made  by  the  Code,  as  to  this  matter,  is  the 
the  party  having  the  burthen  of  proof  shall  have  the  conclusion  and  the 
:  opening  "  of  the  argument,  instead  of  allowing  the  former  both  to  open 

"gives  to  the  party  holding  the  affirmative  the  conclusion,  and  a  denial 
len  assigned  for  error,  must  require  a  reversal.     Cases  might  occur  where 

>  palpably  for  the  one  party  or  the  other  as  to  render  it  idle  to  grant  a  new 
ind.  Still,  this  court  ought  not  to  deny  the  right  where  the  testimony  is 
that  a  verdict  by  a  jury,  properly  instructed,  must  control  the  final  de- 
e."     87^,416. 

;  old  practice,  when  there  were  several  defendants  appearing  by  different 
usky  v.  Me  Gee  y  4  /.  /.  M.y  267. 

].  View  of  property  or  place  by  jury. — Whenever,  in  the 
e  court,  it  is  proper  for  the  jury  to  have  a  view  of  real 
:h  is  the  subject  of  litigation,  or  of  the  place  in  which  any 
occurred,  it  may  order  them  to  be  conducted  in  a  body, 
trge  of  an  officer,  to  the  place,  which  shall  be  shown  to 
e  person  appointed  by  the  court  for  that  purpose.  While 
hus  absent  no  person,  other  than  the  person  so  appointed, 

>  them  on  any  subject  connected  with  the  trial. 

>].  Duty  of  jury  and  officer  after  submission  of  case. — When 
inally  submitted  to  the  jury,  they  may  decide  in  court  or 
>eration.  If  they  retire,  they  must  be  kept  together  in  some 
ace,  under  the  charge  of  an  officer,  until  they  agree  upon 
re  discharged  by  the  court — subject  to  the  discretion  of  the 
lit  them  to  separate  temporarily  at  night  and  at  their  meals, 
iving  them  under  his  charge  shall  not  suffer  any  communi- 
nade  to  them,  nor  make  any  himself,  except  to  ask  them 
agreed  upon  their  verdict,  unless  by  order  of  the  court ; 
lot,  before  their  verdict  is  rendered,  communicate  to  any 
ate  of  their  deliberations,  or  the  verdict  agreed  upon. 
>].  Admonitions  to  jury  upon  separating. — If  the  jury  be  per- 
arate,  either  during  the  trial  or  after  the  case  is  submitted 
r  must  be  admonished  by  the  court  that  it  is  their  duty  not 
rith,  nor  suffer  themselves  to  be  addressed  by,  any  other 
/  subject  of  the  trial ;  and  that,  during  the  trial,  it  is  their 
)rm  or  express  an  opinion  thereon,  until  the  cause  is  finally 
them. 

[].  Jury  may  ask  court  for  information. — After  the  jury  have 
liberation,  if  there  be  a  disagreement  between  them  as  to 
he  testimony,  or  if  they  desire  to  be  informed  as  to  any 
arising  in  the  case,  they  may  request  the  officer  to  conduct 
17 
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them  into  court,  where  the  information  required  shall  be  given  in  tt 
presence  of,  or  after  notice  to,  the  parties  or  their  counsel. 

1.  Any  information  given  by  the  court  to  the  jury,  in  the  absence  of,  and  witho 
notice  to,  parties  or  counsel  is  ground  for  reversal.     14  Bush%  75. 

2.  A  jury  may  be  allowed,  after  retiring,  to  return  into  court  and  ask  a  witness  wh 
he  had  stated ;  and  cross-examination  of  the  witness,  thereupon,  would  be  improper. 
Duv.,  389. 

3.  "In  some  rare  cases,  after  retirement,  a  jury  might  be  permitted  to  re-examine  a  wi 
ness  respecting  a  fact  not  testified  to  in  the  first  examination.  But  then,  cross-examinatk 
would  always  be  a  clear  and  equal  right,  and  this  inconvenience,  and  the  danger  of  frai 
and  surprise  resulting  from  such  irregularity  of  post-examination  on  a  new  questio 
require  that,  before  it  should  be  allowed,  the  sound  discretion  of  the  court  should  be  a 
dressed  by  a  peculiar  reason  indicating  that,  without  it,  probable  injustice  would  be  u 
reasonably  done."     I  Duv.%  39 1. 

§  322  [352].  Discharge  of  jury. — The  jury  may  be  discharged  by  tt 
court  on  account  of  the  sickness  of  a  juror,  or  other  accident  or  calamit 
requiring  their  discharge ;  or,  by  consent  of  both  parties ;  or,  after  the 
have  been  kept  together  Until  it  satisfactorily  appears  that  there  is  r 
probability  of  their  agreeing. 

§  323  [3S3]-  Retrial  after  failure  to  make  verdict. — Cases  in  whic 
the  jury  are  discharged  without  making  a  verdict  shall  be  tried  again  < 
such  time  as  the  court  may  direct. 

§  324  [354].  Rendition  of  verdict  and  polling  of  jury. — When  the  jur 
havq  agreed  upon  their  verdict,  their  names  shall  be  called  by  the  clei 
and  the  verdict  be  rendered  by  their  foreman.  When  the  verdict  is  ai 
nounced,  either  party  may  require  the  jury  to  be  polled— which  is  dor 
by  the  clerk  or  court  asking  each  juror  if  it  is  his  verdict.  If  any  or 
answers  in  the  negative,  the  jury  must  again  be  sent  out  for  further  d 
liberation  (a). 

§  325  [355].  The  verdict  shall  be  written,  signed  by  the  foreman  {b 
and  read  by  the  clerk  to  the  jury,  and  the  inquiry  made,  whether  < 
not  it  is  their  verdict.  If  any  juror  disagree,  the  jury  must  be  sent  01 
for  further  deliberation ;  but,  if  no  disagreement  be  expressed,  an 
neither  party  require  the  jury  to  be  polled/ the  verdict  is  complete  an 
the  jury  discharged  from  the  case. 

[That  in  all  trials  of  civil  actions  in  the  circuit  courts,  three-fourtl 
or  more  of  the  jurors  concurring,  may  return  a  verdict,  which  shall  hai 
the  same  force  and  effect  as  if  rendered  by  the  entire  panel.  But  whei 
a  verdict  is  rendered  by  a  less  number  than  the  whole  jury,  it  shall  t 
signed  by  all  the  jurors  who  agree  to  it.     (Act  1892,  page  393.)] 

(a)  The  fact  that  all  the  jurors  agree  in  their  room  to  submit  to  a  majority  does  n 
authorize  rendition  of  judgment  on  a  verdict  which  a  juror,  on  being  polled,  declares 
not  his  verdict.     2  J.  f.  Af.,  42.     And  see  note  (c)  to  \  340. 

(b)  This  provision  is  merely  directory,  and  objection  comes  too  late  after  the  jury  h 
been  discharged.     80  Ky.t  170. 
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SUBDIVISION  III. 

VERDICT. 

Verdicts  described  and  defined. 

jury  may  render*  what. 

judgment  upon  inconsistent. 
When  jury  to  assess  amount  of  recovery. 

value  of  property  and  damages. 

56].    Verdicts  described  and  defined, — The  verdict  of  a  jury  is 

separate-general  [or  special] : 

neral  verdict  is  that  by  which  the  jury  pronounces  generally, 

z  issues,  for  the  plaintiff,  or  for  the  defendant  (a). 

parate-general  verdict  is  the  finding,  upon  any  of  the  issues, 

the  plaintiff,  or  of  the  defendant  (/>). 

fecial  verdict  is  the  finding  of  facts  by  a  jury,  as  shown  in 

rs  to  questions  submitted  to  them  in  writing  (r).] 

•rackets  repealed  by  act  of  May  15,  1886,  p.  120.     See  sec.  327. 

AL  VERDICTS. 
y  in  verdict. 

the  verdict  may  not  conclude  formally  or  punctually  in  the  words  of  the 
he  point  in  issue  can  be  concluded  out  of  the  finding,  the  court  shall  work 
0  form  and  make  it  serve.  Verdicts  are  not  to  be  taken  strictly  like  plead- 
ourt  will  collect  the  meaning  of  the  jury,  if  they  give  such  a  verdict  that 
understand  them."  1  Bibb,  251,  257;  2  Id.,  178,  429;  10  B.  At.,  55. 
petition  alleged  that  the  defendant  broke  the  plaintiff's  close,  and  assaulted 
lain  tiff.  The  defendant  denied  the  allegations.  The  evidence  proved  the 
tie  plaintiff,  but  did  not  conduce  to  prove  the  breaking  of  the  close :  held% 
finding  the  defendant  guilty  "as  charged  in  the  petition"  was  sufficient. 

action  on  a  note  or  bond  for  money,  a  verdict  finding  for  the  plaintiff  a 
d  interest  thereon  from  a  given  date,  or  finding  "for  the  plaintiff  the  debt 
i  mentioned,"  or  finding  " for  the  plaintiff,"  authorizes  judgment  for  the 
est  until  the  finding.     6/./.  A/.,  549;  12  B.  AT.,  506;   1  Buz.,  94. 

held  that,  in  an  action  of  debt,  a  verdict  for  a  sum  in  damages  was  not  an 
.     Hardin,  182;  Lit*.  S.  C,  122;  9  Dana,  345;  9  B.  A/.,  440. 
ipon  an  issue  of  guilty  or  not  guilty,  in  an  action  for  assault  and  battery,  a 

without  finding  the  defendants  guilty,  found  damages  against  them  in  a 
ithorized  a  judgment  therefor  in  favor  of  the  plaintiff,  although  the  verdict 
in  so  many  words,  that  the  damages  were  found  for  the  plaintiff."     7  J.  J.  A/., 

f  the  jury  We  sworn  to  try  two  or  more  issues,  a  verdict  assessing  damages  in 

aintiff  must  be  regarded  as  a  finding  against   the  defendant  upon  all  the 

n,  291 ;  1  Bibb,  250;  4  Id.,  497. 

if  the  jury  be  sworn  to  try  "the  issue,"  when  there  are  several  issues,  a 

ag  damages  in  favor  of  the  plaintiff  will  be  regarded  as  responsive  to  all  the 

>,337J  l/.J-M.,  682. 

uestion  being  whether  hogs  belonged  to  A  or  B  when  an  attachment  was 

ct  finding  them  to  be  the  property  of  A,  without  finding  that  they  were  his 

:hment  was  levied,  was  held  to  be  sufficient.     2  Alet.,  209. 
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But  where,  in  an  action  against  an  executrix,  one  count  alleged  a  promise  by  the  te 
tator,  and  another  count  alleged  a  promise  by  the  executrix,  it  was  held  that  a  genen 
verdict  for  the  plaintiff  did  not  entitle  him  to  a  judgment  against  the  defendant,  either  s 
executrix  or  individually.     6  J- J-  A/.,  458. 

2.  Verdicts  upon  immaterial  issues. 

Judgment  should  not  be  rendered  upon  a  verdict  on  immaterial  issues  (5  Afon.,  273 
10  B.  Af.,  156),  though  there  be  a  material  issue  (2  Bibb,  226) ;  or  upon  a  general  verdi< 
on  two  issues,  one  of  which  is  immaterial.     5  Lilt.,  176;   I   Afon.,  247;  5  Id.,  11,  34; 
J.J.  Af.,  554;  7  Dana,  171.     But  see  2  Bibb,  226,  and  Bums  v.  Allen,  2  B.  Af.,  246. 

3.  Right  of  jury  to  assess  value  or  damages  without  proof . 

The  jury  or  judge  to  whom  the  law  and  facts  are  submitted  may,  in  the  absence  o 
evidence,  sfix  the  value  of  work  and  labor  from  their  own  knowledge  (1  J.  J.  Af.,  366; 
Met.,  127) ;  and,  from  the  description  of  the  property  by  a  witness,  the  jury  may  detei 
mine  its  value  (13  B.  Af.t  238),  and  may  fix  a  higher  value  upon  it  than  is  fixed  by  hii 
(I  Afar.,  68) ;  and,  in  an  action  for  assault  and  battery,  upon  a  judgment  by  default  an 
in  the  absence  of  evidence,  the  jury  may  find  more  than  nominal  damages.     2  Duv.,  419 

4.  Verdicts  in  actions  against  joint  trespassers. 

According  to  the  common  law,  joint  trespassers  are  jointly  and  severally  liable  to  th 
person  injured,  and  he  can  maintain  an  action  against  all,  or  some,  or  one  of  them ;  an 
this  rule  has  not  been  changed  by  the  Code.  4  A/et. ,  333. .  If  he  sue  more  than  one,  the  jur 
should  find  a  joint  verdict  against  all,*  though  they  be  guilty  in  different  degrees,  eac 
and  all  being  liable  for  the  entire  damages  sustained  by  the  plaintiff.  1  Bibb,  440; 
Id.,  210;  4  J.  J.  Af.,  268-69.  A  verdict  against  each  for  several  damages  is  not  void 
however ;  but,  as  the  plaintiff  is  entitled  to  but  one  satisfaction  (5  Dana,  304),  he  can  no 
have  several  judgments  upon  such  verdict:  and,  notwithstanding  the  general  rule  that  th 
judgment  must  conform  to  the  verdict,  in  an  action  against  two  joint  trespassers,  if  th 
jury  find  several  and  equal  damages  against  them,  the  plaintiff  can  enter  a  nolle  proseqt 
as  to  one,  and  take  judgment  against  the  other  for  the  amount  of  the  verdict  against  him 
or  he  can  take  judgment  against  both  for  said  amount,  upon  entering  a  remittitur  as  toon 
(Stone  &  Waters  v.  Afatherly,  3  A/on.,  136) ;  and,  if  the  jury  find  unequal  damages  again* 
each,  the  plaintiff  can  take  judgment  against  both  for  the  largest  amount  found  agains 
either,  without  a  remittitur  or  ttolle  prosequi (4  Bibb,  210;  1  J.J.  A/.,  361 ;  4  Id.,  268) 
nor  is  the  judgment,  if  for  less  than  the  damages  laid  in  the  declaration,  affected  by  th 
fact  that  the  damages  severally  assessed  exceed  that  amount,  that  irregularity  being  cure 
by  the  judgment.  Dougherty  v.  Dorsey,  4  Bibb,  210.  And,  the  jury  having  found  a  join 
verdict  against  four  defendants,  it  was  held  that  the  court  acted  properly  in  putting  th 
plaintiff  upon  terms  that  she  should  dismiss  her  action  against  one,  and  (upon  that  bein 
done)  in  rendering  judgment  against  the  others  for  the  amount  of  the  verdict  (She/ton  \ 
Harlowe,  15  B.  A/.,  547) ;  and,  the  jury  having  found  a  joint  verdict  against  three  defend 
ants,  it  was  held  that  the  court  acted  properly  in  granting  a  new  trial  to  one,  he  being  ai 
infant  for  whom  no  guardian  ad  litem  had  been  appointed,  and  in  allowing  the  judgmen 
to  stand  against  the  others  for  the  amount  of  the  verdict,  without  requiring  a  nolle  proseqt 
against  the  infant.     Buckles  v.  Lambert,  4  Afet.,  330. 

But,  in  an  action  against  A,  B,  C,  and  D,  the  jury  having  fotlnd  a  verdict  against  A  am 
B,  and  in  favor  of  C  and  D ;  A  and  B  moved  for  a  new  trial,  which  was  refused,  and  th 
plaintiff  moved  for  a  new  trial  as  to  C  and  D,  which  was  also  refused ;  and.  the  Court  ol 
Appeals  held  that,  though  the  motion  of  A  and  B  was  admissible,  yet  that,  "the  plaintif 

*  M  But  if  the  trespass  be  not  entire,  and  one  defendant  be  guilty  of  part  of  it,  and  another  be  ne 
guilty  of  that,  but  be  guilty  of  another  part,  then  the  jury  not  only  may,  but  should,  find  several  damage 
For  it  would  be  unjust  and  illegal  to  render  a  judgment  against  a  party  for  an  act  of  which  he  was  show 
to  be  innocent;  and,  in  such  case,  the  plaintiff  might  have  several  judgments,  because  the  injuries  won! 
be  several.    But  such  cases  occur  but  seldom.''    4  J.  J.  M.t  a6g. 
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lit  a  joint  action  against  all  the  defendants  for  the  same  trespass,  and  the 
een  joint,  he  could  not,  at  his  option,  sever  the  defendants  except  by  entering 
*  as  to  some  of  them  and  retaining  his  action  as  to  others.  And,  although 
1  against  two  of  them  and  in  favor  of  two  others,  the  plaintiff  could  not,  at 
told  on  to  a  verdict  and  judgment  against  the  two  former,  and  repudiate  the 
>r  of  the  other  two,  but  was  bound  to  acquiesce  in  the  verdict  in  toto,  or  to 
ee  to  a  new  trial  of  the  whole  case.  Allen  v.  Feland,  10  B.  M.,  306. 
>  have  been  the  opinion  of  the  court  in  Sodousky  v.  McGee,  4  J.  J,  Af.,  269, 
tiff  can  not  maintain  separate  actions  against  several  joint  trespassers,  for  the 
The  suit  must  be  joint,  or  there  can  not  be  more  than  one  suit,  because  a 
by  several  is  but  one  wrong,  for  which  there  can  be  but  one  satisfaction.'1 
to  have  been  settled  by  the  decisions  in  Elliott  v.  Porter,  5  Dana,  299,  and 
of  Shakers  v.  Underwood,  <5rV.,  II  Bush,  265,  that  separate  actions  maybe 
gainst  joint  trespassers,  subject  to  the  rule  that  the  plaintiff  is  entitled  to  but 
>n.  "When  several  judgments  have  been  obtained  on  the  same  cause  of 
untiff  must  elect  which  he  will  enforce  ;  and  when  he  shall  have  once  elected, 
ly  be  enjoined  from  proceeding  on  another.     Certainly  one  satisfaction  would 

0  enjoin  him."  Elliott  v.  Porter,  5  Dana,  304.  *«  While  the  plaintiff  may 
irate  actions  and  recover  separate  judgments  against  joint  trespassers,  and 
ake  the  largest  sum  assessed,  or  to  proceed  against  the  solvent  defendant,  or 
i  of  them  is  able  to  pay  or  can  be  compelled  to  pay  the  whole  of  the  judg- 
d  against  him,  may  accept  part  satisfaction  from  one  and  still  look  to  the 
i  balance  as  may  be  necessary  to  give  him  full  legal  compensation  for  the 
1,  yet,  ordinarily,  when  he  has  made  his  election  he  will  be  concluded  by  it. 

>n  of  one  judgment  extinguishes  the  entire  claim  for  damages 

may,  if  he  choose,  decline  to  enforce  his  first  judgment,  and  leave  the  ques- 
lount  to  which  he  is  entitled  an  open  one  until  he  sues  and  recovers  against 
ible  to  him,  and  then  elect  which  judgment  he  will  enforce."  United  Society 
Tnderwood,  <&V.,  1 1  Bush,  272-73.  And,  according  to  that  case,  if  the  plaintiff 
;nt  against  one  joint  trespasser,  and  partial  satisfaction  thereof,  "he  will  not 
say,  in  an  action  against  another  defendant,  that  the  question  as  to  the 
damages  is  an  open  one  "  (1 1  Bush,  272) ;  and,  on  the  other  hand,  if  the 

he  second  suit  plead  the  judgment  and  partial  satisfaction  in  the  first  suit, 
self  to  show  that  the*  recovery  in  the  first  suit  was  far  too  great  a  sum,  or 
uld  have  been  no  recovery  at  all.     11  Bush,  274. 
*otier  was  decided  in  May,  1837 ;  and  it  seems  probable  that  the  legislature, 

1  person  injured  by  a  joint  trespass  could  maintain  separate  actions,  and 
e  verdicts  and  judgments,  against  the  trespassers,  concluded  that  it  would  be 
him  attain  the  same  ends  in  one  action  against  all.  At  any  rate,  it  was 
in  act  of  February  14,  1839  (3  S.  L.,  573),  "that,  hereafter,  in  actions  of 
all  be  lawful  for  the  jury  to  assess  several  or  joint  damages  against  the 
lants;  and  when  the  jury  find  several  damages,  the  judgment  shall  be  in 
laintiff,  against  each  defendant,  for  the  several  damages,  without  regard  to 
'  damages  laid  in  the  declaration,  and  a  joint  judgment  for  the  costs."  Under 
ourt  can  not  require  a  jury  to  find  a  general  verdict.  3  B.  M.,  312.  And 
I  in  force  (Sellards  v.  Yotnes,  5  Bush,  91),*  and  applies  to  "all  kinds  of  tres* 
tral  Passenger  Railroad  Company  v.  Kuhn,  86  Ky.,  593-94.     It  is  difficult  to 

n  action  against  several  joint  trespassers,  who  pleaded  a  release  by  the  plaintiff  of  one  of 
and  the  court  is  reported  as  having  said  :  "  The  liability  of  joint  trespassers  is  several,  and 

them  may  be  sued  for  the  entire  wrong;  consequently,  since  our  statute  of  1836  author* 
Igments,  a  dismission  or  release  of  one  or  more  who  are  sued  can  not,  per  se,  release  the 

was  no  such  statute.    It  seems  clear  that  the  court  referred  to  the  act  of  1839. 
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believe  that  the  legislature  intended  to  authorize  the  jury  to  find  against  either  defendai 
a  larger  sum  than  that  claimed  in  the  petition  :  there  is  scarcely  room  for  doubt  that  tli 
words  "without  regard  to  the  amount  of  damages  laid  in  the  declaration  "  were  used  wit 
reference  to  the  aggregate  amount  of  separate  damages  awarded.  And  it  seems  dimcu 
to  believe  that  the  legislature  intended,  even  if  there  were  power  to  do  so,  to  enable 
plaintiff  to  recover  more  than  the  amount  of  damages  sustained.  If  all  the  defendant 
should  happen  to  be  solvent,  and  if,  as  was  done  in  the  case  last  cited,  the  jury  should  fin 
the  amount  of  damages  sustained,  and  apportion  them  against  the  defendants  according  I 
their  degrees  of  guilt,  the  results  would  probably  be  better  than  those  under  the  form* 
practice,  whether  in  one  action  against  all  or  in  separate  actions :  but  the  statute  imposi 
no  such  restrictions  on  the  jury. 

There  is,  at  any  rate,  strong  ground  for  contending  that  the  rules  laid  down  in  Elite 
v.  Porter  and  United  Society  of  Shakers  v.  Undenoood,  £rV.,  as  to  satisfaction  or  partial  sati 
faction  by  one  joint  trespasser,  apply  to  separate  judgments  obtained  in  an  action  und« 
the  act  of  1839. 

And  there  seems  to  be  ground  for  contending  that  said  act  does  not  authorize  separa 
verdicts  and  judgments,  except  in  actions  against  all  the  trespassers,  so  that  the  jury  ms 
apportion  the  damages  according  to  the  degrees  of  guilt  of  each  and  all.  There  seem  I 
be  better  reasons  for  so  holding  than  there  was  for  the  rulings  as  to  actions  on  bills  c 
exchange  under  the  act  of  February  6,  1798.     See  note  2  (1),  ante,  page  in. 

5.  Verdicts  for  more  damages  than  are  claimed  by  the  plaintiff  or  than  are  allowed  by  law 
If  the  damages  assessed  by  the  jury  exceed  the  criterion  fixed  by  the  law  or  the  amoui 

claimed  in  the  declaration,  the  court  should  set  aside  the  verdict,  even  without  motioi 
I  Litt.,  209;  3  Man.,  157;  7  Id.,  109. 

6.  Surplusage. 

The  finding  of  facts  not  necessarily  involved  will  not  vitiate  a  verdict  which  is  othe 
wise  sufficient.     2  Bibb,  237;  4  B.  M.,  7. 

7.  Partial  omission  or  error  in  verdict. 

Although,  in  an  action  for  specific  personal  property,  the  jury,  in  finding  a  verdict  f< 
the  plaintiff,  should  find  the  value  of  the  property;  and,  if  the  action  be  for  sever 
articles,  should,  in  general,  find  the  value  of  each  article,  separately ;  yet,  a  verdict  f< 
the  plaintiff  ought  not  to  be  set  aside  because  the  jury  failed  to  find  the  value,  or  erron 
ously  found  the  joint  value  of  several  articles ;  but  a  writ  of  inquiry  should  be  awardc 
to  find  the  value,  or  to  find  the  separate  value  of  each  article.  "That  which  is  well  doi 
should  stand  and  not  be  disturbed,  because  something  else  is  subsequently  done  erron 
ously,  unless  it  is  absolutely  necessary  to  disturb  the  good  part  to  correct  the  bad." 
Mon.,  61. 

8.  As  to  amending  verdicts,  see  Tarleton  v.  Briscoe,  I  Mar.,  68,  and  Burns  v.  Allen, 
B.  M.,  246. 

9.  As  to  findings  by  the  court  upon  the  facts,  in  ordinary  actions,  see  note  {e)  to  \  331. 

(b)  Separate  general  verdicts. 

A  separate-general  verdict  was  intended  to  apply  where  there  is  more  than  one  issu 
and  is  a  finding  for  the  plaintiff  or  defendant  upon  a  particular  issue.  Witty  v.  C.  0.  < 
S.  W.  R.  Co.,  83  Ky.,  29,  which  see  for  illustrations. 

(c)  Special  verdicts. 

1.  Certainty  in  verdict. 

A  special  verdict  should  find  the  controlling  facts  of  the  case  and  not  the  mere  eviden 
as  to  the  existence  or  non-existence  of  these  facts.     80  Ky.,  170;  82  Id.,  604. 

And  the  liberal  rules  which  apply  in  construing  general  verdicts  are  equally  applicab 
to  special  verdicts.    John  v.  Bates,  Litt.  S.  C,  106;  4  Dana,  271-72;  12  Bush,  40. 

2.  Form,  &c,  of  special  verdict. 

The  form  of  a  special  verdict  may  be  drawn  up  by  counsel,  under  inspection  of  tl 
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lat  facts  must  be  inserted  in  it  if  found  true ;  the  rights  and  duties  of 
:ct  of  their  verdict  and  the  consequences  of  omitting  particular  facts 
o  them  by  the  court  (4  Dana,  270-71 ;  80  Ky.,  169) ;  but  the  court  may 
oposed  by  counsel,  and  put  the  questions  or  prescribe  the  mode  of  eliciting 
t  according  to  its  sound  discretion.     80  Ky.,  423. 

neither  vitiates  nor  cures  a  special  verdict ;  as,  the  finding  of  immaterial 
:>),  or  the  finding  of  a  legal  conclusion  from  material  facts  (Id.,  274),  or 
lefendant  when  the  facts  found  show  that  the  plaintiff  is  entitled  to 
315),  and  finding  that  a  party  would  have  done  a  certain  thing,  in  a 
e,  does  not  authorize  a  judgment  which  the  facts  foand  do  not  authorize, 

fecial  verdicts. 

stands  on  the  same  footing  as  a  general  verdict  as  to  the  evidence  which 

>port  it  (82  Ky.,  560) ;  and,  if  there  be  no  evidence  to  support  it,  the 

rendering  judgment,  should  grant  a  new  trial.     84  Ky.,  81. 

tlCs  adm'r  v.  Arlington,  &c,  Ins.  Co.,  12  Bush,  29,  an  erroneous  instruc- 

lave  been  cured  by  a  special  verdict. 

,  as  to  the  law  of  the  case,  are  unnecessary  when  a  juryns  directed  to 

diet.     82  Ky.,  604;  83  Id.,  32. 

].  Kinds  of  verdict  to  be  found.  — Unless  otherwise  directed, 
find  a  general,  or  a  general  and  separate-general,  verdict ; 
verdict,  with  or  without  a  general,]  or  a  separate-general 
:he  court  may  without  motion,  or,  upon  the  motion  of  a 
lirect  the  jury  to  find — 

ate-general  verdict,  as  to  any  issue;  and  with  such  find- 
;hall  also  return  a  general  verdict;  and,  if  the  separate- 
t  be  inconsistent  with  the  general  verdict,  judgment  shall 
ursuant  to  the  former ;  or, 

ial  verdict;  and,  on  such  finding,  the  jury  shall  return  a 
:  only  (a) ;  and  the  court  shall  render  judgment  upon  it] 
uch  of  chapter  2,  title  9,  of  the  Civil  Code  of  Practice 
and  provides  for  a  separate-general,  or  special  verdict  (b) 
me  is  hereby,  repealed :  Provided,  That  the  court  in  its 
y  direct  the  jury  to  find  a  separate-general  verdict  (r)." 
886.] 

not  prevent  the  court  from  directing  the  jury  to  find  a  general  verdict 
erdict.     82  Ky.,  556-57;  84  Id,  301-2. 

e  adoption  of  the  Code  of  1877,  juries  had  the  right,  of  their  own  motion, 

irdicts  {Bacon's  Abridgement,    Title  «•  Verdict,"  letter  D;  9  Bush,  734); 

the  power,  but  was  not  bound,  to  direct  the  finding  of  a  special  verdict. 

declares  that  either  party  may  require  the  court  to  direct  the  jury  to  find 
§317,  subs.  5) ;  and  that,  unless  otherwise  directed,  the  jury  may  find  a 
th  or  without  a  general  or  a  separate-general  verdict.  §  327. 
of  the  act  of  May  15,  1886,  seems  to  authorize  the  inference  that  the  leg- 
not  only  to  relieve  courts  from  the  necessity,  but  to  deprive  them  of  the 
special  verdicts;  and  also  to  deprive  juries  of  the  right  to  find  special 
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verdicts,  of  their  own  motion.  Against  the  validity  of  the  act,  for  the  two  last-nan 
purposes,  there  seem  to  be  two  objections :  first,  the  repeal  of  the  code-provisions  left  I 
former  law  in  force  {Averbeck  v.  Hall,  14  Bush,  505) ;  and  secondly ',  article  13,  \  8,  of  1 
Constitution  declares  that  "  the  ancient  mode  of  trial  by  jury  shall  be  held  sacred." 

(c)  As  the  provision  of  the  Code  of  1877  (§  327),  requiring  the  court,  on  the  motion 
a  party,  to  direct  the  jury  to  find  a  separate-general  verdict,  was  a  new  rule  of  law,  at  a 
rate  in  Kentucky,  it  is  clear  that  the  legislature  had  the  right  to  make  the  power  of  t 
court  discretionary ;  unless,  indeed,  the  giving  of  such  power  is  prohibited  by  the  C< 
stitution. 

§  328  [358]-  [Judgment  upon  inconsistent  verdicts. — If  a  general  and 
special  verdict  be  inconsistent,  judgment  shall  be  rendered  pursuant 
the  latter.] 

This  section  repealed  by  Act  May  15,  1886.     See  end  \  327,  ante. 

t.  Judgment  must  be  rendered,  according  to  the  general  verdict,  unless  the  special  fii 
ing  prove  that  the  general  verdict  is  not  a  true  verdict  (13  Rush,  604),  or  unless  the  spe< 
verdict  be  inconsistent  with  the  general  verdict.     12  Bush,  40;  13  Id.,  604;  82  Ky.,  603 

2.  No  bill  of  evidence  is  necessary  to  enable  the  Court  of  Appeals  to  determine  whet! 
or  not  a  general  and  a  special  verdict  are  inconsistent.     Unless  the  court  below  gran 
new  trial  for  the  want  of  evidence  to  support  the  general  verdict,  or  overrule  a  motion 
a  new  trial  based  on  that  ground,  there  is  no  necessity  for  taking  the  evidence  to 
Court  of  Appeals.     13  Bush,  607. 

§  329  [359]-  When  jury  to  assess  amount  of  recovery . — If,  by  a  gene 
verdict,  either  party  be  entitled  to  recover  money  of  the  adverse  pari 
the  jury,  in  their  verdict,  must  assess  the  amount  of  recovery. 

The  jury  must  assess  the  amount  of  recovery,  only  when  there  is  a  question  of  fact 
to  the  amount  of  value  or  damage  which  the  plaintiff  is  entitled  to  recover.  Section  '■ 
does  not  apply  when  the  pleadings  and  contract  sued  on  show  that  amount.  See  note 
I,  ante,  page  257. 

§  330  [360].  When  jury  to  assess  value  of  property  and  damages. — 
actions  for  the  recovery  of  specific  personal  property  (a),  the  jury  mi 
assess  its  value,  and  the  damages  for  the  taking  or  detention  of  it, 
their  verdict  authorize  a  judgment  for  the  recovery  or  return  of  t 
property  (6). 

(a)  As  to  such  actions  generally,  see  note  VII,  ante,  page  106;  and  as  to  claim 
immediate  delivery  of  the  property  in  such  actions,  see  Title  8,  chapter  2,  and  j  38* 
Code. 

(b)  I.  As  to  the  criteria  of  value  and  damages,  see  note  6,  ante,  page  108. 

2.  Whether  the  verdict  be  for  the  plaintiff,  or  for  a  return  of  the  property  to 
defendant,  the  value  and  damages  must  be  fixed,  not  by  the  court,  but  by  the  jury,  (2  M 
499 ;  78  Ky.,  481) ;  and  the  value  of  the  property  must  be  fixed  by  the  jury,  although 
party  in  whose  favor  the  verdict  is  found  may  have  only  a  possessory  title.     1  Duv.,  2 

But,  to  authorize  a  verdict  fixing  the  value,  there  must  be  some  evidence  of  the  val 
or  such  description  of  the  property  as  will  enable  the  jury  to  determine  the  value  fr 
their  own  knowledge  upon  the  subject.     13  B.  M.,  238;  1  Mar.,  68. 

3.  The  judgment,  whether   for   the  plaintiff  or   for   a  return  of  the  property  to 
defendant,  should  be  for  the  property  or  its  value  if  the  property  can  not  be  had,  i 
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detention  ;  and  a  judgment — not  for  the  property  or  its  value,  but — for  the 

operty  is  erroneous.     1  £htv.t  299;  8  Bush,  163. 

>e  several  articles  in  controversy,  the  verdict,  in  general,  should  find  the 

tide,  and  the  judgment  should  be  for  each  article  or  its  value,  separately 

Id.,  62);  but  it  seems  that,  if  the  controversy  relate  to  numerous  articles 

cies,  which  it  is  impossible  or  difficult  to  distinguish  from  each  other,  all 

as  one  article.     See  note  2,  ante,  page  85. 

hen  the  verdict  and  judgment  should   be  and  are  for  the  value  of  each 

ly,  the  verdict  and  judgment  for  damages  should  be  for  a  gross  sum  for 

ting  the  whole.     Litt.  S.  C,  114. 

tction  for  two  horses,  in  which  the  jury  found  for  the  plaintiff  and  errone- 

he  value  jointly,  it  was  held  that  the  verdict  ought  not  to  be  set  aside,  but 

y  should  be  awarded  to  find  the  separate  values.     3  Afon.t  61. 

ant,  from  whose  possession  a  horse  was  taken  by  the  plaintiff  pursuant  to 

led  an  answer  claiming  title  and  praying  to  be  hence  dismissed  with  costs; 

that  he,  having  proved  title  in  himself,  was  entitled  to  a  return  of  the 

le  and  damages  for  its  detention.     2  Bush,  117. 


ARTICLE  III. 

TRIAL   BY  THE    COURT. 

urt,  when  to  decide  issues  of  fact  in  action  for  tort, 
effect  of  such  decision  by. 
when  to  state  conclusions  of  fact  found. 

1].  W/ien  court  to  decide  issues  of  fact  in  action  for  tort  * 
ion  for  an  injury  to  the  person  or  character  of  the  plain- 
>arties  may,  with  the  consent  of  the  court  (£),  waive  a  jury- 
:ten  consent,  in  person  or  by  attorney,  filed  with  the  clerk ; 
onsent  in  court,  entered  on  the  record, 
y-trial  be  not  demanded,  or  be  waived  (r),  the  court  shall 
issues,  and  make  such  assessments  of  value,  damage,  or 
recovery,  as  it  would  have  been  the  duty  of  a  jury  to 
nd  the  finding  of  the  court  shall  have  the  same  effect  as 
ury  would  have  had  (e). 

that  §312  declares  that  "issues  of  fact  in   ordinary  actions,  except  for 
m  or  character,  shall  be  tried  by  the  court,  unless  a  jury-trial  be  demanded 

nt  of  the  court  "may  be  inferred  from  an  entry  showing  that  the  court 
and  pronounced  judgment  thereon."     Clarke  v.  Seaton,  18  B.  M.,  230. 


is  of  the  Code  of  1851,  which  were  re-enacted  by  \\  342  and  361  of  the  Code  of  1854, 

11  31a  and  331  of  the  Code  of  1877,  arc  as  follows: 

"  law  must  be  tried  by  the  court.  Issues  of  fact,  arising  in  actions  by  ordinary  pro- 
covery  of  money,  or  of  specific  real  or  personal  property,  shall  be  tried  by  a  jury  unless 
ed. 

il  by  jury  may  be  waived  by  the  parties  in  actions  arising  on  contract,  and,  with  the 
t,  in  other  actions,  in  the  following  manner  : 

to  appear  at  the  trial. 

j  consent  in  person,  or  by  attorney,  filed  with  the  clerk, 
nsent  in  open  court  entered  on  the  record. 
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(c)  See  14  B.  M.,  521,  and  15  Id.,  70,  as  to  what  was  a  waiver  of  a  jury-trial  und< 
ie  Code  of  1854.  Under  §312  of  the  present  Code,  failure  to  demand  a  jury-trial  is 
'aiver  of  the  right  thereto,  except  in  actions  for  injuries  to  person  or  character;  an 
331  prescribes  the  mode  in  which  the  waiver  may  be  made  in  such  actions. 

(d)  See  J  126  as  to  allegations  of  value  or  damage  which  must  be  proved  though  n< 
raversed;  and  §379  as  to  assessment  of  damages,  &c,  upon  a  failure  to  plead,  or  after 
ecision  of  an  issue  of  law. 

(e)  1.  The  court  has  the  same  right  to  find  the  value  of  work  and  labor  in  the  absenc 
f  evidence,  as  a  jury  would  have  (as  to  which  see  note  {a)  3  to  §326).     3  Met.,  129. 

2.  A  motion  and  grounds  for  a  new  trial  are  necessary  in  order  to  obtain  a  review  I 
le  Court  of  Appeals  of  any  alleged  error  during  the  progress  of  the  trial  {Helm  v.  Coffr 
0  Ky.,  176,  overruling  Union  Ins.  Co.  v.  Groom,  4  Bush,  289)  ;  and  a  party  who  fai 
>r  three  days  to  make  such  motion,  with  grounds  therefor,  can  not  complain  of  error  i 
dmitting  testimony,  &c.     Henderson  v.  Dupree,  82  Ky.,  678. 

3.  The  finding  of  the  court  upon  the  facts  stands  on  the  same  footing,  as  to  the  ev 
ence  necessary  to  support  it,  as  the  verdict  of  a  jury.     Mul hoi  land  &*  Bros.  v.  Samuel 

Bush,  66;   Coleman's  ex'r  v.  Meade,  13  Id.,  358. 

§  332  [362].  When  court  to  state  conclusions  of  facts  found. — Upo 
rials  of  questions  of  fact  by  the  court,  it  shall  not  be  necessary  for  th 
ourt  to  state  its  finding,  except,  generally,  for  the  plaintiff  or  defendant 
inless  one  of  the  parties  request  it,  with  the  view  of  excepting  to  th 
[ecision  of  the  court  upon  the  questions  of  law  involved  in  the  trial 
n  which  case  the  court  shall  state  in  writing  the  conclusions  of  fac 
Dund,  separately  from  the  conclusions  of  law. 

1.  This  section  does  not  relate  to  trials  of  provisional  remedies.     84  Ay.,  27. 

2.  See  note  (a)  to  %  340. 

ARTICLE  IV. 

EXCEPTIONS. 

i  333-  What  is  an  exception,  and  how  taken. 

i  334«  When  to  be  taken. 

i  335i  337*  Mode  of  taking,  and  preparing  bill  of  exceptions. 

\  336.  How  exception  to  be  taken  to  decision,  of  record. 

§  338.  Error  disregarded  unless  prejudicial  to  substantial  rights. 

i  339-  How  judge  to  certify  bill  of  exceptions. 

§  333  [363].  What  is  an  exception,  and  how  taken.  —  i.  An  exceptio 
5  an  objection  taken  to  a  decision  of  the  court  upon  a  matter  of  law  {a 

2.  A  party  may,  without  a  previous  objection,  except  to  a  decisio 
gainst  him,  unless  it  be  made  at  the  instance  of  the  adverse  party. 

3.  But  a  party  can  not  except  to  a  decision  made  at  the  instance  o 
he  adverse  party,  unless  objection  shall  have  been  made  to  the  motior 
>ffer,  or  request,  of  the  adverse  party  (b). 

{a)  i.  When  an  exception  is  necessary. 

No  exception  need  be  taken  to  a  void  order  (8  Bush,  480) ;  or  to  a  final  order  upon  a 
»sue  of  law  or  fact;  as,  a  judgment  against  the  defendant  upon  sustaining  a  demurrer  1 
is  answer  {Coffmtn  v.  Wilson,  2  Met.,  542)  or  a  peremptory  instruction  to  the  jury  to  fir 
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Loving  v.  Warren  County,  14  Bush,  316.  As  to  what  are  final  orders  in 
to  i  734. 
nrderto  avail  himself  of  an  error  in  a  preliminary  decision  ;  as,  in  giving 
ions  to  the  jury  (2  Met.,  538,  558;  3  Id.,  577;  83  Ky.,  386),  or  in 
ling  evidence  (I  Met.,  450;  3  Id.,  42);  or  in  overruling  a  demurrer 
)tion  to  require  verification  of  a  pleading  (4  Met.,  256),  must  except  to 

L  OF   EXCEPTIONS   IS   NECESSARY. 

on  for  a  new  trial  nor  a  bill  of  exceptions  is  necessary,  even  in  a  case 
lable  the  unsuccessful  party  to  maintain  an  appeal.  Hatper  v.  Harper, 
only  office  of  a  motion  for  a  new  trial  and  a  bill  of  exceptions  is  to 
>rd,  for  review,  matters  which  would  not  otherwise  appear  in  it." 
Mutual  Life  Itts.  Co.,  78  Ky.,  533. 

exceptions  is  not  necessary  in  order  to  show  to  the  Court  of  Appeals 
1;  as,  the  pleadings  in  an  action  and  orders  of  court  (10  Bush,  451); 
'  trial  and  the  grounds  therefor  (78  Ky.,  535-36) ;  a  notice,  filed  in 

0  be  made  therein  (78  Ky.,  535)  ;  depositions  in  a  chancery-case  and 
(12  Bush,  473-74;  Collins  v.  Richart,  14  Id.,  621)  ;  writings  on  which 

ims,  set-offs,  and  cross-petitions  are  founded  (§  120;  1  Met.,  430; 
ibits  in  an  equitable  action  unless  the  record  show  that  they  were  not 
d  in  an  ordinary  action  if  the  record  show  that  they  were  used  on  the 
n  order  rejecting  an  amended  pleading  does  not  make  it  a  part  of  the 
\x  copied  in  the  record  and  certified  by  the  clerk  as  an  amendment 

reference  to  it  in  an  order  rejecting  it,  or  any  other  order  recognizing 
d  to  be  filed ;  and  which  is  not  embodied  in  a  bill  of  exceptions,  making 
■d,  can  not  be  noticed  by  the  Court  of  Appeals.  Hortsman  v.  Lex.  6* 
\f.,  223  ;  and  in  Young,  McDowell  <5r*  Co.  v.  Bennett,  &*c,  7  Bush,  476, 
>ied  in  the  transcript  a  paper  which  Ke  designated  an  amended  petition, 

is  true,  the  clerk  has  copied  a  paper  which  he  designates  as  such 
is  not  identified  by  a  bill  of  exceptions,  nor  by  any  order  of  the  court, 
lat  the  amended  petition  was  not  allowed  to  be  filed ;  it  remained, 
private  paper  in  the  hands  of  appellants;"  and  the  appellants  having 

1  amendments  of  their  answer,  which  were  rejected,  the  court  said  : 
;he  court  to  allow  the  several  amendments  to  be  filed  the  appellants 
heir  motion/  as  each  of  the  orders  recites,  said  amendment  is  made 

What  purport  to  be  copies  of  these  amendments  are  contained  in  the 
;  but  they  are  not  identified  either  by  the  orders  of  the  court  rejecting 
ficate  of  the  clerk  as  the  papers  tendered  and  rejected,  and  are  not 
11  of  exceptions,  and  can  not  be  considered  as  constituting  any  part 
;  court."     Nolan  v.  Feltman,  12  Bush,  121. 

ugh,  as  a  general  rule,  the  Court  of  Appeals,  if  there  be  no  bill  of 
the  evidence  and  the  instructions  to  the  jury,  will  presume  that  the 
selow  was  right  (1  Met.,  395);  it  is  otherwise,  if  the  pleadings  or  the 
ow  that  the  court  below  erred  to  the  prejudice  of  the  appellant. 
Louisville  City  R.  Co.,  10  Bush,  231 ;  McAlister  v.  Conn.  Mutual  Life 
I. 

>tion  be  taken,  there  can  not  be  a  bill  of  exceptions ;  and  a  deposition, 
y  be  regarded  as  part  of  the  record,  without  being  made  so  by  a  bill 
ush,  170. 

vail  himself  of  error  in  rejecting  a  deposition,  upon  exceptions,  should 
is  bill  of  exceptions,  together  with  the  grounds  upon  which  it  was 
s68. 
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(b)  When  objection,  before  excepting,  is  necessary. 

This  provision  conforms  to  what  was  regarded  as  settled  law  under  the  Code  of 
see  2  Met.,  540;  I  Duv.,  388;  7  Bush,  169;  Id.,  641),  prior  to  the  decision  in  Pos 
faith's  ex'r,  8  Bush,  589;  in  which  it  was  held  that  the  defendant's  exception  I 
iving  of  instructions,  on  the  plaintiff's  motion,  was  available,  though  the  defendan 
ot  objected  to  the  motion  therefor.  The  rule  is  now  settled  according  to  the  ft 
ractice.     Loving  v.  Warren  County \  14  Busk,  316;  81  A>.,  51,  52. 

§  334  [364].  When  exception  to  be  taken. — The  party  objecting  1 
xcept  when  the  decision  is  made ;  and  time  may  be  given  to  prep; 
>ill  of  exceptions,  but  not  beyond  a  day  in  the  succeeding  term,  t 
ixed  by  the  court.  ["  If  the  judge  of  said  court,  for  any  cause,  does 
^reside  at  the  said  term  of  the  court,  or  no  court  is  held,  then  the  p 
offering  the  bill  of  exceptions  shall  have  until  the  next  term  of  the  c 
o  perfect  and  prepare  the  bill  of  exceptions.' '     Act  May  12,  1886. 

As  to  courts  of  continuous  session,  see  Act  Dec.  30,  1892,  }  ^,  in  Appendix,  infr 

1.  Time  of  taking  exception. 

Exception  must  be  taken  when  the  decision  is  rendered,  notwithstanding  a  n 
ourt  to  the  contrary.     Kennedy  v.  Cunningham,  2  Met.,  538. 

But,  where  the  bill  of  exceptions  showed  that  defendant's  objection  to  a  questio 
>verruled,  and  then  stated  the  testimony  of  the  witness,  which  was  followed  by  the 
nent,  "  to  all  which  the  defendant  excepted ;"  it  was  held  that  it  sufficiently  appears 
he  ruling  was  excepted  to  when  made.     L.  &  N.  R.  Co.  v.  Riser's  adm'r,  85  Ky.,  36 

2.  HOW   BILL   OF   EXCEPTIONS  TO  BE   FILED. 

A  bill  of  exceptions  can  not  be   Bled  in  vacation,  nor  out  of  court  {Freeman  v. 
\am,   17   B.  M.,   603;  Allard  v.  Smith,   2  Met.,  298;   Corley's  ex'r  v.  Evans  and  u 
Hush,  409) ;  though  an  order  of  court  may  have  been  made  allowing  it  {Allard  x. : 
i  Met.,  298);  unless  the  order  was  made  by  consent  of  parties  entered  of  record. 
\  Ellis,  10  B.  M.,  tf. 

3.  Time  of  filing  bill  of  exceptions. 

(1)  The  time  for  filing  a  bill  of  exceptions,  or  for  obtaining  an  extension  of  tii 
eckoned  from  the  overruling  of  a  motion  for  a  new  trial,  and  the  court  has  no  p 
whilst  such  motion  is  pending,  to  prescribe  the  time  for  filing  such  bill.  Harper  v.  H 
0  Bush,  447. 

(2)  A  bill  of  exceptions  will  not  be  regarded  by  the  Court  of  Appeals  unless  it  b< 
r  tendered  on  the  day  fixed  by  the  law  ;  or  on  or  before  the  day  fixed  by  the  court, 
ime  be  extended ;  and  the  extension  must  be  made  by  an  order  of  record.  Freem 
Hrenham,  17  B.  A/.,  603;  Tweedy  v.  Commonwealth,  2  Met.,  378;  Vandever  v.  Gnfi 
rd.,  425  ;  Meadows  v.  Campbell,  I  Bush,  104;  Bailey  \.  Villier,  6  Id.,  27;  Lynch  v.  Rey 
\  Id.,  547;  Seatt  v.  Burrows,  13  Id.,  450;  Meaux  v.  Meaux,  81  Ky%,  475;  L.  &*  a 
?o.  v.  Turner,  Id.,  489. 

(3)  Time  was  given  until  the  third  day  of  the  next  term  to  file  a  bill  of  excep 
ind  on  that  day  further  time  was  given,  without  designating  a  day:  held,  that  the 
>rder  was  void,  and  that  the  bill  of  exceptions  filed  was  no  part  of  the  record.  Sm 
Blakeman,  8  Bush,  479. 

(4)  The  right  of  a  party  to  object  to  a  bill  of  exceptions,  because  it  is  not  tendei 
>roper  time,  is  not  waived  by  reason  of  assistance  given  by  his  counsel  out  of  court  i 
reparation  of  the  bill.     Smith  v.  Blakeman,  8  Bush,  480. 

But,  according  to  Downing  v.  Bacon  &  Co.,  7  Bush,  680,  though  an  order  exte 
ime  be  erroneous ;  yet,  if  both  parties  be  present  when  it   is  made  and  when  the  1 
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the  order,  and  no  objection  be  made,  nor  exception  taken,  the  objection 
>  having  been  waived. 

f  appellee  before  the  time  allowed  for  filing  a  bill  of  exceptions  will 
>pellant,  if  his  bill  be  tendered  within  the  time  allowed,  although  there 
evivor.     Hayden  v.  Ortkeiss*  adm'r,  83  JCy,t  396. 

Statement  of  evidence  in  bill  of  exceptions. — 1.  No  par- 
exception,  or  bill  of  exceptions,  is  required.  A  party 
pt  as  hereinafter  provided,  state  the  evidence,  but  must 
al  facts  which  the  evidence  conduced  to  prove  (a) ;  and, 

1  be  to  a  decision  admitting  or  excluding  testimony,  or 
neaning  or  effect,  so  much  of  the  evidence  as  is  neces- 
the  exception,  and  no  more,  shall  be  stated  (b). 

dge  refuse  to  sign  the  bill  of  exceptions,  as  presented  ; 
wish  to  appeal  upon  the  ground  that  the  verdict  is  not 
le  evidence,  it  shall  be  stated  in  full,  and  the  bill  of 
►resented  to  the  judge  (c). 

number  of  instruments  of  substantially  the  same  char- 
pon  a  trial  it  shall  be  sufficient  to  furnish  a  copy  of  one 
bill  of  exceptions,  accompanied  by  a  statement  showing 
to  the  others,  and  how  many  such  others  were  used  on 
uch  copy  and  statement  shall  have  the  same  effect  as  if 
uments  had  been  copied  in  the  bill  of  exceptions. 

Id  practice,  as  a  general  rule,  a  party,  to  avail  himself  of  an  error  as 
s  bound   to  state  the  whole  evidence  in   his   bill  of  exceptions  (2 

Vandever  v.  Griffith,  2  Met.,  425,  that  was  said  to  be  necessary  uifder  ' 
[365  of  which  declared  that  "the  exception  must  be  stated,  with  so 
ce  as  is  necessary  to  explain  it,  and  no  more,  and  the  whole  as  briefly 
ew  of  Vandever  v.  Griffith,  this  Code  declares  that  a  party,  to  avail  him- 
11  must  not  state  the  evidence,  .  .  .  but  must  state  the  material 
Idence  conduced  to  prove."  But,  according  to  Beaven  v.  Phillips,  83 
ion  is  not  complied  with  by  a  statement  that  "  the  evidence  in  the  case 
conduced  to  show  the  facts  respectively  claimed  by  the  parties  in  the 
ms,  however,  that  there  may  be  cases  to  which  the  maxim  id  certum  est 
ftest  ought  to  apply. 

on  against  a  master  for  failing  to  teach  his  apprentice,  W,  "  the  art 
tanning  business,"  as  the  defendant  had  covenanted  to  do,  the  defend- 
snants  performed ;  "  and  the  court,  notwithstanding  his  objection, 
f  to  ask  a  witness  whether  W  was  a  good  workman  in  currying  leather, 
ppeals  said :  "It  might  be  a  sufficient  answer  to  this  objection,  that  the 
>es  not  show  what  proof  had  been  given  when  the  question  was  asked  ; 
ble  for  us  to  say  the  court  erred  in  permitting  it  to  be  answered,  even 
think   it   improper   as  original  proof  on   the  part  of   the  plaintiff." 

2  Dana,  129. 

being  as  to  the  competency  of  a  witness,  the  court  said:  "The  code 
s  that  the  party  objecting  to  a  decision  of  the  court  must  state  the 
nuch  of  the  evidence  as  is  necessary  to  explain  it,  and  no  more.  \  365. 
this  case,  and  if  there  were  any  other  evidence  introduced  bearing  on 
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the  question,  the  other  party  should  have  seen  that  it  was  also  stated  in  the  record, 
as  a  statement  was  made  of  the  evidence  upon  which  the  decision  was  based,  the  presi 
tion  is  that  it  contains  all  the  evidence  that  was  necessary  to  explain  the  objection, 
•enable  the  court  to  decide  the  question  which  was  before  it."     18  B,  M.%  94. 

3.  If  an  ordinary  action  be  brought  and  prosecuted  as  an  action  in  equity,  it  wil 
treated  by  the  Court  of  Appeals  as  an  ordinary  action,  "  with  the  single  exception" 
the  court  "  will  treat  the  evidence  copied  and  certified  by  the  clerk  as  part  of  the  rec 
without  a  bill  of  exceptions."     12  Bush,  473. 

But,  as  a  general  rule,  depositions  read  in  an  ordinary  action  can  not  be  considere 
the  Court  of  Appeals,  unless  they  be  embraced  in  a  bill  of  exceptions  or  identified  b 
order  of  court,  identification  by  the  clerk  being  insufficient  (86  Ky.,  297)  ;  and,  if  the 
excluded,  the  party  complaining  should  incorporate  them  in  his  bill  of  exception] 
describe  them  and  make  them  a  part  thereof  as  certainly  as  if  they  had  been  copied ; 
should  also  state  in  the  bill  of  exceptions  the  objections  to  the  depositions  and  thegro 
upon  which  they  were  excluded.     I  Bush,  268. 

4.  The  overruling  of  an  objection  to  evidence  can  not  be  assigned  for  error,  if 
Tecord  show  that  the  evidence  was  not  read  to  the  jury.     6  Mon.,  53. 

5.  Sustaining  objection  to  a  question  can  not  be  assigned  for  error,  unless  the  bil 
•exceptions  show  what  answer  was  expected  from  the  witness.     3  Met.,  313;  9  Busk, 

IO  Id.,  298;  II  Id.,  580;  81  Ky.,  627. 

(c)  1.  Although  it  is  usual  and  best  to  close  a  bill  of  exceptions,  prepared  in  view  of 
section  2,  with  the  words  "and  this  was  all  the  evidence"  (see  §339);  this  is  not  m 
sary  if  the  bill  otherwise  show  that  it  states  all  the  evidence.  Thus,  in  Bracken  Co 
Court  v.  Robertson  County  Court,  6  Bush,.  7 4,  the  court  said:  "Although  the  bill  of  en 
tions  is  inartificial,  yet  it  does  show  the  plaintiff's  evidence,  the  agreed  facts, 
defendant's  evidence,  and  then  concludes,  « the  court,  having  heard  the  evidence,  adjudg 
from  all  of  which  it  is  most  apparent  that  it  contains  all  the  evidence ;  "  and  in  Gam 
Batliff,  83  Ky.,  387,  the  court  said:  "The  bill  showing  that  the  plaintiff  introduced 
testimony,  or  the  following  testimony,  and  then  the  defendant  introduced  his  testimon 
-  -examined  the  following  witnesses,  the  presumption  is  that  the  bill  contains  all  the 
dence." 

2.  A  stenographer's  report  of  evidence  must  be  identified  by  the  judge's  certificat 
part  of  the  bill  of  exceptions :  a  statement  in  the  bill  of  exceptions  that  the  parties  ii 
■duced  certain  named  witnesses,  "who  testified  to  the  jury  as  hereinafter  set  out  in 
stenographer's  report  hereto  attached"  was  held  to  be  insufficient,  no  such  report  b 
attached  to  the  bill,  and  the  report,  which  was  taken  to  the  Court  of  Appeals  on  cctio 
having  nothing  in  it  or  upon  it  to  identify  it  as  the  report  referred  to  by  the  judg 
attached  to  the  bill  of  exceptions.     78  Ky.,  536. 

§  336  [366].  Exceptions  to  decisions  of  record.  — If  the  decision  objec 
to  be  entered  on  the  record,  and  the  grounds  of  objection  appear  in 
entry,  the  exception  may  be  taken  by  the  party  causing  to  be  noted 
the  end  of  the  decision,  that  he  excepts. 

§  337  [367].  Taking  other  exceptions — bills  of  exceptions. — I.  If 
decision  be  not  entered  on  the  record  (a),  or  the  grounds  of  objec 
do  not  appear  in  the  entry,  the  party  must  prepare  his  bill  of  excepti 
and  present  it  to  the  judge  for  his  signature. 

2.  Exceptions  taken  during  the  trial  need  not  be  noted  of  rec< 
nor  reduced  to  writing,  unless  by  order  of  court,  until  after  the  ti 
f During  the  term  at  which  the  judgment  becomes  final  (&).     Act  1 
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*  The  party  excepting  shall,  unless  further  time  be  given 
s  bill  of  exceptions,  which  shall  include  all  the  decisions 
cepted  to,  in  consecutive  order  (c) ;  and,  if  he  except  to 
e  court  in  granting  or  refusing  any  instruction,  all  the 
sn  and  refused  shall  be  also  included  {d). 
1  of  exceptions  be  approved  by  the  judge,  he  shall  sign 
>e  filed  as  part  of  the  record,  but  not  spread  at  large  on 
If  not  approved,  he  shall  correct  it,  or  suggest  the 
\  made,  and  sign  it.     A  party  objecting  to  the  judge's 

exception  which  purports  to  state  the  evidence  (r)  may, 
1  after  .the  bill  is  signed,  file  the  exception,  as  written  by 
1  be  attested  by  the  affidavits  of  two  bystanders ;  but  its 
introverted  and  maintained  by  other  affidavits  filed  in 
2,  not  exceeding  five  on  either  side, 
s  controverting  an  exception  not  signed  by  the  judge 

the  clerk's  office,  and  notice  of  the  filing  given,  within 
r  the  filing  of  such  exceptions ;  and  affidavits  sustaining 
must  be  filed  within  fifteen  days  after  such  notice, 
dge  who  presided  at  the  trial  do  not  preside  when  a 
w  trial  is  overruled,  the  bill  of  exceptions  may  be  certi- 
ers(/),  and  be  controverted  and  maintained,  pursuant 
s  of  subsections  3  and  4  of  this  section. 

s  of  record,  see  note  (a)  2  to  \  333. 

were  substituted  for  the  words  "at  the  close  of  the  trial,"  in  the  Code 
e  held  to  mean  "some  time  during  the  day  on  which  the  trial  termi- 
ent  becomes  final."     13  Bush,  452. 

judge  certifies  as  to  his  own  rulings  and  exceptions  taken  during  the 
1,  we  know  of  no  practice  that  authorizes  his  statement,  or  the  verity 
de  up,  to  be  assailed  either  by  by-standers  or  the  affidavits  of  parties 
tigation."     Garrott  v.  Ratliff^  83  Ky,%  389;  ace,  Patterson  v.  Common- 

-25. 

ing  instructions  pari  of  the  record. 

ns  found  in  the  record  are  not  embraced  by  any  bill  of  exceptions,  nor 

n  what  instructions,  if  any,  were  given  or  refused  by  the  court.     The 

ned  of,  therefore,  constitute  no  part  of  the  record."     Meador  v.  Turpin% 

mid  be  identified  by  making  them  part  of  the  record  by  an  order  of 
Id  be  embodied  in  the  bill  of  exceptions  signed  by  the  judge.  The 
elude  them  in  the  bill  of  exceptions."  Forest  v.  Crenshaw,  81  Ky.y  52. 
mode  of  making  up  bills  of  exception  is  by  the  direction,  here  insert 
or  instructions  a,  b,  ht  or  instructions  in  the  handwriting  of  the  court 
e  clerk  can  identify  them ;  and  when  copied  into  the  bill  of  evidence, 
he  bill  is  complete  and  the  instructions  a  part  of  the  record ;  or,  when 
b  insertion  of  the  instructions  without  identifying  them,  and  the  clerk 

aid  act,  declaring  that  it  should  apply  to  appeals  then  pending,  was  held  to  be 
Cr,  186. 
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iserts  the  instructions,  thereby  making  the  bill  complete,  this  court  will  not  gram 
rit  of  subpoena  duces  tecum,  that  the  original  bill  may  be  inspected,  unless  there  i 
fidavit  that  the  instructions  embodied  in  the  bill  were  not  those  offered,  given,  or  rei 
y  the  court  on  the  trial ;  and  so  with  reference  to  any  exhibit  made  part  of  the  bi 
ridence."     Meaux  v.  Meaux,  8l  Ky.,  478;   Garrott  v.  Ratliff,  83  Id,,  390. 

2.  As  to  showing  that  the  bill  of  exceptions  contains  ALL  the  instructions. 

It  was  held  that  a  bill  of  exceptions  which  stated  that  the  court,  on  motion  oi 
itorney  for  the  Commonwealth,  gave  "  the  following  instructions,"  which  were  set 
id  that  then,  on  motion  of  the  defendant,  the  court  gave  "the  following  instructic 
hich  were  set  out,  did  not  show  that  the  bill  contained  all  the  instructions.  Ch 
ommonwealth,  3  Met.,  10;  Jane  v.  Commonwealth,  $  Id.,  18. 

But  in  Micky  v.  Commonwealth,  9  Bush,  594,  it  was  held  that  statements  in  a  bii 
cceptions,  that  the  court,  on  motion  of  the  Commonwealth's  attorney  "instructed 
lry  as  follows,"  and  "instructed  the  jury  as  follows,"  on  motion  of  the  defendant- 
istructions  being  set  out — were  sufficient  to  show  that  the  bill  contained  all  the  ins 
ons;  for,  "if  either  of  the  instructions  given  was  omitted,  then  the  statement  tha 
iiry  was  instructed  as  follows*  is  not  true.!' 

And  in  Garrott  v.  Ratliff,  83  Ky.,  384,  the  court  said :  "A  positive  or  direct  statei 
t  a  bill  of  exceptions  that  it  contains  all  the  evidence  or  all  the  instructions  giv< 
(fused,  is  not  essential  to  make  the  bill  complete.  .  .  .  When  it  appears  from 
ill  that  instructions  were  given  by  the  court  on  its  own  motion,  or  for  the  plaintiff 
len  for  the  defendant,  or  at  the  instance  of  the  one  party  or  the  other,  and  then  ins 
ons  by  the  court,  the  bill,  so  far  as  the  instructions  are  concerned,  will  be  regarde 
>mplete,  unless  it  appears  on  the  face  of  the  record  that  other  instructions  were  give 
ifused.  .  .  .  Cases  [probably  alluding  to  the  cases  of  Clem  and  Jane  against  the  ( 
ton  wealth]  can  be  found  where  bills  of  exceptions  have  been  excluded  on  extra 
tchnical  grounds  by  adhering  to  the  very  letter  of  the  Code,  when  the  court,  too,  1 
a  inspection  of  the  record,  must  have  been  satisfied  that  the  bill  was  complete.  1 
ecisions  proceeded  upon  the  idea  that  it  must  affirmatively  appear  that  the  bill  conta 
11  the  evidence  or  all  the  instructions,  when  the  signature  of  the  trial  court,  when 
icord  failed  to  show  any  omission  of  the  evidence  or  instructions,  was  all  that  sh 
ave  been  required."     Ace.  L.  &  N.  R.  Co.  v.  Finley,  86  Ky.,  297. 

(e)  By-standers  are  not  authorized  by  this  provision  to  certify  as  to  any  thing  e> 
le  evidence  (83  Ky.,  389;  86  Id.,  324-25):  aliter,  if  the  judge  who  presided  at 
ial  do  not  preside  when  the  motion  for  a  new  trial  is  overruled  (§337,  subs.  5) ; 
ich  judge,  having  overruled  a  motion  for  a  new  trial  and  extended  the  time  for  fili 
ill  of  exceptions,  do  not  preside  when  it  ought  to  be  filed.  Hayden  v.  Ortkeiss*  ac 
3  Ky.,  396. 

(/)  See  next  preceding  note. 

§  338  [368].  Exception  must  relate  to  substantial  rights, — No  excepl 
hall  be  regarded,  unless  the  decision  to  which  it  relates  be  prejudi 
j  the  substantial  rights  of  the  party  excepting.  . 

See  note  (e)  to  \  134,  and  note  to  §756. 

§  339.  How  judge  to  certify  bill  of  exceptions. — In  cases  in  which, 
ubsection  2  of  §  335,  the  evidence  is  required  to  be  stated  in  full, 
udge  shall  certify  in  the  bill  of  exceptions  that  it  contains  all  the 
ence  (a).  In  all  other  cases,  he  shall  certify  that  the  bill  of  excepti 
>  true. 

(a)  See  note  {c)  to  \  335. 
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ARTICLE  V. 

NEW    TRIALS. 

1  defined, 
for  what  cause  it  may  be  granted. 

shall  not  be  granted, 
application  for,  when  to  be  made  generally, 
how  to  be  made  generally, 
upon  grounds  discovered  after  the  term. 

New  trial  defined— for  what  causes  granted. — A  new 
amination  in  the  same  court  of  an  issue  of  fact  after  a 
y  or  a  decision  by  the  court  (a).  The  former  verdict  or 
b  vacated  and  a  new  trial  be  granted,  on  the  application 
grieved,  for  any  of  the  following  causes  affecting  mate- 
in  tial  rights: 

ity  in  the  proceedings  of  the  court,  jury,  or  prevailing 
order  of   court,  or  abuse   of  discretion,    by  which  the 
ented  from  having  a  fair  trial  (b). 
ict  of  the  jury,  of  the  prevailing  party,  or  of  his  attor- 

:  or  surprise  which  ordinary  prudence  could  not  have 

t(4 

e  damages,  appearing  to  have  been  given  under  the 
ssion  or  prejudice  (e). 

the  assessment  of  the  amount  of  recovery,  whether  too 
all,  in  an  action  upon  a  contract  (/),  or  for  the  injury  (g) 

property  (//). 

verdict  or  decision  is  not  sustained  by  sufficient  evi- 
contrary  to  law  (J). 

iscovered  evidence,  material  for  the  party  applying, 
d  not,  with  reasonable  diligence,  have  discovered  and 
i  trial  (k). 

law  occurring  at  the  trial  and  excepted  to  by  the  party 
Jication  (/). 

ULES  AS  TO   NEW  TRIALS. 
rounds  to  be  of  record, 

grounds  for  a  new  trial  can  only  be  filed  by  an  order  of  court,  entered 

and  they  should  be  indorsed  filed.     I  Mon.%  3;  78  A>.,  536. 

nfor  a  new  trial  is  necessary  or  allowable, 

•by  a  jury,  a  motion  for  a  new  trial  is  necessary  to  enable  a  party  to 

urt  of  Appeals  a  correction  of  errors  as  to  admitting  or  excluding  evi- 

refusing  instructions  {Humphrey  v.  JVatton,  2  Bush,  580 ;  Detherage  v. 
46) ;  and  such  motion  is  equally  necessary  when,  in  an  ordinary  action, 

been  decided  by  the  court,  upon  a  submission,  by  waiver  or  otherwise, 

18 
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of  the  law  and  facts  {Helm  v.  Coffey ',  80  Ky.,  176,  and  Henderson  v.  Dupree,  82  Id., 
overruling  Union  Ins.  Co.  of  Louisville  v.  Groom,  4  Bush,  289) ;  and  in  such  cases  the  a 
lant  should  require  the  court  to  "state  in  writing  the  conclusions  of  fact  found  separ 
from  the  conclusions  of  law."     {332. 

But  such  motion  is  not  necessary  in  an  action  in  equity  (4  Bush,  292).  or  upoi 
trial  of  an  attachment  (84  Ky.,  27) ;  and  an  appeal  may  be  taken,  without  such  motion, 
after  a  trial  by  jury,  but  it  places  only  matters  of  record  before  the  Court  of  App 
See  note  (a)  2  to  \  333. 

But  a  motion  to  rehear  a  motion  for  a  new  trial,  which  has  been  overruled,  is 
allowable;  the  only  redress  of  the  defeated  litigant  is  by  appeal.  Louisville  Rock  and . 
Co.  v.  Kerr,  78  Ky.,  12. 

3.  Effect  of  a  motion  for  a  new  trial. 

Such  motion,  if  made  before  rendition  of  judgment,  suspends  proceedings  on  the 
diet ;  as,  the  issuing  of  a  writ  of  inquiry  as  to  damages  ( Wright  v.  Haddock,  7  Dana,  a 
and,  if  made  after  judgment,  it  suspends  proceedings  thereon;  as,  the  issuing  o 
■execution  or  the  prosecution  of  an  appeal  (2  Dana,  335 ;  Louisville  Chemical  Wor 
Commonwealth,  8  Bush,  179);  and  the  motion  may  be  decided  at  a  subsequent  term; 
judgment  is  not  suspended  by  a  motion  to  set  aside  an  order  overruling  a  motion 
new  trial  (78  Ky.,  14) ;  and  the  court  can  not  prescribe  the  time  for  filing  a  bill  of  ej 
tions  whilst  such  motion  is  pending  (10  Bush,  451-52) ;  and  it  was  held  that  the  deal 
a  defendant,  after  judgment  and  whilst  his  motion  for  a  new  trial  was  pending,  did 
abate  the  action,  though  it  was  upon  a  cause  of  action  which  did  not  survive.  Tut 
adm'r  v.  Booker,  2  Dana,  334. 

A  motion  for  a  new  trial,  if  overruled,  does  not  prevent  a  new  motion  therefor,  up 
ground  not  embraced  in  the  first  motion,  if  a  sufficient  excuse  be  made  for  not  so  embn 
it  {Hughes  v.  McGee,  I  Mar.,  28)  ;  and  a  motion  for  a  new  trial  does  not  prevent,  nor 
prevented  by,  a  motion  in  arrest  of  judgment.     7  Dana,  473. 

4.  Effect  of  granting  a  nav  trial. 

(1)  A  defendant,  after  getting  a  new  trial,  can  not  appeal  from  the  original  judgn 
9  Bush,  69. 

(2)  If  a  judgment  in  an  action  at  law  or  decree  in  chancery  be  improperly  set  asid< 
a  motion  for  a  new  trial  or  a  petition  for  a  rehearing,  and  a  different  conclusion  be  an 
at  in  a  second  judgment  or  decree,  the  Court  of  Appeals  will  not  merely  set  asid< 
latter  but  will  direct  the  former  to  be  re-instated.     2  Bibb,  177 ;  6  Mon.,  243  ;  6  Bush, 

5.  Weight  given  to  opinion  of  presiding  judge. 

"  This  court  has  always  required  that  cause  should  be  very  clearly  made  out  to  ju 
the  reversal  of  a  judgment  for  refusal  to  grant  a  new  trial."     King  v.  Walker,  1  Mar., 

But  in  Ewingv.  Price,  $J.  J.  M.,  520,  in  which  the  only  ground  relied  on  for  a  rev 
was  the  granting  of  a  new  trial  to  the  appellee,  the  Court  of  Appeals,  after  stating 
which  would  have  justified  the  court  below  in  refusing  the  new  trial,  said  :  "  But  the 
a  material  and  obvious  distinction  in  the  grounds  which  will  require  the  reversal 
judgment  overruling,  and  one  granting,  a  new  trial.  By  granting  a  new  trial  the  case  is 
kept  open  for  another  trial  on  the  merits,  and  in  that  trial  each  party  has  an  equal  cb 
for  justice.  But,  by  overruling  a  motion  for  a  new  trial,  the  unsuccessful  party  is 
eluded,  and  may  be  subjected  to  irretrievable  loss  and  irreparable  injustice.  There 
this  court  will  be  more  inclined  to  sustain  a  judgment  granting,  than  one  overrulii 
new  trial."  And  see  Caldwell  v.  Wright,  8  B.  M.,  526;  Ford  v.  Gregory's  heirs,  10 
182;   Guthrie  v.  Bogart,  1  Mar.,  334. 

6.  Imposing  terms  on  application  for  a  new  trial. 
(1)   Generally. 

In  an  action  for  assault  and  battery  (the  cause  of  action  for  which  dies  with  the  pen 
the  defendant  died  whilst  his  motion  for  a  new  trial  was  pending ;  and  the  court  h 
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the  motion,  which  the  deceder 
•  held  that  a  new  trial  should  havi 
side  the  judgment  and  granting 
o  take  away  the  plaintiff's  right 
e  accorded  except  upon  terms  su< 
lions  for  new  trials  are  addressed 
:umstances  of  the  case  require  it, 
:ty  of  prescribing  such  terms  as 
images  as  the  jury  may  think  her 
i  the  court  reversed  the  judgment 
ded  the  administrator  will  enter 
Land  as  a  security  for  whatever  da 

And,  in  an  action  for  tort,  four  < 
;  moved  for  a  new  trial,  it  was  he! 
upon  terms  that  she  should  dism 
ence,  and  in  rendering  judgment 
,  15  B.  A/.,  547.  But  the  court  1 
iating  to  the  case  then  before  it 

of  exceptions  as  to  previous  de 

fc 

it 
n 
i« 

c 

f 

ts 
a 

ti 

.1, 
fc 
a 


ule,  the  court,  on  granting  a  new 
»ts  which  have  accrued,  but  the  c 

order  that  the  applicant  pay  all 
libbs,  Utt.  5.  C,  19;  Carbon  v. 
without  requiring  payment  of  cos 
irm,  nunc  pro  tunc.  Slack  v.  Pru 
>ailey$  1  /.  /.  M.,  478,  an  order 
'  twenty  days  before  the  next  tern 
night  not  to  leave  their  judicial  2 
isterial  officers ; "  but  in  Dana  v 
aside  a  nonsuit  "  upon  the  pay 
icution  might  issue  upon  it.  As 
w  trial  "  upon  the  payment  of  c< 
tmU%  80  A>.,  456. 

trial  be  granted  to  a  party  upon 
ng  instructfons,  the  question  of 
n.    )Bush,  744. 
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7.  New  trials  in  actions  for  tort  against  several  defendants. 
See  note  (a)  4  to  \  326. 

8.  Evidence  on  application  for  new  trial. 

The  applicant's  affidavit  is  competent  evidence  of  the  facts  relied  on  {$J.  J.  Af., 
I  Dana,  530),  and  maybe  opposed  by  counter  affidavits.  1  Afar.,  213;  I  A/on.,  i< 
Dana,  530. 

9.  When  the  play  is  not  worth  the  candle. 

In  a  trifling  or  frivolous  action,  a  new  trial  will  not  be  granted  to  the  plaintiff,  th 
the  verdict  for  the  defendant  be  against  the  evidence.  Smith  v.Surber,  2  Afar.,  449; 
see  2  Bibb,  542-43  ;  2  Mar.%  546;  5  /./.  Af.,  531. 

(b)  Irregularity  in  the  proceedings  of  the  court,  ac. 

After  the  retirement  of  the  jury,  the  court  has  no  right  to  give  them  any  inform 
as  to  the  law  or  the  evidence  in  the  absence  of,  and  without  notice  to,  the  parties  or 
counsel.     §321 ;   Goode  v.  Campbell,  14  Bush,  75. 

The  finding  of  a  verdict  by  a  jury  of  either  more  or  less  than  twelve  men  is  groun 
a  new  trial  unless  the  objection  be  waived.     7  Afon.,  408 ;  5  J.  J.  Af.,  286,  300. 

(c)  Misconduct  of  the  jury,  of  the  prevailing  party  or  his  attorney. 
I.  As  to  the  jury  and  jurors. 

1.  Disqualifications  of  jurors. 

It  has  been  said  that,  "  as  a  general  rule,  whatever  would  be  a  good  cause  of  chall< 
if  discovered  in  time,  will  be  cause  for  granting  a  new  trial,  if  not  discovered  before 
diet."     Hardin,  168. 

But  it  seems  better  to  say  that  the  discovery,  after  verdict,  of  a  merely  legal  dis\ 
Jication,  is  not  ground  for  a  new  trial;  as,  that  a  juror  is  an  alien  (9  Dana,  203)  or  is 
house-keeper  (3  Afar.,  330)  ;  but  that  a  moral  disqualification,  which  is  discovered  too 
for  challenge,  and  which  could  not  have  been  previously  discovered  by  the  use  of  re 
able  diligence,  is  ground  for  a  new  trial ;  as,  that  a  juror  is  related  to  a  party  by  co 
guinity  or  affinity  (1  Dana,  530),  or  had  formed  and  expressed  an  opinion  adverse  t 
party.     Hardin,  167;  3  Bibb,  347;  4  fd.,  191 ;  I  B.  Af.,  214. 

But,  a  juror  having  been  accepted  after  stating  that  he  had  formed  an  opinion,  de 
ant's  discovery,  after  verdict,  that  the  opinion  was  against  him,  is  not  ground  for  a 
trial  (4  Litt.,  1 18);  and  discovery,  after  verdict,  that  a  juror  had  formed  and  express* 
opinion  in  favor  of  the  plaintiff  is  not  ground  for  granting  him  a  new  trial.     Litt.  .SIC, 

And  after  a  second  verdict  against  the  defendant,  who  was  not  present  during  the 
his  attorney  made  affidavit  that,  after  the  verdict,  he  had  discovered  that  one  of  the  fc 
jury  composed  part  of  the  latter;  and  this  was  held  to  be  ground  for  a  new  trial  {Ha 
v.  Bradshaw,  4  Bibb,  45)  :  contra,  Fitzpatrick  v.  Harris,  16  B.  Af.,  564,  in  which  the  c 
without  noticing  Herndon  v.  Bradshaw,  said:  "The  record  of  the  former  trial  furnish 
the  parties  and  their  counsel  the  means  of  knowing  the  names  of  the  jurors  who  had 
tried  the  case,  and  even  if  they  were  not  personally  known,  the  identity  of  name  v 
probably  suggest  the  identity  of  the  person  ;  and,  even  without  the  trouble  of  exam 
the  record,  the  fact  that  there  had  been  a  previous  trial  authorized  and  should  have 
gested  the  question  to  be  asked  of  the  juror  himself  whether  he  had  been  one  o 
former  jury :  "  and  see  4  Bibb,  272. 

2.  Afisconduct  of  the  jury  or  of  a  juror. 

A  new  trial  will  not  be  granted  because  the  jury  disregarded  erroneous  instruc 
(3  y.  J.  Af.,  155) ;  nor  because  a  juror  made  an  improper  communication  to  the 
cessful  party  (5  Lilt.,  11) ;  nor  because  intruders  (not  witnesses)  made  idle  and  impert 
observations  to  the  jury  which  do  not  appear  to  have  been  listened  to  as  matti 
evidence  (3  Bibb,  8)  :  and,  according  to  a  dictum  in  Heath  v.  Conway,  I  Bibb,  39^ 
jury,  in  an  action  for  damages,  have  a  right  to  find  a  verdict  by  adding  the  sums  \ 
each  juror  is  inclined  to  give  and  dividing  the  aggregate  by  twelve;  but  the  correct™ 
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[uestioned  in  Allard  v.  Smith,  2  Afet.,  297,  in  which  an   instruction  that 

ht  thus  to  arrive  at  a  verdict  was  held  to  be  erroneous. 

al  should  be  granted,  if  the  sheriff  tamper  with  the  jury  (3  Bibb,  486) ; 

had  retired,  a  witness  who  had  been  examined  for  the  appellant  was  sent 

e-examined  without  the  knowledge  or  consent  of  the  court  or  the  parties : 

h  he  was  the  witness  of  the  party  seeking  to  reverse  the  judgment,  and 

lie  same  matters  in  reference  to  which  he  had  previously  testified,  it  was 

\  jury,  and  a  new  trial  for  this  reason  ought  to  have  been  granted.     Lul- 

*d  Lexington  R.  R.  Co.,  18  B.  Af.,  294. 

i  in  the  next  following  note  impliedly  establish  several  other  grounds  for 

ial,  if  the  facts  can  be  proven  by  competent  evidence. 

a  verdict  by  testimony  of  jurors. 

>mpetent  to  impeach  their  verdict  by  testifying  that  they  had  been  tam- 

sheriff  (3  Afon.,  415) ;  or  that  a  juror,  not  sworn  as  a  witness,  had  stated 

0  the  other  jurors  (3  Afar.,  396),  or  that  a  juror,  after  the  verdict,  made 
rig  his  partiality  and  incompetence  (I  B.  Af.,  213) ;  or  as  to  the  motives 

influenced  the  jury  in  their  finding  (Hardin,  586;  3  Afon.,  59,  60);  or 
rors  did  not  agree  to  the  verdict  (Johnson  v.  Davenport,  3  J.  J.  Af.,  390) ; 
tment,  which  was  returned  by  competent  jurors,  was  agreed  to  when 
>  was  incompetent  (Commonwealth  v.  Skeggs,  3  Bush,  19) ;  or  that  the 
result  of  an  agreement  that  such  a  verdict  should  be  rendered  as  was 
jority  of  the  jury  (13  Bush,  651) ;  or  that,  in  an  action  for  damages, 
rived   at   by  adding  the    sums  which  each   juror  was  inclined   to  give 

aggregate  by  twelve.     Heath  v.  Conway,  1  Bibb,  398 ;  A/lard  v.  Smith, 

>wever,  competent  to  prove  that  the  verdict  rendered  was  not  intended ; 
i  agreed  to  find  for  the  plaintiff  and  to  give  him  five  shillings  damages, 
eman  had,  through  mistake,  delivered  a  verdict  for  the  defendant  (Har* 
:,  there  being  two  issues,  the  jurors  agreed  to  find  one  issue  for  the  plain* 

for  the  defendant,  and  that  their  foreman  had,  by  mistake,  delivered  a 
Dr  the  defendant  (3  /.  J.   Af.,  395) ;  but  the  admissibility  of  such  testi* 

confined  to  cases  of  mistake  clearly  made  out,  and  which  may  be  conceded 
ibjectingthe  jury  to  any  imputation  of  impure  motives  or  palpable  impro* 

."    3/  /-V..  395. 

a  verdict  by  testimony  of  jurors. 

Vance  v.  Haslett,  4  Bibb,  192,  a  juror  is  incompetent,  after  verdict,  to 
s  impartial:  contra,  Cain  v.  Cain,  1  B.  Af.,  214,  in  which  no  notice  was 

Haslett. 

t  of  the  prevailing  party. 

;tion  "don't  hang,"  made  by  the  defendant  in  hearing  of  a  juror,  was 
ng  the  plaintiff  a  new  trial,  though  the  jury  had  found  a  verdict  in  his 
.      Campbell  v.  Bannister,  79  Ky.,  205. 

1  against  A,  as  principal,  and  B,  as  surety,  in  which  A  denied  his  liability, 
plaintiff  received  satisfaction  of  his  demand  from  B  before  obtaining 
A,  did  not  entitle  A  to  a  new  trial,  he  having  failed  to  show  that  he  had 

;he  payment  before  rendition  of  the  judgment,  and  could  not  have  learned 
e  of  reasonable  diligence.     Alexander,  &c,  v.  Lr.vis,  1  Afet.,  407. 
ubs.  4,  and  notes. 

'  OR  SURPRISE  WHICH  ORDINARY  PRUDENCE  COULD  NOT  GUARD  AGAINST. 
&*• 

0  obtain  a  new  trial,  on  the  ground  of  accident  or  surprise,  the  applicant 
l£  bad  used  due  diligence  in  preparing  for  trial,  or  had  been  prevented 
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from  doing  so  by  accident  or  surprise.  Brevard  v.  Graham,  2  Bibb,  177;  Mussin  v.  ( 
lins,  I  Mar.,  350;  Richardson  v.  Finney,  6  Dana,  319. 

(2)  The  application  should  be  founded  on  an  affidavit,  and  not  on  an  offer  to  make  o: 

1  Bibb,  400. 

(3)  If  the  applicant  be  a  defendant  who  has  not  answered,  he  must  show  that  he  ha 
valid  defense.     6  Dana,  320;  7  Man.,  61. 

(4)  If  the  motion  be  founded  on  the  absence  of  the  applicant's  witnesses,  his  affida 
must  show  who  they  are  and  what  they  will  prove.     6  Dana,  320. 

(5)  If  the  motion  be  founded  on  the  ground  that  the  applicant  was  surprised  by  adve 
testimony,  his  affidavit  should  "  set  forth  distinctly  the  testimony  with  which  he  was  s 
prised,  and  the  means  by  which  he  could  counteract  it  on  another  trial."     I  Bibb,  400. 

(6)  The  negligence  or  diligence  of  a  party's  agent  or  attorney,  and  his  affidavit  w 
reference  thereto,  are  equivalent  to  those  of  the  party;  and  this  includes  one  of  seve 
co-parties  who  is  relied  on  by  the  others  to  conduct  the  prosecution  or  defense.     7  Mon.,  ( 

2  Dana,  337-38- 

(7)  Though  the  Code  requires  only  "ordinary  prudence"  in  order  f  guard  agai 
•  accident  or  surprise,  great  particularity  has  been  frequently  required  in  the  statement 

facts  showing  the  exercise  of  such  prudence.  See  Thompson  v.  Porter,  4  Bibb,  70;  Hoh 
v.  Me  Kinney,  4  Mon.,  6;  Hunt  v.  Boyert  1  J.J.  M.,  486. 

But  the  following  have  been  held  not  to  be  grounds  for  a  new  trial,  viz. :  Absence  of  pa 
on  private  business  (iJ.J.  M.,  487) ;  indisposition  of  party  which  made  it  impossible 
him  to  attend  court  "with  any  degree  of  composure."     4  Bibb,  413. 

As  to  surprise,  the  following  have  been  held  to  be  grounds  for  a  new  trial,  viz. :  Render! 
judgment  during  the  "casual  absence"  of  the  defendant  and  his  attorney  (15  B.  M.,  63* 
trying  cause  before  12  o'clock  on  first  day  of  term  (7  Mon.,  399),  or  without  disposing 
causes  that  stand  before  it  on  the  docket  (6  Dana,  89) ;  mistake  of  counsel,  upon  an  erro 
ous  suggestion  by  the  court,  as  to  the  meaning  of  the  contract  sued  on  (iJ.J.  M.,  51) ;  fail 
of  commissioner,  to  whom  cause  is  referred  for  settlement  of  accounts,  to  report  vouch 
filed  with  him  by  the  defendant  (84  Ky.,  225) ;  exclusion  of  documents  or  depositions  n 
on  a  former  trial  without  objection  (1  J.  J.  M.,  100;  9  Dana,  26) ;  exclusion  of  a  de; 
sition  taken  de  bene  esse,  because  the  commission  to  take  it  was  awarded  by  the  co 
upon  a  certificate  of  the  clerk — the  statute  requiring  a  justice's  certificate  {Thompson 
Porter,  4  Bibb,  70) ;  exclusion  of  a  deposition  which  the  party  believed  would  be  adn 
sible,  and  under  circumstances  which  would  naturally  produce  such  belief  (1  Mar.,  29,  3 
exclusion  of  a  document  which  the  party  and  his  counsel  believed,  and  had  a  right 
believe,  was  an  original  deed  (2  J.  J.  M.,  515) ;  discovery  by  an  administrator  (who  \ 
defendant),  after  the  jury  was  sworn,  that  the  bond  sued  on  had  been  altered  (1  J.  J.  1 
96) ;  and  though,  as  a  general  rule,  a  new  trial  will  not  be  granted  to  enable  a  party 
impeach  the  credit  of  an  adverse  witness  (4  Bibb,  349;  2  Mar.,  381 ;  I  Litt.,  161),  it  1 
been  held  to  be  exceptionally  otherwise  when  a  party  has  been  surprised  by  the  testimc 
of  such  witness.     Millar  v.  Field,  3  Mar.,  104;  McFarland's  adnCr  v.  Clark,  9  Dana,  I, 

But  the  following  have  been  held  not  to  be  grounds  for  a  new  trial,  viz. :  Absence 
party's  witness,  who  was  known  to  be  absent  when  the  party  determined  to  risk  a  ti 
(I  J.  J.  M.,  590) ;  absence  of  a  witness  by  whom  the  party  expected  to  prove  a  fact  "< 
fusively  known,"  such  as  the  current  market  price  of  whisky  (1  Mar.,  152);  testimony 
adversary's  witness  placed  on  the  stand  by  the  party  complaining  (2  Mar.,  42) ;  adversar 
failure  to  introduce  evidence  as  the  party  complaining  expected  him  to  do  (3  Mar.,  464 
Dana,  37)  ;  unexpected  evidence  impeaching  the  character  of  party's  witness  (4  Litt.,  Ill 
intoxication  of  a  witness,  which  prevented  him  from  telling  what  he  knew — his  conditi 
being  manifested  during  examination,  the  party  should  have  asked  for  a  continuance 
postponement  of  the  trial  (9  B.  M.y  8) ;  exclusion  of  a  deposition  taken  de  bene  esse,  th< 
being  no  evidence  of  the  witnesses'  inability  to  attend  (4  Litt.,  11);  exclusion  of  imn 
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And,  in  view  of  the  physical  and  mental  suffering  caused  by  injuries  to  the  pc 
jreat  latitude  has  been  allowed  to  juries  in  giving  compensatory  damages  for  such  inji 
he  court  having  refused,  in  such  cases,  to  set  aside,  for  excess,  verdicts  ranging 
54,400  to  $10,000  {Shirley  v.  Billings,  8  Bush,  147  ;  L.  &  N.  R.  Co.  v.  Brook's  a* 
$3  Ky.,  129;  same  v.  Moore,  Id.,  675) ;  but  verdicts  for  compensatory  damages  for  inji 
he  person  were  set  aside,  on  the  ground  of  excess,  in  L.  &°  N.  R.  Co.  v.  Fox,  11  j 
195,  in  which  the  verdict  was  for  $30,000 ;  and  in  South  Covington  <5r*  C.  S.  R.  Co.  v.  I 
I4  Ky.,  267,  in  which  the  verdict  was  for  $4,000;  the  court,  in  each  case,  calling  atte: 
:o  the  distinction  between  exemplary  and  compensatory  damages. 

But  in  an  action  by  a  father  for  consequential  damages  resulting  from  a  personal  i: 
o  his  child,  the  jury  have  no  right  to  give  damages  for  the  father's  mental  anguish 
ioned  by  the  suffering  of  the  child  (9  Bush,  456-57);  though,  in  an  action  for  malici 
tilling  a  domestic  animal,  the  jury  have  a  right,  and  it  is  proper,  to  consider  the  fact 
:he  animal  was  a  "favorite"  of  the  plaintiff.     3  Dana,  583-84. 

(/)  As  to  damages  in  actions  on  contracts,  sec  note  X,  ante,  page  77. 

{g)    AS   TO   DAMAGES   FOR   INJURY   TO   PROPERTY. 

It  has  been  shown  (note  3,  page  85)  that,  at  common  law,  the  jury  may  give  € 
jlary  damages  for  the  malicious  injury  of  property,  but  that  the  plaintiff  is  entitli 
>nly  compensatory  damages  for  a  negligent  injury,  unless  the  negligence  be  so  gross 
tuthorize  a  presumption  of  malice.  Though  the  language  of  subsection  5  makes  nc 
iriction  between  malicious  and  merely  negligent  injuries,  it  seems  clear  that  it  was  inte 
0  apply  only  to  the  latter,  leaving  the  jury  free  to  give  exemplary  damages  for  the  foi 
iuch  damages  being  given,  not  for  injury  of  the  property  (as  to  which  the  jury  is  restr 

0  compensatory  damages),  but  for  the  willful  wrong:  see  3  Dana,  583.  And  it  s 
probable  that  the  legislature  has  no  power  to  prevent  a  jury  from  finding  exemplary 
iges  for  the  malicious  injury  of  property.     See  83  Ay.,  139. 

(h)  AS  TO  ASSESSING  THE  AMOUNT  OF  RECOVERY  IN  ACTIONS  FOR  THE  DETEN 
DF   PROPERTY. 

1.  As  to  damages  in  actions  for  real  property,  see  note  {d),  ante,  page  56,  and  note  3, 
page  87. 

2.  As  to  assessing  the  amount  of  recovery  in  actions  for  specific  personal  property. 

At  common  law,  the  judgment  for  the  plaintiff  in  an  action  of  detinue  was  the  sai 
;hat  required  by  §388  of  the  Code,  viz.,  for  the  property,  if  to  be  had,  and,  if  not,  f 
ralue,  and  for  damages  for  its  detention;  unless,  after  verdict,  the  plaintiff,  as  he  1 
•ight  to  do,  released  his  claim  to  the  value  and  demanded  judgment  for  the  property 

1  Mar.,  180.  If,  however,  judgment  was  rendered  in  the  alternative,  the  defendant 
satisfy  it  either  by  delivering  the  property  or  by  paying  its  assessed  value  (5  J.J.  M. 
ind,  hence,  an  excessive  valuation  of  a  slave  was  not  ground  for  a  new  trial,  unl 
ippeared  that  the  slave  was  dead  or  for  some  other  reason  could  not  be  restored.  4 
J2;  1  Mar.,  68.  But,  under  ch.  38,  art.  6,  of  the  General  Statutes,  the  plaintiff,  h 
obtained  a  judgment  in  the  alternative,  can  cause  an  execution  to  be  issued  either  fc 
property  or  for  its  assessed  value ;  and,  therefore,  it  seems  clear  that  an  excessive  vain 
jf  the  property  is  ground  for  a  new  trial  as  to  the  assessment.  See  McDowell  v.  C 
heirs,  5  J.  J.  M.,  I. 

3.  As  to  damages  for  the  detention  of  personal  property,  see  note  6,  ante,  page  108 ; 
lote  3,  ante,  page  87. 

(i)  That  the  verdict  or  decision  is  not  sustained  by  sufficient  eviden 

I.    As  to  verdicts  in  ordinary  actions. 

(1)  A  verdict  which  is  founded  on  an  erroneous  inference  by  the  jury  from  t 
proved  should  be  set  aside  (1  Mar.,  548-49) ;  as,  if  the  jury  find  that  the  defendant 
•anted  the  soundness  of  a  horse  from  the  fact  that  he  said,  without  fraud,  that  the 
was  sound  (3  Bibb,  36) ;  or  find  that  the  defendant  contracted  to  do  an  act  from  th 
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d  to  do  it,  but  without  proof  of  a  valid  consideration  for  the  promise. 

t  founded  on  the  testimony  of  a  witness  of  infamous  character,  as  to  an 

•n  of  the  defendant,  was  set  aside.     6  Men.,  136. 

es  in  which  there  is  conflicting  evidence,  I  need  not  cite  authorities  to 

>urt  will  not  set  aside  a  verdict  when  it  regards  the  evidence  as  leaving 

is  to  what  verdict  ought  to  have  been  rendered.     The  only  question  relates 

ch  the  court  should  give  to  what  it  regards  as  the  preponderance  of  evi- 

e  verdict. 

aid  that  "a  court  of  original  jurisdiction  ought  not  to  grant  a  new  trial 

onflicting  evidence,  except  the  weight  of  evidence  clearly  preponderates 

ict "  (2  Mar.,  522) ;  that,  "  to  authorize  the  court  before  which  the  verdict 

t  it  aside  on  the  ground  that  it  is  against  evidence,  it  should  be  clearly  so ; 

court  to  reverse  the  judgment  of  the  circuit  court,  because  it  has  refused 

grant  a  new  trial,  it  should  be  still  clearer*'  (5  J.J.  M.,  597) ;  and  that, 
rence  by  the  Court  of  Appeals,  "it  must  be  a  clear  case  against  the  ver- 
122);  the  verdict  must  be  "clearly  and  palpably  against  the  weight  of  the 
rar.,  182-83;  Lift.  S.  C,  185);  there  must  be  sush  a  destitution  of  evi- 
t  of  the  verdict  as  to  render  it  "  flagrantly  unjust."  2  J.J,  M.,  6.  For 
tiich  the  Court  of  Appeals  has  refused  to  set  aside  verdicts  on  •  the  ground 
not  sustained  by  the  evidence,  see  4  Bibb,  195;  1  Mar.,  59,  551;  2  Id., 
12;  3  IMt,  14;  Lift.  S.  C,  185  ;  2/./.  M.t  310;  3  Id.,  391 ;  4  Id.,  399; 
?.  M.,  390;  7  Id.,  109,  123,  566;  9  Id.,  373;  10  Id.,  256;  12  Id.,  368; 
htv.,  506. 

hand,  it  has  been  said  that  the  Court  of  Appeals  should  award  a  new 
used  by  the  court  below,  •«  whete,  admitting  the  truth  of  the  evidence 
port  of  the  verdict,  and  all  the  conclusions  which  might  be  rationally 
t,  the  law  would  not  warrant  the  finding  of  the  jury"  (4  Bibb,  195;  4 
where  "  the  testimony  not  only  preponderates  against  the  verdict,  but  is 
ter,  when  properly  scrutinized  and  understood,  as  to  leave  no  reasonable 
t  in  an  intelligent  and  disinterested  mind"  (3  J.J.  M.,  442;  5  Id.,  530)  ; 
lere  are  strong  probable  grounds  to  believe  that  the  justice  of  the  cause 
•ly  and  fully  tried."  2  Bibb,  33.  For  other  cases  in  which  the  Court  of 
d  new  trials,  though  refused  by  the  inferior  court,  see  1   Bibb,   130-31, 

224;  Hardin,  539;  7  Dana,   329;  9  Id.,  128;  7  Mon.,  223;  I  /. /.  At., 

ial  verdict  for  the  plaintiff  be  not  sustained  by  the  evidence,  the  court 
;r  judgment  for  the  defendant,  but  should  order  a  new  trial.     84  Ky.,  81. 
lets  in  equitable  actions,  see  note  4,  ante,  page  249. 
ions  of  the  court  on  questions  of  fact. 

t,  the  law  and  facts  be  submitted  to  the  court,  the  judge's  decision  upon  the 
to  the  same  weight  as  the  verdict  of  a  jury ;  and  this  rule  applies  to  an 
which  the  parties  might  have  had  transferred,  but  did  not  move  to  trans- 
iry  docket ;  and  to  a  legal  issue  in  an  ordinary  action,  which,  by  consent,  is 
te  equity  docket.  Lilt.  S.  C,  351;  12  Bush,  451,  469;  13  Id.,  67,  307, 
;  79  Ky.,  283. 

to  statement  by  the  court  of  the  conclusions  of  facts  found. 
verdict  or  decision  is  contrary  to  law. 

hould  be  granted  if  the  answer  and  evidence  show  that  the  plaintiff  has  not 
»  sue  (14  B.  M.,  246) ;  or  if  the  plaintiff's  petition  fail  to  state  a  cause  of 
ic  defect  be  cured  by  answer  or  verdict.     13  Busk,  466. 
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As  to  curing  defective  petitions  by  answer  or  verdict,  see  note  2,  ante,  page  178,  an 
note  3,  ante,,  page  179. 

(k)  Newly  discovered  evidence. 

1.  To  entitle  a  party  to  a  new  trial,  "  the  discovered  evidence  must  be  of  such  pei 
manent  and  unerring  character  as  to  preponderate  greatly,  or  have  a  decisive  influenc 
upon  the  evidence  to  be  overturned  by  it."     Allen  v.  Perry,  6  Bush,  91 ;  3  A/on.,  403. 

2.  "  It  is  a  general  rule  that  a  new  trial  should  not  be  granted  upon  the  sole  ground  0 
the  discovery,  after  verdict,  of  parol  testimony  concerning  a  point  litigated,  or  a  fact  know 
to  a  party  ;  because  the  converse  of  this  rule  would  open  a  wide  field  for  unfairness  and  subo 
nation,  and  would  tend  to  protract  litigation,  and  render  it  not  only  uncertain  but  almost  inlei 
minable."     Leonhart  v.  Stalyenberger  and  wife,  7  Bush,  210. 

3.  "  We  understand  the  general  rules  of  law  governing  applications  for  new  trials  upo 
the  ground  of  newly  discovered  evidence  to  be :    • 

(1)  That  the  names  of  the  witnesses  who  have  been  discovered  must  appear. 

(2)  That  the  appellant  has  been  vigilant  in  preparing  his  case  for  trial. 

(3)  That  the  new  facts  were  discovered  after  the  trial,  and  would  be  important. 

(4)  That  the  evidence  will  tend  to  prove  facts  which  were  not  directly  in  issue  on  tl 
trial  or  were  not  then  known  or  investigated  by  the  proof. 

(5)  That  the  new  evidence  is  not  merely  cumulative.'*    84  Ky.,  224. 

For  other  cases  holding  that  a  new  trial  will  not  be  granted  on  account  of  the  disco 
ery  of  additional  parol  testimony,  see  1  Lilt.,  141 ;  2/./.  M.,  53,  and  cases  cited;  3  Id 
522;  7  Dana,  329;  9  Id.,  135;  13  B.  M.,  225;  5  Bush,  187;  10  Id.,  643. 

4.  The  discovery,  after  a  verdict  or  decision,  of  even  written  evidence  will  not  entit 
a  party  to  a  new  trial,  if  the  effect  of  the  evidence  be  doubtful  (4  Dana,  81),  or  if 
might  have  been  discovered  before  trial  by  the  use  of  reasonable  diligence.  6  Mon.,  14J 
I  Met.,  224. 

5.  Discovery,  even  after  the  argument  of  a  case  has  been  commenced,  of  a  witness  wl 
is  present  and  whom  the  party  does  not  offer  to  introduce,  is  not  ground  for  a  new  tria 
13  B.  M.,  223. 

6.  A  defense,  of  which  the  defendants  must  have  knowledge,  if  true,  and  which  wi 
not  relied  upon  on  the  trial,  and  the  alleged  discovery  of  evidence  to  sustain  such  defenc 
do  not  authorize  a  new  trial.  Mason  v.  Mason,  5  Bush,  187 ;  Leonhart  v.  Stalyenberge 
7  Id.,  212. 

7.  As  to  granting  a  new  trial  on  account  of  "accident  or  surprise,"  coupled  wil 
"  newly  discovered  evidence,"  see  note  {d)  to  \  340;  and  as  to  affidavits  concerning  "  new 
discovered  evidence,"  see  §343  and  note(^)  thereto. 

(/)    AS  TO  "ERROR  OF   LAW  OCCURRING   AT  THE   TRIAL  AND   EXCEPTED  TO,"  SCe  gg 3; 

to  339  and  notes  thereto. 

§  341  [37°]-  When  new  trials  shall  not  be  granted. — A  new  trial  sha 
not  be  granted  on  account  of  the  smallness  of  damages  in  an  action  fc 
an  injury  to  the  person  or  reputation  (a),  nor  in  any  other  action  i 
which  the  damages  equal  the  actual  pecuniary  injury  sustained ;  nc 
shall  more  than  two  new  trials  be  granted  to  a  party  upon  the  groun 
that  the  verdict  is  not  sustained  by  the  evidence  (6). 

(a)  Such  was  the  common  law  rule  as  to  exemplary  damages.  3  Bibb,  34.  But  that  ru 
did  not  apply,  nor  does  the  provision  of  the  Code  apply,  as  to  actual  damages  resultir 
from  the  injury;  such  as  the  value  of  the  plaintiff's  services  whilst  disabled  by  wound 
and  money  reasonably  expended  for  medicine  and  medical  attention.  12  Bush,  465;  i 
A>.,367. 
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(4)  I.  Section  $$  of  an  act  of  1797  (M.&*  B.,  326)  declared  that  "  not  more  than  two 
new  trials  shall  be  granted  to  the  same  party  in  the  same  case;  "  and  it  was  held — 

(1)  That  any  number  of  new  trials  might  be  granted  on  account  of  the  admission  of 
improper  evidence  (3  Afar.,  278),  or  the  giving  of  erroneous  instructions  (1  Dana,  62); 
and 

(2)  That  the  Court  of  Appeals  would  not  grant  a  second  new  trial,  which  had  been 
refused  by  the  court  below,  although  the  verdict  was  clearly  against  the  weight  of  evi- 
dence.    1  Mar.,  182-83 ;  4  Dana,  423. 

2.  Since  the  adoption  of  the  present  Code,  the  Court  of  Appeals  granted  two  new 
trials  to  the  defendant,  for  error  of  law,  but  expressed  the  opinion  that  the  evidence  did 
not  sustain  the  verdict ;  a  third  trial,  upon  the  same  evidence,  resulted  in  a  third  verdict 
for  the  plaintiff,  in  whose  favor  there  was  some  evidence ;  and,  there  being  no  error  of 
law,  the  court  refused  to  grant  a  new  trial.     L.  &*  N.  R.  Co.  v.  Graves,  78  Ky.,  74. 

§  342  [37  *]•    When  application  for  new  trial  to  be  made  generally.  — The    ^     ^ 
application  for  a  new  trial  must  be  made  at  the  term  in  which  the  ver-     /*+  ^ 
diet  or  decision  is  rendered;  and,  except  for  the  cause  mentioned  in     Jc6rV  I 
§  340,  subsection  7,  shall   be  within  three  days  after  the  verdict  or    ^    (V 
decision  is  rendered,  unless  unavoidably  prevented. 

["So  amended  as  to  allow  the  party  applying  for  a  new  trial,  where 
there  is  a  special  verdict  only,  to  make  his  motion  within  three  days  after 
the  court  shall  have  rendered  a  judgment  thereon. "    Act  May  1 5,  1886.] 

The  bracketed  words  were  impliedly  repealed  by  Act  of  May  15,  1886,  p.  120. 

1.  The  three  days  allowed  are  three  juridical  days,  including  the  day  on  which  the 
verdict  or  decision  was  rendered  and  the  day  on  which  the  motion  is  made.  I  Duv.,  387; 
I  Bush,  472. 

2.  Such  motion  is  necessary  to  enable  a  party  to  avail  himself  of  errors  growing  out  of 
the  admission  or  exclusion  of  evidence,  or  the  granting  or  refusing  of  instructions.  "In 
the  absence  of  a  motion  and  grounds  for  a  new  trial,  filed  in  proper  time,  nothing  is 
brought  to  this  court  for  review  on  appeal  except  the  inquiry  as  to  whether  the  pleadings 
state  any  cause  of  action  or  any  defence,  and  whether  the  evidence  heard  and  properly 
presented  by  bill  authorize  the  judgment  {Helm  v.  Coffey,  80  Ky.,  176) ;  or,  when  there 
has  been  a  special  verdict,  whether  the  judgment  is  supported  by  the  pleadings  and  the 
verdict  ( Western  Assurance  Co.  y.  Rector,  85  Ky.,  294) ;  "  and  in  many  other  cases  of  errors 
appearing  in  the  record."     Humphreys  v.  Walton,  2  Bush,  580. 

3.  The  provision  as  to  three  days  after  the  verdict  was  held  to  apply  even  to  special 
verdicts.  Imperial  Fire  Ins.  Co.  v.  Kiernan,  83  Ky.,  468;  Western  Assurance  Co.  v. 
Rector,  85  Id.,  294      But  that  was  changed  by  the  above  named  act  of  1886. 

4.  Said  provision  applies  to  decisions  by  the  court  to  which  the  law  and  facts  are  sub* 
mined,  in  an  ordinary  action.     80  Ky.,  176;  82  Id.,  678.  ' 

5.  If  grounds  for  a  new  trial  be  filed  in  proper  time,  the  court  may  permit  additional 
grounds  to  be  filed  afterward.  83  Ky.,  301.  But  see  Bell  \ .  Howard,  4  Litt.,  119,  in 
which  such  permission  was  refused. 

6.  In  Harris  v.  Ray,  15  B.  M.,  628,  it  was  held  that,  under  the  Code,  defendant's 
notion  to  set  aside  a  judgment  by  default,  in  order  that  he  might  file  an  answer  presenting 
a  valid  defence,  was  properly  overruled ;  because  the  motion,  though  made  during  the 
term  at  which  the  judgment  was  rendered,  was  not  made  within  three  days  after  its  ren- 
dition. Query  as  to  that  decision.  According  to  the  common  law,  courts  have  control 
over  their  judgments  during  the  term  at  which  they  are  rendered;  and,  consequently,  a 
motion  for  a  new  trial  can  be  made  at  any  time  during  such  term.     3  B.  M.,  420.     There 
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is  a  plain  reason  for  requiring  such  motions  after  a  jury-trial  in  ordinary  actions  to 
made  speedily;  viz.,  the  danger  that  delay  may  cause  forgetfulness  of  the  evidence  and 
the  steps  taken  in  the  cause.  See  i  J.J.  Af.,  195-96;  3  B.  Af.,  420-21.  But  that  rea 
does  not  apply  to  motions  to  set  aside  judgments  by  default;  and  it  seems  clear  that  si 
motions  are  not  embraced  by  the  provisions  of  §340,  that  "  a  new  trial  is  a  re-examinai 
in  the  same  court  of  an  issue  of  fact  after  a  verdict  by  a  jury  or  a  decision  by  the  cour 
and  of  8342,  that  "the  application  for  a  new  trial  must  be  made  .  .  .  within  th 
days  after  the  verdict  or  decision  is  rendered ; "  and,  so  far  as  I  can  discover,  the  C 
contains  no  provision  as  to  the  time  for  moving  to  set  aside  a  judgment  by  default, 
leaves  that  matter  to  the  common  law.     And  see  cases  cited  in  note  2  to  \  342. 

§  343  [372].   How  application  for  new  trial  must  be  made  general 

*>\  5 Y        tj^  application  must  be  by  motion  upon  written  grounds  filed  at  t 

time  of  making  the  motion  (a).     The  grounds  mentioned  in  §  340,  si 

sections  2,   3,  and  7,  must  be  sustained   by  affidavits   showing  th 

truth ;  and  may  be  controverted  by  affidavits  {(?). 

(a)   1.    The  grounds  must  be  specified. 

The  court  will  not  notice  an  alleged  error  which  the  appellant  has  filled  to  specif 
his  grounds  for  a  new  trial,  though  he  excepted  thereto  during  the  progress  of  the  ti 
3  Bush,  480;  5  Id.,  211 ;  7  Id.,  238;  13  Id.,  298;   14  Id.,  299;  86  Ky.,  569. 

2.  What  constitutes  specifications  of  errors. 

It  is  not  always,  nor  perhaps  generally,  sufficient  for  a  party  to  follow  the  language 
§  340,  in  stating  his  grounds  for  a  new  trial.  Thus,  a  statement,  in  the  language  of  \ 
section  8,  that  there  was  " error  of  law  occurring  at  the  trial  and  excepted  to"  by 
party  complaining  is  insufficient  for  any  purpose :  the  particular  errors  should  be  specif 
13  Bush,  298;  14  Id.,  299;  81  Ky.,  405,  479.  So,  as  to  a  statement,  in  the  language 
subsection  1,  that  there  was  "irregularity  in  the  proceedings  of  the  court 
which  the  plaintiff  was  prevented  from  having  a  fair  trial."     14  Bush,  299. 

But  great  particularity  is  not  required  in  specifying  the  errors.  "All  that  is  neces; 
in  any  case  is  to  use  such  plain  and  intelligible  language  in  the  grounds  for  new  tria 
indicates,  points  out,  or  shows  to  the  court,  with  reasonable  certainty,  the  panic 
errors  which  are  complained  of,  so  as  to  enable  the  court,  by  the  exercise  of  -proper  at 
tion,  to  understand  what  errors  are  meant,  and  to  reconsider  the  facts  or  law  out  of  wl 
they  are  alleged  to  have  grown."  81  Ky.,  406-07.  Thus,  it  is  sufficient  for  the  party  c 
plaining  to  state  that  "  the  court  erred  in  law  in  refusing  to  submit  to  the  jury  the  questi 
propounded  by  the  defendant's  counsel,"  or  that  "the  court  erred  in  the  instruction! 
the  jury  "  (81  Ky.,  406) ;  or  to  state  that  the  court  "  erred  in  permitting  the  introduci 
of  illegal  or  incompetent  testimony,"  or  "in  rejecting  important  testimony,"  or  "in  ; 
ing  the  instructions  for  the  defendant,"  or  "  in  refusing  instructions  offered  by  the  plainti 
(Meaux  v.  Afeaux,  81  Ky.,  479),  without  describing  the  questions,  or  instructions,  or  U 
mony.  And  in  Afeaux  v.  Afeaux,  a  statement  that  "  the  verdict  is  contrary  to  the  law 
the  evidence,"  was  held  to  be  sufficient;  though  it  was  held  otherwise  in  14  Bush,  i 
But  a  statement  that  "  the  verdict  is  not  sustained  by  the  evidence  "  (omitting  the  w< 
"  and  is  contrary  to  law  ")  is  clearly  sufficient.     14  Bush,  299. 

And  the  statement  of  a  ground  for  a  new  trial  in  the  language  of  subsection  8  is 
only  insufficient  but  unnecessary.  The  fact  that  the  party  excepted  to  the  ruling  of 
court  must  be  shown  by  his  bill  of  exceptions;  and,  being  useless  in  his  grounds  for  a  1 
trial,  should  not  be  stated  therein. 

3.  The  motion  and  grounds  for  a  new  trial  are  matters  of  record,  and  need  not 
stated  in  the  bill  of  exceptions.     78  AV.,  534  to  536. 

4.  For  several  general  rules  as  to  motions  for  new  trials,  see  note  (a)  to  §340. 
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ion  should  be  founded,  not  on  an  offer  to  file  an  affidavit  (1  Bibb,  400),  but 
tating  the  names  of  the  witnesses  and  the  facts  they  will  prove,  so  that  the 
1  as  to  their  materiality  (2  Bibb,  2S7 ;  6  Dana,  320),  and  stating  that  the 
scovered  since  the  trial,  the  affidavit  of  a  newly  discovered  witness  that  he 
licated  the  facts  in  his  knowledge  to  the  party  before  the  trial  being  insuf- 
,238. 

3].    Grounds  for  new  trial  discovered  after  the  term, — If 

\  new  trial  be  discovered  after  the  term  at  which  the  verdict  fafLI3 

is  rendered,  the  application  may  be  made  by  a  petition 

j  clerk  (a)  not  later  than  the  second  term  after  the  discov- 

:h  a  summons  shall  issue,  as  on  other  petitions,  requiring 

>arty  to  appear  and  answer  it  on  or  before  the  first  day  of 

i(£).     The  application  shall  stand  for  hearing  at  the  term 

j  summons  is  returned  executed,  and  shall  be  summarily 

tie  court.     The  evidence  may  be  either  by  depositions  or  by 

amined  in  court.     But  no  such  application  shall  be  made 

iree  years  after  the  final  judgment  was  rendered :  nor  do 

s  of  this  section  apply  to  divorce  cases,  so  far  as  the  judg- 

3rce  is  concerned. 

ie  old  practice,  a  bill  of  review  was  usually  filed  with  leave  of  court ;  but 
a  petition  for  a  new  trial  may  be  filed  with  the  clerk  as  a  matter  of  right. 

the  petition  during  the  second  term  after  discovering  the  grounds  for  a 
sufficient;  "it  must  be  filed  with  the  clerk  the  length  of  time  before  the 
r  the  discovery  necessary  to  allow  summons  [to  be]  issued  and  returned  for 
1."     82  A>.,  332. 

term  when  a  judgment  is  rendered,  it  can  not  be  vacated  except  in  the 
*  by  S3  344*  5*9*  or  520,  nor  for  any  cause  except  one  mentioned  in 
>ee  note  (a)  to  §518. 


ARTICLE  VI. 

GENERAL  PROVISIONS. 

)f  damages  recoverable. 

ions  as  to  jury  trials  apply  to  trials  by  court. 

).].   If  damages  be  recoverable,  the  plaintiff  may  claim  and 

•ate  of  damages  to  which  he  may  be  entitled  for  the  cause 

iblished. 

5].  The  provisions  of  this  title,  respecting  trials  by  jury, 

as  they  are  in  their  nature  applicable,  to  trials  by  the  court. 
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ARTICLE   VII. 
TIME  OF  TRIAL. 

Tirec  dockets  to  be  kept. 

Ordinary  docket — entries  on. 

low  ordinary  docket  made  out  and  arranged. 

/hen  jury  case  to  be  tried. 

Iquity  docket — entries  on. 

[otion  docket — entries  on. 

dockets  must  show  names  of  parties  and  attorneys. 

/hat  ordinary  docket  must  show. 

/hat  motion  docket  must  show. 

irst  hour  each  day  for  motions. 

F  hour  not  consumed,  equity  docket  may  be  called. 

roceedings  after  motion  hour. 

Ordinary  cases  to  be  called  after  motion  hour— how  disposed  of. 

Equity  appearance  docket  to  be  called  on  third  day. 

ssues  of  law  in  equity  appearances  to  be  tried  on  third  day. 

lotion  made  by  entering  it  on  docket. 

/hen  ordinary  actions  stand  for  trial. 

/hen  equity  actions  stand  for  trial. 

arty  must  answer  interrogatories  to  entitle  himself  to  triaL 

/hen  plaintiff  entitled  to  trial  in  equitable  action. 

/hen  plaintiff  may  dismiss  as  to  some,  and  try  as  to  others. 

[376]/  Three  dockets  to  be  kept. — The  clerk  shall  keep 
dockets,  which  shall  be  called  the  common  docket,  the  e 
nd  the  motion  docket. 

[377].  Ordinary  docket — entries  on. — On  the  common  d 
entered  all  ordinary  actions  in  the  order  in  which  the 

[378].  How  ordinary  docket  made  out  and  arranged. — The 
ket  shall  be  made  out  for  each  term  of  the  court ;  an 
hall  be  set  for  particular  days,  and  so  arranged  by  the 
cases  set  for  each  day  shall  be  tried,  as  nearly  as  may  b 

379].  When  jury  cases  to  be  tried. — The  trial  of  any  issi 
sessment  of  damages  by  a  jury  in  any  case  shall  be  on  01 
et  on  the  docket  for  its  trial. 

£380].  Equity  docket — entries  on. — On  the  equity  docket 
d  all  equitable  actions  in  the  order  in  which  they  are  bro 

kets  of  the  common  law  court  and  the  equity  court  are,  in  law,  separa 
en  when  they  are  presided  over  by  the  same  judge ;  and  the  writs  issi 
le  acts  of  the  ministerial  officers  under  them,  must  be  set  aside  or  annul 
om  which  they  issued.     13  Bush,  141. 

[381].  Motion  docket — entries  on. — On  the  motion  docket 
d  any  motion  relating  to  proceedings  in  the  court. 
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Maupiny  6V.,  86  JCy.t  271,  the  court  called  attention  to  the  difference 
And  351,  which  declare  that  actions  shall  ht  entered  on  the  common  docket 
>cket,  and  ?  352,  which  declares  that  motions  may  be  entered  on  the  motion 
Id  that,  in  a  proceeding  by  motion,  «« the  plaintiff,  having  filed  the  notice 
the  defendant,  may,  on  the  day  specified  therein,  either  make  the  motion 
id  cause  it  to  be  entered  of  record,  or  place  it  on  the  motion  docket ;  and 
its  one  course  or  the  other,  the  motion  is  to  be  considered  as  regularly 
rt,  and,  like  an  action,  may  be  continued  without  setting  it  for  any  par- 
lie  term  ;  "  and  that  the  failure  of  the  clerk  to  enter  it  on  the  docket  of  the 
ot  deprive  the  plaintiff  of  the  right  to  call  it  up  and  have  it  tried.  See 
;hereto. 

2].  Dockets  must  show  names  of  parties  and  attorneys, — The 
the  dockets  shall  give  the  names  of  the  plaintiff  and  defend- 
tiere  be  more  than  one,  those  of  the  first  named  in  the 
ith  the  words  "and  others"  added  thereto,  and  the  names 
leys. 

53].  What  ordinary  docket  must  show, — The  entry  on  the 
ket  shall  also  show  whether  or  not  the  summons  has  been 
in  due  time  for  trial,  and  whether  or  not  the  issues  have 

$4].  What  motion  docket  must  show,  — The  entry  on  the 
et  shall  show  the  date  of  the  entry  and  the  object  of  the 

5].   First  hour  each  day  for  motions. — The  first  hour  of  each 

erm  shall  be  devoted  to  hearing  motions — in  which  the 

rst  call  the  motion-docket ;  and  then,  upon  the  attorneys 

motions. 

$6].   If  hour  not  consumed,  equity  docket  may  be  called. — If 

not  consumed  in  motions,  the  court  may  proceed,  during 

;r  thereof,  to  call  the  equity  docket. 

7].   Proceedings  after  motion  hour. — At  the  expiration  of  the 

,  the  court,  except  on  the  third  day  of  the  term,  shall  pro- 

:all  of  the  common  docket  and  the  trial  of.  the  issues  until 

3mpleted ;  and  then  to  the  call  of  the  equity-docket. 

8].    When  cases  set  for  a  day  to  be  called  for  pleading. — On 

the  term,  the  court  shall,  immediately  after  the  hearing  of 

\  all  the  cases  on  the  common  docket  set  for  that  day  in 

immons  has  been  served  in  due  time,  as  provided  in  §  102, 

I  no  issue  of  fact  has  been  formed;  and,  upon  failure  to 
render  judgment  (a)  ;  and  at  the  same  time  may  hear  and 

II  issues  of  law  in  such  actions,  and  render  judgment,  or 
time  for  hearing  and  deciding  them. 

ts  by  default. 

Fendant  admit  the  plaintiff's  demand,  or  present  an  immaterial  issue  con- 
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cerning  it,  but  plead  a  counter-claim  or  set-off  for  an  equal  amount,  the  plaintiff  can  in 
no  judgment  until  the  plea  is  disposed  of.  Moore  v.  Caruthers,  &c.t  17  B.  M.t  681 ;  Gt 
hegan  v.  Ditto,  2  Met.,  438. 

2.  There  is  no  provision  of  the  Code,  or  rule  of  practice,  which  authorizes  the  cou 
before  an  action  is  ready  for  final  trial,  to  hear  and  try  it,  and  render  judgment  in  favor 
one  of  the  parties  (whose  right  to  recover  anything  on  the  final  hearing  is  not  admitted 
on  the  mere  probability  that  he  will  be  then  entitled  to  the  sum  adjudged  in  his  fan 
Mattingly  v.  Bosley,  2  Met.,  443. 

3.  In  an  action  against  two  of  three  joint  and  several  obligors,  one  of  the  defendai 
pleaded  payment  by  the  obligor  who  was  not  sued ;  and,  without  disposing  of  that  issi 
judgment  was  rendered  against  the  other  defendant  by  default.  Held,  that  the  judgnu 
was  erroneous.     Rouse  v.  Howard ',  1  Duv.,  31. 

4.  In  an  action  for  damages  for  the  wrongful  taking  and  conversion  of  property 
judgment  by  default  is  final  as  to  the  taking  and  the  property  taken,  though  not  as  to 
value.     2  Bush,  153 :  but  see  2  Duv.,  402. 

5.  A  set-off  in  an  answer,  which  is  made  a  cross-petition  against  parties  who  are  not  beft 
the  court,  can  not  be  taken  for  confessed  against  the  plaintiff.     2  Bush,  603;  2  Duv.,  41 

6.  If  a  defendant  file  an  affirmative  defense,  upon  which  issue  is  joined,  and  fail 
produce  evidence  when  the  case  is  called  for  trial',  judgment  should  be  rendered  agaii 
him  by  default.     4  Bibb,  341. 

§  360  [389].    On  third  day  equity  docket  to  be  called  for  pleading 
On  the  third  day  of  each  term,  the  court  shall  call  all  cases  on  t 
equity-docket  in  which  the  summons  has  been  served  as  provided 
§  102 ;  and  upon  failure  to  defend,  may  give  judgment. 

§  361  [390].    On  third  day,  issues  of  law  to  be  decided. — On  the  thi 
day,  the  court  may  hear  and  decide  all  issues  of  law  in  the  actions, 
they  are  called ;  and  render  judgment,  or  give  further  time  for  hearii 
or  deciding  them* 

§  362  [391].  Entry  on  motion  docket  is  a  motion. — The  entry  of 
motion  on  the  motion-docket  shall  be  considered  as  making  the  motic 

§  363  [392].  Wften  ordinary  actions  stand  for  trial. — Ordinary  actio 
shall  stand  for  trial  at  the  first  term  after  process  has  been  served  on  t 
defendant  as  specified  in  §  102.  An  action  upon  contract,  wherein  t 
summons  has  been  served  in  due  time  as  provided  in  §  102  upon  p; 
only  of  the  defendants,  shall  stand  for  trial  at  the  first  term  as  to  the 
so  summoned,  and  may  be  continued  as  to  the  others  for  further  pi 
ceedings  (a).  In  other  ordinary  actions,  the  plaintiff  can  only  dema 
a  trial  at  any  term  as  to  part  of  the  defendants  upon  his  discontinui 
his  action  on  the  first  day  of  such  term  as  to  the  others  (b).  (S 
SS  370,  3730 

(a)  In  an  action  against  A  and  B,  as  partners,  both  were  summoned  in  time  for  tria 
the  next  term :  A  failed  to  answer  but  B  made  defence,  and,  after  trial  of  the  issues  made 
him,  judgment  was  rendered  against  him  without  reference  in  any  way  to  A.  Upon 
appeal  by  B,  he  contended  that  the  judgment  against  him  was  erroneous  because  it  was 
rendered  against  A  also;  but  the  court  held  otherwise.     Williams  v.  Rogers,  14  Busk,  7 

(b)  See  note  2  (2)  to  §  370,  also  Baumeister  v.  Markham,  19  Ry.  L.  Rep.,  308,  310. 
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>3].  When  equitable  actions  stand  for  trial. — Equitable  actions 
or  trial  at  any  term,  if  the  pleadings  have  been,  or,  by  the 
>f  §§  102,  104,  105,  and  106,  should  have  been  completed 
^893,  p.  1389)]  days  before  the  commencement  of  such  term, 
have  not  been  so  completed,  though  they  should  have  been, 
:tions,  the  party  in  default  as  to  time  shall  not  be  entitled 
i  trial. 

►4].  When  party  must  answer  interrogatories  to  entitle  himself 
interrogatories  be  annexed  to  a  pleading  in  an  equitable 
party  interrogated  shall  not  be  entitled  to  demand  a  trial, 
ave  answered  the  interrogatories  either  within  twenty  days 
ere  filed,  or  twenty  days  before  the  term. 
>5].  When  plaintiff  in  equity  entitled  to  trial.  The  plaintiff 
tied  to  a  trial  in  an  equitable  action  at  the  first  term  after 
s  has  been  served  on  all  the  defendants  as  provided  in  §  102, 
f  fact  be  made  by  the  pleadings ;  or,  if  the  plaintiff  consent 
ements  of  the  answer  may  be  taken  as  true. 

lial  in  equity  (notes  to  §§364,  366). 

able  action  does  not  stand  for  trial  at  the  term  at  which  an  answer  is  filed, 
tiff  consent  that  its  statements  may  be  taken  as  true.     I  Duv.t  358. 
plaintiff  a  right  to  a  trial  at  the  same  term  at  which  his  reply  is  filed  to  the 
nter-claim.     3  Met.,  426-27. 

ving  been  submitted  "only  a  few  days"  after  the  filing  of  an  amende 
rt  said:  '*As  there  was  no  objection  to  the  hearing,  nor  motion  for  a  con- 
Uion-for  a  rehearing,  we  can  not  adjudge  the  hearing  premature  or  errone- 
Rcrwland,  3  Bush,  505.  The  decision  in  that  case  (which  was  decided 
of  1854)  seems  to  be  right;  but  the  opinion  seems  to  be  wrong  in  not 
mance  of  the  judgment  on  the  grounds  that,  though  it  was  rendered  pre- 
ror  was  a  clerical  misprision  (§578),  and  that  no  motion  to  correct  it  had 

acted  on  by  the  court  below,  as  was  required  by  $$  577  and  580.     These 
ibstantially  the  same  as  those  of  the  present  Code. 

ig  an  action,  on  defendant's  motion,  at  the  same  term  at  which  he  answers, 
>le  error,  if,  on  the  facts  alleged  in  the  petition,  the  plaintiff  is  not  entitled 

than  was  adjudged  to  him.     13  Busk,  688. 

hange  of  venue,  if  the  papers  are  filed  ten  days  before  the  term  of  the 
the  case  is  removed,  it  stands  for  trial  at  that  term  if  it  would  have  stood 
lext  term  of  the  court  from  which  it  was  moved.  Dale  v.  Hays,  14  B.  A/., 
hap.  12,  art.  1,  §7. 

time  of  trial  in  actions  against  defendants  constructively  summoned,  gen- 
ind  note  (6) ;  and,  in  the  Louisville  Chancery  Court,  see  §  809  and  note. 

6].  When  plaintiff' may  dismiss  as  to  some  and  try  as  to  ot/ters. 
ons  in  an  equitable  action  have  been  served  in  due  time  on 
he  defendants,  the  plaintiff  may  dismiss  his  action  as  to  those 
ed,  and  proceed  to  trial  as  to  the  others,  if  he  could  have 
is  action  against  them  without  joining  those  not  summoned. 
19 
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CHAPTER  III. 

JUDGMENT. 

Art.  I.  Judgment  in  general. 

f  '  2.  Judgment  upon  Jailure  to  plead. 

if  3.  Judgment  by  confession. 

"  4.   Manner  of  giving  and  entering  judgment. 

*'  5.   Conveyance  by  commissioners  under  a  judgment. 

ARTICLE  I. 

JUDGMENT    IN   GENERAL. 

2  368.  Judgment  defined. 

\  369.  may  be  for  or  against  one  or  more. 

$  370.  against  some,  leaving  action  to  proceed  against  others. 

J  371.  Dismissal  of  action  without  prejudice. 

\  372.  Trial  of  set-off  or  counter-claim,  after  dismissal  of  action. 

?  373*  Judgment  against  part  of  defendants  summoned. 

2  374.  Mortgage  enforceable  without  giving  time. 

J  375.  foreclosure  of,  forbidden. 

\  376.  judgment  on,  may  be  for  sale  and  debt. 

2  377-  Judgments  for  money  may  be  set-offs. 

2  378.  injunction  against,  pendente  lite. 

§  3^8  [397].  Judgment  defined. — A  judgment  is  a  final  determinat 
of  a  right  of  a  party  in  an  action  or  proceeding. 

1.  As  to  what  constitutes  a  "  final  determination"  see  note  I  to  2 734. 

2.  A  decree  is  a  judgment  within  the  meaning  of  the  Code.     3  Met.,  548. 

3.  A  memorandum  at  the  foot  of  a  judgment  is  part  thereof.     4  Mon.,  547-48. 

4.  "  It  is  clearly  no  part  of  the  judgment  of  the  court  to  state  whether  the  process 
been  executed  or  not; "  and  a  statement  in  the  judgment  that  process  has  been  served  < 
not  prove  that  fact.     1  Bush,  196;  6  id.,  394. 

§  369  [398].  Judgment  may  be  for  ot  against  one  or  more. — Judgm 
may  be  given  for  or  against  one  or  more  of  several  parties. 

§  37°  [399]-  Judgment  against  some,  leaving  action  to  proceed  ago* 
others. — In  an  action  against  several  defendants,  the  court  may,  in 
discretion,  render  judgment  against  one  or  more  of  them,  leaving 
action  to  proceed  against  the  others,  if  a  several  judgment  be  prop 

Judgments  in  actions  against  several  defendants  {notes  to  $369  and  370). 
I.  In  actions  on  contracts. 

(1)  See  $26  and  27  and  notes  thereto,  and  J  363  and  note  {a). 

(2)  In  an  action  against  co-contractors,  the  plaintiff  may  abate  as  to  one  and  take  ji 
ment  against  the  others  (1  Duv.,  30) ;  or  the  action  may  be  continued  as  to  defendants 
have  not  been  summoned.     J  363. 

(3)  A  judgment  against  one  defendant,  though  replevied,  does  not  bar  proceed 
against  another.     3  Met.,  500;  13  Bush,  421-22. 
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lent  may  properly  be  rendered  against  the  surety  before  the  principal  is 
\tton  v.  Shanklin,  14  B.  M.,  17. 
for  torts, 

rules  of  the  common  law  and  the  provisions  of  the  act  of  February  14, 
73),  concerning  actions  and  judgments  against  joint  trespassers,  see  note 
5. 

nlyof  the  defendants  be  summoned,  \  363  forbids  rendition  of  judgment 
iless  the  action  be  discontinued  on  the  first  day  of  the  term  as  to  those  not 
fger  v.  Downs,  2  Met.,  160,  and  Buckles  v.  Lambert,  4  Id.,  330,  overruling 
n,  17  B.  M.,  188);  but,  if  all  be  summoned,  #373  authorizes  judgment 
liem,  against  whom  the  plaintiff  would  have  been  entitled  to  judgment  if 
i  alone,  although  the  case  be  not  disposed  of  as  to  others ;  and  this  applies 
t  joint  trespassers.  Buckles  v.  Lambert,  supra, 
ties. 

lea  of  infancy,  or  other  individual  defence,  by  one  of  several  defendants, 
e  rendered  against  the  others,  without  disposing  of  that  issue;  but  a  judg- 
can  not  be  rendered  against  one  defendant,  pending  an  issue  presented  by 
ctinguishes  the  plaintiff's  demand  ;  as,  a  plea  of  payment.  Rouse  v.  How- 
As  to  the  right  of  a  defendant  to  withdraw  an  answer  presenting  such 
lush,  674. 

ion  against  several  defendants,  one  of  them  being  a  nominal  and  unnec- 
ween  whom  and  the  plaintiff  there  is  no  litigation,  a  judgment  against  "the 
iout  discrimination,  although  erroneous,  is  a  clerical  misprision  and  jiot 
le  Court  of  Appeals  [no  motion  to  correct  it  having  been  made  in  the 
Tin.,  Ham.  6*  Dayton  Railroad  Co.  v.  Spratt,  2  Duv.,  4. 
f  the  defendants  have  been,  and  others  have  not  been,  summoned,  a  judg- 
e  "defendants"  applies  only  to  those  summoned.  Clark  v.  Finnell,  16 
see  Kountz  v.  Brown,  &V.,  Id.,  585. 

on  against  two  defendants,  on  their  joint  note,  it  was  held  that  a  judg- 
m.  against  "the  defendant"  was  a  judgment  against  both  (4  Litt.,  389); 
ding  against  two  defendants  who  were  summoned,  a  judgment  against 
'  was  held  to  be  a  judgment  against  both.  6  Dana,  315. 
V  heirs  v.  Banks,  6  Mon.,  225,  a  decree  by  consent  was  held  to  be  a  decree 
defendants  who  had  been  summoned  or  appeared. 

>].  Dismissal  of  action  without  prejudice . — An  action,  or  any 
on,  may  be  dismissed  without  prejudice  (a)  to  a   future 

plaintiff,  before  the  final  submission  of  the  case  to  the  jury, 
rt,  if  the  trial  be  by  the  court, 
court — 

>laintiff  fail  to  appear  at  the  trial, 
want  of  necessary  parties  (b). 

application  of  a  defendant,  if  there  be  others  whom  the 
to  prosecute  with  diligence. 

obedience  by  the  plaintiff  of  an  order  concerning  the  pro- 
le  action.  In  all  other  cases  upon  the  trial  of  the  action, 
nust  be  upon  the  merits. 

►de  does  not  authorize  a  plea  in  abatement;  but,  if  it  appear  from  the 
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petition  or  answer  (§£92,  118)  that  the  plaintiff  has  not  legal  capacity  to  sue,  the  petit 
should  be  dismissed  without  prejudice.     4  Met.,  402;  2  Duv.,  287. 

2.  In  an  action  against  an  administrator  and  sureties  of  a  decedent,  if  the  plaintiff 
to  make  the  affidavit  and  demand  required  by  law,  the  petition  should  be  dismissed  wi 
out  prejudice  as  to  the  administrator,  but  not  as  to  the  sureties.     1  Met.,  26. 

3.  The  absolute  dismission  of  a  petition  for  a  technical  defect,  or  because  the  debt  1 
not  due,  or  because  the  court  had  no  jurisdiction,  or  because  of  the  temporary  disabi 
of  the  plaintiff  to  sue,  or  because  the  petition  fails  to  state  a  cause  of  action,  does  not 
a  future  action.     Hickey  v.  Young,  I   J.  J.  M.,  1;  Jarman  v.  Daniel,  Id.,  198;  Birch 
Funk,  2  Met.,  544,  and  cases  cited. 

4.  The  dismission  of  an  action  "without  prejudice,"  even  after  an  issue  was  forn 
and  proof  heard,  does  not  bar  another  action,  but  leaves  the  parties  as  if  no  action  1 
been  instituted.     Magillv.  Mercantile  Trust  Co.,  81  Ky.,  129. 

5.  An  order  that  an  action  be  "dismissed  agreed"  bars  a  subsequent  action;  but 
order  "  that  this  cause  be  dismissed  at  defendant's  cost,  and  leave  is  given  the  plaintiff 
withdraw  the  note  sued  on  by  leaving  a  copy  in  the  papers/'  is,  in  effect,  a  dismiss 
without  prejudice.     HUdreth  v.  Shipp,  78  Ky.,  64. 

6.  In  general,  the  plaintiff  has  no  right  to  dismiss  an  action  in  which  another  per: 
has  an  interest ;  as,  an  equitable  right  to  the  property  sued  for  (3  Litt,,  8) ;  or  a  claim 
property  conveyed  in  violation  of  the  act  of  1856  (5  Bush,  539),  or  which  has  been  tal 
from  the  defendant  under  title  8,  chapter  2,  of  the  Code.     8  Bush,  164. 

(b)  1.  See  note  III,  ante,  page  22. 

2.  An  action  should  not  be  dismissed  because  the  plaintiff  has  failed  to  have  a  guard 
ad  litem  appointed  for  an  infant-defendant :  the  court  should  make  the  appointment,  thoi 
the  plaintiff  may  have  failed  to  move  therefor  and  though  the  case  may  have  been  submit 
for  hearing.     9  Bush,  498  to  503. 

§  372  [401].  Trial  of  set-off  or  counter-claim  after  dismissal  of  actic 
A  defendant  is  entitled  to  a  trial  of  a  set-off  or  counter-claim,  althou 
the  plaintiff  dismiss  his  action  or  fail  to  appear. 

§  373  [4°2]-  Judgment  against  part  of  defendants  summoned. — Thou 
several  defendants  are  summoned,  judgment  may  be  rendered  agaii 
any  of  them,  if  the  plaintiff  would  have  been  entitled  to  judgmei 
against  them  in  an  action  against  them  alone. 

1.  See  note  (c)  to  J  363,  and  notes  to  \  370. 

2.  Section  402  of  the  Code  of  1854  contained  the  word  "severally"  after  the  w< 
"them"  in  line  2;  and  yet  it  was  held  that  said  section  authorized  "separate  or  jc 
judgments  against  one  or  more  of  the  defendants,  as  the  case  may  require."     4  Met.,  3 

§  374  [403].   Mortgage  enforceable  ivitJwut  giving  time. — In  an  acti 
to  enforce  a  mortgage  or  other  lien,  a  sale  of  the  property  may 
ordered  without  giving  time  to  pay  money  or  do  other  act. 

Sales  under  mortgages  and  liens. 
I.  It  was  held  under  the  Code  of  1854 — 

(1)  That,  in  an  action  by  the  holder  of  several  lien-notes,  some  of  which  were  d 
and  some  not  due,  the  plaintiff's  allegation  that  the  sale  of  an  entire  tract  of  land  ^ 
necessary,  to  prevent  loss  to  him,  did  not  authorize  a  judgment  for  a  sale  for  money  1 
due.     Burton  v.  Mc  Kinney,  6  Bush,  428. 

(2)  That,  the  plaintiff  holding  three  lien-notes,  it  was  erroneous  to  order  a  sale  of 
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ad  as  might  be  necessary  to  pay  two  of  said  notes,  which  were  due,  subject 
's  lien  for  the  third  note,  which  was  not  due ;  and  that  the  court  should 
sale  of  so  much  of  the  land  as  might  be  necessary  to  pay  the  notes  due, 
idue  of  it  subject  to  the  lien  for  the  note  that  was  not  due.  Emison  v. 
,  24. 
sn-notes  for  the  purchase-money  of  land,  having  been  assigned  to  four  per- 

in  an  action  by  one  of  the  assignees  against  the  others,  and  against  the 
»rce  the  lien,  the  assignees  who  were  made  defendants  were  entitled  to 
ir  answers,  without  cross-petitions,  their  demands  having  been  stated  both 

and  in  their  answers.  Jenkins  v.  Smithy  4  Met.,  380:  for  a  dictum  to  the 
win  6r*  Elliott  v.  WilUams  &*  Ray,  8  Bush,  346,  and  comments  thereon,  note 

ei39- 

>ove  mentioned  matters,  see  $§  692, 694,  and  695  of  Code 
ntiff  having  obtained  an  attachment  of  land,  an  order  for  the  sale  of  it, 
endows  lien  for  purchase  money — without  making  the  vendor  a  defendant, 
the  sum  due  to  him — was  held  to  be  erroneous.     Mills  v.  Brown,  2  Met,, 

04].   Foreclosure  forbidden. — Foreclosure  of  a  mortgage  is 


f  1854  declared  that,  "  in  the  foreclosure  of  a  mortgage,  a  sale  of  the  mort- 
shall,  in  all  cases,  be  ordered." 

ure  of  a  mortgage  is  an  order  which  bars  the  mortgagor's  right  to  redeem, 
ent  with  an  order  for  the  sale  of  the  property  to  pay  the  mortgage-debt, 
sake  ok  consistency,  this  Code,  whilst  it  authorizes  a  sale  of  the  property, 
of  1854,  forbids  a  foreclosure. 

6].  Judgment  may  be  for  sale  and  debt. — In  an  action  to  en- 
gage or  lien,  judgment  may  be  rendered  for  the  sale  of  the 
1  for  the  recovery  of  the  debt  against  the  defendant  person- 

:'S  RIGHTS  OF  ACTION,  AC. 

I  to  the  common  law,  a  mortgagee  had  the  right,  after  the  debt  became 
lession  of  the  property  peaceably,  if  he  could,  or  to  recover  the  possession  in 
w  (Dana,  227-28;  4  B.  M.,  365;  II  Id.,  22);  but,  notwithstanding  the 
wkhever  v.  Hurst,  I  Met,  665,  and  Brown  v.  Phillips,  3  Bush,  656,  it  seems 
tied  that  those  rights  have  been  abrogated  by  the  Code ;  a  mortgage  being, 
lien,  a  mere  security  for  the  debt,  and  the  mortgagee's  only  remedy  as  to 
nd  profits,  in  the  absence  of  an  express  contract  on  the  subject,  being  the 
a  receiver  under  J  299  of  the  Code.  12  Bush,  705;  13  4£,  45;  14  Id., 
)&;  83  Id.,  395.  In  the  case  in  14  Bush,  A  having  leased  land  to  B  in 
raged  the  land  to  C  in  1874,  and  assigned  the  lease  to  D  in  1875,  lt  was 
n  by  the  mortgagee,  that  the  assignee  of  the  lease  was  entitled  to  the  rents, 
aving  failed  to  obtain  the  appointment  of  a  receiver  before  the  assignment 

nee  of  a  mortgage-debt,  having  obtained  an  order  of  sale  and  a  personal 
st  the  mortgagor,  must  have  execution  issued  within  reasonable  time,  in 
ie  assignor  liable.     1  Met.,  294:  in  order  to  hold  the  assignor  liable,  the 
chaust  both  remedies  with  due  diligence.     81  Ky.,  636. 
nor  of  a  note  executed  to  his  assignee  a  mortgage  conditioned  to  be  void, 
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F  the  assignor  and  payors  of  the  note  should  pay  the  same :  held,  that  the  assignee  lo 
ecourse  upon  the  mortgage  by  failing  to  prosecute  the  payors  with  diligence.  Carlyle  ' 
Chambers,  4  Bush,  275. 

§  377  [407].  Setting  off  judgments. — Judgments  for  the  recovery  ol 
noney  may  be  set  off  against  each  other,  with  due  regard  to  the  lega 
Lnd  equitable  rights  of  all  persons  interested  therein.  The  set-off  ma; 
>e  ordered  upon  motion,  after  reasonable  notice  to  the  adverse  party,  i 
>oth  judgments  are  in  the  same  court ;  or,  in  an  equitable  action,  in  th 
:ourt  which  rendered  the  judgment  sought  to  be  annulled  bytheset-of 

1.  Under  the  old  practice  it  was  held — 

(1)  That  a  common  law  court  may,  on  motion,  set  off  judgments  which  it  had  re 
lered  (4  J.  J.  M.,  75) ;  but  that  the  motion  is  addressed  to  the  equitable  discretion  of  tl 
ourt  (5  B.  M.,  78),  and  the  power  " should  not  be  exercised  under  circumstances  repu 
lant  to  the  principles  of  equity,'*  and,  consequently,  a  set-off  should  not  be  ordered  to  tl 
>rejudice  of  a  bona  fide  assignee.     3  Bibb,  234. 

(2)  That  a  court  of  equity  may  set  off  judgments  rendered  in  different  courts,  if  tl 
>arty  against  whom  the  relief  was  sought  be  insolvent  (6  Dana,  305)  or  a  non-reside 
&9  363) ;  or,  if  the  demands  be  connected,  or  there  had  been  an  agreement  to  make 
et-off.     3  Bibb,  234;  3  /./.  M.t  304. 

(3)  That,  in  an  action  against  the  assignor  and  assignee  of  a  judgment,  the  chancell 
:ould  decree  a  set-off,  though  both  judgments  had  been  rendered  by  the  same  cour 
>ecause,  1,  courts  of  equity  exercised  such  jurisdiction  "before  courts  of  mere  law, 
inalogy  to  the  statute  of  assignments  of  George  II,  assumed  jurisdiction  to  set  off  o 
judgment  against  another;"  and,  2,  because  the  assignee  was  a  necessary  party  to  ai 
>roceeding  for  obtaining  the  set-off,  "and  could  not  have  been  appropriately  made  a  pat 
n  a  court  of  law,  for  the  purpose  of  litigating  antagonist  equities  "  between  the  parties 
he  judgments.     6  Dana,  306;  and  set  Jeffreys  v.  Evans,  6  B.  M.,  120. 

But,  in  Palmateer  v.  Meredith,  4  J.J.  M.,  74,  in  which  there  had  been  no  assignmei 
t  was  held  that  an  action  in  equity,  for  a  set-off,  was  properly  dismissed  with  costs. 

(4)  That  a  judgment  against  a  party  in  his  individual  capacity,  may,  in  equity,  be  1 
)ff  against  a  judgment  in  his  favor,  as  executor,  for  money  which  was  in  truth  due  to  h 
n  his  own  right.     6  Dana,  363. 

(5)  That,  in  equity,  a  judgment  against  administrators,  upon  which  an  execution  h 
?een  returned  "no  property  found,"  maybe  set  off  against  a  judgment  in  favor  of  co 
missioners  for  money  which  it  was  their  duty  to  pay  to  the  administrators.     4  Man.,  1. 

(6)  That,  in  equity,  one  member  of  a  firm  may  set  off  his  own  judgment  against 
nsolvent  debtor's  judgment  against  the  firm.     6  B.  M.,  119. 

(7)  That  the  assignee  of  a  judgment  takes  only  an  equity,  which  can  not  prevail  o\ 
in  equitable  set-offpreviously  existing  against  the  assignor.     6  Dana,  305;  6  B.  A/.,  119-3 

Under  the  Code  it  has  been  held — 

(!)  That  the  setting  off  of  judgments  is  not  affected  by  §19,  but  is  regulated  by  §3 
~f  the  Code.      Pfeiffer  v.  Harris,  II  Bush,  400. 

(2)  A  sued  Bona  note,  and,  pendente  lite,  assigned  the  claim  to  C ;  and,  after  juc 
ment,  B,  without  notice  of  the  assignment  to  C,  procured  from  D  the  assignment  o 
judgment  against  A  (who  was  insolvent) ;  and  it  was  held  that  as  each  party  had  only 
jquttable  right,  and  as  C's  was  the  oldest,  B  could  not  set  off  the  judgment  assigned 
tfm  by  D.     Pfeiffer  v.  Harris,  supra. 

(3)  A  replevin-bond  is  a  judgment  within  the  meaning  of  \  377.  Smith  v.  Bohcn, 
Bush.,  448. 

(4)  A  defendant  can  not  set  off  a  judgment  in  his  favor  against  the  plaintiff,  to  t 
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i  plaintiff's  attorney  who  has  a  lien  on  the  judgment  against  the  defendant. 
ary  v.  Shutt,  &*c,  9  Bush,  659. 

8].  Enjoining  judgment  pendente  lite. — During  the  pendency 
the  judgment  in  which  when  recovered  could  be  used  as  a 
it  a  judgment  in  favor  of  the  defendants  or  either  of  them, 
0  prevent  loss  by  insolvency,  non-residence,  or  otherwise, 
he  collection  of  the  judgment  in  favor  of  such  defendants, 
the  provisions  of  chapter  IV  of  title  VIIL 

ARTICLE  II. 

JUDGMENT   UPON    FAILURE  TO-  PLEAD. 

sment  of  damages,  &c,  before  rendering. 
!>c  for  part  of  demand  not  controverted. 

9].  If  the  taking  of  an  account,  or  the  proof  of  a  fact,  or 
int  of  damages,  be  necessary  to  enable  the  court  to  pro- 
nent  upon  a  failure  to  plead,  or  after  a  decision  of  an  issue 
rourt  may  take  the  account,  hear  the  proof,  and  assess  the 
•  may  cause  them  to  be  assessed  by  a  commissioner  or  a 
ifter  the  day  on  which  the  action  is  set  for  trial. 

i  old  practice  it  was  held  that,  in  an  action  of  covenant  for  a  certain  sum 
udge  not  only  might  but  should  assess  the  damages,  without  the  interven- 
Ltit.,  211-12);  but  that  a  jury  was  indispensable  when  the  damages  were 
n  an  action  on  a  covenant  to  pay  a  certain  sum  of  money  in  horses  {Har- 
oommon wealth's  bank  paper.  5  J.  J.  M.,  57.  But  it  seems  clear  that, 
ject  to  the  Constitutional  provisions  as  to  the  right  of  trial  by  jury,  the 
proof  and  assess  the  damages  in  such  cases  without  a  jury. 
i  right  of  juries,  and  of  judges  to  whom  the  law  and  facts  are  submitted,. 
►r  damages  from  their  personal  knowledge,  see  note  3,  ante,  page  258. 
ig  the  former  and  the  present  practice  as  to  damages  in  actions  on  penal 
II,  ante,  page  70. 

\  v.  Depew,  3  Mar.,  183,  it  was  held  that,  upon  an  inquiry  of  damages  by 
ill  in  equity  had  been  taken  for  confessed,  the  attention  of  the  jury  should 
kind  of  damages  to  be  inquired  into;  and  that  the  decree  should  point  out 
e  evidence  to  be  used. 

ng  to  Reading  v.  Ford's  heirs,  I  Bibb,  340,  anrf  Moore  v.  Simpson,  5  Utt.¥ 
nquiry  parol  evidence  may  be  introduced  unless  the  order  of  the  chancel- 
wise;  and  when  the  finding  of  the  jury  is  not  supported  by  the  written 
,  it  should  be  presumed  that  parol  evidence  was  introduced,  and  that  pre* 
itand  unless  the  contrary  appears  from  a  bill  of  exceptions  on  a  motion  for 
therwise.     And  see  §  552,  subs.  2. 

;  Code  of  1854  it  was  held  that  no  assessment  of  value  is  necessary  in  an 
alue  of  medical  services  and  medicine  (15  B.  M.,  628) ;  nor  in  an  action 
nd  delivered  to  the  defendant  (2  Bush,  197);  but  the  court  may  give  judg- 
t  for  the  debt,  with  interest  from  the  commencement  of  the  action  (18 
:ause,  in  legal  contemplation,  the  action  is  founded  upon  the  defendant's 
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promise  to  pay  a  certain  sum  of  money,  since  the  law  implies  a  promise  to  pay  the  va 
4  Met.,  284;  5  Bush,  429. 

But  an  assessment  of  value  or  damage  was  held  to  be  necessary  in  an  action  for  the  vj 
of  coal  taken  by  the  defendant  from  the  plain  tiff  (14  B.  M.,  393)  ;  in  an  action  for  tresj 
on  the  plaintiff's  land  (18  B.  M.,  226) ;  in  an  action  for  the  value  of  goods  which  a  c 
mon  carrier  failed  to  deliver  according  to  contract  (I  Met.,  558);  for  the  value  of  < 
notes  which  the  defendant  failed  to  assign  according  to  his  covenant  (3  Met.,  1961;  for 
value  of  negro  clothing  which  the  defendant  failed  to  furnish  according  to  his  cont 
(4  Met.,  282) ;  for  the  value  of  wagons,  &c,  converted  by  defendant  to  his  use  (1  B 
191);  for  a  reasonable  attorney's  fee  (5  Bush,  1 10);  for  the  value  of  whisky  which 
defendant  failed  to  deliver  according  to  his  covenant  (5  Bush,  426);  and  for  the  pric< 
stipulated  services,  part  of  which  the.  defendant  refused  to  let  the  plaintiff  perform, 
Bush,  507. 

On  this  subject,  however,  the  Code  of  1854  has  been  changed  by  the  present  Cod< 
two  respects:  1,  ?  153  of  the  former  declared  that  " allegations  of  value,  or  of  amoum 
damage,  shall  not  be  considered  as  true  by  the  failure  to  controvert  them ;  "  whilst  $ 
of  the  latter  declares  that  allegations  concerning  value  or  amount  of  damage,  accOmpai 
by  an  allegation  of  an  express  promise,  or  by  a  statement  of  facts  showing  an  imp 
promise,  to  pay  such  value  or  damage,  need  not  be  proved  unless  traversed ;  and,  2,  { 
of  the  former  declared  that,  "if  the  taking  of  an  account,  or  the  proof  of  a  fact,  or 
assessment  of  damages,  is  necessary  to  enable  the  court  to  pronounce  judgment  upc 
failure  to  answer,  or  after  a  decision  of  an  issue  of  law,  the  court  may  take  the  acco 
hear  the  proof,  and,  in  actions  founded  on  contract,  assess  the  damages,"  &c,  whilst  \ 
of  the  latter  omits  the  words  "in  actions  founded  on  contract."  Therefore,  under 
present  Code,  though,  if  a  plaintiff  whose  property  the  defendant  has  wrongfully  < 
verted  to  his  own  use,  sue  for  the  tort,  he  must  prove  the  damages,  upon  a  judgmenl 
default :  yet  they  may  be  assessed  by  the  court,  which  could  not  have  been  done  under 
Code  of  1854;  and,  if,  as  he  may  do  (see  note  I,  ante,  page  80),  such  plaintiff  waive 
tort  and  sue  on  an  implied  contract  to  pay  the  value  of  the  property,  he  may  take  ji 
ment  by  default  therefor.     And  see  80  Ky.,  63;  82  Id.,  202-3. 

6.  When  proof  of  value  or  damage  is  necessary  to  authorize  a  judgment  therefor 
failure  to  plead,  or  after  a  decision  of  an  issue  of  law,  the  record  must  show  that  tl 
has  been  an  inquest  by  the  court  or  a  jury  or  a  commissioner.  14  B.  M.%  395 ;  18 
229;  3  Met.,  196;  I  Duv.,  281;  2  Id.,  281 ;  I  Bush,  191;  5  Id.,  428. 

But  a  recital  in  the  record  or  judgment,  that  the  cause  was  heard,  authorizes  the  ii 
ence  that  the  necessary  proof  was  heard.     2  Duv.,  281 ;  2  Bush,  169. 

7.  The  provision  as  to  proof  of  value  or  damage  applies  as  well  to  courts  of  equit 
to  courts  of  law.     18  B.  M.,  229. 

§  380  [410].  Judgment  for  part  of  claim  not  controverted. — If  onl 
part  of  a  claim  be  controverted,  judgment  may  at  any  time  be  rende 
for  the  part  not  controverted. 

1.  Taking  and  collecting  judgment  for  the  sum  which  is  not  controverted  does 
affect  the  plaintiff's  right  to  residue.     13  Bush,  407;  80  Ky.,  585. 

2.  See  J  634,  635,  and  640. 
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ARTICLE  III. 

JUDGMENT  BY  CONFESSION. 

to  be  taken. 

cause  of  action  to  be  stated, 
tof. 

1 1].  Any  person  may  personally  appear  in  a  court  of  compe- 
tion  and,  with  the  assent  of  a  person  having  a  cause  of  action 
confess  judgment  therefor ;  whereupon,  judgment  shall  be 
►rdingly.  v 

12].  The  cause  of  action  shall  be  briefly  stated  in  the  judg- 
a  writing  to  be  filed  as  pleadings  in  an  action. 
13].  Such  judgment  shall  authorize  the  same  proceedings  as 
endered  in  actions,  and  the  confession  shall  operate  as  a 
rors. 

ARTICLE  IV. 

MANNER   OF   GIVING   AND    ENTERING  JUDGMENT. 

nent,  when  to  conform  to  verdict. 

order  of  court, 
notwithstanding  verdict, 
on  set-off  or  counter-claim, 
in  action  for  personal  property, 
for  damages  given  by  statute, 
how  to  be  entered, 
showing  cause  against,  by  infant. 
to  be  cross-indexed  in  book, 
satisfaction  of,  to  be  entered  in  book. 

14].    When  judgment  to  conform  to  verdict. — After  a  jury-trial, 
ill  enter  judgment  in  conformity  to  the  verdict,  [unless  it  be 
one  or  more  questions  of  fact,  or]  unless  the  court  reserve 
consideration. 

'ords  impliedly  repealed  by  Act  May  15,  1886,  p.  120. 

•t  can  not  refuse  to  render  judgment  in  accordance  with  the  finding  of  the 

>er  notice  and  motion  made  after  the  time  to  move  for  a  new  trial  has  ex- 

4,469. 

!  sufficiency  of  a  verdict  to  authorize  a  judgment,  and  conforming  the  judg- 

ee  note  (a)  to  \  326. 

[  5].  When  judgment  to  conform  to  order  of  court.  — After  [such 
ct,  or]  such  reservation  the  clerk  shall  enter  such  judgment 
:he  court  may  direct. 

rords  impliedly  repealed  by  Act  May  15,  1886,  p.  120. 

16].  Judgment  notwithstanding  verdict. — Judgment  shall  be 
e  party  whom  the  pleadings  entitle  thereto,  though  there 
sen  a  verdict  against  him. 
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1.  If  the  defendant  plead  a  valid  defence,  to  which  there  is  no  reply,  he  is  entitl 
judgment  in  bar  notwithstanding  a  verdict  for  the  plaintiff:  neither  \  114  nor  \  134  c 
lode  has  any  application  to  the  case ;  and  it  is  erroneous  to  set  aside  the  verdict  and  s 
tie  plaintiff  to  reply.     Evans  v.  Stotu,  80  Ky.y  78. 

2.  See  note  (*•)  to  §  134,  as  to  curing  defective  pleadings  by  pleadings  of  adverse  ] 
r  by  verdict. 

§  387  [417].  Judgment  on  set-off  or  counter-claim. — If  the  defenc 
stablish  a  set  off  or  counter-claim,  and  the  plaintiff  fail  in  his  acti 
r,  if  the  set-off  or  counter-claim  exceed  the  sum  to  which  the  plair 
3  entitled,  judgment  shall  be  rendered  for  the  defendant  accordinglj 

If  there  be  an  issue  upon  the  defendant's  counter-claim,  and  "an  immaterial  issue  1 
le  plaintiff's  claim,  he  can  not  have  judgment  without  a  trial  upon  the  countered 
7  B.  Af.,  6S1. 

§  388  [418].  Judgment  in  action  for  personal  property. — In  an  ad 
sr  the  possession  of  specific  personal  property  (a),  the  plaintiff  r 
ave  judgment  for  its  delivery,  if  it  can  be  had;  and,  if  not,  for 
alue  and  for  damages  for  its  detention  (b).  If  the  property  have  b 
lelivered  to  the  plaintiff,  and  the  defendant  claim  a  return  thereof,  jt 
dent  for  the  defendant  may  be  for  the  return  of  the  property,  or 
alue  if  a  return  can  not  be  had,  and  damages  for  the  taking  and  w 
elding  of  the  property  (c). 

(a)  As  to  such  actions,  see  note  VII,  page  106;  and  as  to  claiming  immediate  deli 
f  the  property  in  such  actions,  see  title  8,  chapter  2,  of  Code. 

(£)  1.  Such  was  the  judgment  at  common  law,  unless  the  plaintiff,  after  ver 
ileased  his  claim  to  the  value  and  demanded  judgment  for  the  property  only.  If,  ] 
ver,  judgment  was  rendered  in  the  alternative,  the  defendant  could  satisfy  it  eithc 
elivering  the  property  or  by  paying  its  assessed  value,  and,  in  either  case,  damage; 
le  detention  (see  note  (h)  2,  ante,  page  278) ;  and  such  seems  to  be  the  law  now,  u; 
le  plaintiff  cause  an  execution  to  issue  for  the  property  only,  or  for  the  value  only, 
le  damages,  as  he  may  do.     G.  S.t  ch.  38,  art.  6. 

(r)  As  to  verdicts  and  judgments,  whether  for  the  plaintiff  or  for  a  return  of  the  p 
rty  to  the  defendant,  see  #330  and  note  (6)  thereto. 

§  389  [4J9]  Judgments  for  damages  given  by  statute. — If  a  part 
ntitled  to  damages  given  by  a  statute,  the  court  shall  render  a  ju 
lent  therefor  after  finding  the  amount  thereof,  or  after  causing  then 
e  found  by  a  jury. 

The  decision  in  Shirley'  v.  Landruw,  3  Busk,  552,  has  no  bearing  on  this  section,  ha 
een  based  on  the  provisions  of  Title  10,  chapter  2,  of  the  Code  of  1854,  which  have  1 
mitted  from  the  present  Code. 

§  39°  [42°]-  How  judgment  to  be  entered. — The  judgment  must 
ntered  on  the  order-book  (a)  and  specify  clearly  the  relief  grantee 
ther  determination  of  the  action  (b). 

(a)  1.  Judgments  are   matters  of  record;  and,  though   records  may  be  amende* 
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'  can  not  be  amended,  much  less  established,  upon  parol  evidence. 
1  Met.,  65. 

he  judge  of  the  clerk's  minutes  does  not  give  validity  to  a  judgment 
iefly  referred  to.  Johnson  v.  Commonwealth,  80  Ay.,  377. 
ce  of  rendering  judgments  on  the  fast  day  of  the  term,  and  leaving 
by  the  clerk  in  vacation,  is  one  that  should  not  be  encouraged.  .  .  . 
rs  are  so  entered  by  the  clerk  become,  when  signed  by  the  judge  at  the 
the  act  of  the  court  as  if  they  had  been  entered  and  signed  during  the 
idence  is  not  admissible  to  show  that  they  were' not  so  entered  and 
direct  proceeding  to  set  them  aside.  .  .  .  We  think  it  is  clear  that, 
ligned  at  the  succeeding  term,  orders  and  judgments  appearing  therein 
I  by  a  direct  proceeding  for  a  new  trial,  or  by  an  appeal  to  this  court ; 
1  a  direct  proceeding  for  a  new  trial,  parol  evidence  would  not  be  com- 
t  the  court  did  not  direct  the  judgment  or  order  to  be  entered,  unless  its 
>  have  been  procured  by  fraud.  Nor  can  the  record  be  corrected  by 
the  judge."     Bennett v.  Tier  nay,  78  Ay.,  580. 

;nt  to  be  in  forma  should  show  who  has  succeeded,  what  has  been 
>m  whom."     %$  Ky.,  309:  and  see  I   Bibb,  487-88;  I  /.  /.  M.,  377, 
Dana,  29. 

lie  should  describe  the  property  and  the  duties  of  the  commissioner 
o  (6  Man.,  265;  3  Dana,  181 ;  10  Bush,  67;  1 3  Id.,  474;  78  Ay.,  168) 
as  will  enable  him  to  act  without  referring  to  any  pleading  or  other 
9  Bush,  668;  13  Id.,  371. 

lould  not  be  conditional,  leaving  judicial  matters  to  be  determined  by  a 
ler.     4  Lift.,  193,  302. 

parties  as  being  •«  the  heirs"  of  A,  instead  of  stating  their  names,  does 
fment  void  :  the  error  is  a  clerical  misprision  which  may  be  corrected  if 
,3°9- 

Showing  cause  against  judgment  by  infant. — An  infant, 
irried  woman,  may,  within  twelve  months  after  attaining 
lty-one  years,  show  cause  against  a  judgment,  unless  it 
one  by,  or  for  necessaries  furnished  to,  the  infant;  or, 
dered  upon  a  set-off  or  counter-claim  stated  in  an  answer; 
n  of  such  judgment  shall  not  affect  the  title  of  a  bona 
under  it. 

>f  the  Code  of  1854  authorized  an  infant  to  show  cause  in  any  case  in 
:>  the  former  practice,  a  reservation  of  his  right  to  do  so  would  have 

0  the  former  practice,  see  4  Bibb,  11 ;  4  Mon.,  416;   10  Bush,  61. 

de  of  proceeding  to  show  cause  against  a  judgment,  see  }  518,  subs.  8, 

1  522. 

>n  5  of  {  518,  the  court  may,  after  the  term,  vacate  or  modify  a  judg- 
is  proceedings  against  a  person  under  disability,  except  coverture,  if  the 
lefendant  do  not  appear  in  the  record  nor  error  in  the  proceedings." 
>f  the  defendant  appears  in  the  record,  and  the  error  in  the  proceeding 
,  under  subsection  8  of  }  518  and  }  391,  may  vacate  or  modify  its  judg- 
shall  show  cause  against  it  within  twelve  months  after  attaining  the  age 
?.  In  such  a  case  it  is  neither  necessary  nor  proper  to  inquire  into  the 
roceedings  in  the  original  action.  If  they  are  irregular,  and  that  fact 
ord,  remedy  may  be  had  by  appeal.     But  the  infant  may  waive  errors 
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and  irregularities  in  the  preparation  of  the  cause,  even  when  they  are  patent,  anc 
at  once  to  show  cause  against  the  judgment  upon  the  merits  of  the  controversy;  an 
case,  the  judgment  being  prima  facie  correct,  it  is  necessary  and  sufficient  for  the 
show  that  it  did  him  actual  injustice  by  affecting  his  substantial  rights:  he  need  1 
any  of  the  special  grounds  for  which  new  trials  are  granted  to  adults.  Newland  \ 
18  B.  M.y  666;  Allen  v.  Troutman's  heirs ;  IO  Bushy  61 ;  Richards y  guardian,  v. 
adm'r,  /</.,  617. 

3.  An  infant  may,  any  time  during  his  minority,  show  cause  against  a  judg 
B.  M.,  671 ;  10  Bushy  61)  or  appeal  therefrom  (79  Ky.y  40) ;  but  he  can  not  ad 
remedies  at  the  same  time;  and,  if  he  appeal,  an  affirmance  of  the  judgment  bars 
to  show  cause  as  to  any  matter  which  could  have  been  beard  on  the  appeal.    4  B 

4.  The  fact  that  the  action  to  set  aside  a  judgment  against  infants  was  not 
within  twelve  months  after  one  of  them  arrived  at  age  does  not  bar  the  oti 
Bush,  61. 

§  392  [422].  Judgments  to  be  cross-indexed. — The  clerk  must 
record,  called  judgment  book,  in  which  all  judgments  shall  be 
betically  cross-indexed,  according  to  the  surnames  of  each  plainl 
each  defendant;  and  said  book  shall  state  the  date  of  the  judgm< 
order-book  and  page  containing  it,  and  satisfaction  of  it  when  s< 

§  393  L423]-  Satisfaction  to  be  entered. — Upon  the  return  of  ; 
cution,  showing  that  a  judgment  has  been  satisfied,  the  clerk  shj 
enter  satisfaction  on  the  judgment-book:  satisfied  by  executic 
party  or  his  attorney,  receiving  satisfaction  of  a  judgment  otl 
than  by  execution,  shall  make,  date,  and  sign  this  entry  uf 
judgment-book:  satisfied  in  full.  The  court  may,  on  motioi 
notice,  compel  an  entry  of  satisfaction  to  be  made. 

ARTICLE  v. 

CONVEYANCE  BY   COMMISSIONERS, 

I  394.  Conveyance,  when  to  be  made. 

§  395.  must  refer  to  judgment,  &c. 

§  396,  397-  title  passed  by. 

\  398.  court  must  approve. 

g  399.  how  to  be  signed. 

£  400.  recording  of. 

§  394  [424].  When  conveyance  to  be  made. — Real  property  1 
conveyed  by  a  commissioner  appointed  by  the  court — 

1.  If  by  the  judgment  in  an  action  a  party  be  ordered  to 
such  property  to  another  (a). 

2.  If  such  property  have  been  sold  under  a  judgment  or  ordei 
court  and  the  sale  confirmed  (b). 

3.  The  death  of  a  party,  after  a  sale,  does  not  prevent  a  conve 
It  shall  be  made,  and  shall  have  the  same  effect,  as  if  he  w< 
ing(r). 
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ction  relates  not  to  sales  of  land  under  judgments,  but  to  judgments  for 
:tion  for  specific  performance  of  a  covenant  to  convey ;  and  the  rule 
following  note,  as  to  the  passing  of  title  to  land  by  sales  under  errone- 
►es  not  apply  to  titles  under  erroneous  judgments  for  land,  even  the  plain. 
g  regarded  as  a  purchaser  pendente  lite,  with  implied  notice  of  any  defect 
ly  afterward  be  judicially  announced.     4  Dana,  99;  9  £.  M.,  230;  10 

le  of  1854  contained  no  provision  as  to  confirming  sales,  but  declared  that 
lay  be  conveyed  by  a  commissioner  .  .  .  where  such  property  has 
judgment  or  order  of  the  court,  and  the  purchase-money  paid"  (% 424). 
onfirmation  was  necessary  under  the  old  practice  (2  B.  M.,  411) ;  and,  I, 
nch  an  order  was  not  equivalent  to  an  order  directing  a  conveyance  ( Gilt 
t,  10) ;  and,  2,  the  decision  in  Vanee*s  adrnfr  v.  Foster  &  Ray,  9  Bush, 
fiorize  the  inference  that,  if  a  house  and  lot  be  sold  under  an  order  of 
ser  must  pay  the  amount  of  his  bid  though  the  house  be  accidentally 
before  he  receives  possession  and  before  the  sale  is  confirmed,  there  being 
•nfirmation  except  the  destruction  of  the  house. 

sllor  should  not  order  a  re-sale  merely  because  there  is  an  offer  of  an 
>er  cent.  9  Bush,  289.  A  decretal  sale  should  not  be  set  aside  for 
of  price ;  but  i€  in  this  case,  not  only  was  the  appellant's  bid  flagrantly 
on  that  ground,  ought  not  to  have  been  confirmed,  but  the  simple  fact 
n  would  have  sacrificed  the  interest  of  infants  entitled  to  the  guardian- 
court  was  itself  ample  ground  for  quashing  the  sale."  1  Bush,  13,  14. 
be  either  fraud  or  misconduct  in  some  one  connected  with  the  sale ;  some 
>rehension  on  the  part  of  those  interested  or  of  the  officer  who  conducts 
irregularity  in  the  proceeding,  or  other  circumstances  attending  it,  con- 
1  fairness,  before  the  chancellor  will  refuse  to  confirm  this  act  of  his  com- 
4$h,  289. 

e  price  bid  is  greatly  disproportioned  to  the  actual  value  of  the  property, 
onal  circumstances  are  required  to  justify  and  make  it  the  duty  of  the 
it  aside.  And  where  there  is  any  fact  connected  with  the  sale  from 
be  presumed,  or  when  the  defendant,  by  casualty  or  misfortune,  has  been 
>pearing  in  the  action,  or  taking  steps  to  avoid  a  sacrifice  of  his  property, 
iide."     84  A>.,  693. 

•der  for  the  sale  of  a  house  and  lot  belonging  to  adult  and  infant  devisees, 
reported  a  sale  for  $1,100.  All  the  devisees  moved  to  quash  the  sale,, 
i  of  gross  inadequacy  of  the  price  bid,  and  two  of  them,  being  adults, 
5  property  at  $3,000,  as  so  much  of  their  interest  in  the  testator's  estate ; 
ihing  the  sale,  and  adjudging  the  property  as  $3,000  to  the  proposing 
med.     I  Bush,  13,  14. 

not  be  set  aside  on  the  ground  that  the  judgment  under  which  it  was 
>us,  the  term  at  which  the  judgment  was  rendered  having  expired.     2 

ronfirming  a  sale  is  a  final  order,  which,  after  the  term  when  it  was 
cept  in  actions  against  defendants  constructive  summoned)  be  set  aside 
1  court  which  made  it,  either  for  the  purpose  of  relieving  the  purchaser 
egularities  in  the  sale  or  of  incumbrances  upon,  or  defects  of  title  to, 
fet.,  284;  3  Id.,  501;  10  Bush,  408;  13  Id.,  591) ;  though  the  judgment 
eversed,  and  though  the  plaintiff  may  have  been  the  purchaser:  "all 
;  may  except  to  the  report  of  sale,  and  for  sufficient  cause  shown  can 
lation ;  but,  when  the  sale  is  confirmed,  the  chancellor  loses  all  power 
ring  the  term  at  which  the  order  is  made,  and  the  remedy  of  the  party' 
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is  by  an  appeal  from  the  order  of  confirmation,  if  there  are  sufficient  grounds  i 
aside  the  sale  "  ( Yocum  v.  Foreman,  14  Bush,  494,  and  cases  cited) ;  but  as  to  case 
the  plaintiff  is  the  purchaser,  see,  contra,  Miller,  &c.t  v.  Ifall&*  wife,  1  Busk,  2 
was  not  noticed  in  Yocum  v.  Foreman. 

If,  however,  the  sale  be  void,  the  court  may  disregard  the  order  of  confirm; 
give  relief.     3  Met.,  502-3,  and  cases  cited. 

6.  Though  a  sheriff's  sale,  under  execution,  of  more  land  than  is  necessary 
the  execution  is  void ;  yet,  as  a  commissioner  selling  under  a  decree  acts  as  the  ag 
court,  a  sale  of  more  land  than  is  authorized  by  the  decree,  if  confirmed  by  t 
is  not  void  and  can  not  be  assailed  in  a  collateral  proceeding.     Dawson  v. 
Bush,  408. 

7.  As  to  sales  by  commissioners,  see  g$  694  to  699  and  notes. 

(c)  Death  of  a  party  after  confirmation  of  a  sale,  or  after  a  commissioner 
•ordered  to  convey,  does  not  render  a  revivor  necessary.     G.  S.,  ch.  24,  §35. 

§  395  [425]«  Commissioner's  deed  must  refer  to  judgment,  &< 
deed  of  the  commissioner  shall  refer  to  the  judgment,  orders,  1 
<:eedings,  authorizing  the  conveyance,  so  that  the  same  may  be 
found. 

§  396  [426].    Title  passed  by  commissioner's  deed. — A   con' 
made  in  pursuance  of  a  judgment  shall  pass  to  the  grantee  the 
the  parties  ordered  to  convey  the  land. 

§  397  [427]-  A  conveyance  made  in  pursuance  of  a  sale  ord 
the  court  shall  pass  to  the  grantee  the  title  of  all  the  partiei 
action  or  proceeding. 

§  398  [428].  Approval  of  deed. — A  conveyance  by  a  comm 
shall  not  pass  any  right,  until  it  has  been  examined  and  apprc 
the  court — which  approval  shall  be  indorsed  on  the  conveyan 
recorded  with  it. 

An  approval  by  the  court  was  necessary  under  the  old  practice.      14  B.  M.,  7 

§  399  [429J •  How  deed  to  be  signed,  Grc. — It  shall  be  neces 
the  conveyance  to  be  signed  by  the  commissioner  only,  without 
the  names  of  the  parties  whose  title  is  conveyed ;  but  the  na 
such  parties  shall  be  recited  in  the  conveyance. 

§  400  [430].  Recording  of  deed. — The  conveyance  shall  be  r< 
where,  by  law,  it  should  have  been  recorded,  had  it  been  made 
parties  whose  title  is  conveyed  by  it. 
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CHAPTER  IV. 

REVIVOR   OF  JUDGMENTS. 

Execution,  issuing  of,  within  what  time  allowed, 
after  death  of  a  plaintiff, 
clerk's  indorsement  on,  after  death  of  plaintiff. 

subject  to  control  of  court, 
binding  on  sheriff, 
requisites,  before  making, 
against  surviving  defendant. 

may  be  quashed  or  enjoined  for  error  in  clerk's  indorsement, 
death  of  defendant  after  sale  under, 
levy  of. 
Levivor  against  defendant's  representatives,  when  and  how  made. 

|.  Within  what  time  execution  may  issue. — An  execution 
upon  a  judgment  at  any  time  until  the  collection  of  it  is 
statute  of  limitations,  although  no  execution  may  have 
y  issued  within  a  year  and  a  day. 

:].  Issuing  of  execution  after  death  of  a'  plaintiff. — The 
trty,  after  recovering  a  judgment,  shall  not  prevent  the 
execution  afterward:  but — 

judgment  recovered  by  one  party,  execution  issued  after 
it  be  in  favor  of  his  representative  or  successor  who  is 
property  for  which  the  judgment  was  rendered, 
judgment  recovered  by  several  parties,  execution  issued 
;  of  one  must  be  in  favor  of  the  other, 
judgment  recovered  by  several  parties,  execution  issued 
1  of  all  of  them  must  be  in  favor  of  the  last  survivor's 
or  successor  who  would  have  been  entitled  to  the  prop- 
gment  had  been  recovered  by  such  survivor  only, 
k  shall  indorse  on  the  execution  the  names  of  the  decedent 
irvivor,  representative,  or  successor, 
icution  issued  in  favor  of  a  survivor,   representative,  or 
1  decedent,  shall  be  subject  to  the  control  of  the  court 
*d  for  the  protection  of  any  person  interested  therein. 

»f  the  plaintiff,  though  it  does  not  "abate  either  the  judgment  or  the 
ids  proceedings  until  administration  be  granted,  and  until  the  clerk  be 
ke  the  proper  indorsements  upon  the  execution ;  and  a  replevin-bond 
aintiff's  death  and  before  such  indorsement  is  void  (I  Duv.t  195) ;  and 
>urt  is  necessary  to  enable  the  clerk  to  issue  an  execution  on  the  judg- 
244. 

f  an  execution  which  has  been  levied  is  not  lost  by  the  death  of  the 
itioni  exponas  be  issued  within  reasonable  time.     17  B.  M.,  244. 
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§  403  [433].  Clerk's  indorsement  binding  on  sheriff. — Upon  such  e: 
cution,  the  person  entitled  thereto,  according  to  the  indorsement  of  I 
clerk,  shall  be  treated  by  the  sheriff  as  the  plaintiff  therein. 

§  404  [434].  Requisites  for  clerks  indorseitient. — The,  clerk,  bef< 
making  the  indorsements  required  by  subdivision  4  of  §  402,  shall  requ 
the  person  claiming  right  thereto  to  file  an  affidavit  showing  his  rig 
If  the  affiant  state  that  he  is  a  personal  representative  or  successor  o 
decedent,  the  clerk  shall  also  require  him  to  file  a  copy,  properly  c 
tified,  of  his  appointment  as  such,  by  a  competent  tribunal  in  1 
United  States ;  and,  unless  the  appointment  was  made  in  Kentucky,  1 
clerk  shall  also  require  of  him  a  covenant,  with  good  surety,  that 
will  dispose,  according  to  law,  of  any  property  which  he  may  rece 
upon  the  execution.  If  the  affiant  state  that  he  is  a  devisee  of  a  de 
dent,  the  clerk  shall  require  him  to  -file  a  copy  of  the  will,  certified  b; 
clerk  of  a  county  court  in  this  State  in  which  the  will  or  a  cop) 
recorded. 

§  405  [435].  Execution  against  surviving  defendant. — The  death  o 
defendant  shall  not  prevent  the  issuing  of  an  execution  against  a  s 
viving  defendant. 

This  applies  to  lost  records  as  well  as  other  cases.     I  Duv.,  307-8. 

§  406  [436].  Quashing,  &c,  of  execution  for  error  in  indorsem 
The  court  may,  after  reasonable  notice,  quash  an  execution,  on  the  groi 
that  the  representative  or  successor  of  a  deceased  plaintiff  is  not  pr 
erly  stated  in  the  indorsement  on  the  execution ;  and  during  vacat 
of  the  court  the  defendant  may  obtain  an  injunction,  upon  its  be 
made  to  appear  that  the  persons  named  are  not  entitled  to  the  judgm 
on  which  the  execution  was  issued. 

§  407  [437].    Proceedings  after  death  of  execution-defendant. — 1.  1 
death  of  a  defendant  after  a  sale  of  his  property  under  execution  si 
not  prevent  a  conveyance  of  the  property.     It  shall  be  conveyed  in 
same  manner,  and  with  the  same  effect,  as  if  he  were  living  (a). 

2.  The  levy  of  an  execution  is  not  discharged  by  the  death  of 
defendant ;  but  is  suspended,  according  to  the  provisions  of  the  n< 
following  subsection  (&). 

3.  A  judgment,  or  the  levy  of  an  execution,  may  be  revived  agai 
the  personal  representative  or  successor  of  a  defendant  after  the  la] 
of  six  months  from  the  time  of  the  qualification  of  his  first  repres 
tative ;  and,  against  a  real  representative,  after  the  lapse  of  twe 
months  from  the  time  of  the  death  of  the  defendant.  If,  howev 
owing  to  the  perishable  nature  of  the  property  levied  on,  or  the  cost 
keeping  it,  a  sale  of  it  would  be  beneficial,  the  court,  or  the  judge 
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vacation,  may  so  order ;  and  the  proceeds  shall  be  held  subject  to  the 
order  of  the  court  on  the  rule  for  a  revivor. 

4.  The  revivor  may  be  made  upon  a  rule  in  the  action,  ten  days' 
notice  of  which  shall  be  served  in  the  same  manner  as  a  summons. 
The  motion  for  revivor  shall  be  docketed  and  tried  as  other  motions ; 
the  court  may  hear  it  during  any  day  of  the  term ;  and  may  cause  exe- 
cution to  issue  without  delay  (c). 

{a)  The  death  of  a  party  after  confirmation  of  a  sale  made  under  an  order  of  court,  or 
after  a  commissioner  has  been  ordered  to  convey,  does  not  render  a  revivor  necessary. 
G.  S.,  ch.  24,  535. 

(b)  1.  If  the  defendant  die  after  a  levy  upon  his  land,  but  before  a  sale  of  it,  the  title 
passes  to  his  heirs;  and  a  sale  of  it  by  the  sheriff,  without  a  revivor  against  the  heirs,  is 
void  (I  Bush,  205;  2  Id.,  514;  5  Id.,  538);  but  the  lien  created  by  the  levy  may  be  en- 
forced in  eqnity  (with  priority)  as  other  claims  against  a  decedent's  estate.     2  Bush,  519  ; 

5^.538- 

2.  An  execution  can  not  be  levied  on  the  property  of  a  person  judicially  found  to  be 
of  unsound  mind;  but  a  judgment  rendered  against  such  person  before  he  was  of  unsound 
mind  may  be  revived  by  an  action  against  him  and  his  committee.     5  Bush,  686. 

(c)  I.  The  provisions  of  \  407  apply  to  replevin-bonds.     8  Bush,  290. 

2.  Section  407  has  so  amended  §437  of  the  Code  of  1854  as  to  authorize  a  revivor  of 
judgments  by  motion  instead  of  by  action.  Section  473  of  the  Code  of  1854  declared 
that  "no  suit  shall  be  brought  against  a  personal  representative  until  after  a  demand  is 
made  of  him,  accompanied  with  the  affidavit  required"  [by  the  Revised  Statutes] ;  and 
those  provisions  were  held  to  be  applicable  to  an  action  to  revive  a  judgment.  7  Bush,  301. 
Section  437  of  the  present  Code,  which  relates  to  actions,  declares  that  "  the  provisions  of 
8  35  to  39*  °°tn  inclusive,  of  article  2,  chapter  39,  of  the  General  Statutes,  concerning 
decedents'  estates,  are  adopted  as  part  of  this  Code;"  and,  in  view  of  those  provisions, 
and  of  J  732,  subs.  34,  of  the  Code,  which  declares  that  the  word  **  action  embraces  .  .  . 
special  proceedings,  so  far  as  the  provisions  of  this  Code  concerning  actions  are  properly 
applicable  to  such  proceedings,"  it  seems  clear  that  affidavit  and  demand  are  necessary 
upon  a  motion  to  revive  a  judgment  against  personal  representatives. 

3.  The  provisions  of  the  Code  of  1854,  concerning  the  revivor  of  judgments,  and 
which  did  not  authorize  a  scire  facias,  were  held  to  apply  to  judgments  rendered  before  the 
Code  was  enacted.     3  Met.,  547. 

4.  As  to  revivor  of  actions,  see  Title  XI  of  Code. 
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TITLE    X. 

PROCEEDINGS  IN  CERTAIN  ACTIONS. 

Chap.  i.  Actions  against  absent  and  unknown  defendants. 

11  2.  Ali?nony  and  divorce. 

1  *  3 .  Settlement  of  trust  estates  and  of  estates  of  deceased  pen 

' l  4.  Enforcing  the  satisfaction  of  judgments. 

li  5 .  Summary  proceedings. 

"  6.  Civil  proceedings  on  be/talf  of  the  Commonwealth. 

"  7.  Arbitrations  and  awards. 

"  8.  Forcible  entry  and  detainer. 

"  9.  Probate  of  wills. 

"  10.  Settlement  of  the  accounts  of  fiduciaries  by  the  county  c 

"  11.  Caveats. 

"  12.  Writs  of  mandamus  and  prohibition. 

"  13.  Repealing  and  vacating  charters,  and  preventing  the  \ 

pation  of  an  office  or  franchise. 

il  14.  Sale  of  real  property  of  persons  under  disability. 

"  15.  Division  of  land,  and  allotment  of  dower. 


CHAPTER  I. 

ACTIONS   AGAINST   ABSENT   AND    UNKNOWN    DEFENDANTS. 


\  408. 

Absent  defendants,  appearance  and  defence  by. 

8409. 

when  allegations  against,  to  be  taken  as  true. 

§410. 

refunding  bond  to,  before  judgment. 

24". 

retention  of  case,  if  not  given. 

§412. 

examination  of  plaintiff,  as  to  claim  against. 

2413. 

set-oft'  or  counter-claim  of. 

2414. 

entitled  to  re-trial  in  five  years. 

$415- 

unless   served  with   coj 

judgment. 

14I6- 

how  to  be  s 

with. 

2  417. 

can  not  affect  bona  fide  purchasers  by  re-trial. 

§418. 

how  lien  on  property  of,  created. 

§419. 

personal  judgment  against,  forbidden. 

§  408  [438].  Appearance  and  defence  by  absent  defendants. — A  def 
ant  constructively  summoned  shall  be  allowed  at  any  time  before  ji 
ment  to  appear  and  defend  the  action ;  and,  upon  a  substantial  defi 
being  disclosed,  time  may  be  given  on  reasonable  terms  to  prepar< 
trial. 
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iant  may  appear  at  any  time  before  judgment  and  not  only  make  defence, 
to  affirmative  relief.     1 1  Bush,  520. 

,  <5rY.,  Bridge  Co.  v.  Woolley,  78  Ay.,  523,  it  was  held  that  a  corporation 
islatures  of  Ohio  and  Kentucky,  by  the  same  name,  for  the  purpose  of 
over  the  Ohio  River,  could  be  sued  as  a  non-resident. 

|.  What  allegations  against  absent  defendants  shall  be  taken 
\  action  against  a  defendant  constructively  summoned,  if 
e  with  the  petition  his  own  affidavit  (a)  stating  that  any 
ons  thereof  recited  in  the  affidavit  are  true,  and  known 
e  defendant,  and  that  they  can  not  be  proved  or  shown 
1  by  his  answer,  so  far  as  the  affiant  knows  or  believes, 
is,  unless  denied  by  the  answer,  shall  be  taken  as  true  (b). 

it  may  be  supplied  by  the  allegations  of  a  verified  petition.     7  Bush,  448. 
m  v.  McElroy,  2  Bush,  132,  it  was  held  that  the  absence  of  the  defend- 
d,  unless  the  plaintiff  make  affidavit  that  he  can   not  prove  it  except  by 
swer.     But  see  \  58,  subs.  6,  of  Code  and  note  thereto. 
1  rule,  in  the  absence  of  the  affidavit  mentioned  in  £409,  the  plaintiff's 

a  defendant  constructively  summoned,  and  who  has  not  appeared  in 
be  proved  (§  126,  subs.  3) ;  but  the  plaintiff  is  not  bound  to  prove  the 
:d  (3  Met.,  516),  or  note  on  which  the  action  is  founded  (I  Duv.,  395)  ; 
such  note  to  the  plaintiff,  though  made  without  indorsement,  possession 
facia  evidence  of  title.  I  Met.,  651 :  but,  as  to  the  latter  proposition, 
rfy's  adm'r,  79  Ky.,  409. 

against  the  absent  defendant  be  so  old  as  to  authorize  the  presumption 
ts  tending  to  rebut  that  presumption  should  be  proved.     9  Dana,  265. 

against  a  non-resident  to  enforce  a  lien  on  land  for  the  purchase-money, 
id  that  the  first  installment  had  been  paid,  and  filed  a  deed  (which  had 
ed)  reciting  such  payment.  In  an  amended  petition  it  M'as  alleged  that 
:nt  of  payment  in  the  original  petition  was  a  mistake,  and  that  no  part 
nent  had  been  paid :  held,  that  the  allegations  of  the  amended  petition 
the  recital  in  the  deed  and  the  admission   made  in  the  original  petition. 

.  Refunding  bond  before  judgment. — Before  judgment  is 
st  a  defendant  constructively  summoned  and  who  has  not 
l  bond  shall  be  executed,  with  good  surety  approved  by 
he  effect  that,  if  the  defendant  shall  procure  a  vacation  or 
r  the  judgment,  the  person  in  whose  favor  it  was  rendered 
o  the  defendant  any  property  or  money  obtained  under 
,  restoration  of  which  shall  be  adjudged  (b).  If  the  judg- 
or  of  persons  having  distinct  interests,  such  bond  may  be 
ich,  according  to  his  interest. 

of  an  attorney  appointed  to  defend  a  person  constructively  summoned, 
mployed  by  the  defendant,  is  appearance  of  the  defendant  in  the  action 
1 ;  so  is  an  execution  of  a  bond  by  or  for  a  defendant  whereby  an  attach- 
l,  or  the  possession  of  attached  property  is  obtained  or  retained  by  him 
5  the  filing  of  an  affidavit  by  such  defendant,  controverting  the  ground 
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s  issued  (4  Met.,  1 18  :  so  is  the  filing  of  an  answer  by  him,  th< 
made  without  entering  his  personal  appearance,  which  he 
sk,  448) :  so  is  his  prosecution  of  an  appeal ;  and  upon  reve 
e  to  the  court  below  no  warning  order,  nor  appointment  0 
t  the  defendant  may  demur  or  answer  (I  Met.,  649;  AIL 
if  no  bond  had  been  given,  the  attachment  should  be  discha 
tv.,  491) :  but  an  appeal  is  not  an  appearance  in  the  c 
ie  mandate  of  the  Court  of  Appeals,  and  the  defendant  h 
:xt  term  (Beazley  v.  Muret,  1  Bush,  466)  :  and  an  appeal  ii 
tut  his  consent  is  not  an  appearance.  3  Busk,  171. 
lent  before  a  refunding  bond  is  given  and  apprmed  by  the  cot 
nd  the  error  can  not  be  cured  by  giving  a  bond  at  a  subseq 
las  been  taken  and  an  appeal  bond  executed  (Calk  v.  fra 
the  error,  as  was  held  in  the  case  last  cited,  being  a  judicial 
>n,  could  not  have  been  cured,  perhaps,  even  if  there  had  1 

ie  bond  does  not  render  the  judgment  void :  it  protects  a 
e  to  the  absent  defendant  (3  B.  M.,  504) ;  and  a  sale  und 
r  (Thomas  v.  Makone,  9  Bush,  III),  subject  to  the  provision 
e  plaintiff. 

e  given,  and  a  sale  under  the  judgment  be  set  aside  for  in 
urchaser  can  not  resort  to  the  bond  for  recovery  of  the  ra< 
t  may  require  the  plaintiff  who  received  the  money  to  retur 
ce  should  be  given  to  the  claim  of  the  purchaser.     Salter  v.  D 

>t  be  given  by  a  plaintiff  before  enjoining  a  judgment  obta 
;nt.     5  Busk,  666. 

possession,  under  a  decree  for  the  specific  execution  of  a 
and  whose  vendor  is  insolvent,  finds  it  necessary  to  sue 
the  vendor  must  give  a  bond  of  indemnity  before  the  vend 
lase-money.     Denny  v.  Wickliffe,  1  Met.,  216. 

ntion  of case »,  if  bond  not  given. — If  the  bond  ir 
t  given,  the  court  may  enter  a  judgment  ascert 
parties ;  but  shall  retain  control  over  and  prese 
ty,  or  the  proceeds  thereof,  which  may  have  b 
1,  until  the  expiration  of  the  period  allowed  to 
ind  make  defence — when,  if  no  defence  be  mz 
rty  or  its  proceeds  shall  be  delivered  according 

d  41 1  shall  not  apply  in  actions  in  which  the  C 
plaintiff,  and  is  the  beneficial  owner  of  the  dem 
i."     Amendment,  May  3,  1888.] 

mination  of  plaintiff  as  to  claim. — Before  rendei 
defendant  constructively  summoned  and  who 
art  may  cause  the  plaintiff  to  appear  personall] 
nmissioner,  and  answer  under  oath  interrogate) 
jments   of  the  petition,   or  any  defence  then 
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offs  or  counter-claims,  and  may  order  the  examination  to 

)  writing  and  filed  with  the  papers  of  the  action. 

4].   Allowance  of  set-off  or  counter-claim  against  plaintiff. 

\  examination,  any  set-off  or  counter-claim  be  disclosed,  it 

ited  and  allowed  in  the  judgment. 

;].    Within  what  time  new  trial  may  be  granted. — A  defend- 

hom  a  judgment  may  have  been  rendered  upon  constructive 

summons,  and  who  did  not  appear  (a),  may,  at  any  time  ^>  (fy.  & 

*ars  after  the  rendition  of  the  judgment,  move  to  have  the 

d  (b) ;  and,  security  for  the  costs  being  given  (c),  shall  be 

nake  defence ;  and,  thereupon,  the  action  shall  be  re-tried, 

tad  been  no  judgment  (d) ;  and,  upon  the  new  trial,  the 

mfirm  the  judgment,  or  modify  or  set  it  aside ;  and  may 

intiff  to  restore  any  money  of  such  defendant  paid  to  him 

any  property  of  the  defendant   obtained   by  the  plaintiff 

yet  remaining  in  his  possession,  and  pay  to  the  defendant 

any  property  which  may  have  been  taken  under  an  attach- 

.ction,  or  under  the  judgment,  and  not  restored.      But  this 

not  apply  to  judgments  for  divorce,  so  far  as  the  divorce  is 

14,  said  chapter  and  title,  be  so  amended  as  that  when  the 
Ith  shall  have  received  money  under  a  judgment  which  may 
modified,  or  set  aside  under  the  provisions  of  said  section 
il,  the  court,  in  making  the  order  for  the  restoration  of  such 
direct  the  Auditor  of  Public  Accounts  to  draw  his  warrant 
isurer  for  the  proper  amount  in  favor  of  the  party  in  whose 
der  of  restoration  may  be  made,  and  it  shall  thereupon 
duty  of  the  Auditor  to  draw  his  warrant  in  obedience  to 

Amendment,  May$,  1888.] 
>].  The  plaintiff  may,  after  the  judgment,  cause  a  certified 
to  be  served  on  a  defendant  constructively  summoned, 
ants — other  than  married  women — and  persons  of  unsound 
soners;  whereupon,  the  period  in  which  such  defendant  is 
pear  and  have  a  new  trial  shall  be  reduced  to  one  year  after 

f].  Service  of  the  copy  of  a  judgment  in  this  State  shall  be 
ved  in  the  same  manner  as  the  service  of  a  summons ;  and, 
State,  in  the  manner  prescribed  in  §  56  as  to  the  service 
the  petition  and  summons  and  proof  thereof. 

at  constitutes  appearance,  see  note  {a)  to  #410. 

§763  of  the  present  Code,   no  judgment  against  a  defendant  who  shall 

onstructively  summoned,  and  who  shall  not  have  appeared  in  the  action 
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.     .     .     shall  be  reversed  or  modified  by  the  Court  of  Appeals,  until  a  motion  to  set  a 
or  modify  the  judgment  shall  have  been  made  in  the  inferior  court  and  overruled." 

That  provision  was  not  contained  in  either  the  Code  of  1851  or  the  Code  of  1854; 
under  the  Code  of  1851  it  was  held  that,  for  errors  apparent  in  the  record,  a  defen< 
who  had  been  constructively  summoned  and  who  had  not  appeared  in  the  action  had 
option  either  to  move  for  a  re-trial  or  to  appeal  to  the  Court  of  Appeals  {Payne  v.  Wi 
spoony  14  B.  M.,  270) ;  and  it  was  held  that  the  same  option  existed  under  the  Cod< 
1854,  though  \  903  thereof  declared  that  "  a  judgment  or  final  order  shall  not  be  reve 
for  an  error  which  can  be  corrected  on  motion  in  the  inferior  court,  until  such  motion 
been  made  and  overruled  "  (Dunn,  &C,  v.  Salter,  <5rV.,  1  Duv.t  342;  Jackson  v.  Spet 
Id.,  426)  ;  and  that,  as,  under  $448  (now  §417)1  the  granting  of  a  re-trial  by  the  c 
below  vacated  a  purchase  by  the  plaintiff  or  his  attorney  under  an  erroneous  judgme^ 
reversal  of  the  judgment  by  the  Court  of  Appeals  had  the  same  effect,  though  the  del 
ant  had  not  objected  to  the  confirmation  of  the  sale  {Dunn  v.  Salter,  I  Duv.,  348 ;  Jacks, 
Speed,  2  Id.,  429;  Salter  v.  Dunn,  &c,  1  Bush,  311) ;  but  that  he  could  not  pursue 
remedies  at  the  same  time  (4  Bush,  314) ;  and  that  judgment  on  the  appeal  barred  his  1 
to  move  for  a  new  trial  for  errors  apparent  in  the  record.     Salter  v.  Dunn,  1  Bush,  31; 

2.  A  formal  motion  for  a  re-trial  is  not  necessary.  The  execution  of  a  bond  for  1 
and  order  of  court  allowing  the  defendants  to  file  an  answer  and  cross-petition  «« imj 
a  motion  for  re-trial,"  and  gave  to  the  defendants  a  right,  after  the  lapse  of  five  year 
file  formal  grounds  for  a  re-trial,  by  way  of  amendment.     Barbee  v.  Fox,  <5rY.,  79  Ky., 

3.  A  motion  to  set  aside  a  sale  may  be  made  within  five  years  after  it  is  confirr 
but  such  motion  should  be  overruled  unless  "  it  be  made  to  appear  by  exceptions  filed 
sustained  that  the  order  [of  confirmation]  had  been  improperly  made  "  {Williams,  &t 
Taylor,  &c,  11  Bush,  375),  or  that  the  sale  was  not  made  in  the  manner  required  b) 
judgment  or  by  the  law.     Salter  v.  Dunn,  1  Bush,  311. 

Such  motion,  however,  if  made  more  than  five  years  after  the  order  of  sale,  can 
entitle  the  defendant  to  a  re-trial  of  that  order  (Williams,  &c,  v.  Taylor,  <5rY.,  su4 
Barbee  v.  Fox,  <5rY.,  79  Ky.,  588) ;  but  "  every  defence  or  objection  they  could  have  n 
to  the  motion  to  confirm  the  report  of  sale  before  it  was  done,  as  well  as  every  mc 
they  might  have  made  to  modify  or  set  aside  the  order  of  confirmation  after  it  was  ente 
if  they  had  been  present  by  actual  service  of  summons,  they  had  a  right  to  make  upor 
re-trial."     Barbee  v.  Fox,  &c.%  supra. 

{c)  An  order  stating  that  the  defendants  appeared  by  their  attorney,  Y,  and  tha 
his  motion  it  is  "ordered  that  he  be  entered  as  security  for  costs  for  said  defendants," 
sufficient  compliance  with  the  provision  of  \  414  as  to  costs.     6  Bush,  692. 

{d)  The  defendant  must  not  only  move  for  a  re-trial  and  give  a  bond  for  costs,  bu 
must  "then  present  a  defence  to  the  action,  and  it  is  only  after  doing  this  that  he  wi] 
entitled  to  a  re-trial,  and  it  is  only  after  his  defence  is  sustained  in  whole  or  in  part 
the  court  has  power  to  set  aside  or  modify  the  judgment."     11  Bush,  378;  1  Mar.,  2a 

{e)  This  provision  as  to  divorce-cases,  re-enacting  an  act  of  1869,  was  added  to  §44 
the  Code  of  1854,  which  was  held  to  apply  to  such  cases  without  qualification.  Meyi 
Meyar,  3  Met.,  298. 

§  417  [448].  Title  of  purchaser. — The  title  of  purchasers  in  g 
faith  to  any  property  sold  under  an  attachment  or  judgment  shall  no1 
affected  by  the  new  trial  permitted  by  §  414,  except  the  title  of  prop< 
obtained  by  the  plaintiff  and  not  bought  of  him  in  good  faith  by  oth 

I.  Property  purchased  by  the  plaintiff  can  not  be  regarded  as  the  subject  of  litigi 
until  the  defendant  has  moved  for  a  re- trial,  and  a  purchaser  from  the  plaintiff,  before 
motion  is  made,  may  be  a  purchaser  in  good  faith.     86  Ky.,  246. 
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fs  attorney,  purchasing  the  property  of  a  defendant  constructively  sum- 

the  same  manner  as  the  plaintiff  would  have  done ;  and  his  conveyance 

lis  children,  does  not  defeat  the  defendant's  right  to  restoration.     Lusk 

1  to  §414. 

J.  Lien  on  defendant's  property, — No  lien  on  the  property 
constructively  summoned  shall  be  created  otherwise  than 

ent  as  is  provided  in  chapter  3  of  title  8  or  by  judgment ; 

>erson  be  restrained  from  paying  or  delivering  any  money 
his  hands  belonging  or  due  to  such  defendant,  by  notice 

e  summons,  or  otherwise  than  by  attachment  or  judgment. 

> rough t  by  A  against  his  debtors,  B,  the  defendant,  was  constructively 
tract  of  land  belonging  to  him  was  attached.  B  mortgaged  the  land, 
;  who,  having  been  made  a  defendant,  filed  an  answer  contesting  the 
raying  for  an  enforcement  of  the  mortgage ;  and  it  was  held  that  the 
id  for  ii  regularities,  and  that,  therefore,  the  court  had  no  jurisdiction  of 
le  cross-petition.  Peters  v.  Conway,  4  Bush,  571.  In  a  note  on  page  39 
it  edition  of  the  Code  I  made  these  comments  on  that  case  : 
because,  though  the  attachment  was  void,  it  seems  that  the  court  had 
i  action  of  A ;  and  might,  on  final  hearing,  have  ordered  a  sale  of  the 
*nt  of  A's  demand,  after  satisfying  the  mortgage-debt.  The  court  seems 
liat  an  attachment  is  necessary  to  give  jurisdiction  of  an  action  against  a 
ctively  summoned.  This  seems  to  be  erroneous.  An  attachment  is  not 
1  ground  for  an  attachment  a  cause  of  action.  Such  ground  need  not  be 
;ion;  and,  until  the  decision  was  rendered  in  Scott  v.  Doneghy,  17  2?.  Af.9 
to  be  good  reason  for  believing  that  such  ground  could  be  stated  only  in 
;.  'This  provisional  remedy  is  merely  ancillary  and  incidental  to  the 
is  sought.  It  may  be  had  either  at  or  after  the  commencement  of  the 
SJuppardi  1  Met.,  97.  To  make  the  jurisdiction  of  the  court,  as  to  an 
>n  the  validity  of  an  attachment  obtained  in  it,  would  reverse  the  rule,  that 
ws  the  principal.'  Section  449  of  the  Code  of  1854,  of  which  \  418  of  this 
ly  a  copy,  declared :  *  No  lien  on  the  property  of  a  defendant  constructively 
;  created  otherwise  than  by  an  attachment,  as  provided  in  chapter  3  of 
tent.*  It  seems  clear  that  the  legislature  contemplated  that  an  action 
nt  constructively  summoned  might  proceed  to  judgment  against  him; 
ment  might  create  a  lien  upon  his  property,  though  the  plaintiff  had 
It  seems  difficult  to  perceive  upon  what  principle  it  can  be  held  that 
to  obtain  an  attachment-lien  can  affect  the  jurisdiction  of  the  court,  or 
laintiff,  as  to  the  action" 

however,  that  the  court  was  right  in  holding  that  it  had  no  jurisdiction; 
r  that  our  courts  can  not  assume  jurisdiction  of  an  action  for  money 
defendant  unless  it  be  shown  that  he  has  property  subject  to  the  juris- 
■t  (4  Dana,  146-47)  ;  and  of  course  that  fact  can  not  be  shown  by  a  void 
have  learned,  from  examination  of  the  record  in  the  office  of  the  clerk 
ppeals,  that  I  erred  in  assuming  that  the  plaintiff's  petition  showed  that 
property  subject  to  the  jurisdiction  of  the  court ;  for  it  failed  to  allege 
roperty  in  this  State,  real  or  personal :  hence,  though  the  decision  was 
>n  of  a  want  of  jurisdiction  from  the  invalidity  of  the  attachment  was  a 
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But  it  was  decided in  Grigsby  v.  Barr,  14  Bushy  330,  that  our  courts  have  no  jurisd 
of  an  action  to  subject  the  land  of  a  non-resident  for  debt,  although  the  plaintiff's  pe 
shows  it  to  be  subject  to  the  jurisdiction  of  the  court,  unless  it  be  attached. 

It  was  held,  however,  in  Trabue  v.  Conners,  84  Ky.,  283,  not  only  that  such  jurisd 
existed  without  an  attachment,  if  the  plaintiff  has  obtained  a  judgment  against  the 
resident,  with  an  execution  returned  "no  property  found ; "  but  that,  if  the  land  1 
scribed  in  the  plaintiff's  petition,  his  action  gives  him  alien  on  the  property. 

I  submit  the  following  suggestions  as  to  the  two  last  named  cases : 

I.   As  to  Grigsby  v.  Barr.* 

The  court  said  :  "  If  the  proceeding  might  be  had,,  as  in  this  instance,  without  be 
attachment,  the  defendant  might  appear  and  open  the  judgment,  and  conclusively 
that  he  was  not  indebted  to  the  plaintiff  in  any  sum  whatever ;  that  the  pretended 
was  without  foundation  in  fact,  and  although  the  plaintiff  might  be  insolvent,  yet  th 
of  the  purchaser  would  be  good,  and  the  plaintiff  without  remedy.  We  can  not  b 
that  the  legislature  intended  to  offer  such  facilities  for  fraud  and  to  sanction  such 
tice :  "  to  which  the  answer  is,  that  ?4io,  without  making  any  exception,  requires  the 
tiff  to  give  an  indemnifying  bond,  "with  good  surety  approved  by  the  court,"-*' 
judgment  is  rendered  against  a  defendant  constructively  summoned,  and  who  hi 
appeared." 

The  court  also  said,  in  substance,  that,  notwithstanding  the  words  "  or  by  judgi 
in  §418;  yet,  as  §419  forbids  a  personal  judgment  against  a  defendant  constructively 
moned,  and  as  \  194  authorizes  an  attachment  in  an  action  against  such  a  defendar 
plaintiff  can  not  acquire  a  lien  on  his  property  except  by  an  attachment.  But,  in  an 
under  title  10,  chapter  4,  upon  a  return  of  "no  property  found,"  the  petition  1 
described  the  property  which  the  plaintiff  sought  to  subject,  it  was  held  that  a 
service  of  process  on  the  defendant  created  a  lien  on  the  property,  although  \  442  dc 
that  "a  lien  may  be  be  created  on  the  property  of  the  defendant  by  the  levy 
attachment,  or  by  service  of  the  summons,  with  the  object  of  the  action  indorsed  th< 
on  the  person  holding  or  controlling  his  property." 

The  court,  however,  in  support  of  its  ruling  in  Grigsby  v.  Barr,  said :  "  All  pr< 
ings  to  subject  the  property  of  non-residents  not  actually  served,  and  who  do  notapp 
the  action,  are  in  derogation  of  the  common  law,  and  nothing  is  to  be  presumed  in  fa1 
the  jurisdiction. "  Are  not  proceedings  upon  returns  of  "no  property  found"  in  d 
tion  of  the  common  law  ?  But,  waiving  that  question,  I  submit  that  "[all  proceedi 
subject  the  property  of  non-residents  not  actually  served,  and  who  do  not  appear 
action,"  are  net  in  derogation  of  the  common  law.  According  to  the  common  la 
plaintiff  in  an  action  at  law,  upon  a  writ  being  returned  "  no  inhabitant,"  cou 
the  process  of  outlawry,  obtain  a  personal  judgment  against  the  defendant,  under  \ 
not  only  property  which  was  subject  to  execution,  but  also  chases  m  action  belong 
the  defendant,  could  be  subjected  for  the  satisfaction  of  the  demand.  Bacon's  s 
ment,  title  Outlawry.  Our  legislature  substituted  warning  orders  for  outlawry,  am 
ceedings  in  rent  for  proceedings  in  personam  {Scott  v.  McMillen,  I  Lift.,  302  ;  Moore  v.  Sit 
5  Id.,  49) ;  without,  however,  authorizing,  in  all  cases,  the  attachment  of  personal  pn 
(Afoorc  v.  Simpson,  supra) ;  and,  prior  to  the  act  of  February  2,  1837  (3  S.  L,,  12), 
was  no  statute  authorizing  the  attachment  of  non-residents'  lands  for  debt.  So  fa 
can  find,  the  statement  of  the  court  in  Grigsby  v.  Barr,  as  to  what  was  the  commoi 
is  supported  only  by  a  dictum  in  Harris'  heirs  v.  Bryants'  exr's,  7  J.  J.  Jf.,  379 — a  a 
because,  as  the  court  decided,  the  general  court,  in  which  the  action  was  brought,"!; 
jurisdiction  of  it    in  any  aspect  of  the  case.     What  was  said  by  the  court  in  Fet 

<'In  commenting  on  this  case,  my  references  wll  be  to  provisions  of  the  present  Code,  which,  as 
questions  involved,  are  substantially  the  same  as  those  of  the  Code  of  1854,  in  view  of  which  Gn 
Barr  was  decided. 
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Combs,  7  J.J.  M.,  247,  was  not  even  a  dictum  in  support  of  that  statement;  because  that 
case  was  governed  bj  the  act  of  1827  (M.  cV*  B.,  98),  which,  though  it  did  not  authorize 
the  attachment  of  non-residents'  lands,  regulated  proceedings  for  subjecting  them  for  debt. 
And  said  act  was  oar  first  statute  on  this  subject :  yet,  according  to  the  decision  (in  1822) 
in  Scott  v.  Mc Mitten,  1  Litt.,  302,  which  was  approved  in  Scott  v.  Coleman,  5  Man.,  73,  not 
only  did  courts  of  equity  have  jurisdiction  to  subject  a  non-residents'  land  for  debt,  but 
the  action  created  a  lis  pendens  lien.  To  say  that  the  chancellor  had  jurisdiction  in  Scott  v. 
Mc  Mitten,  because  the  non-resident  had  made  a  fraudulent  conveyance  of  the  land,  would 
not  refute  my  contention,  because  that  fact  did  not  give  jurisdiction ;  for  the  plaintiff  had 
not  obtained  a  judgment  at  law  on  his  demand,  and  the  court  conceded,  as  had  been 
decided  in  Gilpin  v.  Davis,  2  Bibb,  416,  that  a  creditor  could  not,  in  equity,  attack  a  frau- 
dulent conveyance  made  by  a  resident  debtor,  unless  such  judgment  had  been  obtained ; 
but  the  court  said:  "Cases  may  occur,  and  the  present  was  one  of  that  character  when 
Scott's  bill  was  filed,  where,  from  the  absence  of  the  debtor  from  the  country,  the  creditor 
would  not  be  able  to  establish  his  demand  at  law.  At  common  law,  the  creditor,  in  such 
a  case,  might  perhaps  establish  his  demand  at  law,  by  proceeding  to  outlaw  the  defendant ; 
but  in  this  country,  after  a  return  of  *  no  inhabitant '  on  the  writ,  the  suit  is  directed  to 
abate,  and  after  an  abatement  there  can  be  no  proceedings  to  outlawry.  Possessing,  there- 
fore, no  means  of  establishing  his  demand  at  law,  it  would  seem  the  creditor  ought, 
without  first  commencing  at  action  at  law,  to  be  allowed  to  apply  to  a  court  of  equity  for 
relief."  And,  Breckinridge  having  sued  Lytle,  who  was  constructively  summoned,  for 
the  rescission  of  a  contract  for  the  conveyance  of  land  and  for  the  recovery  of  purchase 
money  paid,  it  was  held  that  the  plaintiff  was  entitled  to  a  rescission  ;  and  that,  for  the  pur- 
chase money  paid,  he  was  entitled  to  a  sale  of  the  land  mentioned  in  the  contract,  on  which 
there  was  an  equitable  lien ;  and  that,  upon  a  proper  prayer  therefor,  any  other  property 
belonging  to  the  defendant,  and  within  the  jurisdiction  of  the  court,  might  have  been 
subjected  to  the  payment  of  his  demand.  Lytle  v.  Breckinridge,  3  J.  J.  M.,  671.*  More- 
over, in  a  case  which,  for  reasons  stated  by  the  court,  was  not  embraced  by  the  statutes 
which  authorized  attachments  at  law  of  personal  property  (M.  &>  B.,  158) ;  it  was  held  that 
the  chancellor  had  jurisdiction  of  an  action  against  a  defendant  constructively  summoned, 
for  the  subjection  of  his  personal  property  in  this  State  to  payment  of  a  purely  legal 
demand,  though  the  defendant  had  not  made  a  fraudulent  conveyance,  and  there  was  no 
ground  for  equitable  jurisdiction  except  his  absence  from  the  State  and  the  presence  of  his 
property  here.  Moore  v.  Simpson,  5  Litt.,  49.  Indeed,  the  equitable  rule  as  to  setting  off 
legal  demands  of  a  resident  against  legal  demands  of  a  non-resident  (see  ante,  page  137) 
seems  sufficient  to  prove  that  non-residence  which  deprives  a  resident  of  a  legal  remedy 
suffices  to  give  jurisdiction  to  the  chancellor  as  to  any  property,  even  a  chose  in  action, 
which  is  within  his  jurisdiction.  Nor  does  the  act  of  1827  prove  even  that  the  legislature 
regarded  a  statute  as  necessary  for  the  subjection  of  non-residents'  lands  for  debts :  its 
object  may  have  been,  and  probably  was,  the  protection  of  non-residents  by  requiring  (1), 
that  the  plaintiff  should  allege  in  his  bill  that  the  defendant  had  not  personal  property 
enough  to  satisfy  the  demand  ;  (2)  that  the  plaintiff  should  swear  to  his  bill;  and  (3)  that 
he  should  give  an  indemnifying  bond  before  any  decree  should  be  rendered. 

The  plaintiff's  counsel  in  Grigsby  v.  Barr  contended  in  argument  that  said  act  was 
still  in  force,  but  the  court  said  it  had  been  repealed  by  the  Code.  What  necessity  existed 
formalcing  that  announcement  ?  It  does  not  appear  that  the  plaintiff  had  complied  with 
the  above  mentioned  requirements  of  the  act :  to  the  contrary,  it  appears  from  the  opinion, 
as  has  been  shown,  that  he  had  failed  to  comply  with  one  of  them,  namely,  the  giving  of 
an  indemnifying  bond.  I  submit  that,  independent  of  the  provisions  of  the  Code  which 
will  be  presently  cited,  there  is  as  good  reason  for  holding  that  the  Code  has  not  repealed 


*  Though  that  case  was  decided  in  1830,  it  clearly  relates  to  the  law  as  it  existed  prior  to  the  act  of 
*8*7,  "  all  of  Breckinridge's  pleadings  were  filed  before  that  enactment. 
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the  act  of  1827,  as  there  is  for  holding,  as  has  been  held  (see  note,  ante,  page  25* 
it  has  not  repealed  the  act  of  1839,  (3  S.  L.,  573)  concerning  verdicts  and  jud 
against  joint  trepassers. 

But  \  194  declares  that,  in  an  action  for  money,  the  plaintiff  may,  at  or  after  \ 
mencement  of  the  action,  have  an  attachment  against  the  property  of  the  defendan 
be  a  non-resident  of  the  State  or  has  been  absent  therefrom  four  months.  Clear 
section,  instead  of  requiring  an  attachment  in  order  to  give  jurisdiction  of  an  acl 
money  against  a  defendant  constructively  summoned,  shows  that,  in  legislative  ( 
plation,  such  actions  may  be  maintained  without  attachments,  it  being  optional  \ 
or  not  the  plaintiff  will  procure  an  attachment  whilst  his  action  is  pending ;  and  I 
that  §418,  in  declaring  that  "no  lien  on  the  property  of  a  defendant  constructive 
moned  shall  be  created  otherwise  than  by  an  attachment  as  is  provided  in  chapt 
title  8  or  by  judgment,"  shows  that,  in  legislative  contemplation,  the  plaintiff,  in  ar 
for  money  against  a  defendant  constructively  summoned,  may,  without  an  attac 
obtain  a  lien  on  the  defendant's  property  by  a  judgment;  not  a  judgment  in  pe 
which  is  forbidden  by  §419,  but  a  judgment  for  a  sale  of  the  property. 

According  to  Grigsby  v.  Barr,  the  words  "or  by  judgment "  seem  to  be  withou 
To  meet  that  difficulty,  however,  the  court  said  that  "  the  provisions  of  chapter  I,  titl 
the  Code  [which  include  ?4i8]  may  well  apply  in  a  proceeding  to  foreclose 
gage  or  to  enforce  a  lien,  they  being  in  the  nature  of  proceedings  in  rem."  But  ai 
to  subject  a  non-resident's  land  for  debt  is  also  a  proceeding  in  rem,  though  not  I 
on  a  mortgage  or  other  lien ;  the  difference  between  the  old  practice  and  the  rul< 
lished  by  the  Code  being,  that,  under  the  former,  the  action  gave  a  lien  (1  Lift, 
Mon.,  74),  whilst  the  latter  requires  an  attachment  or  a  judgment  for  that  purpose 
submit  that  the  words  "or  by  judgment"  relate  to  proceedings  by  which  a  lien 
"created"  by  a  judgment;  and  not  to  proceedings  for  the  enforcement  of  pre-existir 
concerning  which  no  legislation  was  necessary  except  as  to  warning  orders,  &c.  7  J 
247.  To  hold  that  the  provisions  of  §418  relate  to  proceedings  of  the  latter  cl 
legislature  must  be  regarded  as  having  intended  to  make,  or  to  try  to  make,  the  no 
vision,  that  a  vendee  of  land,  to  whom  the  legal  title  has  been  conveyed  with  th 
vation  of  a  lien  for  purchase  money,  can,  by  leaving  the  State,  suspend  the  lien, 
the  vendor  can  not  make  it  available  except  by  attaching  the  land,  or  by  obtaining 
ment  for  the  sale  of  it;  the  vendee,  as  a  logical  consequence,  having  the  right 
meantime,  to  sell  it  free  from  the  incumbrance.  I  submit  that,  according  to  Gt 
Barr,  the  words  "or  by  judgment"  in  §418  not  only  seem  to  be,  but  are,  withou 

2.   As  to  Trabue  v.  Conner s. 

The  court  does  not  claim  that  a  judgment  and  an  execution  which  has  been  r 
"no  property  found"  give  to  the  plaintiff  a  lien  on  the  defendant's  property;  bu 
upon  the  authority  of  Ward's  adm'r  v.  /tobinson,  1  Bush,  295,  and  Murphy,  &c, 
ranys  trustee,  So  Ky.,  240,  that,  after  such  return,  an  action  to  subject  property 
defendant  which  is  described  in  the  petition  creates  a  lien  thereon.  In  those  c 
defendants  were  actually  and  not  constructively  summoned.  I  concede  the  correc 
the  decisions  therein.  They  maintain  the  rule  established  by  cases  cited  in  my  Is 
going  note.  This  was  not  contrary  to  §418  or  any  other  statute.  But  in  Trabue 
ners  the  defendant  was  constructively  summoned ;  and  I  do  not  understand  up< 
reasoning  the  court  held  that  the  plaintiff's  action  gave  him  a  lien,  whilst  e: 
approving  (see  84  Ay.,  287)  the  decision  in  Grigsby  v.  Barr,  the  pith  of  which  is 
an  action  against  a  defendant  constructively  summoned,  no  lien  can  be  created  ex 
an  attachment. 

Though  I  was  one  of  the  Code-Commissioners,  I  am  not  even  intimating  tha 
right  to  require  a  judgment  in  order  to  create  alien  on  property  which  has  not  been  at 
my  contention  is,  ita  lex  scripta  est.     As  to  land,  I  perceive  no  good  reason  for  r« 
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»ent  or  a  judgment,  in  order  to  create  a  lien ;  whilst,  as  to  personal  prop- 
ve  been  better,  perhaps,  to  declare  that  no  lien  shall  be  created  except  by 

>].   Personal  judgments  against  absent  defendants  forbidden. 
judgment   shall   be  rendered   against   a   defendant   con- 
mmoned  (a),  or  summoned  out  of  this  State  as  provided 
d  who  has  not  appeared  in  the  action  (c). 

Af.,  272;  2  Duv.,  429. 

ision  was  overlooked  in  Gtiswold  v.  Peckenpaugh,  1  Bush,  220.     There  can 
dgment  on  such  service.     1  Duv.,  170;  6  Bush,  594. 
1)  to  J  410  as  to  what  is  an  appearance. 


CHAPTER  II. 

ALIMONY  AND   DIVORCE. 

for  alimony  or  divorce  to  be  in  equity, 
rs  to  interrogatories  concerning  property  to  be  verified, 
ents  of  petition  must  be  proved  :  proof  of  residence. 

0  be  stated  besides  cause  for  divorce, 
nance  pendente  lite. 

ent  of  divorce  from  bond  of  matrimony,  requisites  of. 

how  annulled, 
bed  and  board,  how  annulled. 

].  Action  to  be  in  equity. — An  action  for  alimony  or  divorce 
uity. 

ing  alimony. 

*  the  law,  with  due  consideration  for  the  frailty  of  human  nature,  does 
onduct  of  a  wife  to  be  entirely  blameless,"  she  can  not  recover  alimony 
ly  in  fault  {Lee  v.  Lee,  1  Duv.,  196) ;  though  the  husband  may  also  have 

1  fault.      Griffin  v.  Griffin,  8  B.  A/.,  120;  Finley  v.  Finley,  9  Dana,  52. 
upon  principle,  and  according  to  the  decision  in  Strode  v.  Strode,  3  Bush, 
1  the  defendant  in  an  action  for  alimony  is  not  estopped  from  denying 

is  his  wife  by  having  represented  her  as  such  whilst  she  knowingly  lived 
ubinage;  he  is  so  estopped,  if  she  lived  with  him  believing  that  she  was 
er  their  marriage  had  been  solemnized,  though  it  was  void  because  he 

easonableness  of  an  allowance  for  alimony,  see  2  Lilt.,  337;  4  Id.,  252;  6 

hw.,  198;  3  Bush,  230;  80  Ay.,  679. 

-ounds  for  divorce,  see  G.  S.,  ch.  52,  art.  3. 

ts  for  divorce  against  absent  defendants,  see  note  (a)  2  to  #  57  of  Code. 

\usband*s  liability  for  costs,  and  for  the  fee  of  his  wife's  attorney,  see  G.  S., 

18  B.  Af.,  518;  2  Met.,  412;  3  Id.,  298,  432;   I  Duv.,  287,  289;  7  Bush, 

Bush,  437,  in  which  it  was  held  that  an  attorney's  fee  can  not  be  provided 

decision  in  the  case. 

trials  in  divorce-cases. 

78,  it  was  held  that  a  trial  by  jury,  in  a  divorce  case,  may  be  dispensed 

rt.     It  is  declared  in  the  General  Statutes  (ch.  52,  art.  3,  \  io),  that  "a 
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jury  shall  not  be  empanneled  in  any  action  for  divorce,  alimony,  or  maintenance.'1 
it  seems  clear  that,  under  the  Code  (2  313),  the  court  may  cause  any  issue  of  fact,  ev< 
a  divorce  case,  to  be  tried  by  a  jury. 

7.  As  to  the  venue  of  actions  for  alimony  or  divorce,  see  Code,  \  76,  and  notes. 

§421  [458].  As  to  verification,  &c. — The  pleadings  are  not  requi 
to  be  verified.  But  either1  party  may  file  interrogatories  to  the  otl 
in  regard  to  questions  of  property  involved  in  the  action,  which  s 
be  answered  on  oath,  as  interrogatories  in  other  actions,  and  have 
same  effect. 

§  422  [459].  Statements  of  petition  must  be  proved:  proof  of  reside 
The  statements  of  a  petition  for  a  divorce  shall  not  be  taken  as  t 
because  of  the  defendant's  failure  to  answer,  or  admission  of  tl 
truth  (a) ;  and  the  facts  as  to  residence  of  the  parties  must  be  pro 
by  [one  or  more  credible  witnesses.  (Act  of  1892,  Session  Acts, 
86.)] 

{a)  "Two  witnesses,  or  one  and  strong  corroborating  circumstances,  shall  be  neces 
to  sustain  the  charge  of  adultery  or  lewdness."  R.  S.,  chap.  47,  art.  3,  \  3;  G.  S.,  c 
52,  art.  3,  j|  3.  Any  other  ground  for  divorce  may  be  proved  by  one  witness.  Stibbh 
Stibbins,  I  Met.,  476. 

§  423  [460].  Facts  to  be  stated  and  proved  besides  cause  for  divo 
The  plaintiff,  to  obtain  a  divorce,  must  allege  and  prove,  in  addition 
a  legal  cause  of  divorce — 

1.  A  residence  in  this  State  for  one  year  next  before  the  commer 
ment  of  the  action  (a). 

2.  That  the  cause  of  divorce  occurred  or  existed  in  this  State, 
if  out  of  the  State,  either  that  it  was  a  legal  cause  of  divorce  in 
State  where  it  occurred  or  existed,  or  that  the  plaintiff's  residence  1 
then  in  this  State  (6). 

3.  That  the  cause  of  divorce  occurred  or  existed  within  five  y< 
next  before  the  commencement  of  the  action. 

(a)  1.  As  to  sufficiency  of  allegations  concerning  residence,  see  note  (a)  to  \  76. 

2.  This  provision  applies  to  actions  for  divorce  a  mensa  et  thoro  as  well  as  for  div 
a  vinculo  matrimonii;  but  it  does  not  apply  to  an  action  for  alimony,  which  may  be  m 
tained  without  suing  for  a  divorce  of  either  kind.     80  Ky.,  364. 

(6)  See  Bcket  v.  Beket,  17  B.  M.,  370;  and  Hick  v.  Hick,  5  Bush,  670. 

§  424  [461].  Maintaiance  pendente  lite. — During  the  pendency  of 
action  for  divorce  or  alimony,  the  court  may  allow  the  wife  mail 
nance  (a),  and  enforce  the  payment  thereof  by  orders  and  executi 
and  proceedings  as  in  cases  of  contempt  (d). 

{a)  1.  If  the  petition  pray  for  an  allowance  pendente  lite,  notice  of  application  thei 
is  unnecessary.     78  Ay.,  468. 
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;nce  is  admissible  on  hearing  of  the  applica 
has  a  right  to  make  the  allowance  cover  t 
the  next  term  of  the  court.  78  A>.,  469. 
lies  from  an  order  making  such  allowance, 
right  to  such  allowance,  and  its  reasonabh 
lich  the  court  said:  "Whether  the  appelli 
ight  essentially  depend  on  the  reasonable^ 
id  her  refusal  to  return.  But,  as  this  ca 
Uowance  in  the  meantime  may  be  proper 
arbitant  [namely,  $750  for  the  support  of  t 
imum  shown  by  the  evidence  to  be  needful 
al  income  for  the  support  of  himself  and  tv 
sand  dollars.  .  .  .  The  allowance  sh< 
ht  not  unreasonably  be  less." 
r.  McHatry,  2  Bush,  264,  it  was  held  ths 
right,  pendente  lite,  to  make  defendant  to 
him  by  unlawful  betting,  and  to  claim  judj 
alimony. 

1] .   Requisites  of  judgment  of  divorce 

ent  for  a  divorce   from  the  bond 

der  (6)  restoring  any  property,  not 

»f  the  action,  which  either  party  ma 

from  or  through  the  other,  durinj 

reason   thereof;  and  any  propen 

ideration,  shall  be  deemed  to  have 

c).     The   proceedings   to   enforce 

g  the  proper 

ay  hear  and  < 

lotice  to  the  \ 

t  apply  to  divorc 

e  made  in  cases  ii 
eadings,  and  was 
',  nor  to  settle  any  controversy  with  referc 
"     3  Met.,  489. 

e,  in  her  petition  for  a  divorce,  assert  a  els 
s  pendente  lite  and  to  which  the  purchaser  1 
3  a  trial  of  her  suit  for  divorce  should  no 

the  claimant  is  ready  for  trial.  3  Met.,  484 
the  husband,  pendente  lite,  of  his  wife's  pr 
it  she  has  sued  for  a  divorce  and  that  sh 
not  have  obtained  an  attachment  or  injuncl 

462  of  the  Code  of  1854  is  substantially  the 
i  "directly  or  indirectly,"  and  the  added 
t  valuable  consideration  shall  be  deemed  to 

ddition  was  made  in  view  of  Phillips  v.  PA 
conveyance  by  a  husband  of  a  life  estate  in 
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and  separate  use  of  his  wife  was  not  made  "in  consideration  or  by  reason  of"  marr 
It  seems  that,  perhaps,  a  husband's  conveyance  to  or  for  his  wife  is  to  be  regardc 
supported  by  a  "  valuable  consideration,"  if  made  for  the  sake  of  peace,  after  or  in 
of  an  immediate  separation  between  them  (Gaines*  adm'r  v.  Poor,  3  Met.,  503) ;  or  in  1 
promise  of  her  suit  for  divorce  and  alimony.     Flood  v.  Flood,  5  Bush,  167. 

2.  Judgment  for  divorce  entitles  the  wife  to  immediate  possession  of  her  land  w 
had  been  conveyed  by  her  husband  only.     7  Busk,  489. 

3.  See  Golding  v.  Golding,  82  Ky.,  51,  as  to  the  right  of  a  wife  to  set  aside  a  gift  tc 
husband,  independently  of  divorce. 

§  426  [463].  Annulling  judgments  for  divorce.  — A  judgment  of  dive 
from  the  bond  of  matrimony  may  be  annulled  by  the  court  which  1 
dered  it,  upon  a  petition  verified  by  the  parties  in  person  so  requesti 

§  427  [464].  A  judgment  of  divorce  from  bed  and  board  may 
annulled  by  the  court  which  rendered  it,  at  the  instance  of  either  pa 
showing  just  cause  therefor  in  an  equitable  action. 

It  was  held,  under  the  Code  of  1854^  that  a  new  trial  might  be  granted,  after  the  ti 
in  divorce-cases,  as  in  other  cases,  though  one  of  the  parties  may  have  married  in 
meantime.     Meyar  v.  Meyar,  3  Met.,  298.     But  see  now  §J  344  and  414. 


CHAPTER  III. 

SETTLEMENT  OF  TRUST   ESTATES   AND    ESTATES   OF   DECEASED   PERSONS. 

J  428.  Parties  to  action,  to  settle  decedent's  estate. 

\  429.  Statements  of  petition  :  sale  of  realty. 

\  430.  Reference  to  commissioner,  &c. 
§431.  by  clerk  in  vacation. 

I  432.  Creditor  becomes  party  by  presenting  claim. 
\  433.  failing  to  do  so,  loses  claim  against  representative. 

?  434.  but  not  against  1 

tees  and  distribu 

\  435.  Legatee  or  distributee  to  give  refunding  bond. 

\  436.  Injunction  against  other  actions. 

\  437.  Demand,  &c,  before  suit, 

g  438.  Foregoing  provisions  apply  to  trust  estates. 

§  428  [465].  Parties  to  action  to  settle  decedents'  estate. — 1.  A  rej 
sentative  (a),  legatee,  distributee,  or  creditor  (6),  of  a  deceased  per 
may  bring  an  action  in  equity  for  the  settlement  of  his  estate. 

2.  The  representatives  of  the  decedent  and  all  persons  having  a 
upon,  or  an  interest  in,  the  property  left  by  the  decedent,  or  any  j 
thereof,  and  the  creditors  of  the  decedent,  so  far  as  known  to  the  pi 
tiff,  must  be  parties  to  the  action  as  plaintiffs  or  defendants  (^r). 

[a)  I.  This  includes  heirs  and  devisees.      Code,    §  732,  suds.  18,  19. 

2.  The  appointment  of  an  administrator  of  a  non-resident  who  had  no  personal  p 
crty  in  the  State  is  void.     2  Met.,  306. 

(6)  A  creditor  may  impeach  a  settlement,  made  before  commissioners  of  the  co 
court,  of  the  debtor's  accounts  as  guardian  ;  and  may  recover  compensation  to  whicl 
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which  was  not  claimed  by  him  or  his  administrator.  Alsop's  creditors, 
d  wife,  14  B.  M.,  522. 

>ion,  partly  re-enacting  §  19  of  an  act  of  1839  (3  S.  L.,  245),  has  changed 
and  the  practice  -under  the  Code  of  1854:  see  Francis  v.  Smith,  1  Duv., 
as  said  that,  "^Vhere  there  are  a  number  of  creditors  who  are  parties  to, 
ider,  a  deed  of  trust  for  payment  of  debts,  the  uniform  practice  is  not 
creditors  to  be  brought  before  the  court  as  parties,  but  to  allow  them  to 
i  before  the  commissioners,  and  to  distribute  the  proceeds  of  the  trust 

0  the  rights  of  all  concerned.,,  Anc[  such  was  the  practice  under  the 
to  creditors  of  decedent's  estates.     Hvrner  v.  Harris1  ex'r,  10  Bush,  359. 

.  Statements  of  petition :  Sale  of  realty. — In  such  an  action,  n  aQiq 
ust  state  the  amount  of  the  debts,  and  the  nature  and  value 
ty,  real  and  personal,  of  the  decedent,  so  far  as  known  to 
ind,  if  it  shall  appear  that  the  personal  estate  is  insufficient 
2nt  of  all  debts,  the  court  may  order  the  real  property 
ievised  to  the  heirs  or  devisees  who  may  be  parties  to  the 
riuch  thereof  as  shall  be  necessary  (a),  to  be  sold  for  the 
le  residue  of  such  debts. . 

ig  more  of  an  infant's  land  than  is  necessary  to  pay  his  ancestor's  debts, 
193,  and  694,  subs.  2  (the  provisions  of  the  latter  not  being  in  the  Code 
!v.  Oven's  adm'r,  4  Met.,  197. 

].  Reference  to  commissioner,  &c. — In  all  actions,  the 
ike  an  order  for  the  creditors  of  the  decedent  to  appear 
missioner,  to  be  appointed  by  the  court  (a),  and  prove 
fore  a  certain  day  to  be  named  in  the  order  (£),  notice  of 
given  by  advertisement  in  a  newspaper;  or,  if  none  be 
le  county,  then  by  such  other  modes  as  the  court  may 
culated  to  give  such  creditors  actual  notice  of  the  order ; 
>n  to  the  advertisement  in  a  newspaper,  the  court  may 
ion  in  other  modes. 

ision   is  controlled   by  \  779  as  to  the   Louisville   Chancery  Court.     7 

/.  Cochran,  7  Bush,  555,  the  court  said:  "As  the  Code  imperatively 
r  of  reference  to  be  made  in  all  proceedings  for  the  settlement  of  the 

1  persons,  such  orders  are  ministerial  and  not  judicial  acts."  But  in 
is,  &c,  79  Ky.,  456,  it  was  held  that  "it  is  in  the  sound  discretion  of  the 
:ribe  the  time  within  which  creditors  may  present  their  demands." 

erence  by  clerk  in  vacation. — The  clerk  of  the  court  shall, 
n  (a),  have  the  powers  conferred  on  the  court  by  §  430, 
e  creditors  shall  be  required  to  appear  before  the  master 
in  chancery  for  the  county ;  and,  if  no  newspaper  be  pub- 
ounty,  the  clerk  shall  cause  the  notice  to  be  posted  at  the 
>or  and  at  two  or  more  other  public  places  in  the  county. 
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(a)  The  clerk  may  act  upon  an  amended  petition  [and,  it  would  seem,  upon  an  orij 
petition]  filed  during  vacation.     Hood's  adm'r  v.  Hood's  devisees,  80  Ky.,  39. 

§  432  [468].  Creditor  becomes  party  by  presenting  claim. — A  cred 
appearing  before  -the  commissioner  and  presenting  his  claim  becoi 
thereby  a  party  to  the  action,  and  is  concluded  by  the  final  judgmen 
the  court  allowing  or  rejecting  his  claim. 

1.  Presentment  of  creditor's  claim  against  the  estate  of  the  principal  debtor,  thouj 
the  request  of  the  latter's  surety,  does,  not  prevent  limitation  from  running  in  fav< 
the  surety.     5  Busk,  556. 

2.  The  usual  practice  is  for  creditors  to  present  their  claims  verified  and  prove 
required  by  the  statute.  Upon  exceptions  to  the  master's  report,  the  sufficiency  0 
verification  an$  proof  can  always  be  inquired  into,  and  in  such  cases  it  seems  allowat 
investigate  and  pass  upon  the  merits  of  the  claim.  But  a  creditor  may  file  a  petition 
senting  his  claim ;  and,  jf  he  do  so,  the  representative  of  the  decedent  must  stat< 
defence  by  a  verified  answer  or  exception.     Horner  v.  Harris*  ex'r,  10  Bush,35J. 

§  433  [469]-    Creditor's  loss  of  claim  against  personal  representati 
Creditors  fafiling  to  appear  and  prove  their  claims,  agreeably  to  s 
order,  shall  have  no  claim  against  the  executor  or  administrator 
has   actually  paid  out  the    estate   in   expenses  of  administration, 
to  creditors,  legatees,  or  distributees. 

1.  Even  an  infant  creditor,  who  is  made  a  defendant  and  fails  to  present  his  clai 
barred  by  a  judgment  which,  failing  to  allow  it,  distributes  all  the  assets  among  1 
creditors.     Stull  v.  Davidson,  12  Bush,  167. 

2.  Section  3  of  the  act  concerning  conveyances  by  insolvent  debtors  with  intei 
make  preferences  {G.  S.,  ch.  44,  art.  2)  declares  that  "the  action  and  proceedings  ; 
the  mode  of  proving  claims,  and  otherwise,  shall  be  conducted  as  actions  and  proceet 
for  the  settlement  of  the  estates  of  deceased  persons  are  now  required  to  be  conducte 
far  as  the  same  are  applicable;"  and  in  Roberts  and  wife  v.  Phillips,  &c,  11  Bush, 
was  held  that  an  infant  creditor  who  was  not  made  a  party,  and  who  failed  to  preseni 
claim,  was  not  barred  by  a  judgment  distributing  the  assets  between  other  creditors 
could  sue  them  for  contribution  pro  rata ;  the  court,  however,  expressed  a  doubt  whi 
that  rule  would  apply  as  to  creditors  of  decedents'  estates;  and  also  said:  "If  a  p» 
under  no  disability  should  fail  to  appear  and  prove  his  debt,  there  would  be  strong  rei 
for  holding  that  he  had  either  abandoned  his  right  or  refused  to  accept  the  assign 
declared  by  law  for  his  benefit;  and,  if  not  conclusively  barred,  the  onus  would  cert 
be  upon  him  to  account  for  his  silence,"  &c. 

§  434  [470].  Creditor's  claims  against  legatees  and  distributees. — L 
tees  and  distributees  shall  be  liable  to  a  direct  action  by  a  credito 
the  extent  of  estate  received  by  each  of  them,  notwithstanding  the 
ure  of  the  creditor  to  appear  and  the  discharge  of  the  personal  re 
sentative  as  prescribed  in  the  preceding  section  ;  and  that  liability  s 
continue  during  the  same  period  that  the  liability  of  the  personal  re 
sentative  would  have  continued  but  for  said  discharge. 

If  creditors  and  devisees  be  made  parties,  a  creditor  who  fails  to  present  a  claim  wl 
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I  alter  the  division  of  the  estate,  is  barred  by  a  judgment  for  division. 
food's  devisees,  <5rV.,  80  Ky.,  39. 

1].  Refunding  bonds  of  legatees  and  distributees, — "The 
its  discretion,  without  motion,  and  shrill,  on  motion  of 
hterest"  [act  of  April  13,  1880],  require  the  distributee  or 
e  receiving  his  distributive  share  or  legacy,  if  received 
ars  after  the  grant  of  administration,  to  execute  bond, 
rety,  to  the  Commonwealth,  conditioned  to  pay  his  pro- 
xceeding  the  amount  received  by  him,  of  any  debt  which 
gainst  the  estate  of  the  decedent  within  said  period. 

t  of  1880  (which  substantially  conforms  to  R.  S.,  ch.  37,  art.  2,  §  11,  and 
:.  2,  §11),  the  Code  (which  conformed  to  an  act  of  1797,  1  S.  L.,  668) 
ing-bond  before  rendering  judgment,  even  by  default,  against  a  personal 
Met.,  98) ;  unless  actions  against  him  had  been  barred  by  limitation.     9 

|.  Injunction  against  other  actions. — Upon  the  institution 
mentioned  in  this  chapter,  an  order  may  be  made  enjoin- 
ution  of  actions  against  the  representatives  of  a  decedent, 
for  their  demands  (a).  But  such  enjoining  shall  not  be 
the  action  for  the  settlement  of  the  estate  be  commenced 
ears  after  the  qualification  of  the  personal  representative. 

aing  of  limitation  against  creditors  Is  not  stopped  by  an  order  of  injunction 
;m  to  prosecute  their  claims  in  the  proceedings  for  the  settlement  of  the 

tf7-7». 

who  are  injoined  in  an  action  in  A  county  afterward  sue  in  B  county, 
e  first  action  should  file  an  answer  in  the  second,  setting  forth  the  pro- 
rmer,  and  asking  for  a  stay  of  proceedings  in  the  latter.     84  Ky.,  576. 

].  Demand,  &c.,  before  suit. — The  provisions  of  §§  35  to 
isive,  of  article  2,  chapter  39,  of  the  General  Statutes, 
cedents'  estates,  are  adopted  as  part  of  this  Code,  except 
nd  therein  mentioned  need  not  be  made,  if  the  personal 
of  the  decedent  be  a  non-resident  of  this  State  or  shall 
ent  therefrom  four  months.     * 

e  been  superseded  by  $  34  to  38  of  the  Act  of  March  3,  1893,  now  Ky. 

4. 

ilates  to  affidavits,  demands,  and  proof  by  creditors  of  decedents'  estates. 
g  affidavit  and  demand. 

ih  an  affidavit  and  a  demand  are  necessary  to  enable  a  creditor  to  main- 
inst  a  personal  representative  on  a  note  or  account  against  the  decedent 
r  the  revivor  of  a  judgment  against  the  decedent.  7  Busk,  301. 
fidavit  is  necessary  if  the  defendant  die  pendente  lite  {Matthews  v.  Jones1 
i;  13  Bush,  513;  14  /</.,  689),  or  if  .his  personal  representative  have  no 
6) ;  or  in  an  action  against  heirs  and  devisees  to  subject  real  property 
21 
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;  or  upon  a  plea  of  set-off,  in  an  action  by  a  personal  repre 
/.,  586-87. 

nor  a  demand  is  necessary  in  an  action  by  the  Commonwc 
>n  against  a  surety  of  the  decedent  (1  Met.,  26);  or  again 
1  a  debt  created  by  himself  (1  Me/.,  555);  or  ior  money  c 
tiff  as  surety  of  the  decedent,  after  his  death,  the  plaint 
a  claim,  not  against  the   decedent,   but   against   his  re 

person's  exW,  6  Bush,  653,  it  was  held  that  neither  an 
liminarily  necessary  in  an  action  against  the  executor  of 
itiffs,  who  alleged  that  the  decedent  had  sold  lands  for  tl 
iccounted ;  that  they  had  no  knowledge  of  his  fiducial  tr 
olds  the  only  evidences  thereof,  and  not  only  withholds  tl 
»ment,  and  therefore  praying  for  a  discovery  and  a  settlenu 
nd  before  a  coercive  settlement,  it  might  be  proper  to  req 
'it  as  to  the  money  paid  to  them  by  the  decedent. 
id,  &c,  86  Ay.,  67,  it  was  held  that,  in  an  action  by  distr 
e  should  be  allowed  credits  for  debts  paid,  though  they  * 
quired  by  the  statute,  if  it  appear  that  they  were  just  deraai 

that  his  account  against  the  decedent's  estate  was  "just 
1  paid,  and  there  was  no  just  off-set  against  the  same  knowi 
'  embraced  therein;"  was  held  to  be  insufficient  because  it  fa 
discount  against  the  demand."     I  Met.,  598. 
here  was  no  "just"  set-off  or  discount   is  insufficient. 

{net's  adnfr,  79  Ay.,  583,  it  was  held  that  the  statements 
ie  demand  being  just,  &c,  though  made  in  a  pleading  which 
and  that  they  should  have  been  made  in  a  separate  affidav 

the  plaintiff's  claim  on  a  note,  or  other  written  contract 
sary  except  his  affidavit  that  it  is  just,  &c.     I  Met,,  600. 
at  it  is  made  to  secure  an  indebtedness  of  $200,  without  S] 

arose  or  how  it  is  evidenced,  and  which  concludes  with 
a  is  such  that  jf  the  said  P  shall  well  and  truly  pay  the  ab 
ation  to  be  void,"  is  not  a  written  contract  for  the  paymcr 
see  Carlisle  v.  Chambers,  4  Bush,  275. 
on  an  account  must  be  supported  by  additional  proof  shoi 

5  Bush,  17,  18) ;  unless  it  be  provable  by  the  personal  n 
>erson,  and  he  refuse  to  give  his  affidavit.  1  Met.,  601.  1 
:,  touching  the  validity  of  the  claim,  which,  in  a  suit  ther 
:r  in  the  petition,  should  be  proved  by  the  evidence  tend 
ve."  13  Bush,  426.  And,  in  an  action  against  an  adm 
he  plaintiff  as  surety  on  a  note  of  himself  and  the  dece 
made  before  the  decedent's  death)  the  affidavit  of  a  witi 
it  was  fully  paid  off  by  the  plaintiff,  and  that  the  plaintiff 
insufficient.  5  Bush,  17,  18.  And  the  affidavit  of  a  wit 
I  true  as  he  verily  believes,"  was  held  to  be  insufficient.  I  a 
.  witness,  that  "  he  was  teller  of  the  Northern  Bank  of  ] 
the  above  payments  and  assumptions  were  made  by  Th< 
same  to  be  correct,"  was  held  to  furnish  prima  facia  evid 
H,  497. 
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g  entries  in  account-books,  see  }6o6,  subs.  7,  and  notes. 
and  practice. 

n  in  the  plaintiff's  petition,  concerning  the  affidavit,  or  demand,  or  proof 
statute,  is  necessary.     15  B.  M.,  183;  I  Met.,  24. 

,  a  creditor,  before  suing,  should  verify  his  claim  by  his  own  affidavit  that 
,nd  prove  its  correctness  by  other  evidence,  unless  it  be  on  a  written  con- 
ind  payment  of  the  personal  representative,  if  such  demand  be  necessary. 
>  prosecution  of  the  action  for  want  of  affidavit,  &c,  is  waived  by  the  per- 
tive's  refusal  to  examine  proof  when  offered  and  to  pay  the  debt  (Howard 
ush,  481) ;  or  by  failure  to  make  the  objection  before  commencement  of 
t  or  answer,  and  by  motion  to  dismiss  the  action,  or  by  rule  against  the 
w  that  he  made  the  proper  affidavit,  &c.  Thomas  v.  Thomas'  ex'r,  15 
Rogers  y.  MitcheiPs  exW,  1  Met.,  22;  NuttaWs  admW  v.  Brannin's  exW,  5 
I,  if.  objection  be  properly  made,  the  plaintiff's  petition  should  be  dis- 
prejudice:  he  can  not  cure  the  defect,  as  to  that  action,  by  a  subsequent 
Met.,  25. 
aal  representative  who  is  sued  with  others  may  have  the  action  dismissed 
hough  the  plaintiff  may  have  a  right  to  proceed  against  the  others.     I 

wistons  as  to  trust-estates. — The  foregoing  provisions  of  this 
,  so  far  as  applicable,  regulate  proceedings  for  the  sale  of 
d  in  trust,  by  virtue  of  the  provisions  of  article  2,  of  chap- 
le  General  Statutes  (a),  or  assigned  by  a  debtor  for  the 
debts  generally  {b) :  but  subsection  2  of  §  428  shall  not  be 
as  to  require  all  creditors  holding  liens  upon  the  property 
the  statute,  or  under  the'  deed  of  assignment,  to  be  made 

1,  of  chapter  44,  of  the  General  Statutes  is  now  superseded  by  $  5  to  8  of 
20,  1892,  now  Ky.  Stat.,  $  1910-1917. 

►ringing  of  such  actions  in  the  State  courts  was  not  prohibited  by  the 
11  Bush,  131. 

1  by  one  creditor  enures  to  the  benefit  of  all  (11  Bush,  11) ;  and  he  has  no 
it  to  the  prejudice  of  others  who  have  filed  their  claims ;  nor  has  the  court 

5  Bush,  539. 
;>ns  (for  the  subjection  of  lands  and  personal  property  in  different  coun- 
try.    80  Ky.,  684. 

id  on  the  assignee,'  for  payment,  is  not  necessary  to  enable  a  creditor  to 
I. 
r  can  not  maintain  an  ordinary  action  against  the  assignee  for  a  debt  of  the 

d  in  note  6,  ante,  page  15:  "It  was  held  in  Robinson  v.  Robinson's  trustee, 
ecided  in  1874),  that  a  trustee  for  the  payment  of  existing  creditors  of  the 
for  a  sale  of  the  trust-property,  without  making  all  the  creditors  parties. 
>n  seems  to  have  been  approved  by  §438  of  the  present  Code."  Perhaps 
iggested  in  that  note,  as  I  now  do,  that,  under  such  a  deed,  all  the  creditors 
liens  on  the  trust  property,  and,  therefore,  under  §438,  they  are  not  all 
1 ;  and  these  remarks  are  equally  applicable  to  creditors  of  a  debtor  who 
dulent  preference:  See  5  Bush,  542;  11  Id.,  15. 
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CHAPTER  IV. 

ENFORCING   THE   SATISFACTION   OF  JUDGMENTS. 

§  439.  Action  upon  return  of  no  property  found. 

%  440.  Verification  of  answer. 

g  441.  Plaintiff  may  have  attachment  without  bond  or  affidavit. 

g  442.  acquire  lien  by  indorsement  on  summons. 

§  443.  Summary  proceedings  for  surrender  of  property,  &c. 

§  439  [474]-  Action  on  return  offw  property  found. — After  an  exe 
tion  of  fieri  facias ',  directed  to  the  county  in  which  the  judgment 
rendered,  or  to  the  county  of  the  defendant's  residence,  is  returned 
the  proper  officer,  either  as  to  the  whole  or  part  thereof,  in  substar 
no  property  found  to  satisfy  the  same  (a),  the  plaintiff  in  the  execul 
may  institute  an  equitable  action  (b)  for  the  discovery  (c)  of  any  mon 
chose  in  action,  equitable  or  legal  (d)  interest,  and  all  other  propert 
which  the  defendant  is  entitled,  and  for  subjecting  the  same  to 
satisfaction  of  the  judgment  (e)  ;  and  in  such  actions,  persons  indel 
to  the  defendant,  or  holding  money  or  property  in  which  he  has 
interest,  or  holding  evidences  or  securities  for  the  same,  maybe  ; 
made  defendants  (/). 

(a)  As  to  officer's  return. 

A  return  by  a  deputy  sheriff  of  "  no  property  found,"  without  adding  "in  my  1 
wick,"  was  held  to  be  sufficient.     5  /. /.  M.,  1 12-13. 

And  a  return  of  "no  property  found,"  made  two  days  after  the  test  of  the  execi 
was  held  to  be  sufficient.     6  J.  J.  M.,  220. 

But  an  allegation  that  the  plaintiff  "had  an  execution  issued  and  returned  •  no  \ 
erty  found '  by  the  sheriff"  is  insufficient.  The  petition  should  have  shown  that 
execution  was  directed  to  the  sheriff  of  the  county  in  which  the  judgment  was  rendc 
or  in  which  the  defendant  resided  or  was  summoned.     8  Bush,  402. 

(3)  I.   A s  to  the  venue  of  such  actions,  see  83  Ky.,  309,  and  \  70  and  notes  thereto. 

2.  As  to  proceedings  after  return  of  "no  property  found"  upon  executions  from  jus 
courts,  <5rV.,  see  $722,  723,  and  notes. 

3.  General  rules  as  to  the  jurisdiction  of  courts  on  returns  of  no  property  found. 

(1)  According  to  the  common  law,  a  creditor  having  a  legal  demand  against  a  dc 
residing  in  this  State  could  not  maintain  an  action  in  equity  to  set  aside  a  fraudulent 
veyance  made  by  him* — unless  the  plaintiff  had  obtained  a  judgment  at  law,  and  a  r« 
of  "no  property"  upon  an  execution  ;  but  a  creditor  could,  without  such  judgment 
return,  maintain  such  an  action  on  an  equitable  demand  {Halbert  v.  Grant,  4  Mon., 
Waller  v.  Todd,  3  Dana,  509),  or  on  a  legal  demand  against  a  non-resident  debtor  (Sci 
McMillan,  1  Lift.,  302) :  and  it  has  been  held  accordingly  that,  under  the  Code,  a  cre< 

*  Courts  of  law  and  courts  of  equity  have  concurrent  jurisdiction  upon  the  question  whether  or 
debtor's  conveyance  of  property  which  is  subject  to  execution  was  made  with  fraudulent  intent;  a 
to  such  property  a  judgment-creditor  has  the  option  to  attack  a  fraudulent  conveyance  in  equity,  u 
return  of  u  no  property,"  or  to  have  the  property  levied  on  and  sold  under  execution  {Dalton  v.  Mitel 
J.f.  M.,  379  ;  Sharp  v.  Carlile,  &>c,  5  Dana,  487) ;  unless  the  frofterty  be  land  in  adverse  possession  » 
fraudulent  vendee  or  some  other  person,  a  sale  of  which,  even  under  execution,  is  forbidden  by  cb 
zx,  $2  of  the  General  Statutes. 
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tain  such  an  action  upon  a  legal  demand  against  a  resident  debtor  without 

it  and  return  (79  Ay.,  243 ;  80  Id.,  213),  or  an  attachment  under  }  194,  subs.  7, 

o  Ky.,  600;  83  Id.,  324) ;  but  (upon  the  authority  of  Halbert  v.  Grant,  supra) 

0  so  upon  an  equitable  demand,  without  having  obtained  either  a  judgment  or 

t.     82  Ay.,  229-30. 

te  property  of  a  turnpike  company  can  not  be  sold   under  execution,  it  was 

necessary  for  creditors  of  such  a  company  to  obtain  judgments  and  returns  of 

f "  before   suing  in   equity  to  subject  its  income  to  the  payment  of  their 

ibbons  v.  Germantoxvn,  &*c,  Turnpike  Co.,  14  Bush,  389. 

\\i  a  creditor  may  have  no  right  to  sue  in  equity  for  the  subjection  of  prop- 

itly  conveyed,  because  he  has  not  obtained  either  an  attachment,  or  a  judg- 

:turn  of  "  no  property ;  "  yet,  the  court  having  jurisdiction  of  the  subject  of 

judgment  for  the  plaintiff  will  not  be  reversed  after  a  trial  of  the  case  upon 

3  Ay.,  213. 

bastardy-case,  upon  a  return  of  "no  property"  on   an  execution  from  the 

the  circuit  court  (in  chancery)  may  subject  property  fraudulently  conveyed. 

ant.     79  Ay.,  537. 

[ment  against  an  administrator,  with  a  return  of  "no  property,"  authorizes 

chancery  to  subject  choses  in  action  held  by  him, 'unless  proceedings  by 
njoined  (I  B.  M.,  54) ;  but  such  judgment  and  return  do  not  authorize  an 
ect  property  alleged  to  have  been  fraudulently  conveyed  by  the  decedent, 
ations  and  proof  showing  the  decedent's  indebtedness  to  the  plaintiff. 
Lancashire  v.  Qutglefs  exWs,  2  Duv.,  399. 

thstanding  the  opinion  in  Lewis  v.  Quinker,  2  Met.,  284,  it  seems,  upon  prin- 
lority,  that  the  plaintiff,  to  maintain  an  action  on  a  return  of  "no  property," 
tat  the  judgment  is  in  force  and  unsatisfied:  see  note  (3),  ante,  page  146. 
irisdiction  being  equitable,  the  decree  should  be  equitable :  the  chancellor 

order  the  sale   of  an    uncertain    interest  in   property.     Smith  v.  Peyton,  6 

ff  can  not  maintain  an  action  to  enforce  satisfaction  of  a  judgment  which  has 

id.     82  Ay.,  45. 

rly,  a  plaintiff  could  maintain  an  action  at  law,  even  on  a  judgment  rendered 

this  State ;  but  an  action  to  enforce  satisfaction   of  it  is  the  only  kind  of 
:an  now  be  maintained  on  such  judgment.     11  Bush,  333,  392. 
er  for  discovery  does  not  create  a  lien,  nor  is  it  necessary  in  order  to  give 
>  subject  equitable  interests  or  choses  in  action  which  are  described  in  the 
?.  M.,  115;  I  Bush,  295-96. 

ns  that,  if  the  defendant,  in  an  action  for  discovery,  disclose  his  ownership 
dancellor  may  subject  it,  though  the  defendant  hold  the  legal  title  (I  Dana, 
t  it  is  otherwise  as  to  land  to  which  the  plaintiff's  petition  shows  the  defend- 
legal  title:  "  the  object  of  the  474th  section,  as  of  all  preceding  statutes  of 
s  to  afford  relief  in  that  class  of  cases  in  which  the  ordinary  remedies  had 
to  and  failed."     2  Duv.,  92. 

'dering  the  sale  of  choses  in  action  of  the  defendant,  see  G.  S.,  ch.  58,  art.  2. 
to  proceedings  against  garnishees,  see  notes  to  \  227. 
rties  to  the  action. 

>rs,  having  separate  judgments  and  returns  of  no  property,  may  join  in  an 
ect  "  the  same  common  fund;"  and  if  they  fail  to  do  so,  their  actions  ought 
ated.     Bullitt  v.  Stewart,  3  B.  M.,  115. 
he  necessary  or  proper  parties,  as  defendants,  see  notes  5  to  8,  ante,  page  22; 

II,  §  2,  which  relates  to  land  of  the  debtor  in  adverse  possession. 
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§440  [475].    Verification  of  answer. — The  answer  of  each  defendai 
(hall  be  verified  by  his  oath,  and  not  by  that  of  an  agent  or  attorne; 
ind  the  court  shall,  if  necessary,  enforce  full  and  explicit  discoveries 
;uch  answers  by  process  of  contempt. 

§441  [476].  Attachment  wit/tout  affidaiit  or  bond. — In  such  actioi 
he  plaintiff  may  have  an  attachment  (a)  against  the  property  of  tl 
lefendant  in  the  execution,  similar  to  the  general  attachments  pr 
rided  for  in  chapter  3,  of  title  8,  without  either  the  affidavit  ($)  or  bor 
herein  required 

(a)  As  to  what  property  may  be  attached,  see  note  (r)  to  §  194. 

(b)  This  relates  only  to  the  affidavit  required  by  §  196,  and  not  to  that  required  by  J 1 1 

§  442  [477].  Creation  of  lien. — A  lien  shall  be  created  on  the  pro 
jrty  of  the  defendant  by  the  levy  of  the  attachment ;  or  by  servh 
)f  the  summons,  with  the  object  of  the  action  indorsed  thereon,  on  tl 
person  holding  or  controlling  his  property. 

It  is  settled  that  an  action  in  equity,  of  which  the  court  has  jurisdiction,  against 
lefendant  who  is  actually  summoned,  creates  a  lis  pendens  lien  on  property  or  income  whi 
he  plaintiff  has  a  right  to  subject  and  which  is  described  in  his  petition,  without  eitri 
,n  attachment  or  an  indorsement  on  the  summons  of  the  object  of  the  action ;  whether  t 
urisdiction  is  founded  on  a  judgment  and  return  of  no  property  (3  B.  M.,  115;  1  Bm 
195-96;  80  Ay.,  240),  or  on  rules  of  equity.  Hatbertv.  Grant,  4  Mon.,  580;  Waller 
Todd,  3  Dana,  509;  Parsons  v.  Meyburg,  1  Duv.,  206;  Gibbons  v.  Germantown.b*c,  Tut 
Hke  Co.,  14  Bush,  389. 

And  it  was  formerly  held  that  such  an  action  against  a  defendant  constructively  su 
toned  creates  a  lis  pendens  lien.  Scott  v.  McMillen,  I  Litt.,  302;  Scott  v.  Coleman,  5  Afoi 
3.  But,  though  §418  of  the  Code  declares  that  "  no  lien  on  the  property  of  a  defenda 
onstructively  summoned  shall  be  created  otherwise  than  by  an  attachment  .  .  .  or 
iudgment,"  it  was  held  that,  under  the  Code,  the  court  has  no  jurisdiction  of  an  action 
ubject  land  of  a  defendant  constructively  summoned,  though  it  be  described  in  the  pt 
ion,  unless  it  has  been  attached  (Grigsby  v.  Barr,  14  Bush,  330) ;  whilst  it  has  been  hel 
n  the  other  hand,  that,  in  such  action,  if  the  plaintiff  has  obtained  a  judgment  and  retu 
f  no  property  found,  not  only  has  the  court  jurisdiction  of  the  action,  but  it  creates  a  li 
>n  the  land.  Trabue  v.  Conners,  84  Ky.,  283.  For  comments  on  those  decisions,  both 
rhich  seem  to  me  to  be  erroneous,  see  notes,  ante,  page  310. 

Though  a  petition  praying  for  a  discovery  does  not  create  a  lis  pendens  lien,  such  li 
rises  upon  the  filing  of  an  answer  by  the  defendant  discovering  an  available  equity 
pecified  property.      I  Bush,  295-96. 

As  to  service  of  the  summons  with  the  object  of  the  action  indorsed  thereon. 

In  Huffman  v.  Thomas,  2  Duv.,  105,  it  was  held  that,  in  an  action  on  a  return  of 
•roperty,  the  plaintiff  can  acquire  a  lien  on  "all  the  estate"  of  the  defendant,  by  servi 
f  a  summons  on  him,  with  the  object  of  the  action  indorsed  thereon ;  and,  in  so  holdir 
be  court  represented  the  Code  as  having  provided  that  "  a  lien  shall  be  created  on  the  pre 
rty  of  the  defendant,  by  the  levy  of  the  attachment,  or  service  of  the  summons  with  t 
bject  of  the  action  indorsed  thereon."  But  the  provision  of  the  Code  was  then,  as  it 
ow,  that  a  lien  may  be  created  on  the  property  of  the  defendant  "by  service  of  the  su 
ions,  with  the  object  of  the  action  indorsed  thereon,  on  the  person  holding  or  controlling  < 
Property.11     The  decision  in  Huffman  v.  Thomas  would  probably  have  been   right,  if  t 
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words  which  I  have  emphasized  had  been  omitted  by  the  legislature.  There  is  a  material 
difference,  in  at  least  two  respects,  between  the  provisions  of  the  Code  as  to  proceedings 
against  a  garnishee  in  ordinary  attachment-cases  and  a  garnishee  in  actions  on  returns  of 
no  property :  for  the  former  must  be  served  with  a  copy  of  the  order  of  attachment  and 
be  summoned  to  answer  as  garnishee  ({203,  subs.  3),  and  can  not  be  made  a  defendant  in 
the  action  unless  he  fail  to  make  a  satisfactory  disclosure  (J  227) ;  whilst  the  latter  may  be 
made  a  defendant  at  the  commencement  of  the  action  by  the  service  of  a  summons  on 
him  with  the  object  of  the  action  indorsed  thereon  ($  439,  442) :  and  according  to  the 
decision  in  Newport  &*  Cincinnati  Bridge  Co.  v.  Douglass,  12  Bush,  709  to  711,  the  indorse- 
ment mentioned  in  §442  is  an  indorsement  on  the  summons  of  .a  garnishee  who  is  made 
defendant,  and  such  indorsement  on  a  summons  of  the  debtor  has  no  effect. 

And  observe  that  §418  declares  that  no  person  shall  be  restrained  from  paying  or  deliv- 
ering any  money  or  property  in  his  hands  belonging  or  due  to  a  defendant  constructively 
summoned,  by  notice  indorsed  on  the  summons,  or  otherwise  than  by  attachment  or  judg- 
ment. 

§  443  [478].  Summary  proceedings  for  surrender  of  money,  &c. — The 
court  shall  enforce  the  surrender  of  the  money  or  securities  therefor,  or 
of  any  other  property  of  the  defendant  in  the  execution,  which  may  be 
discovered  in  the  action  ;  and  for  this  purpose  may  commit  to  jail  any 
defendant  or  garnishee  failing  or  refusing  to  make  such  surrender,  until 
it  shall  be  done,  or  until  the  court  be  satisfied  that  it  is  out  of  his 
power  to  do  so. 


CHAPTER  V.* 

SUMMARY   PROCEEDINGS. 

1 444.  Motion,  who  may  have  judgment  on. 

\  445.  notice  of. 

\  446.  requisites  of. 

i  447.  abandonment  of. 

\  448.  may  be  made  any  day  of  term. 

\  449.  with  or  without  written  pleadings. 

§  444  [479].  Who  may  have  judgment  on  motion. — A  judgment  may 
be  obtained,  on  motion,  by  a  surety  against  his  principal  or  co-surety 

*  It  seems  clear  that,  subject  to  modifications  contained  in  the  Code  (as,  in  8474,  which  requires  plead- 
•°*s;  §648,  which  provides  for  a  trial  by  jury;  and  $654,  which  requires  only  five  days  notice)  and 
changes  made  by  subsequent  statutes  (as,  an  act  of  1882  [B.  &  F't  Gen.  St.,  565]  which  prescribes  a  form 
of  notice  to  be  given  by  purchasers  of  land  under  execution),  the  provisions  of  this  chapter  govern  pro- 
ceedings on  motions  for  summary  remedies,  not  only  in  the  cases  specified  in  §444,  but  M  in  all  other  cases 
specially  authorized  by  statute."    See  Alexander,  &e.t  v.  Lewis,  1  Met.,  410. 

And  in  Cooler  v.  Baker,  a  Busk,  344,  the  court,  whilst  holding  that  a  purchaser  of  land  sold  under  a 
decree  can,  by  motion  (which,  so  far  as  1  can  find,  no  statute  authorizes),  compel  a  tenant  to  pay  rent 
which  accrued  after  the  purchase,  said:  "but  in  order  to  make  that  remedy  available,  the  mode  pre- 
scribed  by  the  several  sections  of  the  Civil  Code  on  the  subject  should  be  pursued."  But  the  only  sections 
of  the  Code  cited  by  the  court  relate  to  the  docketing  of  motions;  from  which  it  seems  inferable  that  the 
court  did  not  regard  the  provisions  of  this  chapter  as  applicable  to  that  motion ;  and  the  facts  that  the 
lections  (347,  352,  353,  355,  356,  and  362)  which  relate  to  motions,  clearly  apply  to  all  motions,  and  that  g  444 
only  speaks  of  motions  authorized  by  it  and  by  other  statutes,  seem  to  require  the  inference  that  the  pro- 
visions of  Chapter  V  were  intended  to  apply  only  to  motions  thus  authorized. 
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>r  money  paid  (a) ;  by  a  client  against  his  attorney  for  money  coll 
r  property  received  ;  by  a  party  or  officer  against  a  surety  for  cosl 
nd  by  a  party  against  an  officer  for  money  collected  or  pro 
sceived,  and  for  the  damages  which  such  party  is  entitled  to  rec 
nd  in  all  other  cases  specially  authorized  by  statute  (c)  ;  and  the  s< 
f  the  notice  shall  be  regarded  as  the  commencement  of  the  procee 

(a)  i.  This  section  does  not  prevent  a  surety  who  has  paid  a  judgment  from  ha 
ansferred  to  him  pursuant  to  ch.  104,  §9,  of  the  General  Statutes  (I  Met.,  410)  ; 
iplevin  bond  is  a  judgment  within  the  meaning. of  that  statute  {Hardin,  565 ;  \ 
36) ;  and  the  discharge  of  a  judgment  by  a  surety's  note  is  a  payment  of  it.  Slut 
fitchetl,  82  A>.,  535. 

2.  This  section  does  not  authorize  a  motion  by  an  obligee  against  a  surety. 
forgany  4  Buskf  606;  Stephens  v.  Miller ;  80  Ky„  47. 

3.  It  is  settled  that  a  surety  can  not  maintain  an  action,  either  at  law  or  in  < 
gainst  a  co-surety,  for  contribution,  without  showing  that  the  principal  is  insolvc 
itt.y  385;  2  Dana,  296;  7  Id.,  307;  I  Duv.,  220.  An  act  of  1798  (M.  &  A, 
iithorized  a  surety  against  whom  judgment  had  been  obtained  to  proceed  by  i 
gainst  a  co-surety,  "  where  the  principal  obligor  or  obligors  have  or  hereafte 
ecome  insolvent;"  and,  of  course,  it  was  necessary  for  a  party  making  such  mo 
low  that  the  principal  was  insolvent.  Lampion  v.  Bruner,  2  Lilt.,  141.  Chapter 
F  the  Revised  Statutes  (which  is  the  same  as  chap.  104,  J  8,  of  the  General  St 
ithorized,  not  a  motion,  but  an  action  by  a  surety  who  has  paid  a  debt  against  1 
ireties,  for  contribution,  without  any  provision  as  to  the  principal's  insolvency ; 
as  held  that  the  surety  could  not  maintain  such  action  without  showing  that  the  pri 
as  insolvent.  Lee  v.  Forman,  3  Met.,  114.  Whether  or  not  that  rule  applies  to 
ceding  by  motion  under  the  Code  has  not  been  decided  so  far  as  I  am  aware. 

4.  Upon  a  motion  against  a  surety,  he  may  make  any  defence  which  he  could 
ade  in  an  action  at  law.     Hardin,  47. 

5.  The  record  of  a  proceeding  of  a  surety  against  the  principal  need  not  state  tl 
;nce  on  which  the  judgment  was  rendered.     Hardin,  63. 

6.  In  Reading  v.  Ho/ton,  Hardin,  63,  it  was  held  that  the  law  does  not  authorize  s 
ent  against  the  principal  for  interest  accruing  subsequent  to  the  paying  of  the  moi 
ie  surety.  But  see  Field  v.  Burnam,  3  Bush,  518;  and  G.  S.,  ch*  104,  §8,  which 
ich  right  against  the  principal, 

{b)  A  surety's  recognizance  for  costs  may  be  enforced  by  motion  (6  Bush,  696) ;  b 
ability  of  a  surety  in  an  appeal-bond,  which  binds  him  for  the  debt  as  well  as  cosi 
3t  be  thus  enforced.     80  JCy.,  50. 

{c)  1.  See  Code,  #  165,  as  to  motions  for  additional  surety  on  bail  bonds;  §236 
otions  against  attaching  creditors  for  additional  surety  ;  \  288,  as  to  motions  for  add 
irety  on  injunction-bonds;  $232,  258,  as  to  motions  against  obligors  in  bonds  foi 
►ming  of  attached  property;  §377,  as  to  motions  to  set  off  judgments;  §407, 
otions  to  revive  judgments  or  levies  of  execution ;  #474,  as  to  motions  for  writs  0 
imus  or  prohibition;  £$648,651,  as  to  motions  on  bonds  to  suspend  execution 
352,  as  to  motions  on  bonds  to  suspend  levies  of  distress-warrants ;  and  §654 
otions  on  bonds  to  discharge  distress-warrants ;  and  General  Statutes,  ch.  5, 
[O,  as  to  motions  against  attorneys  for  failing  to  pay  money  collected;  ch.  7,  \\\ 
oceedingson  bastardy-bonds;  ch.  20,  art.  4,  and  ch.  28,  art.  21,  §  1,  as  to  motions  t 
mstables  and  their  sureties;  ch.  20,  art.  5,  §  1,  as  to  motions  against  constables  t 
•unter-security ;  ch.  27,  art.  2,  £7,  as  to  motions  by  county-creditors  against  sherii 
•Hectors  of  county  levy  and  their  sureties;  ch.  29,  art.  27,  as  to  contempts  of  cou 
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motions  against  officers  for  neglect  of  duty  concerning  executions ;  ch. 
nd  amendment  of  March  23,  1882,  as  to  motions  for  possession  of  land  sold 

ch.  3$,  art.  15,  £  1,  as  to  motions  to  set  aside  fraudulent  sales  under  exe- 
*-t.  2,  §§  12,  13,  as  to  motions  against  personal  representatives  for  additional 
ty ;  ch.  48,  art.  1,  §  15,  as  to  motions  against  guardians  for  counter-security; 
,  as  to  motions  by  sureties  for  indemnity  and  release;  ch.  104,  §8,  as  to 
ies  for  money  paid;  and  article  8,  §6,  and  article  1 1,  of  an  act,  May  17, 
jen.  St.,  1067  and  1084),  as  to  motions  against  public  debtors. 
tly  of  statutes,  a  court  has  power,  on  motion,  to  give  redress  for  injuries 
lie  negligence,  misfeasance,  or  malfeasance  of  its  clerks,  sheriffs,  jailors, 
er  officers  of  the  court  {Harrison  v.  Chiles,  3  Litt.,  194) ;  to  prevent  abuse 
its  officers  (1  Bibb,  408;  6  B.  M.,  486) ;  to  enforce  obedience  to  its  orders 
>t  only  by  its  officers  (1  Mar.,  442),  and  by  parties  to  an  action  (18  B.  Af.t 
\,  but  by  inferior  tribunals  (6  B.  M.,  641) ;  to  prevent  interference  with 
under  process  from  it  or  from  another  court  (3/.  J.  AI.,  124;  6  B.  AI., 
delivery  of  property  obtained  under  a  forthcoming  bond,  whether  it  be 
>n  of  the  obligor  or  of  other  persons  (6  B.  M.,  597) ;  to  compel  restitution 
oney  obtained  under  a  judgment  which  has  been  reversed,  if  the  party 
t  has  no  right  to  retain  it  (7  B.  AI.,  653 ;  9  Id.,  44;  I  Bush,  236,  321) ;  to 

of  money  to  the  Commonwealth  or  to  a  county  by  public  debtors  (6 
o  set  off  judgments  which  it  has  rendered  (4/./.  AI.,  75;  5  B.  A/.,  78; 
quash  an  execution  on  the  ground  that  the  judgment  has  been  discharged 
to  order  a  conveyance  to  A  and  B  of  land  purchased  by  A  at  a  decretal 
that  B  is  equitably  entitled  to  a  moiety  of  it  (9  B.  A/.,  354) ;  to  compel  a 
lale  to  comply  with  the  terms  of  his  purchase  (9  Bush,  391) ;  or,  if  he 
i  to  do  so,  to  compel  him  to  pay  the  difference  ^between  the  amount  of 
•mailer  sum  for  which  the  property  is  afterward  sold  (2  Duv.,  333) ;  and 
ion  occupying  land  thus  sold  to  pay  the  purchaser  rent  which  accrued 
e.*(2  Bush,  244) :  and  power,  even  without  a  motion,  to  compel  a  trustee 

court,  and  his  sureties,  to  pay  money  placed  in  his  hands  by  the  court 
id  to  punish  for  contempt,  even  in  the  form  of  contemptuous  language 
it  to  the  court  by  an  attorney  who  is  not  present.  In  re  R.  W.  Woolley, 
vhich  a  doubt  was  expressed  as  to  the  power  of  the  legislature  (see  G.  S.f 
>  control  courts  concerning  punishments  for  contempt, 
al,  "  a  procedure  by  motion  is  summary,  and  in  derogation  of  common 
er  be  indulged  unless  it  be  authorized  by  the  express  letter  or  manifest 
t  statutory  enactment."     $  J.  J.  Af.,  378. 

5  by  statute  of  a  cumulative  remedy  by  motion  does  not  prevent  the 
tion  {Hardin,  294 ;  1  Bibb,  269) ;  and  in  Hamilton  v.  The  Commonwealth, 
ich  was  an  action  on  a  bastardy-recognizance,  enforceable  by  motion 
the  court  said :  "It  maybe  assumed  as  a  general  rule,  that  where  any 
mce  takes  its  birth  from  an  act  of  Assembly  of  a  remedial  nature,  together 
;medy  therein  named  to  enforce  it,  that  remedy  is  not  always  alone;  but 
'  the  common  law  attach,  which  are  attached  to  instruments  of  like  char- 
e  no  good  reason  for  making  this  recognizance  an  exception  to  that  rule." 

g  property  to  a  purchaser  at  a  decretal  sale,  see  Gen.  St.,  ch.  38,  art.  4,  which  is  sub- 
is  §  2  of  an  act  of  1796  (1  Litt.  Laws,  538),  and  of  an  act  of  1820  ( M.  &  B.,  635) ;  under 
tat  a  writ  of  habere  facias  possessionem  may  be  issued  for  the  possession,  though  the 
nd  discretion  as  to  the  time  when  the  writ  shall  be  issued.  5  Man.,  75;  6  B.  M.t  84, 
er  38  of  the  General  Statutes  contains  no  provision  concerning  this  common  law  writ, 
ich  is  recognized,  however,  in  chapter  100,  \  29. 
possession  of  property  to  a  purchaser  at  a  sale  under  execution,  see  note  c  (a),  Post, 


Digitized  by 


Google 


328  PROCEEDINGS   IN   CERTAIN   ACTIONS.  [TI 


See  note  IX,  ante,  page  m,  in  preparing  which  I  overlooked  Hamilton  v.  The  Ct 
wealth. 

§  445  [480].  Notice  of  motion. — Notice  of  such  motion  sha 
served  on  the  party  against  whom  the  judgment  is  sought,  at  leas 
days  before  the  motion  is  made. 

As  to  the  service  of  such  motion,  see  §§  624  to  633. 

§446  [481].  Requisites  of  notice. — The  notice  shall  state  then 
and  grounds  of  the  motion  (a),  and  the  day  on  which  it  will  be  n 

(a)  1.  In  general,  the  plaintiff's  notice  must  state  every  fact  which  is  necesi 
entitle  him  to  the  relief  demanded.  Bunnell  v.  Thompson,  12  Bush,  116;  Sharpen 
13  //.,  461 ;  Mooar  v.  Covington  City  National  Bank,  80  Ky.,  308.  In  Bunnell  v.  j 
son,  the  court  said  that  "the  notice  takes  the  place  of  a  petition ;"  but  in  Mooar  < 
ington  City  National  Bank,  which  was  a  notice  for  possession  of  land,  the  court  said 
.was  not  necessary  to  allege  in  so  many  words  that  the  plaintiff  was  owner  of  the  pre 
or  to  follow  the  form  in  an  action  of  ejectment  or  in  an  action  for  the  recovery  < 
property." 

In  Smith  v.  Wills'  adm'x,  4  Bush,  95,  it  was  said  the  requirements  of  {446,  as  to  1 
"  were  intended  to  apply  where  the  party  proceeded  against  must  necessarily  look 
facts  stated  in  the  notice  for  the  grounds  of  the  motion ; "  and  it  was  held  that  they  < 
apply  to  notice  of  a  motion  on  a  claimant's  bond  executed  under  $  648. 

And  see  act  of  March  23,  1882  {B.  cV  Fs  G.  S„  565),  and  McGee  v.  Suihirlat 
Ky.,  198,  as  to  notice  of  motion  for  possession  by  a  purchaser  of  land  sold  under  exec 

2.  Objection  to  sufficiency  of  notice  is  waived  by  an  appearance  and  trial  on  the  1 
78  Ky.,  602. 

§  447  [482].  Unless  the  motion  be  made  or  entered  on  the  m< 
docket  on  the  day  specified  in  the  notice,  it  shall  be  considere 
abandoned. 

Notice  of  a  motion  was  given  for  the  fourth  day  of  the  next  term.  On  the  thit 
of  the  term  this  order  was  made:  "Notice  filed  and  ordered  to  lie  over."  No  f 
steps  were  taken  at  that  term.  At  a  subsequent  term,  the  plaintiff  "  renewed  his  1 
for  judgment,  which  is  ordered  to  lie  over;"  and,  at  the  same  term,  judgment  wa 
dered  by  default ;  and  it  was  held  that  there  was  no  motion  pending,  and  that  the 
ment  was  void.  Foster  v.  Wade,  4  Met.,  252.  See  Bent  v.  Maupin,  &c.,  86  Ay.,  271 
in  note  to  {  352. 

§  448  [483].  When  motion  may  be  made. — Such  motion  mention 
this  chapter  may  be  made  on  any  day  of  the  term  of  the  court. 

§  449  [484].  Motion  may  be  made  with  or  without  written  pleaa 
The  motion  may  be  heard  and  determined  upon  or  without  wr 
pleadings  (a),  and  judgment  shall  be  given  according  to  law  an< 
rules  of  equity  (b). 

{a)  The  Code  of  1854  forbade  written  pleadings.  18  B.  M.,  662.  Under  this 
whether  or  not  an  answer  should  be  filed  is  a  question  addressed  to  the  discretion 
court  below,  and  its  action  affords  no  ground  for  a  reversal.     78  Ay.,  35. 

(6)  1.  Upon  a  motion  under  J  648,  any  equitable  cause  may  be  shown  against  jud 
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>  bond,  though  it  involve  a  settlement  of  partnership-accounts.  JVil- 
3ush,  540;  overruling,  as  to  this  point,  Watson  v.  Gabby \  18  £.  Af.,  663. 
ch  was  not  contained  in  the  Code  of  1854)  and  note  thereto,  as  to  sub- 
p  property  under  execution. 

de  of  trial. 

atute  provide  otherwise,  a  jury  is  not  necessary — 

ial  of  motions  of  which  the  court  has  jurisdiction  independently  of  a 

442. 

ial  of  motions  authorized  by  statute,  if  they  relate  to  matters  concerning 

ttly  of  a  statute,  the  court  has  jurisdiction  of  an  action  without  a  trial  by 

y's   motion  against  his  principal  for  money  paid,  of  actions  for  which 

lave  jurisdiction  independently  of  statutes.     4  Bibb,  531 ;  3  Litt.,  201. 

ar  that  a  jury  is  not  necessary  upon  a  motion  for  possession  by  a  pur- 

f  at  a  decretal  sale,  because  courts  of  equity  had  jurisdiction,  indepen- 

ute,  to  cause  delivery  of  possession  to  such  purchaser  upon  his  petition. 

1  been  held  to  be  unnecessary  for  the  enforcement  of  an  additional  right 

>  the  party  making  the  motion ;  as,  the  right  to  recover  from  a  sheriff, 
ipal,  interest,  and  costs  of  an  execution  which  he  failed  to  return  in 
thirty  per  cent,  damages  on  the  amount  thereof;  for,  said  the  court, 
it  principles  of  the  common  law,  courts,  for  a  neglect  of  the  sheriff  to 
according  to  the  demand  of  the  writ,  might,  without  the  intervention  of 
the  fact  and  punish   the  contempt ;  so  we  apprehend,  since  the  passage 

[Af.  «5r»  B.,  626],  it  can  be  no  violation  of  the  ancient  right  of  trial  by 
to  decide  upon  the  facts  of  the  case  and  render  judgment  according  to 
the  act."     I  Mar.,  442. 

5  trial  of  motions  which  involve  only  questions  of  law :  as,  questions  con- 
record,  or  uncontested  official  documents  or  writings  (2  Mar.,  423;  17 
ish,  276);  or  matters  quasi  of  record,   such  as  fee-bills  (3  Litt.,  202;  6 
he  regularity  of  official  proceedings  (80  Ay.,  308) ;  or  the  meaning  and 

contract.  2  Bibb,  616 ;  4  Dana,  337. 
pslature  can  not,  by  authorizing  a  motion  instead  of  an  action  or  by  any 
rive  a  party  of  the  right  to  a  trial  by  jury  of  any  issue  which  was  thus 
Constitution  was  adopted,  whether  the  right  was  given  by  the  common 
v.  Sanders'  heirs,  2  J.  J.  Af.,  194)  or  by  statute.  Carson  v.  The  Com- 
,  290. 

anders'  heirs,  a  purchaser  of  land  at  a  sale  under  execution  having  made 
ossession,  the  court  said:  "  If  the  debtor  were,  at  the  date  of  the  sale, 
af  the  land,  the  sheriff  could  not  turn  him  out  and  put  the  purchaser  in. 
uld  obtain  the  possession  by  an  ejectment ;  neither  the  sheriff  nor  the 
Dtion  could  rightfully  deliver  to  him  the  possession.  A  fortiori,  a  stranger 
d  not  be  evicted  by  the  sheriff,  or  by  the  summary  order  of  the  court 
:ourt  by  jury;"  and  if,  by  chapter  38,  art.  12,  §9,  of  the  General  Statutes, 
snded  to  dispense  with  a  jury-trial  upon  any  issue  of  fact  arising  on  such 
itute,  to  that  extent,  seems  to  be  unconstitutional ;  and  this  seems  to 
dly  conceded  in  Mooar  v.  Covington  City  National  Bank,  80  Ky.,  305,  in 
ser's  motion  (a  jury-trial  having  been  refused)  was  sustained  upon  the 
lly  questions  in  the  case  were  "purely  questions  of  law  " 
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CHAPTER  VI. 

CIVIL   PROCEEDINGS  ON   BEHALF  OF  THE  COMMONWEALTH. 

\  450.  Provisions  of  General  Statutes  adopted. 

§  450  [485  to  498].  The  provisions  of  chapter  92,  article  1 1, 
General  Statutes  are  adopted  as  part  of  this  Code. 

Said  chapter  92  was  repealed  and  superseded  by  Act  of  May  17,  1886,  which  ] 
was  superseded  by  Act  of  Nov.  11,  1892.  The  subject  of  this  section  of  the  Cod 
governed  by  article  8  of  the  Act  of  Nov.  11,  1892,  which  is  §§  4169-4183,  Ky.  Sta 


CHAPTER  VII. 

ARBITRATIONS   AND  AWARDS.* 

§  451. -I.  Arbitrators,  submission  of  controversies  to. 

2.  oath  of. 

3.  power  of,  to  subpoena  witnesses. 

4.  who  may  agree  to  decision  by. 

5.  resigning,  &c,  court  to  (ill  vacancy. 

6.  powers  and  duties  of. 

7.  award  of,  to  be  entered  as  judgment. 

8.  power  of  court  over. 

9.  in  cases  of  which  justices  have  jurisdiction. 

§  451  [499].  1.  Submission  of  controversy. — Any  controversy 
is  or  might  be  the  subject  of  an  action  may,  at  the  request  of  thos< 
ested  therein,  be  submitted  (a)  to  the  decision  of  one  or  more  ; 
tors  (£),  or  two  and  their  umpire  (c)t  by  the  order  of  any  court 
jurisdiction  of  the  subject.  The  parties  making  such  submissioi 
if  there  be  no  action  pending,  by  written  agreement  filed  and  nc 
the  record,  or  by  an  entry  on  the  record,  state  what  question 
mitted  (d).  The  order  of  court  shall  state  the  time  in  which  the 
is  to  be  made  and  returned,  but  the  court  may  enlarge  the  time 

(a)  I.    Who  may  agree  to  the  submission. 

It  may  be  agreed  to  by  a  county  court  (12  Bush,  148) ;  by  an  attorney  for  1 
(4  Mon-.,  377;  5  Dana,  13,  14);  by  a  partner  for  his  firm,  unless  by  writing  ui 
(3  Mon.,  435) ;  by  the  assignor  of  a  title-bond,  without  the  concurrence  of  his 
(I  J.  J.  Af.,  8) ;  by  a  defendant  in  ejectment  for  himself  and  his  co-defendants,  u 
record  show  that  they  had  an  interest  distinct  from  his  (1  Litt.,  247) ;  or  by  pers 
resentations,  &c,  under  §451,  subs.  4,  of  the  Code;  and  see  Overly  v.  Overly,  1  A 
holding  that  an  executor  can  agree  to  a  submission  out  of  court  with  as  much  effi 
a  submission  by  an  order  of  court. 

*  1.  See  acts  of  1797  and  1798  (Af.  <5r»  B.t  143),  and  General  Statutes,  chapter^. 
2.  Awards  are  decisions  of  referees  appointed  by  an  order  of  court,  or  appointed  by  parti 
an  order  of  court.     For  the  sake  of  brevity,  my  notes  frequently  refer  to  the  former  as  statu toi 
•ions  or  award:*,  and  to  the  latter  as  non-statutory  submissions  or  awards. 
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•n  can  not  be  made  by  a  parcener  for  his  co-parceners  or  by  a  husband 
*.,  247);  nor  by  part  of  the  stockholders  of  a  corporation  against  the 
B.  M.,  186) ;  nor  by  one  of  several  commissioners  appointed  by  the 
/ey  lands,  &c.  (2   Bibb,  270) ;  nor  by  one  of  several  plaintiffs  in  eject- 

7. 

ties  an  arbitration-agreement,  and  how  it  may  be  made. 

>f  parties,  entered  of  record,  "that  the  verdict  of  the  majority  of  the 
the  judgment  of  this  court,"  was  not  an  argreement  to  abide  by  the 
it  were  an  award;  and  a  judgment  on  such  a  verdict  was  set  aside 

:t  was  not   sustained   by  the  evidence.     Northern  Bank  v.  Buford,  1 

w  as  to  submitting  controversies  for  arbitration  has  not  been  abolished 
:cording  to  the  common  law,  a  verbal  agreement  to  submit  to  arbitration 
it  affect  a  deed  or  covenant  (Logsdon  v.  Robert's  exWs,  3  Mon.,  255) ;  or 
»ncerning  which  a  writing  is  required  by  statute  (Ibid;  Massie  v.  Spencer, 
p2;  Litl.  S.  C,  264;  I  Met.,  1 17  ;  5  Bush,  697;  1 1  Id.,  621) ;  and  the  sub- 
on  as  to  the  payment  of  a  bond  does  not  affect  the  bond.  6  Dana,  13. 
tib  mission. 

e  been  held  in  Gilkerson  v.  Flower,  1  Bibb,  524,  that  a  party  to  a  statu- 
>  no  right  to  sue  the  other  party  as  to  any  matter  embraced  by  the  sub- 
is  pending  and  undisposed  of;  but  it  was  held  that  a  submission  (by 
'oked  at  any  time  before  an  award,  and  that  the  bringing  of  an  action 
erred  to  arbitrators  was  an  implied  revocation  ( Peters*  admyr  v.  Craig, 

a  plea  that,  since  the  commencement  of  the  action,  the  parties  had 
>ry  submission  of  the  dispute  to  arbitrators  who  had  taken  no  action, 
:  no  defence.      Gore  v.  Chadwick,  6  Dana,  477. 

bitrators  must  act,  and  act  together,  in  hearing  evidence  and  in  con- 
g  the  controversy ;  and,  if  their  award  be  in  writing,  each  should  sign 
e  others ;  and  an  award  founded  on  evidence  reported  to  one  arbitrator 
1  valid.     6  B.  M.,  264;  Henderson  v.  Buckley,  14  Id.,  292.     But,  as  to 

presence  of  the  others,  see  2  Bibb,  160. 
ler  submitting  a  cause  to  four  persons  without  saying  "or  a  majority," 

the  fourth  dissenting,  is  invalid.     Patton  v.  Collins,  Sneed,  153. 
ity  of  an  award  is  not  affected  by  the  fact  that  the  arbitrators  chose  an 

proceeded  to  act,  and  that  he  made  out  an  account  at  their  request, 
nes  took  part  in  discussions  which  came  up,  but  not  in  a  way  that  was 
nee  their  decision  : — convenience  requires  his  presence  during  the  whole 
der  that  he  may  decide  points  of  difference  as  they  arise  (3  Met.,  26; 

if  the  umpire  be  not  present  during  the  investigation,  and  the  arbi- 
arties  have  a  right  to  introduce  their  evidence,  and  to  be  heard,  before 
is  decision,  based  on  statements  made  to  him  by  the  arbitrators,  is  not  a 
h  it  be  returned  by  the  arbitrators  as  their  award.     6  Dana,  95,  96. 
ence  to  arbitrators,  they  have  no  right  to  call  in  an  umpire.     6  Dana, 

nay  make  an  award  after  disagreement  and  choice  of  an  umpire.     6 

Vebb,  10  B.  M.,  123,  it  was  held  that  there  is  no  substantial  difference 
on  to  two  arbitrators  and  their  umpire,  and  a  submission  to  two  arbi- 
mpire  in  case  of  disagreement ;  and  that  an  award  by  the  arbitrators 
together  was  valid ;  but  in  Royse's  adrn'r  v.  McCall,  5  Bush,  695,  the 
ring  to  Tyler  v.  Webb,  held  that  such  an  award  was  invalid, 
ion  law,  a  submission  of  all   matters  in  controversy,  without  further 
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f  arbitrators  to  subpoena  witnesses,  &c. — Any  one  of  the 
1  have  power  to  issue  subpoenas  for  witnesses  (a)  to  attend 
nd  give  evidence  touching  the  questions  referred  to  them, 
eriffs  and  other  like  officers  shall  give  obedience.     Wit- 

0  attend  before  arbitrators  at  the  time  and  place  desig- 
shall   refuse  to   give  evidence  when    they  do   attend, 

ted  to  the  court  by  the  arbitrators,  and  be  proceeded 
nished  as  if  the  case  had  been  pending  in  court  (b). 

need  not  state  that  subpoenas  were  issued,  though  refusal  to  issue  them 
i  to  the  award  if  made  in  the  court  below.     Sneed,  141. 
>ter  3  of  the  General  Statutes,  arbitrators  who  are  appointed  in  writing, 
jh  their  award  can  not  be  entered  as  the  judgment  of  the  court,  have 

1  the  oath  prescribed  by  the  statute,  to  administer  oaths  to  parties  and 
ion  witnesses  and  compel  their  attendance,  to  preserve  order  and  deco- 
or  contempt  by  fine  or  imprisonment  as  justices  of  the  peace  may  do. 
?isJk,  11  Bush,  619. 

on  by  fiduciaries. — The  personal  representative  of  a  dece- 
ruardian  (b),  committee,  or  curator,  of  a  person  under 
ny  trustee,  may  agree  to  such  submission.  Upon  such 
ade  in  good  faith,  the  award  shall  be  binding,  and  be 
e  judgment  of  the  court.  No  such  fiduciary  shall  be 
any  loss  resulting  from  an  award  adverse  to  the  interest 
unless  caused  by  his  fault  or  neglect. 

ejc'r  v.  Overly^ s  devisees,  1  Met.,  121,  it  was  held  that  an  executor  may 
sy  to  arbitrators  with  the  same  effect  and  the  same  freedom  from  lia- 
with,  an  order  of  court. 
1  against  infants  is  invalid,  unless  it  appear  that  their  guardian  agreed 

7/./.  M„  129. 
;  not  invalid  because  it  directs  a  guardian  of  infants  to  convey  land. 

can  not  by  his  agreement  set  aside  a  judgment  upon  an  award  in  favor 
?*W,  437. 

fill  vacancy,  if  arbitrator  refuses  to  act,  &c. — If  any  arbi- 
refuse  to   act,  the   court   may  appoint  another,   or  set 
•  of  reference. 

egislature  authorized  the  arbitration  of  certain  claims  against  the  Com- 
e  commissioners,  one  to  be  named  by  the  Governor,  one  by  the  claimant, 
hese  two ;  and,  one  of  the  commissioners  having  refused  to  act,  it  was 
gy  to  the  rule  prescribed  by  ^679  of  fhe  Code,  an  award  by  the  other 
was  valid.     Hewitt,  auditor,  v.  Craig,  86  Ky.,  23 

%nd  duties  of  arbitrators. — The  arbitrators  and  umpire,  if 
ihall  meet  at  such  convenient  times  and  places  as  may  be 
which  the  parties  shall  have  reasonable  notice  (a),  and 
lence  as  either  party  may  adduce  (b).     They  shall  have 
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power  to  administer  oaths.  They  shall  make  their  award  in  writii 
stating  therein  when  it  is  made,  and  sign  it ;  and  shall  deliver  a  co 
it  to  each  of  the  contending  parties,  and  return  the  original  t 
court  with  indorsements  showing  the  time  of  delivering  a  copy  to 
party  (d). 

(a)  Though  the  act  of  1798  said  nothing  about  notice,  it  was  held    that   a   st 
\ward  must  show  that  the  parties  had  reasonable  notice  of  the  time  and  place 
present  when  the  award  was  made.     Shult  v.  Travis,  Sneed,  141 ;  and  see  8  B.  M., 

And,  a  non-statutory  submission  having  required  reasonable  notice  from  the  arb 
of  the  time  and  place  of  meeting,  their  award  was  held  to  be  void  because  it  did  n< 
on  its  face  that  notice  had  been  given  or  waived.  Fleming's  heirs  v.  Duncan,  Stie 
But  as  to  non-statutory  awards,  it  has  been  repeatedly  held  that,  if  it  appear  fr 
pleadings,  or  from  parol  evidence,  that  the  parties  were  present  and  were  heard,  o 
party  declined  to  be  present,  an  objection  for  want  of  notice  is  unavailing.  S 
adnCr  v.  Glassford,  6  Dana,  9 ;  Newton  v.  West,  3  Met.,  24  ;    Whitlock  v.  Redford,  82  A 

(b)  It  is  "the  duty  of  each  party,  unless  prevented  by  casualty  or  misfortune 
action  of  the  arbitrators,  to  bring  before  them  all  his  evidence  touching  the  several 
to  be  decided  by  them.  .  .  .  It  is  as  true  of  hearings  before  arbitrators  as  of  I 
court,  that  it  is  the  duty  of  each  party  to  bring  forward  his  whole  case  and  the  pi 
sustain  it."     79  Ay.,  216,  218. 

(c)  1.  A  parol  award  is  valid  {Litt.  S.  C,  264;  3  Mon.,  256),  unless  a  statute 
it  to  be  in  writing;  or  unless  it  affect  a  deed  or  covenant  (3  Mon.,  257  ;  6  Dana, 
or  relate  to  matters  within  the  statute  of  frauds.     3  Litt.,  402 ;  3  Mon.,  257. 

2.  Under  chapter  3  of  the  General  Statutes,  awards  of  arbitrators  appointed  by 
out  of  court,  and  who  have  taken  the  oath  prescribed  by  the  statute,  must  be  in  v 

3.  When  a  written  award  is  necessary,  each  arbitrator  should  sign  it  in  the  pres< 
the  others.     14  B.  M.,  295  :  but  see  2  Bibb,  160. 

4.  The  authority  of  statutory  arbitrators  is  terminated  by  their  filing  the  av 
court,  although  it  be  invalid  {Hardin,  228;  2  Litt.,  54);  or  by  their  delivering  co 
it  to  the  parties,  and  possession  of  a  copy  by  a  party  is  prima  facia  evidence  that 
been  delivered  by  the  arbitrators  (4  Dana,  613) ;  but  their  authority  is  not  termini 
making  out  and  signing  an  award  which  remains  in  their  possession,  without  del 
copies,  though  the  parties  were  informed  of  the  determination.  French  v.  M 
Litt.,  247. 

(d)  Objection,  that  the  arbitrators  proceeded  ex  parte,  must  be  made  in  the  cour 
if  it  appear  that  copies  of  the  award  were  delivered  to  the  parties  in  proper  ti 
Bibb,  148. 

7.  Award  to  be  entered  as  judgment. — The  award  shall  be  entei 
the  judgment  of  the  court  at  the  first  term,  ten  days  before  which  < 
of  the  award  are  delivered  to  the  parties  (a),  unless,  on  exce] 
filed  (d),  it  be  set  aside  by  the  court  (c). 

(o)  Judgment  on  an  award  returned  within  ten  days  before  copies  are  deliverec 
parties  is  erroneous,  unless  the  objection  has  been  waived  [Sneed,  174;  3  J.  J.  M 
as  may  be  done  by  objecting  to  the  award,  instead  of  objecting  that  copies  w 
delivered  ten  days  before  the  term  (2  Bibb,  162-63;  4/./.  M.,  227);  but  an  agi 
that  an  award  may  be  returned  to  the  court  at  the  term  at  which  the  order  of  sul 
is  made  is  a  waiver  only  as  to  that  term.     Sneed,  174. 

And,  though  the  rule  was  formerly  otherwise,  rendering  judgment  on  an  award 
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ot  delivered  ten  days  before  the  term,  is  now  a  clerical  misprision, 
ies  unless  it  has  been  presented  and  acted  on  in  the  court  below.  Code, 
ft.,  436. 

urt  should  disregard  merely  formal  objections  (I  Afet.,  627),  or  technical 
have  been  waived  by  the  conduct   of  the  parties.     2  Bibb,  162-63 ;  4 
Dana,  13 ;  3  Met.,  26;  82  Ky.,  393. 

on  as  to  a  matter  of  fact — such  as  lack  of  consent  to  the  order  of  reference, 
b  of  the  meeting  of  the  arbitrators,  or  of  a  service  of  the  copy  of  the 
I,  unless  error  be  shown  by  a  bill  of  exceptions.     2  Litt.,  195-96. 
'ting  aside  awards. 

lature  seems  to  have  contemplated,  not  that  the  court  may  correct  an 
a  judgment  upon  it  as  corrected,  but  that  the  court  must  enter  judgment 
by  the  arbitrators  or  set  it  aside  in  tote  ;  and  such  seems  to  have  been  the* 
rt,  though  not  distinctly  expressed,  in  Orear  v.  Singleton,  Sneed,  65 ;  Car- 
Litt.,  32 ;  Dicken  v.  Griffith,  7  Afon.,  606;  Coghill  v.  Hord,  1  Dana,  350; 
6  B.  Af.,  263 ;  and  Burnam  v.  Burnam,  6  Bush,  392-93. 
r  to  the  common  law,  a  defendant  who  was  sued  at  law  on  an  award, 
ound  to  plead  any  legal  defence  that  existed ;  such  as  performance  of  the 
ial  alteration  of  it,  or  the  fact  that  it  was  void  for  want  of  mutuality  or 
ty  or  conformity  to  the  submission  (see  Brown  v.  Warnock,  5  Dana,  492) : 
courts  did  not  take  cognizance  of  equitable  defences,  such  as  mistake  or 
1  or  other  misconduct  of  the  arbitrators;  and  a  defendant  having  such 
pel  led  to  submit  to  a  judgment  at  law  and  go  into  equity  for  relief. 
Oana,  65.  Under  the  Code,*  however  (§17),  a  defendant,  knowing  that 
ce,  must  present  it  in  the  action  at  law ;  and  either  party  has  a  right  to 
nsferred  to  the  equity  docket.     \  1 1,  subs.  2. 

tied  that  the  act  of  1798  gave  to  the  court  to  which  a  statutory  award 
rer  to  set  it  aside,  either  upon  legal  grounds,  such  as  want  of  certainty 
Lift.,  32;  6  B.  Af.,  263),  or  of  finality  (Sneed,  65;  1  Dana,  350-51),  or  of 
submission  (Sneed,  153;  1  Dana,  234);  or  upon  equitable  grounds,  such 
tiality  or  fraud  or  other  misconduct  of  the  arbitrators.  Sneed,  141,  277  ; 
"//.,  249-50;  2  Id.,  195-96;  4*/-/  M.,  .125;  6  Dana,  95,  96;  8  B.  Af., 
ch  seems  to  be  the  law  now.  But  it  seems  that  courts  of  equity  have 
liction  to  set  aside  statutory  awards  which  are  attacked  on  equitable 
'sadm'rv.  Beauchamp,  2  Bibb,  456;  IMlard  v.  Casey,  Id.,  459;  Rudd  & 
.,  4  Dana,  229. 

>arol  evidence  is  admissible  to  prove  partiality  or  fraud  on  the  part  of 
sir  failure  to  give  notice,  &c. ;  yet,  as  they  are  chosen  by  the  parties,  or 
court  with  the  consent  of  the  parties,  as  judges  both  of  the  law  and  facts, 
not  be  impeached  for  a  mistake  as  to  either  (2  Bibb,  459;  4  Id.,  252;  2 
Dana,  230;  1  Met.,  121-22),  unless  the  mistake  be  shown  by  the  award 
o;  1  Bibb,  422;  1  Litt.,  322;  4  /.  J.  Af.,  228),  and  be  such  as  to  author- 
>f  corruption  or  partiality  (Hardin,  401 ;  2  Bibb,  456-57  ;  4  Dana,  230-31) ; 
ow  that  the  deduction  of  the  arbitrators  was  a  mistaken  inference  from 
the  facts  themselves  did  not  authorize  the  conclusion  drawn  from  them, 
e,  the  award  is  not  such  as  the  arbitrators  intended  that  it  should  be." 

ing  awards. 

rard  is  enforceable  by  the  judgment  of  the  court  to  which  it  is  returned. 

7. 

awards  are  enforceable  by  an  action  at  law  (Shocky's  adm*r  v.  Glassford, 
\  action  in  equity  (Litt.  S.  C,  1 ;  9  Dana,  163)  according  to  the  rights 
22 
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given  by  the  awards ;  and  the  action  should  be  on  the  award,  and  not  on  the  original 
of  action  (3  Mon.,  256;  4  Id.,  47);  and  the  petition  should  succinctly  set  forth  the 
t ration-agreement  and  the  submission,  and  sufficient  facts  to  show  that  an  award  was 
in  conformity  thereto  (5  Dana,  495 ;  6  Id.,  13,  14)  ;  and  so  much  of  the  award  as  i 
the  plaintiff's  right  to  recover  {2/./.  M.,  316) ;  but  a  promise  to  abide  by  or  perfor 
award  need  not  be  alleged,  as  such  promise  is  implied  by  the  law  from  the  act  o; 
mission.     Litt.  S.  C,  264-65. 

It  was  formerly  held,  however,  that  when  performance  of  an  award  was  guarante 
a  penal  bond,  the  obligee,  instead  of  suing  on  the  award,  could  sue  on  the  bond  fc 
penalty,  alleging,  as  a  breach,  the  defendant's  failure  to  perform  the  award;  and  I  pe 
no  reason  to  doubt  that  such  an  action  can  be  maintained  now,  excepting  cases  in  wl 
court  of  equity  would  relieve  against  the  penalty.  See  note  II,  ante,  page  70.  As  1 
petition,  &c,  in  such  an  action,  see  the  note  just  cited  and  6  Dana,  11,  12. 

In  an  action  for  failure  to  deliver  personal  property  as  directed  by  an  award,  the 
tiff  is  entitled  to  recover  the  value  of  the  property  at  the  date  of  the  award  (2  J.j 
317-18) ;  with  interest,  I  believe,  if  the  jury  choose  to  allow  it.     4  Bibb,  541 ;  6  Da* 

8.  Power  of  courts  over  awards. — No  award  shall  be  set  aside  fo; 
want  of  form  (a).  But  courts  shall  have  power  over  awards  on  equi 
principles  as  heretofore  (i). 

{a)  1.  It  seems  clear  that  the  word  "form,"  as  here  used,  relates  to  the  submissi 
well  as  the  award  and  the  proceedings  of  the  arbitrators  in  making  it,  &c. 

2.  As  to  the  jurisdiction  of  arbitrators,  whether  the  submission  be  statutory  or  non- 
tory,  see  note  {d)t  ante,  page  331. 

3.  As  to  the  power  of  arbitrators  having  jurisdiction  to  make  an  award. 

(1)  As  to  their  statutory  powers,  see  Code,  §451,  and  General  Statutes,  chapter  3. 

(2)  As  to  their  inherent  powers. 

a.  As  has  been  shown  (ante,  note  4,  page  334),  the  power  of  statutory  arbitrators 
upon  their  making  an  award,  though  it  be  invalid ;  and  they  can  not  make  a  new  a 

b.  The  power  of  statutory  arbitrators  ceases  upon  a  dismissal  of  the  action  in  whit 
reference  was  made.     11  B.  M.,  71. 

c.  The  power  of  non-statutory  arbitrators  ceases  after  expiration  of  the  time  fix 
the  arbitration-agreement  for  making  the  award.     6  Bush,  392, 

d.  Arbitrators  can  not  bind  parties  by  a  decision  as  to  matters  not  referred  to 
4  Bibb, -252.  Thus,  upon  the  submission  to  arbitrators  of  a  controversy  betwe 
"old  church"  and  a  "new  church" — not  concerning  the  right  of  the  former  to 
meeting-house  which  the  members  of  both  had  formerly  used  in  harmony,  but 
cerning  the  right  of  the  latter  "to enjoy  an  equal  use  of  the  meeting-house;"  an  a 
that  neither  of  said  churches  had  any  legal  right  to  occupy  the  meeting-house,  bul 
each  should  occupy  it  an  equal  portion  of  time,  alternately,  was  held  to  be  "suicic 
its  face."      Curd,  &c,  v.  Wallace,  <SrV.,  7  Dana,  190. 

e.  They  have  no  right  to  hear  evidence  without  giving  the  parties  an  opportunity 
present.     4  J.  J.  M.,  126;  6  B.  A/.,  264. 

/.  They  have  the  right  to  decide  incidental  points  as  to  the  competency  or  relevar 
evidence.     4  Bibb,  252. 

g.  They  have  the  right,  after  hearing  the  parties,  to  take  convenient  time,  thouf 
parties  be  not  present,  to  make  their  award.     2  Bibb,  158. 

h.  Though  arbitrators  can  not  convey  land,  they  have  power  to  direct  a  convc 
of  it  to  be  made*  (Galloway's  heirs  v.  Webb,  Hardin,  318 ;  2  Mar.,  438) ;  and  their  dc 

*The  decision  to  the  contrary  in  Die  ken  v.  Griffith,  7  Mon.,  607,  seems  to  have  been  founded 
peculiar  rules  relating  to  actions  of  ejectment,  and  would  not,  probably,  be  regarded  as  applicable 
award  upon  the  submission  of  an  action  for  land  under  the  Code. 


Digitized  by 


Google 


ARBITRATIONS   AND   AWARDS.  337 


is  binding  on  the  parties  in  any  action  with  reference  thereto.     2  Mar., 

►rs  have  power  to  make  conditional  awards,  and  the  rules  for  determining 
s  requiring  concurrent  acts  are  conditional  or  unconditional  seem  to  be  the 
for  determining  whether  concurrent  covenants  are  conditional  or  uncon- 
J.  J.  M.,  320;  6  Dana,  14.  As  to  conditional  and  unconditional  cove- 
4,  ante,  page  68. 
'iy  of  the  award  tothe  submission, 

1  rule,  the  validity  of  an  award  as  fo  matters  referred  to  arbitrators  is  not 
fact  that  it  embraces  matters  which  was  not  referred  to  them.  1  Mar.,  359 ; 
2/.  /.  M.,  539;  4  Id.,  125;  7  Id.,  129;  1  Met.,  435-36;  79  A>.,  215. 
v.  Grimes,  1  Dana,  234,  and  comments  thereon  in  note  4,  ante,  page  332. 
\  other  hand,  failure  of  arbitrators  to  make  an  award  as  to  matters  illegally 
n  by  an  order  of  court  does  not  affect  the  validity  of  their  award  as  to  mat- 
ured by  such  order.     4  J.  J.  M.,  228-29. 

bmission  embrace  two  distinct  subjects,  the  validity  of  an  award  as  to  one 
affected  by  its  invalidity  as  to  the  other.     Hardin,  326 ;  5  Dana,  493. 
'  in  awards. 

to  a  common  intent  is  all  that  the  law  requires  an  award  to  exhibit.  .  .  . 
uod certum  reddi  potest*  is  a  maxim  which  is  applied  to  awards.  ...  It 
at  courts  should  be  punctiliously  exact  or  fastidiously  technical  in  the  inter- 
ards.  .  .  .  They  will  be  construed  according  to  the  dictates  of  common 
rords  will  generally  be  interpreted  according  to  the  popular  understanding 
:onstruing  them,  the  only  object  of  the  judge  is  to  ascertain  what  the  arbi- 
1."  2  J.  J.  M.,  314-15.  And  it  has  been  held,  accordingly,  that  an  award 
m  a  debt  gives  a  right  t©  legal  interest  (2  J.J.  M.,  315) ;  and  that  an  award 
ill  pay  «'  the  costs  "  of  an  action  is  valid,  as  "  they  are  to  I  e  taxed  by  the 
>urt  according  to  a  fixed  standard  "  (I  Bibb,  421 ;  2  J.  J.  M.,  315) ;  and  an 
ty  of  «« what  land  the  said  William  G.  Webb's  survey  covers  of  the  entry 
Villiam  Galloway,  deceased,"  was  held  to  be  sufficiently  certain  {Galloway 
1,  318)  ;  and  an  award  upon  a  statutory  submission  is  not  vitiated  by  its 
e  date  of  the  order  of  reference,  there  appearing  to  have  been  but  one  such 
parties  having  appeared  before  the  arbitrators  and  submitted  the  case  to 
.93. 

,  distinct  subjects  be  submitted  to  arbitrators,  uncertainty  in  the  award  as 
loes  not  vitiate  it  as  to  another.  Hardin,  326 ;  5  Dana,  493. 
\  other  hand,  if  the  matter  submitted  be  the  "  entire  claim  "  of  a  party  (as, 
dered  during  several  years),  the  legal  deduction  is,  "  that  the  whole  claim, 
ad  been  considered  and  disposed  of  by  the  arbitrators."  I  Dana,  438-39. 
.  Singleton,  Sneed,  65,  in  which  an  award  of  a  sum  of  money  to  a  party  was  held 
mse  it  failed  to  state  the  time  during  which  interest  should  be  calculated. 
7/  awards. 

hich  fails  to  settle  every  question  submitted  for  settlement  is  invalid ;  as,  an 
rty  of  three-fourths  of  a  tract  of  land,  without  specifying  the  part  of  it 
have  {Sneed,  65) ;  or  an  award  to  a  party  of  land  or,  at  his  election,  its 
noney,  without  fixing  the  value  of  the  land  or  the  time  within  which  the 
>e  made.  Coghill  v.  Hord,  1  Dana,  350.  And,  upon  a  submission  of  an 
partnership-accounts,  an  award  was  pronounced  invalid,  because  the  arbi- 
to  decide  what  amount  of  debts  were  owing  by  the  firm,  if  any,  and 
vereany  due  to  the  firm,  and  adjust  these  matters  between  them  so  as  to 
d  a  final  settlement  of  all  matters  in  controversy"  (6  Bush,  392-93);  but 
*V  v.  Bingo,  79  Ay.,  211,  which  was  an   action   by  the  administrator  of  a 
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deceased  partner  against  the  surviving  partner  for  a  settlement  of  the  partnership ;  an< 
was  held  that  a  submission  of  the  action  to  arbitrators  did  not  embrace  "  the  un  col  lee 
assets,"  because  "  the  surviving  partner  was  not  chargeable  with,  nor  liable  for,  uncollec 
assets." 

And  it  seems  to  have  been  held  that  an  expression  of  opinion  by  arbitrators,  that  a  pa 
is  entitled  to  certain  property,  does  not  relieve  the  award  from  the  objection  that  it  is  v 
for  the  want  of  certainty  and  finality.     Dicken  v.  Griffith,  7  Mon.,  605. 

But,  upon  a  statutory  submission  of  an  action  for  assault  and  battery,  it  was  held  t 
an  award  to  the  plaintiff  of  $575,  as  darofages,  without  saying  any  thing  about  costs,  1 
not  void  for  want  of  finality  ;  but  that  it  entitled  the  plaintiff  to  a  judgment  for  the  co 
just  as  a  verdict  for  the  damages  would  have  done.     3  B.  M.,  375. 

And  I  submit  that,  whether  the  submission  be  statutory  or  not,  and  whether  it  be 
writing  or  not,  an  award  to  a  party  of  a  sum  of  money,  without  saying  any  thing  ab 
interest,  entitles  him  to  interest  from  the  date  of  the  award.  See  6  Dana,  16,  and  n 
(2),  antet  page  78. 

In  Coghill  v.  Hord,  1  Dana,  350,  the  court  said :  "  We  know  of  no  case  which  sancti 
an  award  as  final,  that  leaves  for  future  adjustment  any  thing  that  does  not  lie  either 
computation  or  admeasurement.  None  goes  so  far,  nor  would  we  feel  inclined  to  foil 
any  such,  if  such  there  be,  as  sanctions  the  leaving  to  future  adjustment  a  matter 
wholly  uncertain  as  that  of  the  value  of  property,  ascertainable  merely  by  the  opinions 
witnesses." 

But,  if  the  meaning  of  an  award  be  uncertain,  it  is  void;  as,  "an  award  determin 
'certain  matters  and  accounts  now  in  dispute  and  undetermined  between  the  partii 
without  showing  what  matters  or  accounts  were  in  dispute  "  {Hardin,  313 ;  but  see  2  Mi 
439)  5  or  an  award  which  leaves  the  determination  of  the  arbitrators  doubtful  (6  B.  < 
263) ;  or  an  award  embracing  matters  which  were  referred,  and  matters  which  were 
referred,  to  the  arbitrators,  without  showing  what  was  awarded  as  to  those  matters  resp< 
ively :  thus,  upon  the  submission  of  an  action  for  the  rent  of  land  prior  to  the  year  1819, 
award  to  the  plaintiff  of  $250,  including  the  rent  for  the  year  1819,  was  held  ta  be  void 
Litt.,  32);  and  an  award  to  a  party  of  three-fourths  of  a  tract  of  land  was  held  to  be  vc 
because  it  did  not  designate  what  part  of  the  land  should  be  set  apart  to  him.  Oreat 
Singleton,  Sneed,  65. 

7.  Mutuality  in  awards. 

Lack  of  mutuality  in  an  award  makes  it  void :  thus,  an  award  which  requires  each  pa 
to  do  an  act,  in  consideration  of  an  act  to  be  done  by  the  other,  and  which  is  void  as  to  < 
of  the  acts,  because  it  was  not  embraced  by  the  submission,  is  void  in  Mo,  for  want 
mutuality.     5  Dana,  494. 

(6)  See  note  (2),  ante,  page  335,  and  note  2,  ante,  page  336. 

9.  Arbitrations  in  justices*  courts. — Controversies  within  the  jur 
diction  of  a  justice  of  the  peace  may  be  submitted  for  arbitration  in  t 
same  manner,  and  the  proceedings  shall  be  the  same  as  are  abo 
authorized  and  required.  Either  party  may  appeal  to  the  circuit  coi 
from  the  judgment  of  the  justice  on  the  award,  as  in  other  cases. 


Digitized  by 


Google 


FORCIBLE  ENTRY  AND  DETAINER.  339 


CHAPTER  VIII. 

FORCIBLE  ENTRY    AND   DETAINER.* 

UB.       I.  To  what  the  words,  possession,  &c,  refer. 
II.  What  is  a  forcible  entry. 
III.  forcible  detainer. 

Becoming  tenant  after  obtaining  possession. 
Writ  of,  issuing  and  substance  of. 
service  of. 
;7.  trial  of. 

coercion  of  witnesses  to  attend. 
Inquest. 

judgments  upon  return  of. 
Restitution,  or  execution  for  costs. 
Preservation,  &c,  of  papers. 
Traverse. 

bond  on  filing. 

liability  on. 
trial  of. 

judgment  and  execution  after, 
restraint  of  waste  pending. 
Proceeding  does  not  bar  action  for  trespass,  &c. 
limitation  of. 

[500}.  I.  To  what  the  words  "possession"  &c.t  refer. — The 
possession/'   "entry,"   "detainer/'  in  this,  chapter,  refer  to 

tenements. 

That  is  a  forcible  entry. — A  forcible  entry  is — 
1  entry  without  the  consent  of  the  person  having  the  actual 
a  {a). 

to  a  landlord,  an  entry  upon  the  possession  of  his  tenant  at 
r  sufferance,  whether  with  or  without  the  tenant's  consent  (b). 

common  law  implied  force  even  from  a  peaceable  entry,  unless  by  a  person 
ight  to  enter  (1  Ch.  PI.,  126;  3/./.  M.,  186);  but,  so  far  as  the  right  to  a 
ible  entry  is  concerned,  force  is  implied  from  an  entry  without  consent  on  land 
n  of  another,  though  made  by  a  person  having  a  right  to  enter  (4  Bibb,  426; 
D04;  14  B.  A/.,  46) ;  and,  a  fortiori,  this  writ  lies  against  one  who  enters  without 
ht  to  the  possession.  6  Bush,  493. 
*,  and  for  what,  a  writ  of  forcible  entry  lies. 

vrit  of  forcible  entry  does  not  lie  for  a  ferry,  that  being  incorporeal  prop- 
r  the  shores  and  banks  which  are  used  as  necessary  incidents  to  the  ferry. 
184. 

rson  may  have  a  possession  in  fact  of  land  without  residing  upon  it,  and  though 
ultivated,  improved,  or  enclosed.     4  Bibb,  389;  3  Mar.,  347;   I  Z/V/.,  225-26; 
5. 
dence  upon  part  of  a  tract,  claiming  the  whole,  though  part  be  not  inclosed, 


act  of  January  31,  1810  ( M.  <5r»  B .,  72^,  which,  as  the  court  said  in  1  J.J.  M.,  45,  was  framed 
u  speedy  and  cheap  country  justice"  and  "should  be  liberally  and  beneficially  enforced." 
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may  give  possession  of  the  whole  tract  within  the  meaning  of  the  statute  concern 
forcible  entry  {Henry  v.  Clarke,  4  Bibb,  426 ;  Smith  v.  Morrow,  5  IMt.,  210) ;  and  deeds  1 
be  introduced  to  show  the  extent  of  the  possession,  but  not  the  right  thereto.  Beaucht 
v.  Morris,  4  Bibb,  312 ;  Carpenter  v.  Shepherd,  Id.,  501. 

And  an  entry  upon  uninclosed  land  with  the  intent  to  clear  and  6t  it  for  cultival 
without  actually  inclosing  it,  is  a  forcible  entry  within  the  statute,  though  occasional  ch 
ping  of  wood  upon  it  is  not.  3  Mon.,  262.  But  occasional  trespasses  on  land,  thot 
continued  during  fifteen  years,  and  under  a  claim  of  title,  as,  by  making  sugar  upon  it, 
by  cutting  wood  or  timber  or  tanbark,  do  not  give  possession  (1  Mar.,  105,  208 ;  4  Da 
635 ;  8  Id.,  166 ;  4  Id.,  634 ;  3  /.  /.  M.,  552 ;  12  B.  M„  184 ;  15  Id.,  32;  2  Duv.,  15,  i 
nor  does  the  erecting  of  a  shanty,  without  use  or  occupation  of  it:     9  B.  M.f  259. 

3.  The  writ  of  forcible  entry  can  not  be  maintained  by  an  executor  with  power  to 
land  of  which  he  did  not  have  actual  possession  at  the  time  of  the  defendant's  em 
Prewitt  v.  Durham1  s  ex'rs,  5  Mon.,  17. 

.  4.  It  was  held  under  the  act  of  1 810  that  a  landlord  could  not  maintain  a  writ 
forcible  entry  or  detainer  against  one  who  disseized  his  tenant  {Pogue  v.  McKee,  3  Mi 
128;  Trabue  v.  Talbott,  6  /.  /.  M.,  602);  though  the  writ  of  forcible  entry  might 
maintained  by  the  owner  of  land  against  one  who  disseized  his  agent.  Chiles  v.  Steptu 
3  Mar.,  340.     But  see  now  §452,  subs.  3. 

5.  It  may  be  maintained  by  a  disseizor  against  the  disseizee,  if  he  enter  without 
disseizor's  consent ;  or  by  a  tenant  against  his  landlord,  if  he  enter  without  the  tenai 
consent,  though  the  landlord  might  have  had  the  right  to  maintain  the  writ  against 
tenant.     Chiles  v.  Stephens,  3  Mar.,  345-46. 

6.  The  statute  relating  to  forcible  entries  and  detainers  does  not  affect  the  common  1 
right  of  entry,  except  so  far  as  the  statute  itself  furnishes  a  remedy  to  regain  the  pos; 
•ion.  A  person  havjng  the  right  to  enter,  who  makes  an  entry,  in  pursuance  of  that  rig 
can  only  be  removed  by  a  writ  of  forcible  entry  and  detainer.  7  J.  J.  M.,  604;  Tui 
v.  Phillips,  2  Met.,  416 ;  see  Johnson  v.  Clem,  82  Ky.,  84. 

III.    What  is  a  forcible  detainer. — A  forcible  detainer  is — 

1.  The  refusal  of  a  tenant  to  give  possession  to  his  landlord  afi 
the  expiration  of  his  term ;  or  of  a  tenant  at  will  or  by  sufferance 
give  possession  to  the  landlord  after  the  determination  of  his  will  (a). 

2.  The  refusal  of  a  tenant  of  a  person  who  has  made  a  forcil 
entry  to  give  possession,  on  demand,  to  the  person  upon  whose  poss< 
sion  the  forcible  entry  was  made. 

3.  The  refusal  of  a  person  who  has  made  a  forcible  entry  upon  t 
possession  of  one  who  acquired  it  by  a  forcible  entry  to  give  possessk 
on  demand,  to  him  upon  whose  possession  the  first  forcible  entry  w 
made. 

4.  The  refusal  of  a  person  who  has  made  a  forcible  entry  upon  t 
possession  of  a  tenant  for  a  term  to  deliver  possession  to  the  landlo 
upon  demand,  after  the  term  expires ;  and,  if  the  term  expire  whilsl 
writ  of  forcible  entry  sued  out  by  the  tenant  is  pending,  the  Ian 
lord  may,  at  his  cost  and  for  his  benefit,  prosecute  it  in  the  name  of  t 
tenant  (b). 

(a)   I.   As  to  creating  the  relation  0/ landlord  and  tenant. 

(I)  "  The  reservation  of  rent,  in  some  form,  and  allegiance  to  the  title,  are  the  distingui 
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ing  characteristics  of  a  contract  by  which  the  relation  of  landlord  and  tenant  is  created  " 
(2  Dm/.,  145) :  and  that  relation  is  not  created  by  an  entry  on  land  under  a  contract  to 
purchase  it,  whether  the  contract  be  in  writing  or  by  parol  (1  Afar.,  393;  2  Id.,  519;  3 
B.  M.,  389-90;  7  Bush,  256) ;  or  by  a  contract  to  sell  land  and  give  possession  at  a  future 
time,  and  cultivate  certain  6elds  in  a  particular  manner  in  the  meantime.  2  Duv.,  144-45. 
But  a  lease,  though  voidable  under  the  statute  of  frauds,  creates  the  relation  of  land- 
lord and  tenant.     1  Mon.,  126-27. 

(2)  Under  \  16  of  the  act  of  18 10,  the  acceptance  of  a  lease  by  a  person  in  possession 
did  not  make  him  a  tenant  within  the  meaning  of  the  statute  (2  Mar.,  30,  150;  1  Dana,  97); 
but  it  is  otherwise  now  {Code,  J 453;  2  Duv.,  144;  3  Bush,  72)*;  and  even  under  the  act 
of  1810,  forcible  detainer  would  lie  against  the  tenant's  widow  or  heir  or  assignee.  1 
Mon.,  127-28. 

(3)  It  was  held  that  a  contract  between  A  and  B,  by  which  B  was  permitted  to  sow  a 
field  in  wheat,  each  party  to  furnish  half  the  seed  and  to  have  half  the  crop,  created 'the 
relation  of  landlord  and  tenant,  though  nothing  was  said  about  time  of  renting.  Red- 
man v.  Bedford,  80  Ky.,  13. 

2.  As  to  the  termination  of  the  tenancy. 

(1)  Continuance  in  possession  after  the  term  expires,  without  a  refusal  to  surrender, 
does  not  make  the  tenant  guilty  of  a  forcible  detainer.  Allison  v.  Thompson,  I  Lilt.,  31; 
2  Bush,  177 ;  4  Id.,  425. 

But  his  conduct  may  amount  to  a  refusal  to  surrender,  though  there  may  have  been  no 
formal  demand  of  possession  (5  Bush,  585) ;  and,  though  his  term  may  not  have  expired, 
disclaimer  of  his  tenancy  subjects  him  to  a  warrant  for  forcible  detainer,  without  a  demand 
for  possession  or  a  notice  to  quit.      I  Afar.,  181 ;  2  //.,  270;   I  Dina,  36;  4  Id.,  79. 

(2)  The  tenants*  inability  to  surrender  possession  at  the  expiration  of  his  term,  owing 
to  the  landlord's  absence  from  the  county,  does  not  excuse  his  subsequent  refusal  to  do  so. 
2  Mar.,  35. 

{3)  See  G.  S.,  ch.  66,  art.  4;  Mendell  v.  Hall,  13  Bush,  232;  Bell  v.  Morris,  79 
A>.,  48;  Ungerv.  Bamberger,  85  Ky.,  11,  and  Irvine  v.  Scott,  Id.,  260,  as  to  the  termin- 
ation of  "a  term  or  tenancy,  for  a  year  or  more;"  and  G.  S.,  ch.  66,  art.  6;  Squires 
v.  Huff,  3  Mar.,  17;  Cornellison  v.  Cornellison,  1  Bush,  149;  and  Mendell  v.  Hall,  13  Id., 
232,  as  to  the  termination  of  a  "tenancy  at  will  or  by  sufferance." 

Neither  of  those  provisions  expressly  mentions  a  tenancy  or  term  for  less  than  a  year; 
but  according  to  Mendell  v.  Hall,  supra,  such  a  tenant,  holding  over  with  the  acquiescence 
of  the  landlord,  is  a  tenant  by  sufferance,  and,  in  order  to  maintain  a  writ  of  forcible 
detainer  against  him,  he  must  have  one  month's  notice  in  writing,  requiring  him  to 
move.     G.  S.,  ch.  66,  art.  6,  1 1. 

(4)  «« If  the  tenant  for  life  of  land  let  the  same  to  another  for  the  year,  and  die  after 
the  first  day  of  March,  the  lessee  shall  hold  the  land  till  the  last  day  of  December  fol- 
lowing."    G.  S.,  ch.  39,  art.  2,  J  29. 

(5)  If  the  duration  of  a  term  which  is  held  neither  as  a  tenancy  at  will  nor  a  tenancy 
by  sufferance,  nor  under  lease  from  a  tenant  for  life,  depend  on  a'  future  event,  it  ceases 
when  the  event  happens ;  as,  a  lease  until  the  use  of  the  property  shall  equal  the  value  of 
repairs  by  the  lessee.      YVheatley  v.  Price,  3  J.J.  M.,  168. 

(£)  The  provisions  of  subdivisions  2,  3,  and  4  of  subsection  III  of  £452  are  not  con- 
tained in  any  previous  statute ;  and  I  am  not  aware  of  any  decision  as  to  either  of  them. 

Neither  the  mode  of  making  the  demand  which  each  of  said  subdivisions  requires,  nor 
the  time  which  the  demand  should  allow  for  surrendering  the  possession,  is  fixed  by  the 
Code;  but  it  seems  clear  that  a  verbal  demand  is  sufficient  (Lilt.  S.  C,  266) ;  and  it  seems, 
upon  principle,  that,  in  the  cases  mentioned  in  subdivisions  3  and  4,  immediate  delivery 
may  be  demanded ;  but  that,  in  the  case  mentioned  in  subdivision  2,  if  the  tenant  has 
taken  a  lease  in  good  faith,  the  demand  should  give  him  reasonable  time  for  surrendering, 
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namely,  "six  months,  and  to  expire  at  a  season  of  the  year  when  the  possession  cc 
surrendered  without  doing  him  injustice"  (8  B.  M.t  494) ;  and  that,  if  the  lease  y 
taken  in  good  faith,  the  lessee  stands  on  the  same  footing  as  his  lessor,  and  no  dec 
necessary. 

§  453  [501]-  Becoming  tenant  after  obtaining  possession. — It  i 
material  whether  the  tenant  shall  have  received  possession  from  his 
lord,  or  have  become  his  tenant  after  obtaining  possession. 

See  note  {a)  (2)  to  subs.  Ill  of  2  452. 

§  454  [502].    Writ  of  forcible  entry  or  detainer. — Upon  complai 
a  person  aggrieved  by  a  forcible  entry  or  detainer  (a)  to  a  justice 
peace  {b)  or  county  judge  of  the  county  in  which  the  land  or  tene 
or  a  principal  part  thereof,   lies,  he  shall  issue  his  warrant  to  the  s! 
or  any  constable,  in  substance  as  follows : 

"  The  Commonwealth  of  Kentucky  to  t/ie  Sheriff  [or  any  Constat 

county :  Whereas,  A  B  hath  made  complaint  to  me,  J  S, 

tice  of  the  peace  [or  county  judge]  for  said  county,  that  C  D  an< 

did,  on  the day  of ,  forcibly  enter  into  [or  forcibly  < 

from  the  said  A  B]  (c)  one  house  and  field  on  the  waters  of 

the  county  aforesaid  [or  other  general  description  of  the  lands  or 
ments]  (d)t  which  were  in  the  peaceable  possession  of  A  B  [or 
the  said  C  D  and  E  F,  tenants  of  the  said  A  B,  now  hold  against 
You  are,  therefore,  commanded  to  summon  a  good  and  lawful  ji 
your  county  to  meet  on  the  premises,  or  at  a  place  convenient  th 

on  the day  of ,  to  inquire  into  the  forcible  entry  [or  fc 

detainer]  aforesaid ;  and  give  to  the  said  C  D  and  E  F  at  least 
days'  notice  of  the  time  and  place  of  the  meeting  of  the  jury,  anc 
then  there  this  writ.     Witness,  &c." 

[Amendment  of  April  30,  1888. — §  1.  In  the  trial  of  writs  of  fc 
entry,  forcible  detainer,  or  forcible  entry  and  detainer,  if  neither 
in  person  or  by  agent  or  attorney,  demand  a  jury,  the  trial  thereo 
be  by  the  judge  or  justice  presiding;  and  in  such  event  the  judge  < 
tice  shall  try  all  questions  arising,  whether  of  law  or  of  fact.  Nc 
writ  shall  hereafter  direct  the  summoning  of  a  jury;  and  the  she 
other  officer  to  whose  hands  such  writ  may  come  to  do  exei 
thereof  shall  not  summon  a  jury  in  such  proceeding,  unless  he  1 
either  party  notified  in  writing  that  a  jury  is  demanded.  After  < 
of  the  cause  for  trial  either  party  may  demand  a  jury. 

§  2.  The  right  to  traverse  the  finding  of  the  judge  or  justice  sh 
the  same  as  if  a  verdict  had  been  rendered  by  a  jury]. 

(a)  I.   A s  to  forcible  entry. 

(1)  None  but  those  who  are  in  the  actual  possession  when  a  forcible  entry  is  mj 
maintain  a  warrant  for  forcible  entry  (5  Mon.,  18) ;  and,  consequently,  if  a  tenant 
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that  writ  may  be  maintained  by  him,  it  can  not  be  maintained  by  his  land- 
[28;  6  y.  J.  M.,  602)  ;  and,  formerly,  the  landlord  could  not  maintain  a 
1  detainer  against  such  disseizor ;  but  see,  now,  subdivision  4,  of  subsection 
the  Code.  But  a  person  may  have  actual  possession  of  land  without  residing 
gh  it  be  not  cultivated  or  enclosed ;  as,  by  acts  indicating  an  intention  not 
session,  &c.  4  Bibb,  389;  3  Mar.,  347;  1  Lift.,  225-26;  3  Id.,  397-9*- 
nants  or  co-parceners  may  and  should  join  in  a  writ  of  forcible  entry  {note 
;  4  Bibb,  334) ;  but  tenants  in  common  can  not  join  in  such  writ  (4  Bibb,  355, 
irtiori,  persons  can  not  join  who  have  not  even  an  interest  in  common.     2 

cible  detainer. 

sir  or  vendee  can  maintain  forcible  detainer,  if  the  lessor  could  have  done 
;  3  B.  M.t  271) ;  and  if  there  be  several  heirs,  they  may  and  should  join  in 
le  failure  of  all  to  join  is  not  pleadable  in  abatement.  4  Bibb,  334. 
joint  tenants  or  co-parceners  may  join  in  a  writ  of  forcible  detainer  against 
as  received  a  lease  from  only  one ;  because  a  person  entering  as  the  tenant 
i,  by  construction  of  law,  be  deemed  to  have  entered  as  the  tenant  of  all. 
vs,  3  Mar.,  151. 

h  tenants  in  common  can  not  join  in  a  writ  of  forcible  entry,  it  is  clear 
,ve  joined  in  a  lease  of  the  land,  they  can  join  in  a  writ  of  forcible  detainer 
int,  their  right  of  recovery  being  founded,  not  on  their  title,  but  on  the 
\na,  119;  3  Met.,  509-10)  ;  and  I  submit  that  the  court,  in  Mason  v.  Bas* 
72,  erred  in  holding  that  a  tenant  in  common,  who  has  leased  only  his  own 
lintain  a  writ  of  forcible  detainer  for  the  entire  property. 
767  of  the  Code  of  1854,  on  which  the  decision  in  Cessna  v.  Stedman,  I 
partly  founded,  was  omitted  from  this  Code.  See,  however,  { 732,  subs. 
5;  and  observe  that  its  454th  section  gives  jurisdiction  to  "a  justice  of  the 
'  judge,"  instead  of  giving  it  only  to  "  a  justice  of  the  peace,'*  as  was  done 
Code  of  1854. 

rrant  for  a  forcible  entry  must  show  that  the  complainant  was  in  possession 
he  entry ;  and  a  warrant  for  forcible  detainer  must  show  that  the  relation 
id  tenant  existed  {Potvers  v.  Sutherland,  1  Duv.,  151;  Taylor  &  Speed  y. 
ush,  238) ;  or  must  show  a  refusal  to  deliver  possession  on  demand  and 
mstances  mentioned  in  subdivision  2,  3  or  4  of  subsection  III  of  §452. 
\  forcible  entry  and  a  forcible  detainer  are  distinct  offences,  they  may  be 
same  warrant ;  and  the  jury  may  find  the  defendant  guilty  of  either  (Swartz- 
Bank,  I  J.  J.  M.,  44;  Cammack  v.  Macy,  3  Mar.,  296) ;  and  a  charge  of  a 
r  detainer  is  sufficient  to  support  a  verdict  for  either  {Carpenter  v.  Shepherd, 
for  both  of  those  offences  {McBrayer  et  al.  v.  Wash,  6  J.  J.  M.,  464) ;  and, 
:  charging  a  forcible  entry,  a  verdict  that  the  defendant  is  guilty  of  the  for- 
plained  of  is  sufficient,  without  finding  him  guilty  of  a  detainer  {Brunt' 
s,  4  Bibb,  388) ;  but  a  verdict  for  a  forcible  detainer  is  not  supported  by  a 
r>rcible  entry  (Gayle,\.  Overton,  I  J.  J.  M.,  550) ;  nor  by  a  charge  that  the 
ibly  entered  on  the  land,  and  that  he  detains  it,  without  any  allegation 
rce  to  the  detention.     Lewis  v.  Stiih,  2  Lift.,  294. 

rrant  need  not  state  the  boundaries  of  the  land,  a  general  description  being 
/.,  297) ;  and  omission  to  state  the  name  of  a  county  in  which  the  land  lies 
taken  advantage  of  in  the  Court  of  Appeals.     4  J.  J.  M.,  153. 

>3].  Notice  of  warrant. — The  officer  shall  give  to  each  de- 
ice,  according  to  the  directions  of  the  warrant,  and  no 
1  be  made  against  any  defendant  who  has  not  been  notified 
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as  aforesaid.  If,  however,  the  notice  have  bpen  given  to  a  defendant 
not  three  days  before  the  day  of  the  meeting  of  the  jury,  the  in< 
shall,  on  his  motion,  be  adjourned  until  the  expiration  of  the  three  c 

1.  A  defendant,  having  appeared  on  the  trial  in  the  country,  can  not,  upon  a  tra 
make  any  objection  concerning  notice  of  the  writ.     Phillips  v.  Harman,  i  Dana,  468 

2.  R  sued  out  a  warrant  of  forcible  entry  and  detainer  against  M.  C  appear* 
consented  to  become  a  defendant,  but  the  warrant  was  not  amended  so  as  to  include 
The  inquest  found  M  and  C  both  guilty,  whereupon  C  alone  entered  a  traverse, 
circuit  court,  on  motion  of  R,  dismissed  the  traverse,  and  awarded  restitution  agaii 
Held  that  the  proceedings  were  irregular.  The  award  against  C  was  improper,  as  h 
no  party  to  the  warrant,  and  the  inquest  as  to  him  was  void.  The  proceedings  s 
have  been  remanded  to  the  magistrate,  that  restitution  might  have  been  had  again 
Crawford  v.  Rochester,  4  Bibb,  203. 

3.  As  to  the  mode  of  serving  notice,  see  J  625. 

§  456  [504].  Trial  of  case. — At  the  time  for  holding  the  inquisi 
the  officer  shall  return  the  warrant  to  any  justice  who  may  atten< 
to  the  county  judge,  if  in  attendance,  with  an  indorsement  ste 
when  and  upon  whom  it  was  executed  and  the  place  designated  b) 
officer  for  holding  the  inquisition,  together  with  a  panel  of  the  j 
whereupon  the  justice  or  judge,  whether  the  defendant  is  presei 
not,  shall  administer  an  oath  to  the  jurors  in  substance  as  folic 
"You,  and  each  of  you,  shall  well  and  truly  inquire  into  and  re 
whether  or  not  the  defendant  [or  defendants]  is  [or  are]  guilty  of 
forcible  entry  [or  detainer]  complained  of  in  the  warrant  in  this  ca 
so  help  you  God." 

§  457  [505]-  Such  justice  or  judge  shall  superintend  the  takin 
the  inquisition,  swear  witnesses,  decide  legal  questions  which  may  a 
preserve  the  peace,  enforce  the  rules  of  decorum,  and  punish,  accor 
to  law,  contempts  of  his  authority. 

1.  Though  the  lease  purport  to  have  been  signed  by  the  landlord  and  tenant,  iti 
cution  by  the  landlord  need  not  be  proved.     Gray  v.  Nesbet,  2  Mar.,  35. 

2.  The  writ  may  be  maintained  though  the  lease  be  void  with  regard  to  the  land 
obligations  to  let  the  tenant  remain  in  possession.     Haynes  v.  Adatns,  3  Mar.,  149. 

3.  An  acquittal  upon  a  charge  of  forcible  detainer  does  not  bar  a  writ  for  a  subse< 
forcible  detainer.     Shepherd  v.  Thompson,  2  Bush,  176. 

4.  Mere  matter  of  abatement  is  not  an  available  defence  (4  Bibb,  334) ;  but,  upon  \ 
of  another  warrant  pending  for  the  same  cause  of  action,  the  prosecutor  may  be  req 
to  elect  between  them.     1  Dana,  227. 

5.  A  writ  is  not  barred  by  a  judgment  dismissing  a  defective  writ,  /fame/  v.  Law 
I  Mar.,  330. 

§  458  [506].  Coercing  witnesses  to  attend,  &c. — The  judge  or 
justice  of  the  peace  may  issue  subpoenas  for  witnesses  at  the  req 
of  either  party,  and  their  attendance  and  testifying  may  be  coerce* 
the  justice  or  judge  who  presides  at  the  inquest. 
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|.  Inquest  and  judgment. — The  jurors,  after  hearing  the 
,  by  their  inquest,  say  whether  the  defendants,  or  either 
uilty  or  not  guilty  of  the  forcible  entry  or  detainer  com- 
d  shall  return  their  inquest,  signed  by  one  of  their  body, 
:>f  the  peace  or  judge  who  presides.  If  the  jury  do  not 
^e  discharged  and  another  be  ordered  to  be  summoned 
\x  immediately,  or  at  some  future  day  to  be  then  and 
d  indorsed  on  the  warrant ;  and  this  proceeding  shall  be 
I  a  jury  agree. 

.  Upon  the  return  of  the  inquest,  the  judge  or  justice 
judgment  according  to  the  inquisition,  either  for  the 
stance,  that  he  have  restitution  of  the  premises  aforesaid, 
the  defendants  his  costs  in  this  behalf  expended ;  or  for 
>,  in  substance,  that  they  recover  of  the  plaintiff  their 
;half  expended ;  or  for  the  plaintiff  against  some  of  the 
i  for  the  other  defendants  against  the  plaintiff,  if  some  be 
id  others  not  guilty. 

>on  a  writ  of  forcible  entry  relates,  not  to  the  title,  but  to  the  possession, 
,  whether  legal  or  equitable,  is  generally  inadmissible  (Mansfield  v. 
2;  Smith,  &*e.,  v.  Dedman,  4  Id.,  192)  ;  though  it  is  admissible  for  the 
ig  the  existence  or  extent  of  a  party's  possession  (Beauchamp  v.  Morris, 
v.  Chiles,  2  Dana,  29;  Baird  v.  Bell,  I  Duv,,  384),  which  may  be  done, 
1  was  in  possession  at  the  time  of  the  party's  entry,  as  well  by  proving 
deed  which  did  not,  as  by  proving  his  entry  under  a  deed  which  did, 
nas  v.  Harrow,  4  Bibb,  563 ;  Young  v.  Withers,  8  Dana,  165 ;  Beeler  v. 
;  McLawrin  v.  Salmons,  II  Id.,  96) ;  or  for  the  purpose  of  showing  that  " 
ion  of  the  land  in  controversy,  though  uninclosed,  by  reason  of  his  having 
al  possession  of  land  adjoining  it.  Grughler  v.  Wheeler,  12  B.  M.,  183 ; 
4  Bibb,  257;  Braxdale  v.  Speed,  I  Mar.,  "105  ;  Jones  v.  McCawle^s  heirs, 

rt  of  equity  interfere  in  behalf  of  a  legal  owner  who  has  obtained  pos- 

jful  entry.     Hamilton  v.  Hendrix%s  heirs,  I  Bibb,  76. 

gainst  whom  the  prosecutor  is  not  entitled  to  recover,  is  joined  in  the 

for  non-suit.     Alexander  v.  Reed  &  Myers,  3  Mon.,  246. 
fie  jury,  "  the  defendants  not  guilty,"  is  sufficiently  explicit.     Belcher  v. 
►7. 

?454- 

|.  Restitution  or  execution  for  costs. — If  the  party  against 
uisition  is  found  fail  to  file  a  traverse  of  the  inquisition 
or  justice  who  presided,  on  or  before  the  third  day  after 
the  inquest,  the  judge  or  justice  shall,  on  request,  issue 
for  the  costs ;  and,  if  the  inquisition  be  in  favor  of  the 
all  also  issue  his  warrant  of  restitution  in  substance  as 

County.      To  the  Sheriff  [or  any  Constable']  of 

;as,  C  D  and  E  F  have,  by  an  inquisition  taken  before 
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ie,  J  P,  a  justice  of  the  peace  for  said  county,  been  found  guil 
>rcible  entry  in  [or  detainer  of]  one  house  and  field,  lying 

raters  of ,  in  the  county  aforesaid  [or  other  general  des< 

f  the  possessions],  to  the  injury  of  A  B:  You  are,  therefore, 
ame  of  the  Commonwealth  of  Kentucky,  commanded  that,  w 
ower  of  the  county  if  necessary,  you  put  the  said  A  B  in  t 

*ssion  of  said  premises ;  and  make  return  within days 

ow  you  have  executed  this  warrant.  Given  under  my  hand  th 
ay , ,J.  P." 

Judgment  upon  the  inquisition  must  be  enforced  unless  a  traverse  be  filed  wit 
ays  after  the  finding,  although  a  traverse-bond  may  have  been  executed  within  1 
Bush,  553-54- 

§  462  [510].  Preservation,  &c.t  of  papers. — The  judge  or  jus 
ie  peace  shall  carefully  preserve  all  papers,  records,  and  procc 
slating  to  the  cause,  unless  he  transmit  them  to  the  clerk  as  her 
irected;  and  shall  deliver  to  any  person  requiring  it  a  tn 
tiereof,  such  person  paying  him  therefor  two  cents  for  every 
rords  in  such  transcript. 

§  463  [5 1 1].  Traverse  and  bond. — If  either  party  conceive 
^grieved  by  the  finding  of  the  jury  (a),  he  may  file  a  traverse  (b) 
ith  the  judge  or  justice,  within  three  days  next  after  the  findini 
ud,  in  substance  as  follows:  "  A  B  against  C  A  on  a  writ  of 
rtry  [or  detainer].  The  plaintiff  [or  the  defendant]  says  that 
uisition  returned  in  this  cause  is  not  true;  wherefore,  he  pra 
roceedings  thereon  maybe  stayed  until  the  same  can  be  tried  ac 
)  law.  AB;"  and  shall  also,  within  the  same  time,  before  saic 
r  justice,  give  bond  with  sufficient  surety  (c)$  to  be  approved 
udge  or  justice,  to  his  adversary,  in  substance  as  follows:  " 
r  D,  on  a  writ  of  forcible  entry  [or  detainer].  Whereas,  upon  a 
>rcible  entry  [or  detainer]  in  favor  of  A  B  against  C  D,  tried 

,  a  justice  of  the  peace  of county,  a  verdict  was  rend< 

ie  said  A  B,  on  the  day  of  ,  which   the   said  C 

-aversed  (d) ;  the  said  C  D  and  E  F,  his  surety,  covenant  to 
ie  said  A  B  the  costs  of  said  proceeding  and  all  damages  (e) 
}  him  by  said  traverse,  if  not  prosecuted  with  effect:  "  whereup 
udge  or  justice  shall  stay  all  further  proceedings. on  the  inq\ 
nd  return  the  whole  of  the  papers  and  proceedings,  or  a  fair  tr; 
hereof  (/),  to  the  office  of  the  circuit  court  for  said  county,  wil 
ays  thereafter  (g). 

{a)  The  want  of  a  judgment  on  the  verdict  is  not  ground  for  dismissing  a  trs 
fet.y  308. 

{b)  He  need  not  sign  the  traverse.     I  Mar.,  54. 
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tecuted  by  the  surety,  .though  not  by  the  traverser,  is  sufficient.  3  Bibb%  188. 
ition  in  the  circuit  court  of  a  new  bond,  with  other  surety,  the  traversee 
t  release  the  surety  in  the  first  bond.  2  Mar,,  518;  I  IMt.,  156. 
raverse,  the  justice  stay  proceedings,  and  return  a  bond,  it  must  be  pre- 
>ond  was  executed  before  and  approved  by  him,  though  he  omit  so  to 
75;  I  Mar.,  342. 

se-bond  be  defective,  the  circuit  court  may  allow  a  new  and  sufficient 
[,  as  is  authorized  by  §  682  of  the  Code.  79  Ay.,  259-60. 
*  v.  Taylor,  1  Dana,  527,  it  was  held  that  this  recital  in  a  bond  estopped 
Lenying  that  he  had  traversed  the  rinding ;  and  that,  the  bond  having 
1  and  returned  to  the  circuit  court,  that  court,  "  in  the  absence  of  proof 
.  .  should  have  presumed  that  all  things  were  rightly  acted,  that  a 
filed  with  the  justice,  although  not  returned,  and  should  have  suffered 
plied  by  filing  another  nunc  pro  tunc;"  but,  if  it  be  proved  that  no 
within  three  days  after  the  finding  of  the  jury,  the  circuit  court  must 
,  although  a  traverse-bond  may  have  been  executed  within  the  proper 

ond  is  insufficient ;  but  under  \  682  of  the  Code,  a  new  bond  may  be 

cuit  court.     79  Ky.,  260. 

jinal  writ  be  returned  to  the  circuit  court  and  lost,  the  justice  may 

rn  or  certified  copy.     2  Mar,,  53. 

ion  as  to  returning  the  papers,  &c,  within  ten  days,  is  merely  directory 

his  failure  to  comply  should  not  prejudice  the  parties.     I  Dana,  527-28. 

].  Liability  on  traversed-bond. — Upon  this  bond,  if  the 
)  prosecute  his  traverse  with  effect,  he  and  his  surety  shall 
the  damages  for  withholding  the  possession  which  the 
be  entitled  to  recover  against  the  traverser,  during  the 
le  traverse,  either  in  the  circuit  court  or  Court  of  Ap- 
is the  reasonable  expenses  of  the  traversee  in  defending 

.  Tried  of  traverse, — The  clerk  shall  docket  the  traverse 
s ;  it  shall  stand  for  trial  as  docketed  (a) ;  the  traversee 
on  the  traverse  (b)  ;  and  it  shall  be  tried  by  a  jury,  and 
n  on  the  verdict (^r),  as  in  other  cases:  Provided,  however, 
erein  contained  shall  be  construed  to  prevent  the  court 
Igment  against  either  party  for  default,  nor  from  deciding 
f  law  as  in  other  cases  (d), 

)peal  from  a  justice  of  the  peace,  the  same  action  may  be  tried  anew, 
can  be  tried.  3  Met.,  79.  The  same  rule  applies  to  a  traverse.  The 
>t  be  amended  by  introducing  new  plaintiffs.  1  Duv.,  151. 
:akes  issue  on  the  truth  of  the  inquest,  and  is  a  virtual  waiver  of  objec- 
>  informalities  of  the  judgment  of  the  justice,  and  irregularities  in  the 
\  him,  not  affecting  the  merits  of  the  case.  2  Bibb,  431-32;  1  Mar., 
;  I  Dana,  227,  468. 

rerse,  proof  that  the  warrant  was  obtained  without  authority  from  the 
nissible.     5  Dana,  382. 

erse,  though  by  the  defendant,  the  burthen  of  proof  is  on  the  prosecutor 
*ris,  4  Bibb,  312)  ;  and  he  shall  have  restitution  according  to  the  proof, 
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though  it  be  for  less  than  he  demands,  and  less  than  the  jury  in  the  country  gave 
Mar,,  164;  I  Afon.,  38;  2/./.  Af.,  183. 

4.  Upon  a  traverse,  the  defendant  can  not  be  found  guilty  of  a  different  offe 
that  of  which  he  was  found  guilty  by  the  jury  in  the  country  (Cammack  v.  Afacy, 
297;  Sinclair  v.  Sanders,  3  J.  J.  Af.,  303);  nor  can  the  defendant  be  found  guill 
offence  upon  the  traverse  of  an  inquest  which  failed  to  find  him  guilty  of  any 
thus,  upon  a  warrant  for  a  forcible  detainer,  the  jury  in  the  country,  instead  of  fir 
defendant  guilty  of  the  detainer,  found  "the  right  of  possession  in  the"  prosecu 
a  verdict,  upon  the  traverse,  that  the  defendant  was  guilty  of  the  forcible  detail 
plained  of  in  the  warrant  was  held  to  be  void.  Todd  v.  Bates,  3  Bibbt  100 :  a 
B.  Af.,  238. 

5.  See  note  (c)  2  to  §  454. 

(c)  1.  Judgment  of  restitution  maybe  given  against  persons  engaged  in  ma 
unlawful  entry,  but  who  did  not  detain  the  premises  afterward*  as  well  as  agaii 
who  continued  in  the  occupation  of  them.      Young  v.  Ringo,  1  Litt.,  225. 

2.  A  judgment,  '*  that  the  traversee  have  the  benefit  of*  the  writ  of  restitutio 
held  to  be  equivalent  to  a  judgment  "for  restitution  of  the  premises  in  the  warn 
tioned."     3/.  /.  Af.,  167-68. 

(d)  1.  In  Dibble  v.  Porter,  1  Duv.,  190,  it  was  held  that,  though  the  traversee 
the  prosecutor)  had  failed  to  "join  issue  on  the  traverse;"  yet,  as  the  traverser 
appear  on  the  calling  of  the  cause,  the  traversee  was  entitled  to  a  judgment  by  de 
the  possession  of  the  premises. 

2.  The  court  may  quash  a  defective  warrant  at  any  stage  of  the  trial.  I  Duv 
Bush,  239-40. 

§  466  [514].  Execution  from  circuit  court,  — After  a  cause  is  retu 
the  circuit  court,  execution  for  cost,  or  for  restitution,  shall  issu 
the  office  of  that  court,  according  to  the  judgment  in  the  cause. 

An  order  restraining  restitution  should  not  be  made  because  the  defendan 
covered  a  judgment  in  ejectment  against  the  prosecutor.     Dedman  v.  Smith,  2  M 

§  467  [515].   Restraining  waste,  &c. — The  court  before  whor 
cause  may  be  depending,  or  any  judge  thereof  in  vacation,  may  1 
waste  or  destruction  of  the  premises,  and  may  enforce  its  order 
and  imprisonment  or  either. 

§  468  [516].  Proceeding  does  not  bar  action  for  trespass,  &c. — Tl 
ceedings  under  a  writ  of  forcible  entry  or  detainer  shall  not  bar  an 
for  trespass  or  waste  or  rent  or  mesne  profits. 

§  469  [517].  Limitation, — No  inquisition  of  forcible  entry  or  I 
detainer  shall  be  taken  at  any  time  after  two  years  from  the  ( 
entry  or  detainer  complained  of. 

This  section,  like  \  15  of  the  act  of  1810,  speaks  of  the  taking  of  the  inquisition 
of  the  commencement  of  the  proceeding,  with  respect  to  limitation.  Suppose  that  the 
should  be  issued,  and  notice  thereof  given,  within  two  years  after  the  making  of  th< 
entry,  or  after  the  commencement  of  the  forcible  detainer,  but  that  more  than  t 
should  have  elapsed  before  the  taking  of  the  inquisition  ;  would  the  prosecution  t 
by  limitation?  In  view  of  Humphrey  v.  Jones,  3  Afon.,  261,  and  Mason  v.  E 
B,  Af.,  269,  and  of  the  subsequent  re-enactment  of  said  provision  by  the  Code, 
clear  that  it  would  not  be  barred.     But  see  Humphrey  v.  Jones,  3  Afon.,  263. 


Digitized  by 


Google 


PROBATE  OF  WILLS — ACCOUNTS  OF  FIDUCIARIES.  349 

CHAPTER  IX. 

PROBATE  OF  WILLS. 

ons  of  General  Statutes  adopted,  concerning. 

>].  The  provisions  of  §§  26  to  42,  both  inclusive,  of  chap, 
eneral  Statutes  [§§  4849-4866,  Ky.  Stat.'] ,  regulating  the 
Us,  are  adopted  as  part  of  this  Code. 

CHAPTER  X. 

:nt  of  the  accounts  of  fiduciaries  by  the  county  court. 

ions  of  General  Statutes  adopted  as  to  personal  representatives  and  guard- 
ins. 

rovisions  made  applicable  to  committees  and  trustees. 

].  The  provisions  of  art.  14,  chap.  28,  of  the  General  Statutes 
7,  Ky.  Stat.~\t  regulating  the  settlement  of  the  accounts  of 
esentatives  and  guardians,  are  adopted  as  part  of  this  Code. 

n  may  maintain  an  action  in  equity  against  a  former  guardian  for  settle- 
mts,  notwithstanding  a  reference  of  them  to  a  commissioner  by  the  county 
vealthfor  Hooper  v.  Ifenshaw,  2  Bush%  286. 

having  certified  that  a  copy  of  a  settlement  was  a  true  copy  of  settlement 
Mercer  county  court,  which  is  on  file  in  this  office,"  the  copy  was  held  to 
dence,  though  the  settlement  purported  to  have  been  made  with  the  pre- 
aid  court.     McAfee  v.  Balden,  6  BusA,  537. 

].  Settling  accounts  of  committees  and  trustees. — The  ac- 
nmittees  and  trustees  may  be  settled  in  the  same  manner, 
jments  shall  have  the  same  effect,  as  prescribed  by  §  471. 
ourt  of  the  county  in  which  the  committee  is  appointed, 
le  deed  or  will  creating  the  trusts  is  recorded,  shall  have 
>n  of  making  the  settlements. 

after,  when  the  court  may  so  direct,  settlements  of  the  ac- 
rsonal  representatives,  trustees,  guardians,  or  other  fidu- 
>efore  a  commissioner  of  any  chancery,  common  pless,  or 
of  this  State,  and  reported  by  such  commissioner,  and  all 
tates  or  funds  received  or  disbursed,  under  order  of  the 
receiver,  after  the  same  shall  have  been  confirmed  by  the 
e  recorded  by  the  clerk  of  such  court  in  a  book  to  be  pro- 
purpose.  The  vouchers  accompanying  such  settlements 
ill  not  be  recorded. 

of  such  court  shall  be  entitled  to  the  same  fees  allowed  by 
of  the  county  courts  for  similar  services, 
issioner  or  receiver  of  the  court  making  such  settlement  or 
How,  and  state  on  the  face  thereof,  the  amount  of  fees  that 
\  the  clerk  for  recording.     {Act  April  25,  1884.)] 

was  created  by  will  recorded  in  H  county,  the  B  circuit  court  had  no  ju- 
ction  in  equity  to  settle  the  trustee's  accounts.     85  Ay.,  35. 
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CHAPTER  XI. 

CAVEATS.* 

§  473.  Provisions  concerning. 

§  473  [522].  I.  If  any  person  obtain  a  survey  of  land  to  which  a; 
claims  a  better  right,  such  other  may  enter  a  caveat  with  the  Regi: 
prevent  the  issuing  of  a  grant  until  the  right  be  determined  (a). 
caveat  shall  state  the  plaintiff's  claim  and  the  reasons  why  the 
should  not  issue  {b).  It  shall  be  verified  by  his  affidavit,  or  by  t 
his  agent  (c)t  and  declare  that  it  is  entered  in  good  faith,  with  t 
tention  of  procuring  the  land  for  the  plaintiff,  and  not  for  the  ben 
the  person  against  whom  it  is  entered. 

2.  A  copy  of  the  caveat,  certified  by  the  Register,  shall,  ' 
sixty  days  from  the  time  it  is  entered,  be  lodged  with  the  clerk  < 
circuit  court  of  the  county  where  the  land  or  the  greater  part  tl 
lies.  Failure  so  to  lodge  such  copy  shall  be  deemed  an  abandonm 
the  caveat ;  and  it  may  be  disregarded  by  the  Register,  upon  the  ( 
certificate  of  such  failure  being  filed  in  his  office. 

3.  If  such  copy  be  lodged  within  said  period,  it  shall  be  treate 
petition,  and  the  proceedings  upon  it  shall  be  the  same,  includii 
appeal  to  the  Court  of  Appeals,  as  those  in  an  prdinary  action  (d) 

4.  If  the  summons  be  not  returned  in  due  time,  or  be  returnc 
executed,  the  caveat  shall  be  dismissed,  if  it  be  shown  that  the 
execution  or  non-return  was  procured  by  the  plaintiff  or  resulted 
his  neglect. 

5.  A  copy  of  the  judgment,  if  in  favor  of  the  defendant,  mi 
delivered  into  the  Land  Office  within  three  months  from  the  tim 
rendered ;  or  a  new  caveat  may,  for  that  cause,  be  entered  again 
grant.  If  the  judgment  be  for  the  plaintiff,  and  a  copy  thereof  t 
delivered  into  the  Land  Office  within  six  months  from  the  time 
rendered,  any  other  person  may,  for  that  cause,  enter  another  < 
against  the  grant. 

6.  No  grant  shall  issue,  to  the  land  in  contest,  to  the  plain 
the  caveat,  or  to  another  for  his  use,  until  the  caveat  be  dismissed 
cided  (e) ;  and  any  such  grant,  to  the  extent  of  such  land,  shall  be 

7.  If  the  plaintiff  do  not  prosecute  his  caveat  as  herein  requir 
if  the  same  be  dismissed  or  decided  against  him,  neither  he  nc 
other  for  his  use  shall  have  another  caveat  against  the  same  grant. 

8.  The  court  may,  in  its  discretion,  require  the  plaintiff  tc 
security  for  costs ;  and  upon  his  failure  to  do  so  may  dismiss  th< 
ceeding. 

*See  Acts  of  1796,  &c,  M.  &  B.t  278. 
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vey  of  unappropriated  land  gives  to  the  party  for  whom  it  is  made  a  right 
ugh  the  survey  has  not  been  registered ;  and  the  statute  prohibits  a  grant  to 
til  the  caveat  is  disposed  of  {Davis  v.  Stafford,  8  B.  M.,  274);  and  it  was 
it  by  an  act  of  the  legislature  of  an  exclusive  right  to  appropriate  certain 
certain  time,  and  upon  certain  conditions,  gave  to  the  grantee  a  right  to  a 
jantime.     Patterson  v.  Trabue,  3  /.  J.  Af.,  598. 

o  not  apply  with  reference  to  lands  which  have  been  granted  by  the  Corn- 
to  such  lands,   the  party's  remedy  is  an  action   in  equity,  if  he  has  an 

Preston  v.  Preston ,  85  Ky.,  16. 
o  lands  which  have  not  been  granted  by  the  Commonwealth,  the  filing  of  a 
exclusive  remedy:  omitting  to  file  it  does  not  prevent  the  party  from  going 
ave  the  titles  tried  there.     Crow's  heirs  v.  Harrows  heirs ;  Hardin,  438. 
ial,  the  plaintiff  can  only  rely  on  the  claim  stated  in  his  caveat.    Justises^ 
Mar.,  30. 

le  act  of  1796,  an  agent's  affidavit  was  not  sufficient.  2/./.  M.,  25. 
plaintiff's  right  to  recover  depends  on  the  strength  of  his  own  title,  not  on 
his  adversary's.  Hendricks  v.  Bell,  I  Bibb,  138;  2  Mar.,  31 ;  3  /</.,  131. 
of  an  act  of  181 1  (Af.  <5r»  B.,  281)  declared  that  trials  of  caveats  should  be 
i  equity ; "  and  it  was  consequently  held  that  no  bill  of  exceptions  was 
ke  exhibits  and  depositions  parts  of  the  record.  3  Litt.,  259.  But  under 
le  proceedings  shall  be  "as  in  an  ordinary  action,"  the  provisions  as  to 
exhibits  in  which  need  not  be  repeated  here. 

proper  to  call  attention  to  two  distinctions  between  former  statutes  and 
he  act  of  1796  (Af.  <5r»  B.,  279)  provides  that,  unless  a  certified  copy  of  the 
t  with  the  clerk  of  the  proper  court,  within  a  prescribed  time,  *«  such  caveat 
id;"  whilst  the  Code  (§473,  subs.  2)  provides  that  "failure  so  to  lodge  such 
»emed  an  abandonment  of  the  caveat ;  and  it  may  be  disregarded  by  the 
,  2,  the  act  of  181 1  (Af.  &*  B.,  280)  prohibited  the  issuing  of  a  grant  to  the 
veal  "until  such  caveat  shall  be  dismissed,  decided,  or  determined ;  "  whilst 
,  subs.  6)  prohibits  such  issuing  "until  the  caveat  be  dismissed  or  decided." 
Curds,  4  Bibb,  547,  it  was  held  that  a  caveat  was  "determined"  by  the 
e  to  lodge  a  copy  of  it  with  the  clerk  within  the  prescribed  time;  and  that 
issuing  of  a  patent  to  him  was  not  prohibited  by  the  statute.  I  am  not 
:cision  as  to  the  effect,  if  any,  of  the  above  named  changes. 


CHAPTER  XII. 

WRITS   OF   MANDAMUS   AND   PROHIBITION. 

of,  how  obtained  and  prosecuted. 

court  to  cfecide  all  questions  upon :  order  final, 
may  make  preventive  orders, 
amus  defined. 

ion  wealth  may  appeal  without  security, 
bition  defined. 

53].  How  writs  obtained  and  prosecuted.  —  Writs  of  man- 
ccept  those  used  by  a  court  for  enforcing  its  judgments  or 
rats  of  prohibition  (&),  shall  be  obtained  by  motion  (c),  and 
1  the  manner  provided  in  Title  X,  chapter  5,  except  that 
t  shall  file  a  petition,  wherein  he  shall  state  the  cause  and 
23 
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tion  before  giving  notice  of  his  motion ;  to  wl 

om  the  mandamus  or  prohibition  is  sought  s 

answer,  at  or  before  the  time  fixed  for  mat 


now,  as  formerly,  a  high  prerogative  writ,  emanating  froi 
but  it  is  a  statutory  writ,  or  order  of  a  court  of  competent 

ise,  is  to  be  granted  on  the  motion  of  any  party  aggrieved. 

emptory,  and  not  an  alternative,  writ.      Cumberland  &  Oh 

Washington  County  Court,  10  Bush,  564. 

:tic6   concerning    the  granting  of  writs   of  prohibition, 

a  mandamus  on  the  day  mentioned  in  the  notice  is  a  waiv 
der  that  notice.     14  Bush,  291. 
ns  for  mandamus. 

on  every  application  for  a  mandamus  that  it  is  the  legal  du 
which  it  is  sought  to  compel  him  to  do,  and  that  he  has, 
to  perform  that  duty;"  (14  Bush,  645;  83  Ay.,  460) ;  but 
I  in  terms  is  not  necessary  to  put  the  party  in.  fault.  It  wi 
nakes  it  apparent  that  he  does  not  mean  to  do  the  act  requi 

r  demur  to  a  petition  which  does  not  state  a  cause  of  acti 
mi  answer  he  waives  the  right  to  object  to  the  want  of  lega 

14  Bush,  291. 
controvert   the   defendant's   answer   and   introduce   proc 

1st  a  city  for  a  mandamus  should  properly  be  against  th< 
regarded  though  it  be  nominally  against  the  "mayor  am 
juncil,"  or  against  "the  city  council;  "  and  is  is  not  abafc 
»  of  the  corporation :  it  does  not  assume  the  character  ol 
s  individually  until  it  becomes  necessary  to  enforce  the  judg 
tachment.  City  of  Louisville  v.  Kean,  18  B.  Af.,  13;  Modi 
ji ;  and  so  as  to  proceedings  against  an  examining  boar 

mandamus  to  compel  the  Auditor  of  the  State  to  issue  a  ws 
ation  and  the  appointment  of  his  successor.  3  Bush,  235. 
in  not  enjoin  an  officer  from  doing  an  act  which  a  court  o 
,  required  him  to  do.  Cumberland  and  Ohio  R.  /?.  Compa 
m  County  Court,  IO  Bush,  564. 

risdielion  to  award  a  mandamus,  though  it  may  err  in  doii 
amus  is  a  contempt  of  court,  which  justifies  the  imprison 
n  is  maintainable  for  such  imprisonment.  18  B.  M.,  847. 
idamus,  to  compel  the  county  court  to  levy  money  and  pj 
:r-claim  can  not  be  set  up  by  the  county  court  to  recover  n 
as  a  defence,  a  defective  performance  of  the  work  may  be  i 
in ty  court  should  not  pay  for  the  work  done.  18  B.  A/.,  8 
a  motion  for  a  mandamus  against  an  (election)  examining  1 
issembling  of  the  board,  in  order  that  the  contestant  may 
requisite  notice.     7  Bush,  531. 

litable  rule,  that  "he  who  seeks  equity  must  do  equity,"  a] 
nus  ;  and,  consequently,  that,  independently  of  any  statutt 
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porations,  and  against  judicial  officers  acting  ministerially,  not  only  to  compel  them  to  ac 
but  to  compel  them  to  act  in  a  specified  manner,  as  to  matters  concerning  which  they  ha** 
no  discretionary  power;  as,  to  compel  a  city  to  repair  streets  (3  Afet.,  494;  13  Bushy  334) 
to  compel  city  or  county  authorities  to  levy  taxes  for  the  payment  of  ascertained  debts  o 
the  city  or  county  (11  B.  Af.,  154;  18  Id.,  852-53;  2  Afet.,  64;  3  Bush,  144;  8  Id.,  io€ 
14  Id.,  294;  84  Ky.,  36) ;  to  compel  the  Auditor  of  the  State  to  draw  a  warrant  for 
debt  due  from  the  Commonwealth  {Auditor  v.  Adams,  13  B.  Af.,  150;  3  Bush,  231 ;  4  Id 
490;  14  Id.,  284 ;  80  Ky.,  336;  86  Id.,  23)  ;  to  compel  a  county  court  or  judge  to  qualif 
a  sheriff  or  jailer  (4  Met.,  236;  2  Duv.,  243)  if  the  applicant  be  constitutionally  eligibl 
and  otherwise  entitled  to  the  office  (Atchison  v.  Lucas,  83  Ky.,  451 ;  Lowe  v.  Phelps,  1 
Bush,  642) ;  to  compel  a  county  court  clerk  to  record  a  deed  (S^  Ky.,  361) ;  to  compi 
action,  as  to  elections,  by  an  examining  board  or  board  of  contested  elections  (1  Afet 
533  J  7  Busk,  523) ;  to  compel  the  State  Board  of  Pharmacy  to  enter  a  (female)  "graduat 
in  pharmacy  "  as  a  registered  pharmacist  (84  Ky.,  626)  ;  and  to  prevent  the  recording  o 
a  vote  upon  a  "local  option"  law,  if  it  be  unconstitutional.     83  Ky.,  61. 

But  mandamus  does  not  lie  against  a  county  court  to  compel  payment  of  an  unliquidate 
demand  (1 1  Bush,  239-40) ;  and  an  ex  parte  order  of  the  circuit  court  allowing  a  claim  o 
jail-guards,  to  be  paid  by  the  county  court,  being  only  prima  facie  evidence  of  the  sum  due 
mandamus  does  not  lie  to  compel  the  county  court  to  make  a  levy  therefor  (2  Bush,  108) 
nor  does  mandamus  lie,  under  the  Code,  against  a  private  corporation.  9  Bush,  541 ;  8 
Ky.,  490. 

§  478  [527].  Appeal  by  tlte  Commonwealth. — If  an  interest,  right,  o 
claim,  of  the  Commonwealth  be  affected  by  the  final  order  on  an  appli 
cation  for  a  writ  of  mandamus,  ^the  Attorney  General  may  prosecute  ai 
appeal  without  security. 

§  479  [528].  Prohibition  defined. — The  writ  of  prohibition  is  an  orde 
of  the  circuit  court  to  an  inferior  court  of  limited  jurisdiction,  pro 
hibiting  it  from  proceeding  in  a  matter  out  of  its  jurisdiction. 

I.  A  writ  of  prohibition  can  not  issue  from  the  Court  of  Appeals  (5  Dana,  20;  \\ 
B.  Af.,  672);  nor  to  prevent  an  inferior  tribunal  from  deciding  erroneously,  or  from  en 
forcing  an  erroneous  judgment,  in  a  case  of  whieh  it  has  jurisdiction  (5  Dana,  21;  1 
B.  Af.,  197;  3  Bush,  693;  81  Ky.,  613);  nor  against  a  legislative  body,  such  as  a  cit; 
council  (14  Bush,  324),  unless  authorized  by  a  special  statute  (  Talbot  v.  Dent,  9  B.  Af. 
526) ;  and  where  .the  charter  of  a  city  declared  that  the  validity  of  its  ordinances  migh 
•'  be  determined  by  a  writ  of  prohibition,"  it  was  held  that  the  mayor's  court  could  not  b 
restrained  by  such  writ  from  making  an  illegal  use  of  powers  granted  by  a  valid  ordinance 
but  that  the  party's  remedy  was  an  action  in  equity.  Shinkle  v.  City  of  Covington,  8, 
Ky.,  420. 

And  it  has  been  held  that,  though  an  inferior  court  may  be  restrained  by  a  writ  of  pre 
hibition  from  enforcing  an  unconstitutional  statute  on  which  its  jurisdiction  depends;  yet 
if  it  has  jurisdiction  of  the  subject  of  the  action  under  a  valid  statute,  as,  of  demands  fo 
money  not  exceeding  fifty  dollars,  it  can  not  be  restrained  by  a  writ  of  prohibition  fror 
rendering  a  judgment  for  fifty  dollars,  though  the  demand  sued  on  may  have  been  create 
by  an  unconstitutional  statute ;  the  defendant's  remedy  being  an  appeal.  Arnold  v.  Shields 
5  Dana,  18;  Pennington  v.  Wool  fork,  79  Ky.,  13. 

And  the  circuit  court  may  restrain  an  inferior  court  from  proceeding,  not  only  in  case 
of  which  the  circuit  court  has  exclusive  jurisdiction,  but  in  cases  of  which  no  court  ha 
jurisdiction  (5  Dana,  20) ;  and  in  the  latter  case  no  appeal  lies  from  the  inferior  court  t< 
the  Court  of  Appeals.     4  Bibb,  268. 
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>licant  for  a  writ  of  prohibition  must  allege  in  his  petition  that  he  had  objected 
ction  of  the  inferior  court,  if.  that  court  might  have  acquired  jurisdiction  by 
raiver  of  jurisdiction,  or  by  default:  atiter,  if  the  statute  giving  jurisdiction  be 
mal.  As  to  parties :  several  persons,  against  whom  several  warrants  are  issued 
join  in  an  application  to  restrain  proceedings  in  all  the  cases,  either  before  or 
at ;  and  the  magistrate  who  issued  and  the  party  who  procured  the  warrants 
d  as  defendants.     5  Dana%  26. 

CHAPTER  XIIL 

>R  VACATING  CHARTERS,   AND  PREVENTING    THE  USURPATION  OF  AN   OFFICE 
OR   FRANCHISE. 

tion,  ordinary,  may  be  brought  for. 
to  repeal  charter,  how  brought, 
what  to  be  brought  only  by  order  of  legislature, 
who  may  bring  to  prevent  usurpation, 
what  to  be  brought  by  attorney  for  Commonwealth. 

Attorney-General, 
for  usurpation,  what  authorizes, 
irper,  judgment  against. 

fees  of,  provision  concerning. 

529].  Ordinary  action  lies. — In  lieu  of  the  writs  of  scire  facias 
arranto,  or  of  any  information  in  the  nature  of  a  quo  warranto^ 
ctions  may  be  brought  to  vacate  or  repeal  charters,  and  to 
e  HSU r patron  of  an  office  or  franchise. 

530]  Actions  to  repeal  or  vacate  charters,  Jww  brought. — The  ac- 
>eal  or  vacate  a  charter  shall  be  in  the  name  of  the  Common- 
d  be  brought  and  prosecuted  by  the  Attorney-General,  or 
sanction  and  direction  by  an  attorney  for  the  Commonwealth. 
531].  What  actions  must  be  authorized  by  the  legislature. — Ac- 
peal  or  vacate  the  charters  of  municipal  corporations  ;  banks ; 
jrnpike  road,  and  internal  improvement  companies,  shall  only 
ed  by  order  of  the  legislature,  unless  otherwise  expressly  pro- 

5  of  a  corporation  to  comply  with  any  requirement  or  provision  of  its  charter, 
s  duty  of  the  Attorney-General  of  the  State  to  institute  such  proceedings  as 
sr  and  necessary  to  have  forfeited  and  revoked  the  charter,  powers,  franchises, 
s  of  such  corporation.     See  Act  1894,  page  53. 

532].  Who  ?nay  sue  to  prevent  usurpation  of  office  or  franchise. 
1  usurp  an  office  or  franchise,  the  person  entitled  thereto,  or 
onwealth,  may  prevent  the  usurpation  by  an  ordinary  action. 

is  to  prevent  usurpation  of  office. 

is  by  the  Commonwealth. 

merly,  a  writ  of  quo  warranto^  which  was  necessarily  in  the  name  of  the  Com* 

>nly  questioned  the  incumbent's  right,  and  was  not  a  remedy  for  establishing 

mother  (3  J.  J.  Af.,  406 ;   13  B.  Jlf.t  518) ;  and  it  seems  clear  that  such  is  the 

>  the  effect  of  an  action  by  the  Commonwealth.     See  Code,  \  487. 
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tion  the  Commonwealth  can  not  recover  a  fine  for  the  usurpation, 
overy  of  fees  received  by  the  usurper,  see  \  488. 

an,  an  appointment  by  the  Governor  [if  he  have  power  under  any  c 
1  an  appointment]  will  be  presumed  to  have  been  rightly  made  till  t 

and  proved.     4  A/on.,  516. 

>ns  of  the  Code  do  not  preclude  an  inquiry  into  the  incumbents'  title 
on  against  him  for  a  wrong  done  under  color  of  such  title.  2  Met.,  49 
imants  of  office. 

f  must,  as  in  all  other  actions,  show  himself  entitled  to  that  which  : 
.  Harris,  85  Ky.,  464. 

xy  of  fees  and  emoluments  received  by  the  usurper,  see  J  488. 
event  usurpations  of  franchises. 

is  "a  particular  privilege  conferred  by  grant  from  government  ai 
als"  (13  Bush,  189),  such  as  a  ferry-right,  or  the  right  to  erect  a  to 
1  lottery;  and  an  action  for  usurpation  of  it — as  by  erecting  a  toll-ga 
rom  the  legislature,  or  by  operating  an  exhausted  lottery — can  be  mai 

Commonwealth.  Commonwealth  v.  Lexington  &  Harrodsburg  T.  a 
Same  v.  City  of  Frankfort,  &V.,  13  Busk,  185. 

isurpations  of  franchises,  see  16  B.  M.,  779;  81  Ky.,  263;  85  Id.,  24 
by  the  Commonwealth  against  vendees' of  a  lottery,  which  is  alleged 
d,  the  vendors  are  not  necessary  parties.     13  Bush,  188. 

What  actions  Commonwealth's  attorneys  must  proseaiL 
luty  of  the  several  Commonwealth  attorneys  to  institut 
itioned  in  this  chapter  against  usurpers  of  county  office 
no  other  person  be  entitled  thereto,  or  if  the  person  ei 
itute  the  same  during  three  months  after  the  usurpatioi 

What  actions  the  Attorney  General  must  prosecute. — Fc 
ther  than  county  offices  or  franchises,  the  action  by  th 

shall   be   instituted   and   prosecuted  by  the  .Attorne 

Holding  office  of ter  forfeiture  is  usurpation. — A  perso 
to  exercise  an  office  after  having  committed  an  act,  c 
an  act,  the  commission  or  omission  of  which,  by  law 
ture  of  his  office,  may  be  proceeded  against   for  usui 

fudgment  against  usurper. — A  person  adjudged  to  hav 
:e  or  franchise  shall  be  deprived  thereof  by  the  judgmen 
d  the  person  adjudged  entitled  thereto  shall  be  place* 
lereof;  but  no  one  shall  be  adjudged  entitled  thereto 
1  be  instituted  by  him.  And  the  court  shall  have  powe 
dgment  by  causing  the  books  and  papers,  and  all  othe 
ig  to  the  office  or  franchise,  to  be  surrendered  by  th 
y  preventing  him  from  further  exercising  or  using  th< 
y  enforce  its   orders   by  fine   and   imprisonment   unti 
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J  37].  Provisions  as  to  fees  of  usurper. — If  the  usurper  have 
es  and  emoluments  arising  from  the  office  or  franchise,  he 
ible  therefor  to  the  person  entitled  thereto,  who  may  claim 
n  the  action  brought  to  deprive  him  of  the  office  or  fran- 
1  a  separate  action.  If  no  one  be  entitled  to  them,  they 
covered  by  the  Commonwealth,  and  shall  be"  paid  into  the 
sury. 


CHAPTER  XIV.* 

SALES  OF  REAL   PROPERTY   OF   PERSONS   UNDER    DISABILITY,  *C 

ARTICLE  I. 

For  what  purposes  real  property  of  infants  and  persons  of  unsound  mind 

may  be  sold. 
When  real  property  of  joint  owners  may  be  sold. 
When  reversion  or  remainder  may  be  sold. 
Requirements  as  to  sales  under  $$489,  491. 
Bond,  when  and  by  whom  to  be  given. 

how  to  be  approved  and  recorded. 

if  not  given,  sale  void. 
Infant  married  woman  must  consent  to  sale. 

3.  Provisions  concerning  conveyance  of  property. 

4.  investment  of  proceeds. 

5.  preservation  and  disbursement  of  proceeds. 

6.  death  of  owner  before  investment. 

7.  share  of  joint  owner. 

8.  When  consent  of  trustee  necessary. 
Concerning  compensation  for  dower. 
When  bond,  &c,  dispensed  with. 

Sale  without  consent  of  joint  owner  whose  share  is  worth  over  $100. 
When  purchase-money  to  remain  lien  on  land  until  disabilities  removed, 

&c. 
Who  may  join  in  action  for  sale  and  investment. 

for  sales  of  property,  under  this  article,  except  for  debts  of  a  decedent,  must  be  brought 
which  the  property,  or  some  part  thereof,  is  situated.     Code,  g  62 ;  2  Bush,  49 ;  6  Id.t  8. 

1813  ( M.  £•  B.t  806)  and  an  act  of  1836  (3  S.  L.t  271),  authorizing  sales  of  lands  of  infants 
t,  were  substituted  by  chapter  86  of  the  Revised  Statutes;  which  was  substituted  by 
e  General  Statutes  and  by  Title  10,  chapter  15,  of  the  Code  of  1854;  which  were  substi- 
i,  chapter  14,  of  the  present  Code. 

ti3  authorized,  but  did  not  require,  the  appointment  of  commissioners  to  report  as  to  value 
. ;  but  chapter  86  of  the  Revised  Statutes  not  only  required  the  appointment  of  such  com- 
ieclared  that  they  must  report  "before  a  court  shall  have  jurisdiction  to  decree  a  sale  of 

For  decisions  as  to  the  effect  of  that  provision,  see  16  B.  M.t  296 ;  18  /</.,  390,  781 ;  a  Met., 

/<£,  40, 6a,  197 ;  6  Bush,  498. 
>f  the  General  Statutes  required  the  appointment  of,  and  a  report  by,  such  commissioners, 

shall  order  a  sale,"  but  did  not  make  the  jurisdiction  of  the  court  depend  thereon  (13 
st  the  present  Code  dispenses  with  such  commissioners. 
ner  and  present  statutes,  as  to  the  giving  of  a  bond  by  the  guardian,  &c,  see  §  493,  and 
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§  489.  Sales  of  real  property  of  infants  and  persons  of  unsound  min 
A  vested  estate  of  an  infant  or  of  a  person  of  unsound  mind,  in  n 
property,  may  be  sold  by  order  of  a  court  of  equity — 

1.  For  the  payment  of  any  debt  or  liability  of  his  ancestor  or  devis 
with  which  he  may  be  legally  chargeable,  in  an  action  brought  agaii 
him  pursuant  to  §  428 ;    or  in   an   action  brought  against  him  by 
creditor  of  the  ancestor  or  devisor,  unless  it  be  enjoined  pursuant 
§426  [436]  (a). 

2.  For  the  payment  of  his  debt  or  liability,  in  an  action  broug 
against  him  by  his  creditor  (£). 

3.  In  an  action  by  a  guardian  against  his  ward,  for  a  sale  of  the  esta 
for  the  maintenance  and  education  of  the  ward  (c). 

4.  In  an  action  by  a  committee  of  a  person  of  unsound  mind  agair 
him,  for  a  sale  of- the  estate  for  his  maintenance,  or  for  the  mai 
tenance  of  himself  and  his  family,  including  the  education  of  his  info 
children  (d). 

5.  In  an  action  against  a  person  of  unsound  mind  by  his  committe 
or  against  an  infant  by  his  guardian ;  or,  if  the  infant  be  a  marri 
woman,  by  her  husband,  if  he  be  twenty-one  years  of  age,  if  not,  1 
her  next  friend,  for  a  sale  of  the  estate  and  investment  in  other  pre 
erty  (e). 

(a)  In  Gill  v.  Givin's  admW,  4  Met.,  197,  it  was  held  that  although,  under  {466  (n 
{429)  of  the  Code,  so  much  of  an  infant's  land  may  be  sold  as  may  be  necessary  for  1 
payment  of  his  ancestor's  debts ;  yet,  that  a  sale  of  more  than  was  necessary  for  that  p 
pose  was  void  because  the  provisions  of  chapter  86  of  the  Revised  Statutes  had  not  b< 
•complied  with.  Does  \  694,  subs.  2,  of  the  present  Code  dispense  with  the  provisions 
{493,  as  to  the  sale  of  an  infant's  land  for  debts  of  his  ancestor  or  devisor,  the  amount 
which  is  less  than  the  value  of  the  land  ? 

(b)  A  creditor  of  a  lunatic  can  subject  his  property,  though  he  and  his  family  n 
thereby  be  deprived  of  the  means  of  support  (14  Bush,  708) ;  but,  if  there  be  sev* 
creditors  and  the  estate  be  insolvent,  the  proceeds  shall  be  paid  to  the  creditors  pro  re 
G.  S.,  eh.  53,  art.  2,  §25. 

(e)  As  to  selling  a  ward's  estate  for  his  support  and  education,  see  Chaplttu  v.  Moon 
Mon.,  150;  Chaplin  v.  Simmons,  Id.,  337;  Bybee  v.  Tharp,  4  B.  M.,  313;  Alsop*s  credit 
v.  Barbee  &  wife,  14  Id.,  $zz\  Walker  &  Green  v.  Brown,  3  Bush,  686;  Jarrett  v.  Andre, 
7  Id.,  311 ;   Cox1  s  guardian  v.  Storts,  14  Id.,  502;   Campbell  v.  Golden,  79  Ky.,  544. 

{d)  See  Stone,  committee,  v.  Cromie,  87  Ky.,  173,  in  which  a  sale  ol  a  lunatic's  esta 
procured  by  his  committee,  was  set  aside  for  fraud. 

(e)  The  power  of  a  court  of  equity,  in  this  State,  to  order  a  sale  of  the  real  estate  c 
person  under  disability,  is  purely  statutory.     13  Bush,  725 ;  80  A3'.,  627. 

§  490  [542,  543].*  When  real  property,  of  joint  owners .  may  be  sol 
A  vested  estate  (a)  in  real  property  jointly  owned  (6)  by  two  or  mo 
persons  may  be  sold  by  order  of  a  court  of  equity,  in  an  action  broug 

*  For  decisions  as  to  gg  54a  and  543  of  the  Code  of  1854,  see  x  Met.,  260,  281 ;  a  Dmv.t  8a ;  a  Bttsk,  439 
Idn  8,  369. 
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of  them,  though  the   plaintiff  or  defendant   be   of  unsound 

1  infant  (c) — 

le  share  of  each  owner  be  worth  less  than  one  hundred  dol- 

le  estate  be  in  possession  (e)  and  the  property  can  not  be 
hout  materially  impairing  its  value,  or  the  value  of  the  plain- 
*  therein  (/).  ^^ 

mbraces  a  vested  remainder,  if  the  property  is  in  possession  of  the  owner  of        apI 
estate.     Kean  v.  Tilford,  <5rV.,  81  Xy.,  600.  NJowv 

i  words  "jointly  owned"  embrace  tenants  in  common  and  in  coparcenary.      fCjRfl 
ids.  28;  81  A>.,  605. 

owner  can  not  prevent  a  sale  of  the  entire  property  by  devising  his  share, 
»ition  of  sale  until  the  devisee  shall  attain  a  certain  age.  81  Ky.y  602  to  604. 
Iby  v.  Harrison ,  84  Xy.,  144,  it  was  held — 

nder  this  section,  «« the  guardian  may  unquestionably  bring  this  action  for 
.  .  without  making  the  ward  a  defendant ; "  and,  consequently,  that,  if  the 
>ught  by  an  adult,  the  appearance  and  answer  of  «n  infant's  guardian  is  all 
red,  though  the  infant  has  not  been  summoned.     Query  as  to  both  of  those 

foreign  guardian  may  act  for  a  non-resident  infant,  if  authorized  to  do  so  by 
le  county  court  pursuant  to  chapter  48,  art.  2,  1 16,  of  the  General  Statutes, 
irobably,  even  without  such  authority  from  the  county  court,  a  foreign  guar- 
>ear  and  answer  for  his  non-resident  ward  under  §  35  of  the  Code,  which 
iht  action  of  an  infant  who  resides  in  a  foreign  country,  and  who  has  a  guar- 
therein,  may  be  brought  by  such  guardian.     Query. 

hough  evidence  of  the  guardian's  appointment  and  qualification  was  not  Bled 
in  til  after  the  sale  of  the  property,  "still,  the  fact  being  established,  the 
r  [the  purchaser's]  title,  which  might  otherwise  have  existed,  has  been  to  that 
and  they  now  have  no  right  to  complain  on  that  account." 
lere  some  of  the  infants  owned  an  adjoining  tract,  it  was  held  that  the  court 
f  in  allotting  to  them  their  share,  so  as  to  adjoin  their  tract,  before  ordering 
residue.     8  BusAt  334. 

16,  subs.  2,  which  authorizes  the  sale  of  a  joint  owner's  share  "of  less  probable 
e  hundred  dollars,"  though  another  share  may  be  worth  more  than  that  sum. 
>ssession  of  a  tenant  is  the  possession  of  the  lessor.     81  Ky.y  608. 
provisions  of  J  493,  as  to  the  giving  of  a  bond  and  the  privy  examination  of 
sn,  do  not  apply  to  actions  under  §490.     Kendalls.  Briggs>  81  Ay.,  119;  84 

When  a  reversion  or  remainder  may  be  sold  or  mortgaged  for    c 
— In  an  equitable  action  by  the  owner  of  a  particular  estate  ^ 

I  in  possession,  or  by  his  guardian  or  committee,  if  he  be  an  ^J 
F  unsound  mind,  against  the  owner  of  the  reversion  or  remain-  "  5 
1  he  be  an  infant  or  of  unsound  mind,  and  against  the  owner 
icular  estate,  if  he  be  an  infant  or  of  unsound  mind ;  or,  if 
der  be  contingent,  against  the  person,  if  in  being,  in  whom  it 
1  vested,  if  the  contingency  had  happened  before  commence- 
te  action,  though  he  be  an  infant  or  of  unsound  mind,  and 
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against  the'  owner  of\  the  particular  estate,  if  he  be  an  infant  or  c 
unsound  mind, — real  property  may  be  sold  for  investment  of  the  pr 
ceeds  in  other  real  property  (a). 

[Amendments  of  April  1 $th  and  April  24,  1882,  ttte  latter  having  nun 
the  former  a  general  act. 

jHflV  That  when  lands  are  held  in  trust  by  one  person  for  the  life  c 
another,  with  remainder  over  to  a  class  of  persons,  or  to  any  person  n< 
ascertained  or  to  be  ascertained  until  the  death  of  the  person  upc 
whose  life  such  estate  for  life  is  made  to  depend,  or  with  power  on  tl 
part  of  such  person  for  whose  life  such  life-estate  is  held  by  the  truste 
to  dispose  by  a  last  will  and  testament,  or  by  an  instrument  in  the  natu 
of  a  last  will  and  testament,  it  shall  be  competent  for  the  circuit  cour 

)  or  courts  of  like  jurisdiction  in  the  county  in  which  such  land  or  a  pa 
thereof  is  situate,  in  an  action  to  which  all  persons  having  a  present  < 
vested  interest  in  such  land  are  parties,  to  direct  the  trustee  to  eith 
sell  or  mortgage  such  land ;  but  in  all  actions  it  must  be  averred  ai 
proven  to  the  court  that  such  sale  or  mortgage  would  be  beneficial 
all  the  parties  concerned,  and  facts  showing  such  benefits  must  1 
alleged  and  proven.  Any  deed  or  mortgage  executed  under  authorit 
or  in  pursuance  of  any  judgment  rendered  in  any  such  action,  shall  1 
held  and  construed  and  have  the  same  effect  as  if  executed  by  evei 
person  having  a  vested  or  contingent  interest  in  or  ownership  of  su< 
land,  and  as  if  executed  by  all  persons  and  classes  who  could  take  und 
the  limitations  or  provisions  of  said  deed,  or  as  devisees  under  tl 
exercise  of  such  power  to  devise  or  appoint,  and  as  if  every  claiman 
present  or  future,  under  such  deed  or  power,  was  under  no  disabili 
whatever.  The  proceeds  of  the  sales  authorized  by  this  section  shall  I 
paid  into  court,  and  shall  be  reinvested  by  the  court  after  first  having,  1 
appropriate  order,  provided  for  the  payment  of  the  costs  and  taxes, 
any,  in  other  property  to  be  conveyed  and  held  subject  to  the  sar 
limitations  and  trusts  as  the  land  sold  was  held.  The  proceeds  of ; 
mortgages  of  such  lands  as  are  mentioned  in  this  section  shall  be  pa 
into  court,  and  shall  be  appropriated,  under  the  order  of  the  court, 
the  construction  of  permanent  improvements  on  the  land  mortgage* 
but  before  appropriating  such  money  in  the  construction  of  such  ii 
provements,  the  court  shall  provide  for  the  payment  of  all  unpaid  tax 
on  said  land,  and  the  costs  of  the  action.  The  court  shall  require  tl 
life-tenant,  out  of  the  rents,  to  pay  the  taxes  and  insurance  on  su< 
improvements,  and  the  residue  of  the  rents  to  be  paid  into  court  f 
disposition  by  the  court  until  such  mortgage  debt  is  fully  paid  off;  ai 
such  court  may  provide  for  semi-annual  reports  to  be  made  by  such  HI 
tenant;   and  in  the  event  of  the  disobedience  of  any  order  of  sue 
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h  life-tenant,  it  shall  be  the  duty  of  the  court  to  appoint  a 
3  shall  take  possession  of  such  land,  and  hold  the  same  as 
y  direct,  and  collect  arid  receive  all  the  rents  and  profits  of 
nd  pay  the  same  into  court  for  such  disposition  thereof  as 
y  make.] 

chapter  63  of  the  General  Statutes,  a  married  woman  having  a  life-estate 
not  enforce  a   sale  of  the  property  in  an   action  against  reversioners  or 
though  she  alleged  and  proved  that  the  sale  would  **  benefit  the  parties 
;  property.' '    Henning  v.  Harrison,  &V.,  13  Bush,  723.     It  seems,  however, 
so  under  §§491  and  492  of  the  Code,  if  the  remainder  is  contingent,  or  if     j 
or  remainder-men  are  under  disability  (Gossom'v.  McFerran,  79  Ky.,  236;     I 
•r,  84  /df.,452) :  aliter,  as  to  reversions  or  vested  remainders,  the  owners  of     | 
r  no  disability;  for,  as  to  the  proceedings  against  them,  J 491   is  uncon- 
ssom  v.  McFerran,  supra. 

\  to  the  opinions  in  Henning  v.  Harrison,  &*c,  13  Bush,  723,  and  Munnell 
\  Ky.,  452,  a  court  of  equity  "  has  no  power,"  upon  the  petition  of  a  mar- 
upon  that  of  her  and  her  husband,  to  order  a  sale  of  land  owned  by  her  in 
her  it  be  her  general  or  her  separate  estate ;  or  to  order  a  sale  of  her  life- 
rhether  it  be  her  general  or  her  separate  estate,  except  in  connection  with 
:rsion  or  remainder  as  authorized  byg  491.  But  I  submit  that  the  fact  that 
ould  be  erroneous  does  not  prove  that  the  court  "has  no  power"  to  make 
rule  being  that,  when  a  court  has  jurisdiction  of  the  person  and  the  subject 
orders,  though  erroneous,  are  not  void, 
nd  is  given  pursuant  to  §493,  a  sale  under  §491  is  void.     81  Ky.,  127.  / 

1].   Requirements  as  to  sales  under  §§489  and  4gi.— -Jn  the 
ioned  in  subsections  3,  4,  and  5  of  §489,  and  in  §491 — 
.   No  sale  shall  be  ordered  if  forbidden  by  the  deed,  will, 
under  which  the  property  is  held  (a). 

:le  papers,  or  copies  of  them,  under  which  the  property  is 
>  filed  with  the  petition. 

The  wife  and  children,  if  any,  of  the  person  of  unsound 
e  made  defendants  to  the  action.- 

nust  be  stated  in  the  petition,  and  must  be  proved,  showing 
will  benefit  the  defendant ;  or,  in  the  action  mentioned  in 
lust  be  stated  in  the  petition,  and  must  be  proved,  showing- 
will  benefit  the  parties  interested  in  the  property. 

vision,  when  applicable,  is  mandatory  (80  Ay.,  424) ;  but  it  does  not  apply 
I.90  (81  Ay.,  604)  ;  and,  testatrix  having  devised  land  to  her  daughters  for 
lainder  over  in  fee,  with  a  provision  that  «'  the  real  estate  devised  by  me  to 
all  remain  theirs  respectively  and  their  heirs  as  patrimonial  estate,  and  not 
jm  to  be  sold,"  the  court  said :  "The  pronoun  '  them '  in  the  clause  just 
well  to  the  devisees  in  remainder  as  to  the  daughters  of  the  testatrix,  and 
pon  the  power  of  alienation,  if  valid  to  the  daughters,  is  valid  as  to  the 
»irs  of  the  daughters,  and  would  create  a  perpetuity,  which  our  laws  do 
id  therefore  held  that  a  daughter  could  convey  her  life  estate.  Henning  v. 
sh,  726. 


Digitized  by 


Google 


362  PROCEEDINGS   IN   CERTAIN  ACTIONS.  [Tin 

§  493.  W/ten  bond  to  be  given  by  guardians,  &c. — infant  mat 
women  to  answet. — Subject  to  the  provisions  of  §§  [491,  (Act  \\ 
page  57)],  496  and  497,  and  excepting  the  cases  mentioned  in  sub 
tions  1  and  2  of  §  489 — 

1,  The  guardian  of  each  infant,  the  committee  of  each  persoi 
unsound  mind,  and  the  husband  or  next  friend  of  each  married  won 
must,  before  the  sale  is  ordered  (a),  execute  a  bond  to  the  infant,  in 
married  woman,  or  person  of  unsound  mind,  with  at  least  two  suret 
worth  not  less  than  double  the  value  of  the  estate  to  be  sold  (b),  in  j 

stance  as  follows:   "We, ,  principal,  and ,  sureties,  bind< 

selves  to that  the  said ,  as  guardian  [or  committee  or  husb 

or  next  friend],  will  faithfully  discharge  all  his  duties  as  such,  and 
comply  with  the  judgments  and  orders  of  the  court  in  the  action, 

will  account  for,  pay,  and  deliver,  to  the  said all  money  or  pi 

erty  due  or  belonging  to  him  (or  her)  when  required* \c). 

2.  The  court  shall  indorse  its  approval  on  said  bond  (d),  which  i 
be  recorded  with  the  order  of  sale,  and  certified  by  the  clerk  of 
court,  who  shall  deliver  it  to  the  clerk  of  the  county  court;  and  it  si 
by  him,  be  recorded  and  properly  indexed. 

3.  If  the  bond  be  not  given,  any  order  of  sale,  and  any  sale  or  con 
ance  made  under  such  order,  shall  be  absolutely  void  and  of  no  effect 

4.  In  an  action  against  an  infant  married  woman,  no  order  of 
shall  be   made   until   she   file  an  answer  consenting  to  the  sale 
acknowledge  it,  on  privy  examination,  before  the  court,  or  the  ju 
thereof,  or  a  commissioner  appointed  by  the  court. 

[5.  In  the  case  mentioned  in  §491,  the  court  ordering  the 
shall,  by  its  commissioner,  retain  the  custody  and  control  of  the  1 
realized  by  the  sale  until  the  same  is  reinvested  in  real  estate,  or  in  s 
other  property  as  the  funds  of  persons  under  disability  may  be  inve 
by  authority  of  law,  and  the  court  shall  order  the  money  to  be  paid 
its  commissioner,  directly  to  the  person  from  whom  the  purchase 
reinvestment  is  made,  and  to  no  other  person,  and  in  which  case 
bond  shall  be  required.     (Act  1892,  page  57.)] 

(a)  A  provision  in  the  order  of  sale  that  it  ««  shall  not  take  effect  "  until  bond  be  g 
does  not  give  jurisdiction,  though  bond  be  given  before  the  sale  (I  Met.,  262,  263,  424 
and  a  bond  given  simultaneously  with  the  order  is  sufficient,  and  a  recital  in  the  orde 
bond  had  been  given  authorizes  the  inference  that  it  was  given  before,  or  simultane 
with  the  order,  though  the  bond,  as  copied,  purports  to  be  dated  one  day  after  the 
(1  Duv.,  353-54) :  but  it  seems  clear  that  under  \  493,  subs.  3,  a  sale  will  be  void  1 
bond  be  given  before  it  is  made.     18  B.  M.$  781  ;  I  Met.,  262,  425;  81  Ky.y  127. 

(6)  I.  The  fact  that  the  sureties  are  not  solvent  can  not  affect  the  validity  of  the 
or  of  the  sale.     81  Ky.,  128. 

2.  The  giving  of  this  bond  does  not  release  the  sureties  of  the  guardian  in  the  c< 
court,  as  to  money  received  from  a  sale  of  the  infant's  land.     8  Busk,  546. 
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86  of  the  Revised  Statutes  (art.  3,  §  2),  required  the  infant's  guardian  to 
tipulating  a  faithful  discharge  of  all  his  duties  under  this  act,  and  under 
cree  of  the  court  in  pursuance  thereof;"  and  a  bond  stipulating  that  the 
I  well  and  truly  perform  the  decree  of  said  court  in  the  premises,  and  shall, 
ne,  obey  all  orders  which  may  be  made  in  the  premises ;  and  shall  faithfully 
)urse  all  moneys  arising  from  the  sale  of  said  property  as  the  same  shall 
iras  held  to  be  fatally  defective.  Wells  v.  Cowherd 's  heirs,  2  Mei.%  514. 
;  "the  omission  to  approve  the  bond  may  be  merely  erroneous."     81  A)'., 

autology  was  used  by  the  legislature  in  view  of  the  declaration  by  the  court, 
McGrcUhy  1  Duv.f  349,  that  the  word  void,  as  used  in  chapter  86  of  the 
$,  meant  voidable, 

that  this  Code  does  not  attempt  to  make  void  a  sale  of  real  property  of  a 
sability,  except  for  failure  to  give  bond  for  application  of  the  proceeds, 
irrors  of  the  court,  except  in  failing  to  require  bond,  render  the  proceedings 
[  Ky.,  123);  and  a  purchaser  can  not  resist  payment,  on  account  of  such 
ifirmation  of  the  sale  and  expiration  of  the  term  when  it  was  confirmed  (I 
fter  confirmation  without  objections  which  should  have  been  known  by  the 
tsht  590) :  aliter,  if  the  sale  be  void (16  B.  M.y  289  ;  18  Id.,  387),  though  no 
ss  the  purchaser's  motion  for  relief  has  been  overruled  by  the  inferior  court. 

ifirming  invalid  sales,  see  I  Duv.,  349 ;  2  Bush,  439 ;  7  Id.,  590, 
GENERAL  PROVISIONS. 

ale  and  conveyance  of  property. — I.  The  court  shall  appoint 

irson,  as  commissioner,  to  execute  its  judgment  (a). 

ourt  shall  cause  the  title  of  the  property  to  be  conveyed  by 

ner  to  the  purchaser,  without  warranty. 

onveyance  must  be  acknowledged  before  and  approved  by 

id  be  certified  by  its  clerk  to  the  clerk  of  the  county  court 

ment  of  proceeds. — In  the  actions  for  investment  authorized 
e  court  shall  order  the  proceeds  of  sales  to  be  invested, 
;  approval,  in  real  estate  in  or  out  of  this  State,  or  in  bonds 
id  States  or  of  this  State,  or  in  the  stock  of  a  bank  of  this 
:t  to  the  same  uses,  trusts,  and  limitations,  as  the  estate  sold 
to. 

vation  and  disbursement  of  proceeds. — In  the  actions  men- 
jbsections  3  and  4  of  §  489,  the  court  shall  make  proper 
:he  preservation  and  disbursement  of  the  proceeds  of  the 

ions  as  to  death  of  owner  during  infancy,  &c. — If  the  owner 
te  which  may  have  been  sold  under  the  provisions  of  this 
during  infancy ;  or,  being  of  unsound  mind,  die  intestate ; 
1  adult  married  woman,  die  without  having  received  the 
sale   upon   her  written    request,  and    upon    privy  exami- 
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nation  as  is  authorized  by  this  chapter,  or  without  disposing  in 
manner  authorized  by  law  of  the  property  in  which  the  proceeds 
have  been  invested,  the  person  who  would  have  been  entitled  to 
property,  if  it  had  not  been  sold,  shall  be  entitled  to  the  proceed* 
to  the  property  in  which  they  may  have  been  invested. 

7.  Provisions  as  to  share  of  joint  owner. — All  persons  intereste< 
the  property  must  be  made  parties ;  and,  if  objection  to  the  sale 
made  by  a  defendant  having  a  joint  interest,  his  share  shall  no 
sold  (£),  but  the  property  may  be  divided,  and  a  sale  of  the  share 
those  desiring  it  may  be  ordered,  if  such  division  and  sale  can  be  n 
without  materially  impairing  the  value  of  the  property  or  of  the  plainl 
interest  therein. 

8.  When  consent  of  trustee  necessary. — If  a  deed  or  will  give  to  a  1 
tee  a  discretionary  power  to  sell  the  property,  the  court  shall  not  1 
power  to  order  a  sale  of  it  without  the  consent  of  the  trustee. 

(a)  An  appraisement  of  lands  sold  for  investment  of  the  proceeds  is  not  .nec< 
under  the  act  of  April  9,  1878,  which  applies  only  to  sales  for  debts.     59  Aj.,  250. 

(b)  This  objection  can  only  prevail  when  a  division  can.  be  had  without  material! 
pairing  the  value  of  the  property  or  of  the  plaintiff's  interest  in  it.  Code,  §49 
Ky.y  606. 

§  495.  Compensation  for  dower. — If  a  woman  have  a  vested  or 
tingent  right  to  dower  in  land  ordered  to  be  sold  pursuant  to  the 
visions  of  this  chapter,  the  court,  with  her  consent,  to  be  taken  1 
privy  examination  if  she  be  married  and  of  sound  mind,  or  without 
consent  if  she  be  of  unsound  mind,  may  order  a  sale  of  the  land 
from  her  right ;  and  shall  provide  for  reasonable  compensation  tc 
out  of  the  proceeds  of  sale,  or  that  she  shall  have  the  same  rigr 
property  purchased  with  the  proceeds  as  she  had  in  the  property  j 

J' By  act  of  March  17,  1902  (Acts  1902,  p.  48),  §  495  was  amend* 
ing  the  following  section  : 

If  a  woman  have  a  vested  or  contingent  right  to  dower  in  land  so 
to  be  sold,  under  section  490,  she  shall  be  made  a  party  to  the  ac 
brought  to  sell  such  land,  and  the  court  may,  with  or  without 
consent,  order  a  sale  of  the  land  free  from  her  right ;  and  shall  pre 
for  a  reasonable  compensation  to  her  out  of  the  proceeds  of  sal 
that  she  shall  have  the  same  right  in  property  purchased  with 
proceeds  as  she  had  in  the  property  sold.] 

This  amendment  was  adopted  in  view  of  the  decision  in  Woman's  Club  v.  Rt 
Ky.  Law  Rep.%  1346,  where  it  was  held  that  in  order  to  sell  land  free  of  a  married  wo 
vested  or  contingent  right  of  dower,  she  must  consent  upon  a  privy  examination.  T 
was  to  avoid  the  case  of  a  woman  of  sound  miiid  (who  might  be  obstinate)  blocking  th 
0/  property  jointly  owned. 
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1.  As  to  the  sale  and  conveyance  of  the  inchoate  right  of  dower  of  a  married  woman 
who  is  a  lunatic,  see  Bullitt  and  FdatuTs  General  Statutes,  page  325  (Act  of  March  14,  1878). 

2.  As  to  a  married  woman's  relinquishment  of  her  inchoate  right  of  dower,  see  Bullitt 
and  FelamPs  General  Statutes,  page  726  (Act  of  February  11,  1876). 

§  496.  I.  Wheti  bond,  &c,  dispensed  with. — In  the  action  mentioned 
in  subsection  I  of  §  490  neither  the  bond  nor  the  privy  examination 
provided  for  in  this  chapter  shall  be  required. 

2.  Sale  of a  joint  owner 's  share. — If  the  share  of  a  joint  owner  be 
of  less  probable  value  than  one  hundred  dollars,  a  sale  of  it  may  be 
ordered,  though  the  owner  of  a  share  worth  more  than  one  hundred 
dollars  may  not  consent  to  a  sale. 

This  provision,  as  well  as  the  next  preceding  one,  obviously  refers  to  §490,  subs.  1. 

§  497  [S43]*  When  purchase-money  to  remain  lien  on  land  until  dis- 
abilities are  removed,  &c. — 1.  In  the  action  mentioned  in  subsection  2 
°f  §  49°t  ^e  share  of  an  infant,  or  of  a  person  of  unsound  mind,  shall 
not  be  paid  by  the  purchaser;  but  shall  remain  a  lien  on  the  land 
bearing  interest  until  the  infant  become  of  age,  or  the  person  of  un- 
sound mind  become  of  sound  mind,  or  until  the  guardian  of  the  infant, 
or  the  committee  of  the  person  of  unsound  mind,  execute  bond  as  is 
required  by  §  493  (a) 

2.  The  infant  upon  becoming  of  age,  or  the  person  of  unsound  mind 
upon  becoming  of  sound  mind,  or  the  guardian  or  committee  of  the 
infant  or  person  of  unsound  mind  upon  executing  bond,  may  receive 
the  proceeds;  but,  if  the  infant  be  a  married  woman,  the  provisions  of 
subsection  6  of  §  494  must  be  complied  with. 

3.  The  proceeds  when  received  by  a  married  woman  shall  be  her 
separate  property. 

4.  The  court  may  permit  the  guardian  or  committee,  without  ex- 
ecuting the  bond  above  mentioned,  or  the  married  woman,  though  she 
be  an  infant,  to  receive  the  interest  on  the  money  until  it  is  paid. 

(a)  "In  this  case  the  infants  are  before  the  court  by  their  statutory  guardian,  and  the 
purchaser  can  require  that  this  guardian  shall  execute  the  bond  and  take  the  money;  and 
if  he  fails  to  do  so,  the  chancellor  will  doubtless  find  some  one  who  will  give  the  bond,  or 
in  some  way  relieve  the  purchaser."     81  Ky.,  122. 

§  498.  Who  may  join  in  action  for  sale  and  investment. — Two  or  more 
persons,  either  of  whom  can  bring  the  action  mentioned  in  subsection  5 
of  §  489,  may  join  therein  against  defendants  who  jointly  own  the  prop- 
erty mentioned  in  the  petition. 

The  following  notes  to  §§  489-492  may  be  useful : 

\  489.  Sales  of  real  property  of  infants. 

a.  It  is  not  necessary  for  a  guardian  who  files  an  answer,  asking  for  a  sale  and  re- 
investment, to  make  his  ward  a  party  to  his  pleading,  she  being  a  defendant  to  the  original 
action.    88  Ay.,  25,  26. 
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b.  In  Lynn  v.  Lynn,  17  Ky.  Z.  Rep.,  1364.  the  court  refused  to  sell  an  infant's*re 
or  his  education  and  maintenance  at  the  instance  of  his  step-father. 

c.  A  court  of  equity  has  no  power  to  order  a  sa!e  of  an  infant's  real  estate  in  ordei 
any  out  an  executory  contract  of  sale  made  by  an  unauthorized  person.  Kmslov 
Trove,  98  Ky  ,  266. 

d.  In  Wotnble  v.  Price,  66  S,  W,,  370,  it  was  held  that  in  an  action  by  a  guan 
gainst  his  ward  for  the  sale  of  the  ward's  real  estate  and  a  re-investment  of  the  proa 
s  provided  by  §  489,  plaintiff  must,  as  required  by  {  492,  subs.  4,  state  facts  showing  1 
he  sale  will  benefit  defendant  and  not  merely  his  conclusion  to  that  effect. 

e.  In  Elliott  v.  Fowler,  65  S.  W.,  849,  it  was  held  that  a  judgment  for  the  sale  of 
of  ant's  real  property  and  a  sale  made  thereunder,  are  void,  unless  all  the  provisions  of 
tatute  authorizing  the  sale  have  been  strictly  complied  with;  and,  therefore,  under  < 
'ode  Prac.  \  489,  authorizing  the  sale  of  an  infant  heir's  estate  in  real  property  for 
ayment  of  a  debt  of  the  ancestor  in  an  action  brought  for  a  settlement  of  the  ancest 
state,  a  judgment  rendered  in  such  an  action  for  a  sale  of  all  the  decendent's  land  be 
be  amount  of  the  indebtedness  had  been  ascertained,  and  without  any  allegation  as  t< 
mount,  and  the  sale  made  thereunder,  were  void  as  to  an  infant  heir,  to  the  extent 
lore  land  was  sold  than  necessary  to  pay  debts,  though  the  petition  alleged  that  it  w< 
e  to  the  interest  of  all  the  heirs  to  sell  all  the  land,  the  record  showing  that  the  land 
ivisible  without  impairing  the  value  of  any  interest. 

J  490.  When  real  property  of  joint  owners  may  be  sold. 

a.  As  to  venue  when  lands  are  in  different  counties,  see  note  b  to  §  62,  ante,  page  ; 
nd  notes  6  and  7  to  §  66,  ante,  page  49b. 

b.  Bonds  by  guardians  are  unnecessary  to  make  an  order  of  sale  valid.     88  Ky,,  29. 

c.  Foreign  guardian  can  not  represent  infant  unless  authorized  by  county  court, 
ote  to  }  35,  subs.  4,  ante,  page  742. 

d.  In  Howard  v.  Singleton,  &V.,  94  Ky.,  399,  the  court  held,  on  the  authority  of  Sk 
.  Harrison,  Jr.,  <5rV.,  84  Ky,,  144,  that,  in  an  action  by  a  guardian  for  the  sale  of  1 
rhen  the  share  of  each  owner  is  worth  less  than  $100,  the  ward  is  not  a  necessary  pa 
n  note  (c),  ante,  page  359,  I  made  a  query  as  to  that  decision.  I  now  submit  that  \  4 
n  declaring  that  "real  property  jointly  owned  by  two  or  more  persons  maybe  sold    . 

ri  an  action  brought  by  either  of  them,  though  the  plaintiff  or  defendant  be  of  unsound  n 
r  an  infant,"  requires  every  joint  owner  to  be  made  a  party  to  the  action  as  plain tif 
e  fen  dan  t;  and,  2,  that  \  494,  subs.  7,  which  declares  that  "all  persons  interested  in 
•roperty  must  be  made  parties,"  applies  to  all  the  actions  authorized  by  Title  X,  ch.  X 
learly,  at  any  rate,  as  its  subsequent  language  shows,  it  applies  to  actions  for  the  sal 
*nd  owned  by  two  or  more  persons. 

e.  In  an  action  under  J  490,  it  is  sufficient  for  a  defendant  who  is  alleged  to  be  in 
erse  possession  to  deny  the  plaintiff's  title.     88  Ky.,  645. 

/.  The  venue  of  an  action  brought  under  $  490,  subs.  2,  is  fixed  by  }  62,  subs 
nerhins  v.  McCarley,  97  Ky.,  43,  46. 

g.  The  indivisibility  of  an  infant's  land  is  not  such  as  exists  with  respect  to  anot 
arcel  owned  by  some  one  else,  but  as  to  lands  owned  jointly  by  the  infant  and  anotl 
Velleyv.  Muir,  17  Ky,  L.  Rep.,  167. 

h.  Estate  in  possession, 

1.  In  Malone  v.  Conn,  95  Ky.,  93,  it  was  held  that  a  life-tenant  in  possession  could 
maintain  suit  against  infant  remaindermen  for  a  sale  under  this  section,  the  court  saj 
hat  it  "applies  only  to  estates  in  possession  by  those  holding  jointly  and  can  not  be  1 
o  apply  in  cases  where  the  possession  is  with  the  particular  estate,  or  the  estate  for  1 
Jor  will  the  court  construe  the  statute  [?49°]  as  permitting  the  life-tenant  to  surrender 
possession  and  vesting  it  in  the  remaindermen  by  merely  asking  that  his  life-estate  be  so] 

2.  A  creditor  of  an  insolvent  assignor  can  not  maintain  an  action  to   sell    prop 
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ted  by  the  assignor  and  another;  the  assignee  is  the  proper  party  to  bring  such 
illy.  Cornwall,  95  Ky.,  512,  538. 

possession  must  be  in  the  infants;  therefore  infant  remaindermen  in  one-fourth  of 
:ould  not  maintain  an  action  against  the  owner  of  the  three-fourths  and  the  life- 
he  other  fourth.     Swearingen  v.  Abbott,  99  Ky.,  271. 

term  "estate  in  possession"  is  used  as  descriptive  of  the  nature  of  the  estate  or 
e  and  not  as  describing  the  peculiar  situation  of  the  land  itself  with  regard  to 
>n  it  by  strangers.      Wards.  Ed^e,  100  Ky.,  757,  771. 

nt  owner  can  not  obtain  a  sale  if  the  deed  under  which  the  property  is  held 
sale  of  the  property  until  another  joint  owner  becomes  of  age.  Young  v.  Young, 
?e/>.,  1074. 

Sale  of  reversion  or  remainder. 

f  1882.  No  bond  is  required  for  a  sale  under  this  act,  where  property  is  held 
e  for  the  life  of  one  with  remainder  over  to  an  unascertained  class.  Craig  v. 
Ky.,  484,  488. 

f  1892.  (See  §493.)  No  bond  is  required  where  the  court  retains  control  of  and 
e  proceeds.     Lutlretlv.  Wells,  97  Ky.,  84,  89. 

ngeni  Remainder.  As  to  the  sale  of  a  contingent  remainder,  see  97  Ky.,  90. 
only  estates  in  futuro  which  can  be  sold  under  the  provisions  of  this  section  are 
emainder  or  in  reversion.  This  section  does  not  authorize  the  sale  of  future 
.ted  by  executory  limitation.  In  Newman  v.  Ecton,  14  Ay.  L.  Rep.,  793,  it  was 
he  Code  did  not  repeal  so  much  of  article  6  of  chapter  63,  of  the  Gen.  Stats,  of 
horized  a  sale  of  estates  created  by  executory  limitation.  See  3  Bush,  484; 
) ;  8  Bush,  572. 

ibs.  1.  Forbidding  sale  my  deed,  will,  etc. 

e  to  A,  declaring  that  the  property  "shall  only  be  in  trust  for  him,  and  that  he 
no  right  to  sell  or  dispose  thereof,  but  to  be  left  to  his  heirs,"  gives  him  a  life- 
remainder  to  his  children,  and  does  not  forbid  a  chancery-sale  for  re-invest- 
Ky.,  264. 


CHAPTER  XV. 

DIVISION    OF    LAND    AND    ALLOTMENT   OF    DOWBR. 

:,         3.  By  circuit  or  county  court,  on  petition. 

2.  Provision  as  to  persons  under  disability. 
,    10    6.  Commissioners  to  divide,  appointment  and  duties  of. 

9.  two  may  act. 

7.  to  convey. 

8.  deed  of,  to  be  recorded. 

10.  Case,  how  to  be  tried. 

11.  removal  of,  to  circuit  court. 

12.  Appeal. 

13.  Apportionment  of  costs. 

14.  No  verification  of  pleadings  required. 

15.  Pay  of  commissioners. 

16.  Equity-jurisdiction  not  affected. 

1  [546  to  556].     I.     By  circuit  or  county  court,  on  petition. —  A 
esiring  a  division  of  land  held  jointly  (a)  with  others,  or  an  allot- 
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ment  of  dower(£),  may  file  in  the  circuit  court  or  county  court  of  t 
county  in  which  the  land  or  the  greater  part  thereof  lies  a  petition  cc 
taining  a  description  of  the  land,  a  statement  of  the  names  of  the 
having  an  interest  in  it,  and  the  amount  of  such  interest,  with  a  praj 
for  the  division  or  allotment;  and,  thereupon,  all  persons  interested 
the  property  who  have  not  united  in  the  petition  shall  be  summoned 
answer  on  the  first  day  of  the  next  term  of  the  court  (c).  The  writt 
evidences  of  the  title  to  the  land,  or  copies  thereof,  if  there  be  an 
must  be  filed  with  the  petition. 

(a)  This  phrase  embraces  tenants  in  common  and  in  coparcenary.    Code,  §732,  subs. 

(b)  I.  As  to  a  widow's  right  to  dower  and  the  mode  of  allotting.it,  see  General  Statu 
ck.  52,  article  4,  $  2  to  14,  and  Bullitt  and  Feland*s  notes  thereto. 

2.  A  widow's  application  for  and  obtention  of  dower,  without  asking  for  a  homeste 
waives  her  right  to  the  latter.     82  Ky.y  585. 

(c)  An  adverse  claimant  of  the  land  is  not  a  necessary  party.     82  Ky.y  503. 

2.  Provisions  as  to  persons  under  disability. — The  statutory  guardi 
of  an  infant,  committee  of  a  person  of  unsound  mind,  and  husband 
a  married  woman,  may  file  or  unite  in  the  petition,  in  the  names  of,  a 
in  conjunction  with,  such  infant,  person  of  unsound  mind,  or  marri 
woman;  and,  if  the  petition  be  against  an  infant,  person  of  unsou 
mind,  or  married  woman,  the  guardian,  committee,  or  husband  m 
appear  and  defend  for  them :  if  they  fail  to  do  so,  the  court  shall  appo 
a  discreet  person  for  that  purpose. 

3.  When  court  may  make  order. — Upon  such  a  petition  by  all  int 
ested  in  the  property ;  or  upon  the  service  of  a  summons  on  all  w 
have  an  interest  in  the  property  and  have  not  united  in  the  petition,  t 
days  before  the  commencement  of  the  term,  the  court  may  order  1 
division,  or  allotment  of  dower,  according  to  the  rights  of  the  parties. 

4.  Commissioners  to  diinde,  &c. — The  court  shall  appoint  three  co 
petent  persons  to  make  the  partition,  or  allotment  of  dower,  or  boi 
having  a  due  regard  to  the  rights  of  all  parties  interested.  Before  p 
ceeding  to  act,  the  commissioners  shall  take  an  oath  to  discharge  th 
duty  impartially. 

5.  The  order  of  appointment  shall  fix  a  time  and  place  for  1 
meeting  of  the  commissioners,  who  shall  meet  accordingly ;  but,  if  p 
vented  from  meeting  at  the  time  and  place  so  fixed,  they  may  meet 
soon  thereafter  as  convenient ;  and  may  adjourn  to  such  other  time  a 
place  as  they  may  agree  upon,  until  their  duty  shall  be  performed. 

6.  They  shall  survey  and  allot  to  the  parties  their  respective  intere 
in  the  land,  and  make  report  thereof  to  the  court ;  which  may  eitl 
confirm,  set  aside,  or  remand  the  report  to  the  commissioners  for  c 
rection  (d). 
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urt  '•  should  be  governed  by  those  rules  of  equity  by  which  a  court  of  equity 
rned  in  making  partition ;  namely,  to  allot  the  parcels  of  each  together,  or^ 
be,  without  doing  injustice  to  others."     7  B.  M.,  91 ;  8  Bush,  335. 

tissioner  to  convey  or  divide. — If  the  report  be  confirmed,  a 
tr  to  be  appointed  for  the  purpose  shall,  by  deed,  convey  to 
he  land  allotted  to  him. 

eport  and  deed  shall  be  recorded  in  the  clerk's  office  of  the 
t,  in  proper  books  to  be  kept  for  that  purpose ;  and,  if  the 
mfirmed  by  the  circuit  court,  it  and  the  deed  shall  be  cer- 
\  clerk  of  that  court  to  the  clerk  of  the  county  court,  for 

}f  the  commissioners  [to  divide,  &c.,]  may  act,  if  one  refuses 
so. 

'  case  to  be  tried. — A  party  summoned  may,  by  answer,  con- 
allegations  of  the  petition  or  contest  the  rights  claimed 
d,  thereupon,  the  case  shall  be  tried  and  decided  as  an 
ion,  but  without  the  intervention  of  a  jury  (e). 

ht  to  dower  is  a  right  to  real  property,  according  to  the  meaning  of  the 
ations.     79  Ky.,  499. 

Uy  court  has  the  same  power  as  a  chancellor  to  hear  and  determine  equi- 
»f  defence  against  the  making  of  partition  ;  and  where  land  was  devised  to 
remainder  to  B  and  C,  and  A  purchased  B's  interest,  it  was  held  that  the 
dismissed  A's  petition  for  a  partition  between  him  and  C,  as  a  partition 
en  to  A  the  motive  and  the  power  to  improve  his  portion  of  the  land  and 
en  of  cultivation  on  C's  portion.     86  Ky.%  281. 

oval  of  case  to  circuit  court. — If  the  action  be  pending  in  the 
:  when  such  answer  is  filed,  it  may  be  removed,  on  motion 
rty,  to  the  circuit  court,  for  trial ;  and  the  clerk  shall,  there- 
r  the  papers  pertaining  to  the  case  to  the  clerk  of  the  circuit 

al. — An  appeal  maybe  taken  to  the  Court  of  Appeals  from 
nent,  whether  rendered  by  the  circuit  court  or  county  court. 
>rtionment  of  costs. — The  costs  of  the  action  shall  be  ap- 
nong  the  parties  in  the  ratio  of  their  interests,  except  that 
sing  from  a  contest  of  fact  or  law  shall  be  adjudged  against 
>sful  party. 

son  v.  Williamson,  1  Met.,  303. 

erification  of  the  pleadings  shall  be  required. 
if  commissioners. — The  commissioners  shall  be  paid  a  reason- 
isation,  to  be  taxed  as  costs. 

ty-jurisdiction  not  affected. — This  section  does  not  affect  the 
of  courts  of  equity  to  make  partition  or  allot  dower. 
24 
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e  right  of  action  survive  to  or  against  the  remaining  parties, 
iiiay  proceed,  without  revivor,  after  statement,  on  the  record, 
ith  or  cessation  of  power  (a). 

igh  the  right  of  action  do  not  survive  to  or  against  the  remain- 
the  court  may  render  judgment,  as  between  them,  if  it  can 
>ut  prejudice  to  others  (b). 

ORSHIP  OF   RIGHTS   OF   ACTION. 
ttiffs. 

int  tenants  or  owners, 

n  at  law  by  A  and  the  executor  of  B,  on  C's  promise  to  pay  money  to  A  and 
aid:  "By  the  common  law,  joint  rights  survive  to,  and  become  vested  in, 
joint  tenant.  But,  for  the  encouragement  of  trade  and  husbandry,  it  is  held 
i  farm,  though  occupied  jointly,  and  also  stock  used  in  a  joint  undertaking 
tnership  in  trade,  shall  always  be  considered  as  common,  and  not  as  joint 
there  shall  be  no  survivorship  therein.  .  .  .  This,  however,  must  be 
the  right  of  property  only ;  for,  although  the  duty  does  not  survive,  the 
ind  therefore  the  survivor  may  sue  alone ;  and  when  he  recovers,  he  shall 
iie  executor  of  the  deceased  partner  for  his  share.  The  executor  and  sur- 
join  in  an  action  against  the  debtor ; "  and  it  was  held  that  the  defendant's 
and  B  jointly  " must  be  considered  as  a  partnership  transaction;"  that, 
5  death  of  B,  the  right  of  property  did  not  wholly  survive  to  A,  the  right  of 
id  that  a  judgment  in  favor  of  the  plaintiffs  was  erroneous  {Morrison  v. 
,  4$o;  ace.  3  Mon.,  281-82);  and  that  rule  was  held  to  apply  to  actions  in 
>ts  due  to  a  firm.  Litt.  S.  C,  495 ;  9  B.  M.,  187.  But,  "  upon  the  dis- 
partnership  by  death,  the  personal  representative  of  the  deceased  partner 
t  in  common  with  the  survivor  of  all  the  partnership  property  and  effects  in 
:re  being  a  distinction  between  such  property  in  possession  and  mere  choses 
s,  and  other  rights  of  action  belonging  to  the  partnership  [rights  to  sue  for], 
the  survivor."     13  B.  M.,  413. 

,  howevec,  according  to  the  common  law,  upon  the  death  of  a  joint  owner 
hether  the  title  was  legal  or  equitable,  not  only  the  right  to  sue  for  the 
the  right  to  the  property,  vested  in  the  survivor,  without  liability  to  the 
i  of  the  decedent  (Litt.  S.  C,  494-95;  6  Mon.,  17) ;  and  the  right  of  joint 
ond  to  convey  land,  formed  no  exception  to  that  rule.  Barclay  v.  Hendricks' 
378.  And  under  the  act  of  1796  (M.  &  B.t  876)  which  abolished  the  jus 
vas  held  that,  though  upon  the  death  of  a  joint  tenant  the  right  of  property 
epresentatives  as  tenants  in  common  with  the  survivor,  the  right  to  sue  (at 
:ly  in  the  survivor;  because,  said  the  court,  "it  would  make  strange  con- 
i  plaintiff  should  sue  in  his  own  right  and  another  in  another's  "  (Morrison 
fin,  482;  Adit  v.  Cornwall,  3  Mon.,  276);  and  the  same  rule  was  held  to 
tion  in  equity.     Litt.  S.  C,  495 :  contra,  2  Mar.,  193. 

everal  distinctions  between  the  act  of  1796  and  the  General  Statutes,  as  to 
I,  the  former  destroyed  survivorship  even  as  to  the  estates  of  executors  or 
*.,  54),  whilst  the  latter  does  not  (G.  S.,  ch.  63,  art.  I,  \  14);  2,  the  former 
to  an  estate  conveyed  to  a  husband  and  wife  (1  Dana,  37,  243),  whilst  the 
S.,  ch.  52,  art.  4,  \  13  >$  3,  the  latter  declares,  as  the  former  did  not,  that 
joint  tenant  shall  not  "affect  the  mode  of  proceeding  upon  any  joint  con- 
ent"  (G.  S.,ch.  63,  art.  I,  \  14)  ;  and,  4,  the  former  declared,  as  the  latter 
,  upon  the  death  of  joint  tenants,  their  estates  shall  pass  by  descent  or 
e  same  manner  as  if  such  deceased  joint  tenants  had  been  tenants  in  com* 
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mon;"  but  that  omission  is  immaterial,  because  the  passing  of  a  joint  tenant's  ii 
to  his  representatives  or  devisees  necessarily  makes  them  tenants  in  common  wi 
survivor. 

The  fact  that,  under  the  Code,  as  formerly,  joint  tenants  must  join  in  an  actic 
joint  property,  does  not  prove  that,  if  one  should  die  'pendente  lift \  the  other  can  nc 
ceed  alone,  being  responsible  to  the  decedent's  representatives  for  what  he  may  re 
The  only  difficulty  about  following  the  rule  which  prevailed  under  the  act  of  1796 
the  survivorship  of  the  right  of  action,  grows  out  of  §  18  of  the  Code,  which  declare 
«« every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest,"  exa 
actions  by  personal  representatives,  &c. 

Did  the  legislature  mean  by  the  word  "prosecuted,"  not  only  that  joint  tenant! 
join  in  an  action,  but  that,  if  one  should  die  pendente  lite,  his  representatives  must 
cute  an  action  for  his  share  ?  If  so,  must  they  not,  being  tenants  in  common,  bring 
action?  See  notes,  ante,  page  17.  According  to  a  dictum  in  Smith  v.  Ferguson,  3 
426,  if,  in  an  action  by  two  copartners,  one  died  pendente  lite,  the  right  of  action  su 
to  the  other.  I  perceive  no  reason  for  a  distinction,  in  this  respect,  between  copa 
and  other  joint  tenants  or  owners. 

2.  As  to  coparceners. 

According  to  an  intimation  in  Shields  v.  Craig's  adm'r,  6  Mon.t  374,  if  a  copai 
"appears  to  have  died  childless  and  intestate,"  whilst  an  action  is  pending,  no  revi 
necessary;  but  in  Smith  v.  Ferguson,  3  Met.,  426,  it  was  held  that  the  word  "surv 
was  used  in  the  Code  in  its  technical  sense,  and  only  applies  to  cases  in  which  the 
survives  by  the  operation  of  law  or  operation  of  the  will  or  contract  under  whk 
parties  claim ;  and  that,  "if  the  right  of  a  plaintiff  descends  to  his  co-plaintiff,  tha 
can  not  be  made  to  appear  except  by  reviving  the  action  in  the  name  of  the  survi 
the  representative  of  the  decedent. 

3.  As  to  tenants  in  common. 

For  cases  in  which  tenants  in  common  must  or  may  join  in  an  action,  see  notes 
and  4,  ante,  page  17. 

T  am  not  aware  of  any  decision  as  to  survivorship  of  the  right  of  action,  where  t< 
in  common  sue  jointly.  It  was  held,  however,  that  a  tenant  in  common  and  the  exe 
of  a  deceased  co-tenant  could  not  join  in  an  action  for  disseverable  property,  but  t 
could  be  maintained  only  by  the  survivor  (Morrison  v.  IVinn,  Hardin,  480) ;  from  wl 
is  clearly  inferable  that,  in  an  action  by  tenants  in  common  for  such  property,  up< 
death  of  one  the  right  of  action  would  survive  to  the  other. 

4.  As  to  distributees. 

One  of  several  distributees  having  died,  pendente  lite,  the  court  said:  "Thouj 
distributees,  her  brothers  and  sisters  may  ultimately  be  entitled  to  whatever  sui 
would  have  recovered  if  living,  it  should  first  have  passed  through  the  hands  of  he 
sonal  representative  to  whom  it  went  by  operation  of  law  at  her  death,  and  who  of  < 
ought  to  be  made  a  party,  and  brought  before  the  court,  before  a  final  decree  is  ma 
the  merits."     6  Mon.,  374. 

5.  As  to  fiduciaries. 

(1)  The  common  law  rule  of  survivorship  now  prevails  as  to  joint  estates  of  exe< 
or  trustees.     G.  S.,  ch.  63,  art.  1,  \  14. 

(2)  In  actions  by  or  against  a  single  personal  representative  who  "  shall  die,  I 
moved,  or  superseded  by  another,  before  the  termination  of  the  action,  his  successor 
by  order  of  court,  be  substituted  in  the  place  or  stead  of  the  original  plaintiff  or  d< 
ant."      G.  S,  ch.  39,  art.  I,  §  15. 

(3)  An  action  by  or  against  officers  of  the  Commonwealth  or  municipal  corpora 
as  such,  may  be  prosecuted  by  or  against  their  successors,  without  revivor.  3  Bush 
7  Id.,  531 ;   18  B.  M.,  13;  2  Met.,  71. 
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\usband  and  wife, 
ts  by  husband  and  wife. 

ions  in  which  a  husband  and  wife  must  or  may  join  as  plaintiffs,  see  Code,  {  34, 
[,  ante,  page  29. 

death  of  the  husband,  pendente  lite,  the  right  of  action  survives  to  the  wife, 
be  upon  a  chose  in  action  to  which  she  became  entitled  before  marriage ;  as,  a 
ific  personal  property  which  was  held  in  possession  adverse  to  her  at  the  time 
(4  Bibb,  175);  or  her  right  to  a  distributive  share  of  a  decedent's  estate  (4 
0 ;  or  her  right  to  a  legacy,  whether  general  or  specific  (7  J.  J.  M.,  621) ; 
to  money  or  other  personal  property,  under  a  contract  with  her  before  mar- 
1  the  breach  did  not  occur  until  afterward,  or  rent  or  other  cause  of  action 
ore  the  marriage  in  respect  to  her  real  estate  (1  Ch.  PI.,  18) ;  or  where  the 
e  meritorious  cause  of  action, "  as  in  an  action  for  a  trespass  upon  her 
g  coverture  ($J.J*  M.,  378) ;  and,  even  though  he  might  sue  alone,  yet,  if 
in  action  in  which  they  have  a  right  to  join,  as,  an  action  on  a  chose  in  action 
er  during  coverture  (3  Utt.,  281),  the  right  of  action  survives  to  her  if  he  die 

5/./.  m:,  378. 

►in  in  an  action  which  he  might  have  maintained  alone,  as,  an  action  on  a  c/iose 

ch  accrued  to  her  during  coverture,  upon  her  death  pendente  lite,  the  right  of 

es  to  him  (3  Utt.,  281-82) ;  but,  in  an  action  in  which  they  must  join,  as,  an 

hose  in  action  which  accrued  to  her  before  coverture,  upon  her  death,  pendente 

:  of  action  vests  in  her  administrator.     4  Bibb,  175-76. 

ie  surviving  husband  is  equitably  entitled  to  choses  in  action  which  accrued  to 

re  marriage,  subject  to  the  payment  of  her  debts,  it  was  held  that  he  could 

iction  in  equity  thereon,  "as  it  may  be  inferred  from  the  record  that  she  did 

de^ts  rendering  an  administration  upon  her  estate  necessary."     3  Met.,  593. 

is  against  husband  and  wife. 

ons  in  which  husband  and  wife  must  or  may  be  joined,  see  Code  J  34,  and 

page  30. 

ion  against  husband  and  wife,  for  a  tort  by  her  before  or  during  coverture, 
js  not  abate  the  action  as  to  her,  but  her  death  abates  the  action  as  to  both 
5) ;  but,  doubtless,  it  can  be  revived  against  her  representatives,  unless  the 
>n  die  with  her  person,  as  to  which  see  note  (a)  I,  post,  page  372. 
on  against  both,  on  her  contract  made  before  marriage,  if  he  die,  pendente 
>n  continues  as  to  her,  but  abates  as  to  him  and  can  not  be  revived  at  law 
ipresentatives  (7  Mon.,  179;  1  Ch.  PL,  47) ;  but  it  seems  probable  that  his  rep- 
:ari  be  made  liable  in  equity  to  creditors  of  the  wife,  to  the  extent  of  property 

received  through  her,  (see  note  (4)  ante,  page  32) ;  just  as,  formerly,  though 
a  joint  obligor  discharged  his  representatives  from  liability  at  law,  they  could 
;  in  equity.     I  Ch.  PI.,  39, 

igh  the  death  of  the  wife  whilst  such  action  is  pending  abates  it  as  to  both, 
•  that  it  may  be  revived  against  her  representatives  under  §  500,  subs.  3.     See 

wrship  of  rights  of  action  against  defendants  generally. 

ms  against  executors  and  trustees. 

:en  shown,  according  to  the  common  law,  upon  the  death  of  a  joint  tenant 

roperty  survived  to  the  survivor  ;  and,  consequently,  upon  his  death,  pendente 

tiff  could  proceed  against  the  survivor  without  revhor  against  the  decedent's 

es;  and  that  rule  now  prevails  in  actions  against  executors  or  trustees.     G. 

'-  1.  1  14.  ' 

ms  for  tort. 

asors  are  jointly  and  severally  liable  to  the  plaintiff  for  all  the  damages  he 
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*  may  have  sustained,  and  as   he  may  sue  one  or  several  or  all  of  them  therefor ;  it  net 
,                    sarily  follows  that  the  death  of  one  does  not  prevent  him  from  proceeding  against 

\  others  without  revivor  against  the  decedent's  representatives,  even  when  a  right  to  rev 

*  against  them  exists. 

i  3.  In  actions  against  joint  obligors. 

According  to  the  common  law,  the  death  of  a  joint  obligor  discharged  his  repres 
tatives  from  liability  in  an  action  at  law,  though  not  in  equity  (1  Ch.  Pl.t  39) ;  hence  i 
clear  that,  if  such  were  the  law  now,  the  plaintiff  in  an  action  at  law  against  joint  oblig 
could  proceed  against  the  survivors  without  revivor  against  the  decedent's  representativ 
and  it  seems  clear  that  he  may  do  so  now,  though  the  death  of  a  joint  obligor  does 
discharge  his  representatives  from  liability  at  law  ;  for  £27  of  the  Code  gives  him  the  rij 
to  sue  all  or  any  of  the  joint  obligors,  with  or  without  all  or  any  of  the  representatives 

•■  a  deceased  obligor. 

(b)  In  an  action  for  land  by  coparceners,  two  of  whom  died  pendente  lite,  the  co 
said:  "  Perhaps,   under  this  section,  the   court  might  properly  have   tried   the  case 

1  between  the  remaining  parties  without  a  revivor;  but,  if  so,  it  could  not  adjudge  all 

land  to  the  remaining  plaintiffs.     It  could  only  adjudge  them  their  portion  of  it,  leav 
the  portion  of  the  deceased  plaintiffs  for  future  adjudication."     3  Met,  426. 

3.  When  revivor  to  be  made. — If  the  right  of  action  survive  or  pass 
or  against  a  person  who  is  not  a  party  to  the  action  (a)  ;  or  pass,  oth 
wise  than  by  survivorship,  to  or  against  a  person  who  is  a  party 
the  action  (6),  the  action  may  be  revived,  by  an  order  of  the  cou 
for  or  against  such  person. 

[a)  I.  A s  to  actions  for  torts. 

According  to  the  common  law,  actions  for  torts  to  the  person  or  to  property  died  i 
the  person  of  the  wrong-doer  or  of  the  sufferer.     For  changes  of  the  common   law  in 
respect,  see  General  Statutes ,  chapters  10,  32,  and  57. 

II.  As  to  heirs  and  devisees. 

I.  In  actions  at  law. 

According  to  the  common  law,  lands  could  not  be  subjected  for  debts.  4  Bibb,  \ 
But,  under  a  statute  of  Edward  I,  a  creditor  could,  by  what  came  to  be  called  a  wti 
elegit,  subject  the  profits  of  half  the  debtor's  land  until  the  debt  was  paid.  Sac 
Abridgment,  title  Execution,  letter  C.  Inherited  land  could  not,  however,  be  subjet 
under  that  statute  in  the  hands  of  an  heir  for  a  debt  of  his  ancestor,  unless  the  ancei 
had  given  an  obligation  expressly  binding  his  heirs.  2  Litt.,  397.  But  \\  of  an  act 
1792  (1  Litt.  Laws,  128)  authorized,  as  does  chapter  38  of  the  General  Statutes,  the  s; 
of  lands  for  debts  under  writs  of  fieri  facias ;  and  §2  of  that  act  (M.  &  B.,  778)  wl 
is  substantially  the  same  as  ch.  40,  J  6  of  the  Revised  Statutes,  and -ch.  44,  art.  I, 
of  the  General  Statutes,  declared  that  "the  same  actions  which  will  lie  against  < 
cutors  or  administrators  may  be  brought  jointly  against  them  and  the  heirs  and  devi: 
of  the  dead  person." 

Under  the  act  of  1792  it  has  been  held  — 

(1)  That  said  act  "  being  affirmative,  the  remedy  given  by  it  is  cumulative,  and  tha 
which  the  party  was  before  entitled  is  not  taken  away;  "  and,  consequently,  that,  upon 
death  of  a  deutor  who  has  expressly  bound  his  heirs,  a  right  of  action  at  law  survive 
his  creditors  against  his  heirs  and  personal  representatives  jointly;  or  against  the  for 
without  joining  the  latter,  or  against  the  latter  without  joining  the  former  (3  Bibb,  \ 
2J*  J*  M">  33°)  J  ^ut  tnat»  when  the  heirs  of  the  debtor  were  not  expressly  bound  by 
contract,  such  right  of  action  does  not  survive  against  them  except  in  an  action  aga 
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;  personal   representatives  of  the  decedent.     Hagan,  <SrV.,  v.  Patterson,   10 

Mon.,  403. 

joint  bond  of  A,  as  principal,  and  B,  as  surety,  binding  themselves  and 
convey  land  to  C,  does  not  expressly  bind  A's  heirs  to  B,  for  damages 

\  for  A's  failure  to  convey.     Con/ey}s  heirs  v.  Boyle* s  ex*rs,  6  Mon.,  637. 

lid  act  only  authorized  the  sale  of  land  under  a  fieri  facias,  to  which  the 

b  legal  title,  and  consequently  did  not  authorize  the  subjection  of  an  equity 
which  descended  lo  an  heir ;  but  that  it  is  otherwise  since  the  statute  {see 
art.  14)  subjecting  equities  of  redemption  to  sale  under  execution.     16 

;. 

id  act  applied  to  all  contracts,  whether  made  within  or  without  this  State.* 

i;  but— 

;  did   not   authorize   a  judgment   against   an   heir  or   devisee  of  land  in 

4  Bibb,  402;  11  B.  A/.,  67. 
creditor  having  recovered  a  fruitless  judgment  against  the  administrator  of 
Id  not  pursue  his  heirs  in  an  action  in  equity :  he  should  have  prosecuted 
mh   the   administrators   in   his   first   action.     BedelPs  adrn'r  v.  Keetkly,  5, 

of  18 19  (  M.  <&*  B.9  780)  declared  that  '«  where  a  judgment  has  been  or 
ed  against  the  executor  or  administrator  of  a  deceased  person,  on  a  contract 
it  action  might  have  been  maintained  against  the  executor  or  administrator 
or  devisees  of  the  deceased  person,  if  it  shall  appear,  by  a  judgment  of 
he  return  of  the  proper  officer,  that  there  is  not  property  of  the  deceased 

the  administrator  to  satisfy  such  judgment,  it  shall  be  lawful  to  bring  a. 
gainst  the  heirs  or  devisees  on  such  contract;  "  and  it  was  held  that,  though 
uity  might  be  maintained  against  the  heir  or  devisee  after  a  fruitless  action 
ecutor  or  administrator  (5  Dana,  283),  the  complainant  must  show  that 
lod  faith  exhausted  his  remedies"  against  the  executor  or  administrator. 

r  40,  \  10,  of  the  Revised  Statutes,  which  is  the  same  as  ch.  44,  art.  1,  §  10 
Statutes,  declared  that  "the  heir  or  devisee  may  be  sued  in  equity  by  a 
r  liability  of  the  decedent  or  testator ; "  and  it  has  been  held — 
reditor  can  maintain  an  action  in  equity  against  the  heirs  of  a  decedent  not- 
,  previous  fruitless  action  against  his  administrator.  Hopkins  v.  Stout,  6 
tig,  <5rV.,  v.  Garnet? s  adm%r,  &c,  9  Id.,  102. 

such  action,  a  judgment  against  the  administrator  is  prima  facie  evidence 
•s  as  to  the  amount  of  the  liability,  but  that  the  action  against  the  adminis- 
suspend  the  running  of  limitation  in  favor  of  the  heirs.     Hopkins  v.  Stout, 

>int  judgment  against  the  personal  representative  and  the  heirs  or  devisees 
ust  be,  to  be  levied  of  assets  in  the  hands  of  the  former,  or  of  estate 
evised  to  the  latter.     10  Bush,  443. 

vas  probably  misled  by  decisions  under  the  act  of  January  31,  181 1  (Af. 
any  rate,  it  erred  in  stating  that,  under  the  act  of  1792,  judgments  against 
is  must  be  against  the  estate  descended  or  devised,  except  when  they  "con- 
ion  and  showed  the  certainty  of  assets"  (2  Bibb,  436;  7  J.  J.  Af.,  352* 
:  seems  proper  to  explain  what  the  law  now  is,  or  probably  is,  as  to  heirs 
0  fail  to  plead,  or  who  plead  a  false  or  evasive  plea  as  to  estate  descended 

ct  of  1792,  it  was  held,  in  analogy  to  the  rule  which  prevailed  as  to  per- 
itives,  that  an  heir  or  devisee  who  let  judgment  go  by  default,  though  the 
iled  to  allege  that  he  had  received  property  by  descent  or  devise;  or  who 
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falsely  denied  that  he  had  so  received  property ;  or  who  made  defence  to  the 
without  any  statement  as  to  property  received  by  descent  or  devise, — thereby  made 
self  personally  liable  for  the  debt.  2  Bibb,  391,  436-37;  7/.  J.  M.,  352,  356-57. 
was  a  distinction,  however,  between  personal  representatives  and  heirs  or  devisees, 
the  mode  of  fixing  personal  liability  upon  them :  If  the  former  failed  to  plead,  or  pi 
a  false  or  evasive  plea  as  to  assets,  judgment  was  rendered  against  him,  to  be  lev 
assets  in  his  hands;  and  an  execution  thereon  having  been  returned  nulla  bona,  the  pi 
was  compelled  to  sue  him  on  the  judgment,  alleging  a  devastavit;  and  the  defe 
being  estopped  from  showing  that  he  had  not  received  sufficient  assets,  the  plainti 
entitled  to  a  personal  judgment  against  him  (  Walker  v.  Kendall,  Hardin,  404)  ;  whils 
'similar  case,  judgment  was,  in  the  first  instance,  rendered  against  heirs  or  devise* 
their  own  right,"  thus  dispensing  with  a  second  action  in  order  to  fix  personal  liabil 
them.     2  Bibb,  391,  436-37- 

But  J  I  of  the  above-mentioned  act  of  181 1  declared  (as  does  ch.  39,  art.  2,  §31, 
General  Statutes)  that  no  personal  representative  shall  be  liable  for  more  than  the  ai 
of  assets  received,  on  account  of  any  failure  to  plead,  or  on  account  of  any  plea  pic 
and  ?  4  of  that  act  declared  * '  that  the  heir  or  heirs  of  a  deceased  person  shall  be  ei 
to  receive  the  benefit  of  all  and  every  the  provisions  aforesaid,  relating  to  executoi 
administrators  as  far  as  the  same  are  applicable."     Under  that  act  it  was  held — 

a.  That,  notwithstanding  the  provisions  of  §  I,  judgment  against  a  personal 
sentative  who  failed  to  plead,  or  who  pleaded  a  false  plea,  must  be  rendered  in  th 
instance,  as  formerly,  to  be  levied  of  assets  in  his  hands;  a  second  action,  charj 
devastavit^ being  necessary  in  order  to  make  the  defendant  personally  liable,  in  * 
however,  he  was  not  estopped,  as  he  was  by  the  common  law,  from  showing  that  r 
received  no  assets.     2  J.  J.  M.,  208-09 ;  and — 

b.  That,  under  §  4,  a  judgment  against  heirs  who  failed  to  plead,  or  who  plea 
plea  as  to  estate  descended  which  was  found  to  be  false  by  the  verdict  of  a  jury,  s 
be  rendered,  to  be  levied  of  estate  descended.  CorneaPs  heirs  v.  Day,  2  Litt.,  397 ; 
lips  v.  Munsell,  5  J.  J.  M.,  253  ;  Ready* s  heirs  v.  Stephenson,  7  Id.,  351 

It  seems  remarkable  that  §4  of  the  act  of  181 1  was  not  made  applicable  to  dt 
But  comment  on  the  distinction  which  was  thus  made  between  heirs  and  devisees 
unnecessary;  because,  in  view  of  the  provisions  of  the  General  Statutes  above  refei 
in  this  note,  and  of  the  omission  therefrom  of  said  §4,  it  seems  clear  that  said  sectic 
been  repealed  (Broaddus  v.  Broaddus,  10  Bush,  299) ;  by  which  repeal,  in  connectio 
the  provisions  of  the  Civil  Code,  our  law  has  been  made  more  rational  and  just,  as 
liabilities  of  heirs  and  devisees  than  it  was  under  either  the  act  of  1792  or  the  act  of 
for,  under  the  Code,  a  plaintiff  who  seeks  to  recover  a  personal  judgment  against  hi 
devisees  must  allege  that  they  have  received  property  by  descent  or  devise;  and 
fail  to  do  so,  and  the  defendants  fail  to  answer,  he  is  entitled  only  to  a  judgmen 
levied  of  the  estate  descended  or  devised  (2  Duv.,  388) ;  but,  if  he  allege  such  rec 
of  estate,  and  the  defendants  make  default,  or  file  a  false  or  evasive  answer  as  to  as 
seems  clear  that  he  would  be  entitled  to  a  personal  judgment ;  but  not  for  more,  pc 
even  upon  a  false  plea,  than  the  value  of  the  estate  descended  or  devised.    4  J.  J.  JJ 

(8)  That  it  is  not  erroneous  to  render  judgment  against  an  heir  or  devisee,  to  be 
of  estate  which  shall  come  to  his  hands.  Wells  v.  Botvlinxfs  heirs,  2  Dana,  43,  ovei 
Monroe  v.  Wilson,  6  Mon.,  124,  and  South  v.  Snelling,  7  Id.,  421. 

(9)  That  heirs  or  devisees  are  not  liable  to  creditors  of  the  decedent  for  rents  of 
inherited  from  or  devised  by  him  (Chambers  <5r*  wife  v.  Davis,  &c.,  7 J  B.  M.,  526;  a 
First  National  Bank,  80  Ky.,  501)  :  but,  if  they  alienate  the  estate,  they  are  liable  f 
value  thereof,  with  interest  from  the  time  of  alienation.  G.  S.,  ch.  44,  art.  I,  jg 
4  /•  /•  M.,  566. 

(10)  As  to  actions  in  equity  against  heirs  and  devisees,  see  further,  \  505,  and  notes  tl 
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to  husband  and  wife,  see  note  6,  ante,  page  371. 

tnt  from  a  distributee  to  a  co-distributee,  or  from  one  co-parcener  to  another,  it 

orship  within  the  meaning  of  this  statute.     6  Mon.f  374;  3  Met.,  426. 

[561].  Revivor  on  motion  or  amended  pleading. — [The  order  may 
on  the  motion  of  any  party  to  the  action,  or  of  his  representa- 
lccessor,  suggesting  the  death  or  cessation  of  power,  which, 
name  and  capacity  of  the  representative  or  successor,  shall  be 
the  order.  Or  any  party  to  the  action,  or  his  representative 
sor,  may  file  in  the  action  a  petition  against  the  other  parties, 
icts  necessary  to  authorize  a  revivor,  with  a  prayer  therefor, 
ich  summons  may  be  issued  and  served,  or  a  warning  order 
lade  under  like  restrictions,  and  with  the  like  effect  as  if  issued 
upon  original  petition.     (Act  1894,  p.  172.)] 

of  1894  seems  merely  declaratory  of  what  was  the  law  before.     See  I  Bush, 

[562].  Service  of  order  of  revivor,  &c. — If  the  order  be  made 
it  of  the  parties,  the  action  shall  forthwith  stand  revived ;  and, 
ide  by  consent  (a),  the  order  shall  be  served,  in  the  same  man- 
summons,  upon  the  party  adverse  to  the  one  making  the 
And,  at  the  first  term  commencing  not  less  than  ten  days 
h  service,  the  party  upon  whom  it  is  made  may  show  cause 
e  revivor ;  and,  if  sufficient  cause  be  not  then  shown,  the  action 
d  revived  (£). 

making  of  defence  or  entry  of  appearance  by  a  personal  representative  con- 
sent.    86  Ky.,  18. 

plaintiff'  suggested  the  defendant's'death,  and  continued  the  case  for  revivor 
as  his  executrix.  At  the  next  term,  without  formal  revivor,  she  answered, 
ection.  Upon  the  case  having  been  taken  a  second  time  to  the  Court  of  Ap- 
s  held  to  be  too  late  to  question  her  right  to  defend  as  executrix.  Moss  v. 
Bush,  505. 

[563].  Notice  of  motion. — If  ten  days'  notice  have  been  given 
*presentative  or  successor  of  the  party  who  died,  or  whose 
*ased,  of  the  motion  by  the  adverse  party  for  an  order  to  revive 
1  in  his  name ;  or  to  the  adverse  party,  if  the  motion  be  by 
esentative  or  successor ;  and  due  return  be  made  of  the  service 
tice,  the  court  may,  if  sufficient  cause  be  not  shown   to  the 

make   an   order  reviving  the   action   in   the   name  of  such 
hereupon,  the  action  shall  stand  revived. 
[564].   Affidavit  for  revivor  against  non-residents,  &c. — If  it  be 

the  affidavit  of  the  person  applying  for  an  order  of  revivor, 
>erson  against  whom  it  is  asked  is  a  non-resident  of  this  State ; 
*n  absent  from  it  four  months ;  or  has  left  it  to  avoid  the  service 
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the  order;  or  so  conceals  himself  that  it  can  not  be  served  i 
n ;  or  that  his  name  and  place  of  residence  are  unknown  to 
iant,  the  court  may  make  an  order  warning  him  to  appear  on  the 
y  of  its  next  term,  commencing  not  less  than  sixty  days  aftei 
iking  of  the  order ;  and  the  action  shall  then  stand  revived  ag; 
ch  person,  unless  sufficient  cause  be  shown  to  the  contrary. 

§  5°5  [566]-  Revivor  of  personal  actions  against  heirs  or  devisees. 
fear  elapse  after  the  death  of  a  defendant,  and  no  person  qualil 
>  personal  representative,  the  action  may  be  revived  against  his 
presentatives  or  any  of  them. 

In  Hagan,  &*c.t  v.  Patterson,  10  Bush,  441,  it  was  held  that,  upon  a  revivor  aj 
rs  pursuant  to  this  section,  the  jurisdiction  is  purely  equitable ;  that,  if  it  be  an  ore 
ion,  it  should,  after  revivor,  be  transferred  to  the  equity  docket ;  that  the  pi 
>uld  be  required  to  show  that  he  has  a  substantial  cause  of  action  against  the  defer 
y  alleging  and  proving  either  that  personal  estate  had  been  distributed  or  tha 
ite  had  descended  to  them ; "  and  that,  the  heirs  being  infants,  if  the  plaintiff's  " 
any  part  of  it  can  be  satisfied  in  no  other  way  than  by  a  sale  of  their  real  estat 
5  should  be  made  under  the  supervision  of  the  chancellor,  and  not  by  the  sheriff  j 
ier  a  writ  of  fieri  facias." 

And  it  seems,  according  to  the  opinion  in  Ransdell  v.  Tkrelkeld's  adm'r,  4  Bush 
i,  in  any  action  in  equity,  it  is  erroneous  to  render  a  joint  judgment  against  the 
the  court  should  ascertain  what  sum  each  received  by  descent,  and  render  several 
nts  against  each  therefor,  not  to  exceed  the  amount  of  the  creditor's  claim.  ( 
,  according  to  that  rule,  if  A  and  B  should  inherit  property  worth  two  thousant 
\  from  an  ancestor  owing  a  thousand  dollars,  and  A  should  sell  his  share  and  b 
Dlvent,  the  creditors  can  only  recover  five  hundred  dollars  from  B,  though  his  ir 
:e  is  worth  a  thousand  dollars. 

§  5°6  [567].  Revivor  of  real  actions  against  fteirs  or  devisees. — t 
t  death  of  a  defendant  in  an  action  for  the  recovery  of  real  prop 
ly,  or  which  concerns  only  his  rights  or  claims  to  such  property 
tion  may  be  revived  against  his  real  representatives  or  any  of  tl 
d  an  order  therefor  may  be  forthwith  made  in  the  manner  direct* 
e  preceding  sections  of  this  title. 

This  section  does  not  apply  to  an  action  to  enforce  a  vendor's  lien  on  land 
sh,  683-84. 

507  [568].  When  order  can  not  be  made  within  six  months. — An  c 
revive  an  action  against  the  personal  representative  of  a  defendam 
against  him  and  the  real  representatives  of  the  defendant  (ff),  car 
made,  unless  by  consent,  within  six  months  after  the  qualificatio 
t  personal  representative. 

{a)  An  order  of  revivor  against  a  defendant's  personal  representative  made  with 
nths  after  he  qualifies,  is  a  nullity,   unless   he  consent   thereto   or  afterwards 
ence  or  enter  his  appearance.     86  A  jr.,  18. 

{b)  This  applies  to  an  action  to  enforce  a  lien  on  land  for  purchase-money;  and  tl 
administrator  of  the  deceased  defendant  consent  to  a  revivor,  the  action  can  n 
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lis  real  representatives  within  six  months  after  the  qualification  of  the 
hout  their  consent.     14  Bush,  684. 

].  Limitation  of  revivor  against  representatives  or  successors. 
evive  an  action  against  the  representative  or  successor  of 
lall  not  be  made,  without  his  consent,  unless  within  one 
time  when  it  could  have  been  first  made. 

revive  must  be  made,  and  a  copy  of  it  be  delivered  to  some  one  who  is 
re  it,  within  one  year;  "but  we  are  not  inclined  to  adjudge  that,  where 
ed  within  the  twelve  months,  and  a  copy  issued  and  placed  in  the  hands 
can  serve  the  summons  or  order,  the  plaintiff  is  barred  of  his  summary 
of  the  neglect  of  the  officer  to  serve  it,  or  the  absence  of  the  represent 
edent  for  the  time  being.  .  .  .  Here  was  the  lapse  of  seven  years 
le  order  was  served,  and  the  motion  to  revive  should  have  been  over- 
20,21. 

>].  Limitation  of  revivor  by  representatives  or  successors. 
evive  an  action  in  the  name  of  the  representative  or  suc- 
aintiff  may  be  made  forthwith,  but  shall  not  be  made 
>nsent  of  the  defendant  after  the  expiration  of  one  year 
the  order  might  have  been  first  made;  except  that,  if 
shall  also  have  died,  or  his  powers  have  ceased,  in  the 
\  order  of  revivor  on  both  sides  may  be  made  in  the 
in  the  last  section. 

>n  for  personal  property,  the  effect  of  the  lis  pendens  is  lost  unless  the 
I  within  a  year  after  the  plaintiff's    death.     Hull  v.  Deatl/s  admW,  7 

of  the  plaintiff  abates  the  action  without  any  order  of  court;  and,  to 

I  from  running  pendente  lite,  the  action  must  be  revived  within  a  year. 
im'r,  7  Bush,  687. 

laintiff's  death,  an  order  of  revivor  was  made  in  the  name  of  his  rep* 
vas  not  served,  and  the  record  did  not  show  on  whose  motion  the  order 
Igment  against  the  defendant  was  held  to  be  void,  because  there  was  no 
ler  on  him,  and  it  could  not  be  presumed,  in  order  to  sustain  the  judg- 
ier  was  made  on  his  motion.  Amyx  v.  Smith's  adni'x,  1  Met.,  529. 
atiff  die  pendente  lite,  his  death  may  be  pleaded  in  abatement;  but  the 
live  such  plea,  and  permit  the  cause  to  be  tried  upon  its  merits  without 
ji  appeal  be  prosecuted  in  the  name  of  a  deceased  plaintiff,  without 
Lp  pel  lee,  the  judgment  of  reversal  and  proceedings  under  it  are  not  void. 
\  Wathen,  7  Bush,  659. 

].  WJien  case  to  be  stricken  from  docket. — If  it  appear  to 
affidavit,  that  either  party  to  an  action  has  been  dead,  or, 
&  sued  as  a  personal  representative,  that  his  powers  have 
period  so  long  that  the  action  can  not  be  revived  in  the 
epresentative   or  successor  without  the  consent  of  both 

II  order  the  action  to  be  stricken  from  the  docket. 


Digitized  by 


Google 


378  TO    REVERSE,    VACATE,    OR    MODIFY   JUDGMENTS.  [T 

§  511  [572].  Revivor  by  plaintiff's  representatives  may  be  ; 
forthwith. — At  any  term  of  the  court  succeeding  the  death 
plaintiff,  whilst  the  action  remains  on  the  docket,  the  defendant, 
given  to  the  plaintiff's  proper  representatives,  in  whose  nair 
action  might  be  revived,  ten  days'  notice  of  the  application  tr 
may  have  an  order  to  strike  the  action  from  the  docket,  and  fo 
against  the  estate  of  the  plaintiff,  unless  the  action  be  forthwith  r< 

§  512  [573].  Revivor  shall  not  postpone  trial. — When,  by  tl 
visions  of  the  preceding  sections,  an  action  stands  revived,  tl 
thereof  shall  not  be  postponed  by  reason  of  the  revivor. 


TITLE    XII. 

PROCEEDINGS  TO   REVERSE,  VACATE,  OR  MODIFY  JUDGMEN 

{513.  Judgment  may  be  reversed,  &c,  by  Court  of  Appeals  or  court  which  ren 
}  514.  for  error  shown  b 

?5I5.  -  o 

2  516.  Clerical  misprision  not  ground  for  reversal. 

J  517.        "  what  shall  be  deemed  a. 

2  518.  Power  of  court  over  judgment  after  term. 

2  519.  How  and  when  clerical  misprision  to  be  corrected. 

}  520.  Action  to  correct  error  after  term. 

2  521.  Conditions  on  which  error  may  be  corrected. 

}  522.  Grounds  for  opening  case  may  be  first  decided. 

2  523.  Injunction  when  party  complaining  may  have. 

2  524.  against  premature  judgment. 

§  513  [574].  What  court  may  reverse,  vacate,  or  modify  jut 
A  judgment  (a)  rendered  in  the  circuit  court  may  be  reversed,  v 
or  modified,  either  by  it  or  by  the  Court  of  Appeals  (b). 

(a)  As  to  what  constitutes  a  judgment,  see  J 368  and  notes. 

[6)  A  chancery  court  has  no  jurisdiction  to  vacate  or  modify  a  judgment  of  th 
court,  though  both  courts  be  presided  over  by  the  same  judge.  Commonwealth 
80  Ky.y  318;  Farmers  Bank  v.  Collins,  13  Bush,  138. 

§  5!4  [575]-  Reversal  by  Court  of  Appeals. — A  judgment  r 
reversed  or  modified  by  the  Court  of  Appeals  for  errors  appea 
the  record. 

§  5 1 5  [576].  Reversal  to  be  by  appeal. — The  proceedings  to  obta 
reversal  or  modification  shall  be  by  appeal  prosecuted  as  prescribed 

§  5 16  [577].  Wlien  clerical  misprision  is  ground  for  appeal.  — . 
prision  of  the  clerk  (a)  shall  not  be  a  ground  for  an  appeal,  ui 
same  shall  have  been  presented  and  acted  upon  in  the  circuit  cc 
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mett  v.  Tiernay,  78  Ay.,  580,  it  was  not  only  decided  *hat,  after  the  ex- 
»  juridicial  term,  parol  evidence  is  inadmissible  to  contradict  the  record, 
e  ground  of  fraud;  but  it  was  said  that  *'a  clerical  misprision  can  only  be 
record."  It  seems  clear,  however,  that,  even  though  an  appeal  be  pending, 
is  admissible  to  supply  the  place  of  a  record,  or  part  of  a  record,  which  has 
an  v.  Smithy  2  Mar.,  52;  Gentry  v .  Hutchcraft,  7  Man.,  241);  or  for  cor- 
tariff's  omission  to  indorse  a  return  on  a  writ  which  he  has  returned  (Gay 
rdm,  63) ;  or  a  mistake  in  the  indorsement  of  his  return.     Irvine  v.  Scobee, 

he  mode  and  time  of  proceeding  to  correct  a  clerical  misprision,  see  {519, 

78].  What  shall  be  deemed  a  clerical  misprision. — It  shall  be 
lerical  misprision  (a) — 

nder  judgment  before  the  action  stood  for  trial  pursuant  to 
ns  of  this  Code  (b). 

render  judgment  against  an  infant  —  excepting  married 
persons  of  unsound  mind,  until  a  defence  or  report  is  filed 
the  provisions  of  §  36,  subsection  3  (c). 

'hat  constitutes  a  clerical  misprision,  generally,  see  note  (a)  to  }  519. 
been  held  to  be  a  clerical  misprision  to  render  a  judgment  on  an  award 
irned  within  ten  days  before  the  commencement  of  the  term  ( 1  Met.,  436) ; 
endants  constructively  summoned,  before  the  expiration  of  ninety  days 
ng  of  the  warning  order  (1  Duv.,  395;  2  Id.,  143) ;  or  against  part  of  the 
>re  the  others  were  summoned,  in  an  action  in  equity  (18  B.  M.,  177)  or  in 
rt  (2  Met.,  161-62,  impliedly  overruling  Waller  v.  Martin,  17  B.  M.,  188 — see 
>r  against  a  single  defendant  who  was  summoned  in  the  county  in  which  the 
>ught  (and  in  which  he  resided),  within  ten  days,  and  out  of  that  county 
days,  before  the  term,  it  being  shown  that  he  left  the  former  county  to  tes- 
s  in  the  latter  (16  B.  M.,  349-50);  or  against  a  joint  defendant  who  was 
of  the  county  more  than  ten  days,  but  whose  co-defendant  was  summoned 
jss  than  ten  days  before  the  term  ( 10  Bush,  51) ;  and  in  Pottinger  v.  Mayfield, 
which  was  an  action  in  Jefferson  County  against  A  who  was  not  summoned, 
nrho  was  summoned  in  Hancock  County,  the  rendering  of  judgment  against 
>e  a  clerical  misprision,  though  it  was  not  made  to  appear  that  either  of  the 
ded  in  Jefferson  County.  But  that  case  seems  to  have  been  impliedly,  if 
>verruled  in  Ruby  v.  Grace,  2  Duv.,  540,  which  was  an  action  in  Graves 
a  single  defendant,  who  was  summoned  in  Webster  County  and  who  was 
ave  resided  in  Graves  County  when  the  action  was  commenced ;  and  the 
dgment  against  her  was  held  to  be  a  judicial  error,  the  court  saying  that  the 
§  577  and  578  (of  the  Code  of  1854)  "  should  not  be  construed  to  apply  to 
lo  not,  at  some  future  day,  stand  for  trial  by  reason  of  actual  or  constructive 
arance."     Dyas  v.  Lindsey,  4  Bush,  349. 

defendant  move  for  a  continuance,  or  object  to  a  trial,  before  the  case  is 
it  is  an  error  of  the  court  and  not  a  clerical  misprision  to  overrule  the 
ction.  16  B.  M.,  350;  2  Met.,  162,  444;  3  Id.,  426-27. 
subsection  (which  was  not  contained  in  the  Code  of  1854)  relates  only  to 
sons  of  unsound  mind  who  are  summoned  in  this  State.  As#to  infants,  &c, 
uctively  summoned,  see  \  59,  subs.  7,  and  note  thereto. 
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2.  It  was  held,  under  the  Code  of  1854,  that  rendering  judgment  against  an 
fore  an  answer  by  his  guardian  ad  litem,  was  a  judicial  error.     Pond  v.  Donc± 

Af.,  558.  Consequently,  the  infant  could  not  obtain  relief  against  a  judgn 
idered,  except  by  an  appeal.  Subdivision  2  of  §  517  enables  an  infant  to  obtain 
such  cases  by  motion  in  the  court  below. 

§  5 18  [579].  Power  of  court  over  judgment  after  term. — The  co 
hich  a  judgment  has  been  rendered  shall  have  power,  after  the 
tion  of  the  term,  to  vacate  or  modify  it  (a) — 

1.  By  granting  a  new  trial  for  the  cause  and  in  the  mannei 
ribed  in  §  344  (/>). 

2.  By  a  new  trial  granted  in  proceedings  against  defendants 
ructively  summoned,  as  is  prescribed  in  chapter  1  of  title  10  (r). 

3.  For  misprisions  of  the  clerk  (d). 

4.  For  fraud  practiced  by  the  successful  party  in  obtainin 
idgment(^). 

5.  For  erroneous  proceedings  against  a  person  under  disal 
ccept  coverture,  if  the  condition  of  such  defendant  do  not  app< 
le  record,  nor  the  error  in  the  proceedings  (/"). 

6.  For  the  death  of  one  of  the  parties  before  the  judgment  i 
:tion  (g). 

7.  For  unavoidable  casualty  or  misfortune,  preventing  the 
om  appearing  or  defending  (A). 

8.  For  errors  in  a  judgment,  shown  by  an  infant  within  t 
onths  after  arriving  at  full  age,  as  is  prescribed  in  §  391  (*). 

(a)  I.  Before  the  adoption  of  the  Code,  any  substantial  error  to  the  prejudice 
rty  complaining,  and  apparent  in  the  record,  was  sufficient  to  authorize  a  bill  of  1 
it  now  a  final  order  can  not  be  vacated,  after  the  term,  by  the  court  which  rend* 
cept  upon  the  grounds  and  in  the  mode  mentioned  in  $518  and  520  ( Ande 
nderson,  18  B.  M.,  95;  McLean  v.  Nixon,  Id.,  775;  Hocker  v.  Gentry,  3  Met 
ott  v.  Scott  s  ex'r,  9  Busk,  174;  Maddox's  ex'r  v.  Williams,  87  Ky.%  147) ;  and  a  fins 
ly  be  thus  vacated,  though  it  may  have  been  affirmed  by  the  Court  of  Appeals 
rors  be  such  as  could  not  have  been  noticed  by  that  court ;  and,  upon  a  reversal 
urt,  regularly,  if  not  necessarily,  its  mandate  should  be  carried  into  effect  by  th 
low  before  filing  a  petition  for  a  new  trial.  4  Busk,  310;  McLean  v.  Nixon, 
otts  ex*r,  and  Maddoxys  ex*r  v.  Williams,  supra. 

2.  See  notes  to  \  762. 

(b)  See  notes  to  §  344. 

(c)  See  $414,  415,  and  416,  and  notes  thereto. 

(d)  See  $516,  517,  and  519,  and  notes  thereto. 

(e)  1.  The  fact  that  there  was  neither  allegation  nor  proof  to  sustain  the  ju< 
es  not  show  that  the  plaintiff's  conduct  was  fraudulent.  Anderson  v.  Ander 
,  M.,  95. 

2.  A  consent-judgment  was  set  aside,  because  the  attorney  who  gave  the  consent 
thority  to  do  so ;  though,  in  the  opinion,  no  fraud  was  imputed  to  the  parties  h 
kror  it  was  rendered.     Smiths  heirs  v.  Dixon,  &*c,  3  Afet.,  438. 

3.  Money  collected  under  a  judgment  fraudulently  obtained,  in  an  ordinary  actio 
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t  equity  without  awarding  a  new  trial  or  setting  aside  the  judgment.  Ellis 
h,  621. 

II,  ante,  page  275. 

in  action  for  land,  against  several  defendants,  it  was  held  that  they  were 
ew  trial  "on  the  ground  of  the  infancy  of  one  of  them,  unrepresented  by 
lot  shown  by  the  record  of  that  action  to  be  an  infant."  Jamison  v.  Petit, 
ut  see  contra,  Cox  v.  Story,  80  Ky.,  64. 

:ion  to  subject  property  mortgaged  by  A  and  B,  the  fact  that  the  clerk's 
:knowledgment  of  the  mortgage-deed  stated  that  B  was  a  married  woman 
insufficient  to  show  that  she  was  married  when  the  judgment  was  rendered, 
allegation  in  the  pleadings  to  that  effect ;  and,  consequently,  she,  having 
:,  in  an  action  for  a  new  trial,  was  entitled  to  that  relief,  under  subsection  5 
t  Code  of  1854.     Adams  v.  Jetfs  admW,  6  Bush,  585. 

coverture  is  not  a  disability  according- to  subsection  5  of  J  518  of  this  Code; 
ion  applies  to  judgments  rendered  before  it  was  adopted.     83  Ay.,  13. 
,  and  notes  thereto. 

ment  of  the  Court  of  Appeals,  reversing  a  judgment,  can  not  be  disre- 
:ircuit  court,  for  the  reason  that  the  person  in  whose  name  the  appeal  was 
dead  when  it  was  taken.  Spalding  v.  Wathen,  7  Bush,  659.  The  appel- 
known,  should  have  been  taken,  ad  vantage  of  in  the  Court  of  Appeals  by 
orized  by  J  758.  Id.  Query  "whether  or  not  the  Court  of  Appeals  could 
s  judgment  of  reversal,  upon  an  application  made  after  the  expiration  of 
1  which  a  petition  for  a  rehearing  could  have  been  filed,  even  though  it 
n  made  to  appear  that  the  death  of  the  appellant  did  not  come  to  a  knowl- 
>ellee  until  after  the  expiration  of  that  time."     Id. 

re  to  make  defence  at  law,  because  the  plaintiff  and  many  other  men  in  the 
of  the  town  where  the  suit  was  brought  were  tories,  who  entertained  a 
ty  against  the  defendant,  was  held  to  be  insufficient  for  relief  in  equity  (2 
:  a  citizen's  danger  of  arrest  by  Federal  military  authority,  in  Kentucky,  in 
was  held  to  be  an  unavoidable  misfortune  which  entitled  him  to  relief 
lent.      Yowell  v.  Gaines,  2  Bush,  211. 

ness  of  mind,  though  there  has  been  no  inquest,  is  a  "  misfortune"  within 
this  subsection.     Bean  v.  Haffendorfer,  84  Ky.,  685. 

sld  that  a  new  trial  should  not  be  granted  because  the  defendant  had  been 
end  that  no  defence  was  necessary  (4  Bush,  107) ;  or  because  his  failure  to 
1  allegation  was  the  fault  of  his  counsel  who  drew  his  answer  {Phillips  v. 
\,  662) ;  or  for  failure  to  discover  defects  of  title  to  land  which  might  have 
d  by  examining  deeds  of  record  (I  Met.,  224) :  aliter,  where  the  party  was 
1  deed  owing  to  the  mutilation  of  indexes  {Elliott  v.  Harris,  %\  Ky.,  470) ; 
ton-resident,  temporarily  in  Kentucky,  was  unexpectedly  sued  by  several 
a  moment  of  exasperation  destroyed  the  summonses  delivered  to  him  by 
:  promptly  employed  an  attorney,  who  went  with  him  to  the  clerk's  office, 
clerk  for  the  papers  in  all  the  suits  against  the  defendant ;  and  the  clerk 
papers  in  a  number  of  suits,  but  failed  to  produce  those  in  the  suit  of 
attorney  was  present,  and  assisted  the  clerk  in  finding  some  of  the  papers; 
default  having  been  rendered  in  favor  of  McCall,  it  was  held  that  the 
entitled  to  a  new  trial.  McCall  v.  Hitchcock,  9  Bush,  66. 
rum  v.  Farmer,  7  Bush,  47,  a  new  trial  was  refused  to  a  party,  "although 
isel  was  prevented  from  attending  the  court,  by  sickness,  when  there  was  a 
f  diligence  on  the  part  of  such  party  in  not  attending  the  court  or  pro- 
ounsel."  But  in  Tripletl  v.  Scott,  5  Bush,  81,  a  new  trial  was  granted  to 
on  account  of  the  unavoidable  non-attendance  of  his  attorney;  the  de- 


Digitized  by 


Google 


382  TO    REVERSE,    VACATE,    OR    MODIFY  JUDGMENTS.  fir 


% 


fendant  residing  in  a  remote  county,  and  having  a  good  defence,  and  no  knowledg 
non-attendance  of  his  attorney. 

5.  Discovery  by  a  garnishee,  after  judgment  against  him  in  favor  of  an  a: 
creditor,  that  his  note  had  been  previously  assigned  by  the  payee  to  a  third  person 
ground  for  a  new  trial ;  but  the  judgment  constitutes  a  defence  against  an  action 
assignee.     Coburn  v.  Currens  &■»  Owens,  1  Bush,  242. 

6.  See  notes'  to  §  340,  subsections  3  and  7. 
(j)  See  notes  to  J  391. 

§  5 19  [580].  flow  and  when  clerical  misprisions  to  be  corrected. 
proceedings  to  correct  misprisions  of  the  clerk  (a)  shall  be  by  moti 
upon  reasonable  notice  to  the  adverse  party  or  his  attorney 
£*"^  action  (c).  The  motion  to  vacate  a  judgment  because  of  its  rer 
before  the  action  regularly  stood  for  trial  can  not  be  made  aft 
expiration  of  the  first  three  days  of  the  succeeding  term(d). 

(a)  Difference  between  clerical  misprisions  and  judicial  errors. 

1 .  What  are  clerical  misprisions. 

In  addition  to  the  clerical  misprisions  mentioned  in  §517,  the  following  have  b< 
to  be  clerical  misprisions,  namely:  rendering  judgment  for  too  much  or  too  little 
(4  B.  M.,  491 ;  13  Id.,  332 ;  16  Id.,  334;  2  Duv.,  521 ;  86  Ky.,  135) ;  failure  to  credi 
judgment  a  payment  admitted  in  the  petition  (3  Met,,  29 ;  1  Bush,  510 ;  4  Id.,  353) ; 
in  an  action  on  several  notes,  to  embrace  one  of  them  in  a  judgment  by  default 
182) ;  "  irregularities  in  the  emanation  and  execution  of  the  writ  of habere  facias posse* 
(2  Bibb,  238,) ;  informality  in  entering  judgment  on  an  award  (2  Bibb,  88) ;  an  ordt 
court  adjourn  until  court  in  course,"  the  record  showing  that  the  court,  on  t 
day,  "met  according  to  adjournment"  (6  Dana,  315);  rendering  judgment  agi 
administrator  to  be  levied  de  bonis  propriis,  in  an  action  on  a  note  executed 
Intestate  (3  J.  J.  M.,  299;  10  B.  M.,  246);  rendering  judgment  against  «*  the 
of  A  without  naming  them,  the  record  showing  their  names  (83  Ky.,  309) ;  rt 
judgment  in  favor  of  A  and  B,  on  a  note  alleged  in  their  petition  to  have  been 
A  to  B,  and  to  belong  to  B  (2  Met,,  302);  rendering  judgment  in  favor  of  A, 
B  having  stated  in  an  amended  petition  that  A  had  assigned  the  note  sued  on 
Duv.,  92) ;  rendering  judgment  against  "the  defendants,"  two  of  them  being  non 
fendants  (2  Duv.,  4) ;  and  in  an  action  against  two  defendants  who  pleaded  pay 
the  debt  in  the  declaration  mentioned,  it  was  held  that  judgment  against  "  the  defe 
must  be  considered,  upon  the  pleadings,  as  rendered  against  both  (1  Bibb,  261-62) 
an  action  against  A  and  B  (who  were  alleged  to  be  partners  in  trade)  on  their  joint 
was  held  that  a  judgment  against  "the  defendant,"  by  confession  of  "the  defc 
must  be  regarded  as  a  clerical  misprision  and  as  authorizing  the  issuing  and  enforce 
an  execution  against  both.     4  Litt.,  389. 

But  it  has  been  held,  in  conformity  to  the  general  rule  as  to  erroneous  judgment 
clerical  misprision  does  not  render  a  judgment  void  ;  and  that,  consequently,  if  a  jv 
for  money  be  rendered  in  favor  of  A,  when  the  petition  shows  that  it  should  be  r 
in  favor  of  his  co-plaintiff,  B,  the  defendant's  payment  of  the  money  to  A,  befor< 
of  a  motion  by  B  to  correct  the  error,  or  of  his  intention  so  to  move,  would  bar  ai 
on  the  part  of  B.     1  Dttv.,  93,  94. 

2.  What  are  judicial  errors:  rendering  an  erroneous  judgment  upon  any  < 
which  has  been  presented  to,  and  decided  by,  the  court  (16  B.  M.,  350;  2  M 
444;  3  Id.,  426-27) ;  rendering  judgment  for  a  larger  sum  than  is  claimed  in  the 
(2  Mar.,  382-83 ;  4   Mon.,  313 ;  5  Id.,  381 ;  6  Id.,  142;  3  /.  /.  M.,  97;  4  Id.,  33 
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it  against  a  defendant  who  has  not  been  summoned  {Lang  v.  Montgomery,  6 
•rruling  Robinson  v.  Mobley,  I  Bush,  196) ;  rendering  judgment  against  a 
n  action  against  him  only)  who  is  summoned  out  of,  and  who  did  not  reside 

in  which  the  action  is  brought  (2  Duv.,  540;  4  Bush,  349);  rendering 
in  action  against  a  defendant  constructively  summoned,  for  the  sale  of 
before  the  filing  of  the  affidavit  required  by  \  230  of  the  Code  (14  B.M., 

the  giving  of  a  restoration-bond  as  required  by  J  410  (2  B.  M.,  42) ;  ren- 
al judgment  against  a  defendant  constructively  summoned  (14  B.  M.,  271) ; 
nent  after  the  plaintiff's  death  and  before  an  order  of  revivor  is  served  on 
I  Met.,  529) ;  rendering  judgment  in  favor  of  A  against  B,  for  $300,  upon 
>n  of  a  commissioner's  report  which  showed  that  B  owed  A  $300  (1  Duv., 
;  rendering  judgment  against  the  defendant  on  an  invalid  bail-bond  (6 
ndering  judgment  for  dower  in  an  entire  tract  of  land,  when  the  petition 
>wer  in  a  third  of  it  (85  Ky.,  545) ;  rendering  judgment,  in  an  action  for 
il  property,  in  favor  of  -the  defendant  for  the  value  of  the  property,  without 
aintiff  to  discharge  the  judgment  by  returning  the  property  (8  Bush,  165) : 
n  by  a  contractor  against  a  lot-owner  for  the  cost  of  a  street-improvement 
ity,  the  petition  showed  that  the  assessment  was  erroneous  because  it  was 
ial;"  and,  though  no  objection  was  made  on  that  ground,  either  by  de- 
fer, rendering  a  judgment  for  the  amount  of  the  assessment,  instead  of  a 
of  it,  was  held  to  be  a  judicial  error.     12  Bush,  585. 

n  is  not  an  available  remedy  to  correct  a  clerical  misprision.  It  can  not  be 
?t  upon  motion  in  the  court  below  (6  Bush,  33;  7  Id.,  309),  or  upon  an 
notion  be  overruled.     3  Met.,  28. 

Lition  of  A  and  B  against  C,  on  his  note  to  A,  alleged,  in  effect,  that  A  had 
able  assignment  of  it  to  B  and  that  it  was  the  property  of  B,  and  prayed 
is  favor.  A  judgment  was  rendered  in  favor  of  A  and  B,  which  B  moved 
it  was  held  that  he  must  give  notice  to  both  A  and  C.  2  Met.,  302. 
ent,  after  the  term,  correcting  a  clerical  misprision,  without  notice,  is  void, 
ies  without  a  motion  first  made  in  the  lower  court  to  set  it  aside.     Code, 

134-35- 

the  only  limitation  of  time  prescribed  by  the  Code  for  correcting  a  clerical 
Met.,  182. 

?i].  Action  to  correct  error  after  term. — The  proceedings  to 
odify  the  judgment  on  the  grounds  mentioned  in  subsections 
md  8,  of  §  518  shall  be  by  petition,  verified  by  affidavit,  set- 
he  judgment,  the  grounds  to  vacate  or  modify  it,  and  the 
the  action  if  the  party  applying  was  defendant.  On  the 
t  proceedings  shall  be  the  same  as  those  in  the  action  in 
ldgment  was  rendered. 

>ent  granting  a  new  trial,  in  an  action  brought  pursuant  to  this  section,  is 

be  appealed  from.     7  Bush,  615 ;  9  Id.,  66. 

iant,  after  getting  a  new  trial,  can  not  prosecute  an  appeal  from  the  original 

Bush,  66. 

rt  of  Appeals  will  not  allow  a  petition  to  vacate  or  modify  its  own  decision. 

(a)  to? 518. 

25 
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4-  TO    REVERSE,    VACATE,    OR    MODIFY   JUDGMENTS.  [Til 

§521  [582].  Conditions  on  winch  error  may  be  corrected. — A 
:nt  shall  not  be  vacated  on  motion  or  petition,  until  it  be  adj 
Lt  there  is  a  valid  defence  to  the  action  in  which  the  judgm 
idered  (a) ;  or,  if  the  plaintiff  seek  its  vacation,  that  there  is  a 
lse  of  action ;  and,  if  a  judgment  be  modified,  all  liens  and  see 
tained  under  it  shall  be  preserved  to  the  modified  judgment. 

(a)  In  general,  a  judgment  will  not  be  vacated  on  the  defendant's  application  ui 
w  that  he  has  a  valid  defence  to  the  action  (7  Bush,  665);  but  this  does  not  a 
order  confirming  a  sale  made  under  a  judgment.     84  Ky.y  695. 

§522  [583].  Grounds  for  opening  case  may  be  first  decided.- 
art  may  decide  upon  the  grounds  to  vacate  or  modify  a  judg 
fore  deciding  upon  the  validity  of  the  defence  or  cause  of  actioi 

See  80  /&>.,  327. 

§  523  [584].  When  injunction  may  be  granted. — The  party  seeki 
:ate  or  modify  a  judgment  may  obtain  an  injunction  suspending 
;dings  on  the  whole  or  part  thereof,  upon  its  being  rendered  prol 
affidavit  or  by  exhibition  of  the  record,  that  the  party  is  entiti 
re  such  judgment  or  order  vacated  or  modified. 

If  the  plaintiff  in  an  action  to  set  aside  a  judgment  do  not  obtain  an  injuncti 
ding  proceedings  upon  the  judgment,  he  can  not  recover  damages  from  the  plair 
)mmissioner,  for  selling  land  pursuant  to  the  judgment.     3  Bush,  60. 

§  524  [585].  Injunction  against  premature  judgment. — If  the  judg 
s  rendered  before  the  action  stood  for  trial,  the  suspension  m 
mted  as  provided  in  the  last  section,  although  no  valid  defence  1 
:ion  is  shown ;  and  the  court  shall  make  such  orders  concernin 
ecutions  to  be  issued  on  the  judgment,  or  on  any  replevy  or 
ming  bond  taken  under  it,  as  shall  give  to  the  defendant  the 
;hts  of  delay  that  he  would  have  had  if  the  judgment  had  beei 
red  at  the  proper  time. 
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TITLE   XIII. 

EVIDENCE. 

Part  i.  Production  of  evidence. 
"    .2.    Competency  of  witnesses. 
4t     3.   Perpetuation  of  evidence. 

PART  I. 

PRODUCTION  OF  EVIDENCE. 

Chap  i.  By  whom  to  be  produced. 
"     2.  Means  of  production. 
€  i     3.   Mode  of  taking  testimony. 

CHAPTER  I. 

BY  WHOM  TO   BE   PRODUCED. 

rmative  must  be  proved. 

whom  burthen  of  proof  lies. 

en  alleged  writing  may  be  read  against  a  party. 

[586].  Affirmative  must  be  proved. — The  party  holding  the  £0f^J^ 
of  an  issue  must  produce  the  evidence  to  prove  it.  ^ 

587].   BurtJien  of  proof — The  burthen  of  proof  in  the  whole  ' 
on  the  party  who  would  be  defeated  if  no  evidence  were 
ither  side.  * 

en  of  proof  I,  generally ;  II,  in  actions  for  malicious  prosecutions ;  III,  in  will- 
JRTHEN   OF   PROOF,    GENERALLY. 

t  cite  authorities  to  show  that  the  burthen  of  proof  lies  on  the  party  having 
e  of  an  issue  ;  as,  when  the  plaintiff  alleges  that  the  defendant  executed  the 
on  and  the  defendant  denies  that  he  did  so,  or  when  the  defendant  alleges 
tiff  has  released  the  demand  sued  on  and  the  plaintiff  denies  that  he  has 
e  only  difficulty  grows  out  of  the  question,  who  holds  the  affirmative  of  the 

rming  an  issue. 

ue  may  be  formed  as  well  by  the  denial  of  a  fact  in  the  petition  and  the 
it  in  the  answer,  as  by  the  converse  mode :  thus,  in  an  action  for  money, 
\  averment  that  it  has  not  been  paid  and  the  defendant's  averment  that  it 
form  an  issue,  with  the  burthen  of  proof  on  the  defendant.  3  B.  M.%  376 ; 
ce,  5  Mon.y  521. 

u  est  ion,  whether  a  party  holds  the  affirmative  or  the  negative  of  an  issue, 
le  substance  of  the  pleadings  and  not  on  the  use  of  affirmative  or  negative 
tiem.     For  example — 

tion  is  merely  declaratory  of  the  common  law. 

te  opening  and  conclusion  of  the  case,  see  \  317,  subsections  3  and  6. 
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a.  A  negative  defence  may  be  made  in  affirmative  language :  thus,  in  an  act 
inue,  the  defendant  pleaded  that  the  property  belonged  to  her;  and  the  court  he 
s  was  equivalent  to  a  plea  of  non  detinet,  and  threw  on  the  plaintiff  the  bun 
ving  title  to  the  property.     2  Bibb,  427-28  ;  but  see  I  B.  Af.,  241-42,  and  2  Afei 

b.  An  affirmative  defence  may  be  presented  in  negative  language :  thus,  in  an 
inst  a  defendant  for  deceit  in  representing  himself  as  the  agent  of  a  third  pei 
ing  property  to  the  plaintiff,  it  was  held  that  a  plea  of  not  guilty  presented  an  a 
;  defence,  with  the  burthen  on  the  defendant  to  prove  the  agency  (3  Afon.,  367)  ; 
action  on  a  written  contract,  for  which  the  law  presumes,  prima  facie,  that  the 
icient  consideration,  a  plea  of  "no  consideration"  presents  an  affirmative  d< 
h  the  burthen  of  proof  on  the  defendant  (3  Bibb,  264;  2  Litt.,  205;  4  A  fan., 
f.  Af.,  415;  10  Bush,  238),  if  the  plaintiff's  reply  deny  that  there  was  no  considi 
Bibb,  67;  80  Ky.,  79)  ;  though  the  burthen  would  be  on  the  plaintiff,  if  his  repl 
fecial  consideration.     1  Mar.,  332. 

e.  An  issue  may  be  formed  by  negative  averments  on  both  sides,  as  is  shown  b 
?d  in  the  last  preceding  note. 

(3)  If  the  defendant  plead  both  an  affirmative  and  a  negative  defence,  thouj 
then  is  on  him  as  to  the  former,  the  burthen  of  proof  in  the  whole  action  is 
intiff  (8  B.  Af.,  431);  but,  in  actions  for  damages,  an  affirmative  defence,  wh 
lustained,  entitles  the  plaintiff  to  at  least  nominal  damages,  casts  the  burthen  of 
:he  whole  action  on  the  defendant,  though  the  burthen  is  on  the  plaintiff  to  pr< 
ent  of  damage  sustained.      15  B.  Af.,  31  ;  13  Bush,  477-78. 

(4)  An  allegation  of  a  pleading  which  is  denied  by  an  adverse  pleading  must  be  j 
ugh  it  be  repeated  in  an  amended  pleading  which  is  not  controverted.     3  J. 

1 ;  3  Dana,  498 ;  7  Bush,  604. 

(5)  "A  denial  on  the  one  side,  of  a  fact  not  affirmed  on  the  other  side,  can  1 
h  fact  in  issue  or  make  it  necessary  for  the  party  holding  the  affirmative  to  pro 
t.  S.  C,  182. 

(6)  If  a  witness  be  incompetent  to  testify  for  himself,  the  party  offering  to  int 
1  must  show  that  he  has  no  interest.     86  Ky.,  226. 

(7)  If  the  defendant  introduce  evidence  to  repel  a  prima  facie  presumption,  the  p 
a  right  to  introduce  rebutting  testimony.      14  Bush,  520. 

2.    The  effect  af  legal  presumptions  an  the  burthen  of  proof . 

See  note  6,  ante,  page  151,  for  the  distinction  in  pleading  between  conclusive  presur 
I  prima  facie  presumptions,  to  the  last  of  which  alone  \  526  applies ;  for  there 
question  about  the  burthen  of  proof  concerning  a  conclusive  presumption,  tc 
ich  no  evidence  is  admissible ;  such  as  the  presumption  that  an  obligation  to 
d  binds  the  obligor  to  convey  with  general  warranty  of  title,  unless  the  bond  < 
express  covenant  more  limited  in  its  nature  than  that  which  the  law  would  otl 
re  implied  (I  Afar.,  232) ;  whilst  prima  facie  presumptions  of  law  may  be  rebut 
'  competent  evidence,  even  those  rising  from  writings  being  refutable  by  paro 
ny  (2  Bush,  427) :  and  it  seems  proper  to  suggest  that  there  is  a  distinction  b 
ma  facie  presumptions  df  law  and  prima  facie  presumptions  of  fact,  the  last  of 
y  sometimes  be  properly  founded  by  a  jury  or  a  chancellor  on  less  solid  groun< 
se  which  are  necessary  to  support  a  presumption  of  law.  See  Day  v.  Clarke's 
far.,  521,  and  Moore  v.  rogue's  ex'rs,  I  Duv.,  327. 

The  burthen  of  proof  lies  on  a  party  to  rebut  any  fact  which  the  law  presumes, 
ie,  to  exist  in  favor  of  his  adversary;  as,  the  presumption  that  the  acceptor  of  a 
hange  or  order  for  money  has  funds  of  the  drawer  sufficient  to  pay  it  (5  Dana, 
M.,  512 ;  6  fd.,  203) ;  that  a  tenant  holding  over  after  his  lease  expires  holds  as  1 
:he  same  rent  and  payable  in  the  same  way  as  under  the  lease  (9  Dana,  316) ; 
e  to  an  administrator  was  given  for  assets  of  the  intestate  (15  B.  Af.,  633) ;  tt 
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ote  knows  that  some  of  the  payors  are  sureties,  if  such  be  the  fact  (4  Bush, 
3  Id.,  157) ;  that  an  actual  settler's  improvement  is  notorious  in  its  vicinity 
-77) ;  that  a  marriage   celebrated   according    to  the  forms  of  law  is  valid  (9 

that  children  are  legitimate  (4  Bush,  60;  but  see  8  B.  M.,  611-12);  that  a 
I  on  was  verbal,  unless  the  petition  show  that  it  was  in  writing  (4  Met.,  373) ; 
;,  a  horse  branded  "U.  S."  belonged  to  the  United  States  (I  Bush,  293);  and, 
>artners,  that  the  account-books  of  the  firm  are  correct,  though  one  member 
ime,  have  wrongfully  withheld  them  from  the  others  (8  Dana,  226-27) ;  the 

of  the  destruction  of  a  contract  which  has  been  delivered  to  the  obligor  (5 
>),  or  which  has  ceased  to  have  effect,  such  as  a  lease  after  its  expiration  and 
the  rent  and  surrender  of  possession  to  the  lessor  (3  Lilt.,  382-83) ;  of  a  suf- 
ieration  for  a  written  contract  (4  Mon.,  531):  and  of  negligence  of  a  rail- 
in  y  which  has  killed  or  damaged  "any  horses  or  other  stock  by  the  cars 
ad"  (G.  S.,  ch.  57,  §5;  14  Bush,  518),  or  if  a  passenger  be  injured  by  an 
its  trains  or  car  (2  Duv.,  558;  85  Ky.,  371) ;  though,  in  general,  the  burthen 
>n  a  person,  even  on  a  child  twelve  years  of  age,  who  is  injured  by  a  railroad 
rain  whilst  passing  over  its  track  (12  Bush,  41)  :  as  to  mental  capacity,  the 

that  an  apprentice  had  sufficient  capacity  to  learn  a  trade  which  his  master 

0  teach  him  (2  Dana,  132) ;  that  every  person  is  of  sound  mind  {Hawkins  v. 
3.  M.,  270;  Milton  v.  Hunter,  13  Bush,  170) ;  and  that  a  person  who  is  found, 
aest,*  to  be  of  unsound  mind,  was  so  during  such  time  before  the  inquest  as  is 
;  jury  (1  Duv.,  60),  and  that  he  has  continued  to  be  so, — the  inquest  being, 
onclusive  evidence  of  the  condition  of  the  party  at  the  date  of  the  inquest " 
:  as  to  death,  the  presumption  that  a  person  is  dead  from  the  lapse  of  nearly 
since  he  executed  a  deed  (7  B.  M.,  282),  or  from  his  failure  to  claim  a  deposit 
eighte**  years  ^(83  Ky.,  219),  or  from  the  granting  of  administration  on  his 
f.  M.,  432) ;  and  "  if  any  person  who  shall  have  resided  in  this  State  go  from 
eturn  to  this  State  for  seven  successive  years,  he  shall  be  presumed  to  be  dead, 
therein  his  death  shall  come  in  question,  unless  proof  t  be  made  that  he  was 
that  time  "  (G.  S.,  ch.  37,  g  16) ;  and  a  person's  absence  from  his  home,  though  it 
Kentucky,  for  seven  years  without  being  heard  from  raises  a  presumption  of 
'.,  230) :  as  to  residence,  the  presumption  that  a  person  who  is  shown  to  have 
esident  of  this  State  at  a  certain  time  has  continued  to  be  so  (Gilly  and  Pryor 
3  Litt.,  249) ;  and  that  a  person  resided  in  the  State  in  which  he  made  a  con- 
ti  it  appear  that,  six  months  afterward,  he  resided  in  a  different  State  (2  Bush, 
heirs,  the  presumption  that  every  decedent  has  left  heirs  (1  Mar,  294;  6 
83  Ky.,  232) ;  and  that  heirs  who  were  foreigners  by  birth  have  continued  to 
ough  residing  in  this  State  (2  Met.,  190) :  as  to  solvency,  the  presumption  of 
m  the  execution  of  a  replevy-bond  (Wright  v.  Strange,  5  B.  M.,  250),  and 
y  from  a  return  of  nulla  bona  (7  B.  M.,  116) :  as  to  intention,  the  presump- 
larried  woman  who  executed  a  note  did  so  with  intent  to  bind  her  separate 
••»  273)»  an<*  that  the  payors  of  notes  who  gave  to  the  payee  a  writing  which 

1  expect  to  pay  them  when  they  fall  due:  we  have  no  offsets,  nor  will  we  have, 
es  " — did  so  to  enable  the  payee  to  sell  them  (Wells  v.  Lewis,  4  Met.,  269)  ;  and 
tary  conveyance  of  property  was  made  with  intent  to  defraud  a  subsequent 

it  from  the  grantor  for  a  valuable  consideration  and  without  actual  notice  of 


r.  Hilts  heirs,  1  B.  M.,  291,  approval  of  the  inquest  by  the  court  was  held  to  be  unnecessary. 

ch.  53,  art.  a,  \  8. 

:  of  hearsay  statements,  that  the  absentee  has  been  seen  alive,  is  not  "  proof."    Smothers  & 

&c,  9  B.  M^  490 ;  and  see  7  Bush,  569. 

»e  law  will  not  presume,  from  absence  for  seven  years,  that  the  absentee  was  dead  at  any 

1  within  that  period,  it  seems  that  a  jury  may  do  so.    5  /./•  M.,  49a. 
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ie  conveyance  (2  B.  A/.,  347;  I  Met.,  353) ;  and  it  was  formerly  held  that  a  voh 
mveyance  to  the  grantor's  wife  or  child  was  only  prima  facie  fraudulent  as  to  his  ex 
■editors  (1  Met.,  351 ;  3  Bush,  349-50) ;  but  it  is  clear  that,  now,  all  voluntary  cc 
ices  are  per  se  fraudulent  as  to  all  existing  creditors  of  the  grantor  [G.  S.,  ch.  44,  t 
z;  2  Bush,  73,  74;  3  Id.,  215)  :  as  to  payments,  the  presumption  that  a  paymenl 
tortgagor  to  a  mortgagee  was  made  on  the  mortgage-debt  ( Tharp  v.  Feltz's  adm'r,  6  1 
,  that  a  note  has  been  paid  from  the  surrender  of  it  to  the  payor  (9  Bush,  30),  t 
sbt  has  been  paid  after  the  lapse  of  twenty  years  from  its  maturity  (6  Mon.,  6k 
'.  J.  AT.,  436;  3  Id.,  106;  5  Dana,  525) ;  and  that  an  obligation  in  the  possession  c 
sligee  has  not  been  paid  (9  Dana,  288),  unless  twenty  years  have  elapsed  since  i 
ae  (3  Lit/.,  51),  without  circumstances  repelling  the  presumption  of  payment  (3  . 
{4;  3  Litt.,  51 ;  7  Dana,  417) :  and,  as  to  partial  payments  on  a  note,  the  pre* 
on  of  a  payment  from  the  payee's  obliterated  indorsement  thereof  on  the  note  ( Gra 
foore  &  Burton,  7  Mon.,  341)  ;  and  the  plaintiff,  having  obtained  a  judgment  agair 
Iministrator  on  a  note,  subject  to  a  credit  for  a  partial  payment  indorsed  there 
iving  been  made  during  the  life-time  of  the  decedent,  and  before  an  action  on  the 
as  barred  by  limitation,  then  sued  the  decedent's  heirs  to  enforce  a  lien  on  land  for 
ent  of  the  note;  and  they,  without  denying  that  the  payment  had  been  made,  pl< 
mitation ;  and  it  was  held  that  the  payment  must  be  presumed,  prima  facie,  to  have 
ade  at  the  date  of  the  indorsement;  1,  because  the  prima  facie  presumption  seems 
lat  the  indorsement  was  made  with  the  obligor's  privity;  and,  2,  because  the  judg 
rainst  the  administrator  was  " prima  facie  evidence  against  them  [the  heirs]  that  i 
>r  no  more  than  was  then  due  "  {Hopkins  v.  Stout,  6  Bush,  375)  ;  but,  if  the  defei 
jny  the  fact  of  payment,  the  burthen  is  on  the  plaintiff  to  prove  that  it  was  made  s 
me  stated  in  the  indorsement*  {Frazer's  adm'r  v.  Frazer's  heirs,  13  Bush,  397): 
ie  possession  OF  property,  the  presumption  of  title  to  corporeal  property  fron 
>ssession  of  it,  whether  it  be  land  (Smoder  v.  McMillan's  heirs,  4  Dana,  456),  or  pc 
ty  (3  Dana,  424;  2  Met.,  582),  though  this  presumption  does  not  exist  as  to  a 
hich  is  not  payable  to  the  possessor  of  it,  and  which  has  not  been  assigned  to  him  b 
lyee  {Gano  v.  McCarthy's  adm'r,  79  Ay.,  409) ;  the  presumption  of  possession  of  per 
roperty  from  the  ownership  of  it  {4  J.  J.  M.,  20;  7  Dana,  247-48),  of  a  patent  froi 
ommonwealth  to  one  who  has  held  possession  of  land  for  thirty  years  under  an  entr; 
irvey  (1  Dana,  326),  of  a  conveyance  of  the  legal  title  to  one  who  has  held  posse 
r  land  for  thirty  years  under  a  title-bond  (2  J.J.  M.,  107),  and  of  a  power  of  attt 
»  make  a  conveyance  after  a  possession  for  fifty  years  (7  B.  M.,  281) :  as  to  the  ac< 
sce  of  deeds,  the  presumption  that  a  deed  which  is  beneficial  to  the  grantee, 
hich  was  delivered  to  the  clerk  of  a  court  or  other  person  for  the  grantee,  was  aco 
f  him  when  informed  of  such  delivery  (3  B.  M.,  220;  9  Id.,  98,  99;  10  Bush,  42^ 
ell  v.  Farmer's  Bank,  1 1  Bush,  34) :  as  to  the  delivery  of  deeds,  the  presumption 
deed  which  was  acknowledged  before  the  proper  officer  had  been  previously  deliver 
ie  vendee  {Litt.  S.  C,  465-66;  7  /.  /.  M.,  119,  120;  10  B.  M.,  180;  11  Bush,  41) 
lat  a  deed  which  has  been  delivered  to  the  grantee  was  delivered  on  the  day  of  its 
rJtt.  S.  C,  466;  3  Mon.,  54;  7/.  /.  M.,  120;  5  Dana,  417-18;  10  B.  M,  180): 
scitals  in  deeds,  the  presumption  that  a  recital  in  a  sheriff's  deed,  of  a  fact  concei 
hich  it  was  his  duty  to  make  a  statement,  is  true  (14  B.  A/.,  583 ;  and  see  4  Dana,  . 
td,  as  between  the  parties  to  a  deed, — but  not  as  to  other  persons  (4  Bush,  610),  exc 
ib-vendee  claiming  compensation  for  loss  of  land  under  a  former  vendor's  warran 
tie  {Hunt  v.  Orwig,  17  B.  M.,  73) — the  presumption  that  recitals  in  it  are  tru 
.  M.,  42;  and  cases  cited ;  2  Bush,  427 ;  6  Id.,  76) ;  but  see  note  (1),  ante,  page  12; 


*  The  decision  in  English  vJVathrn,  9  Bush,  387,  has  no  bearing  on  this  question,  because  in  tha 
e "  payment  as  indorsed  on  the  note  was  alleged  in  the  petition  and  not  controverted,  but  ad) 
r  the  answer  of  the  defendants." 
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g  that  the  statement  in  a  contract  of  the  consideration  thereof  is  conclusive :  as 
he  General  Assembly  of  Kentucky,  the  presumption  that  an  act  appropri- 
was  enacted  by  the  requisite  constitutional  majority  (14  Bush,  287)  :  as  to  the 
ier  States,  the  presumption  that  the  common  law  prevails  in  Pennsylvania  (1 
id  in  Illinois  (8  Bush,  692) ;  that  the  civil  law  of  France  prevails  in  Louisi- 
,  28) ;  and  that  the  laws  of  Virginia,  including  statutes  which  were  in  force 
of  the  separation  of  Kentucky  from  that  State,  are  still  in  force  there  (7 
as  to  the  jurisdiction  of  courts,  the  presumption,  as  to  courts  of  this 
the  United  States,  that  they  had  jurisdiction,  if  it  be  alleged  that  the  "  judg- 
ermi  nation  was  duly  made  qr  given  "  {Code,  \  122,  and  notes) — aliter,  as  to 
her  States,  for  their  jurisdiction  must  be  shown  by  proper  averments  (12 
83  Ky.,  611,  impliedly  overruling  Scott  v.  Coleman,  5  Lilt,,  350;  Williams  v. 
'.  J,  Af.,  603,  and  Davis  v.  Connelly's  exr*s,  4  B,  Af,,  137)  :  as  to  decisions  OF 
presumption,  not  against  a  decedent's  alienees  (2  Duv.,  405),  but  against  his 
risees,  that  the  plaintiff's  judgment  against  his  executor  or  administrator  is 
>  the  amount  of  the  plaintiff's  demand  (2  Duv,,  406;  6  Bush,  381-82);  and 
tion  by  the  Court  of  Appeals  that  judgments  appealed  from  are  correct  (I 
3  Bush,  647-48) :  as  to  ex  parte  proceedings  of  courts,  the  presumption 
ranee  and  certificate  by  the  circuit  court  of  the  claims  of  guards,  to  be  paid 
y  court,  is  correct  ( 2  Bush,  108) ;  the  presumption,  against  a  sheriff's  sureties, 
tlements  with  the  county  court,  for  county  levies  collected,  are  correct  (9 
the  presumption  against  wards  that  their  guardian's  settlements  are  correct 
8,  art,  2,  §  13) ;  the  presumption,  against  distributees,  that  the  settlements  of 
epresentative  are  correct  (3  Bibbf  352)  ;  and  the  presumption  against  cesfuis 
it  their  trustee's  settlement  was  correct,  he  having  been  appointed  trustee  by 
1  requested  him  to  settle  with  the  county  court  (5  Dana,  595);  and  see  7 
as  to  settlements  in  chancery  of  the  accounts  of  a  lunatic's  committee :  as  to 
rs  of  public  officers,  or  of  special  officers  appointed  by  a  court,  the 
that  "one  who  signs  his  name,  and  follows  it  with  words  or  letters  indicating 
official  character,  is  such  officer"  (12  Bush,  605)  ;  and  the  presumption  that 
in  performing  official  acts,  have  conformed  to  the  law  (4  A/on.,  516,  as  to  the 
Afet,,  250,  as  to  the  Register;  2  LitL,  396,  1  Afet,,  18,  and  4  Bush,  353,  as  to 
r.  J.  Af,,  434,  as  to  clerks  of  courts;  Hardin,  362,  as  to  surveyors;  2  Bibb,  214, 
of  the  peace;  2  Duv,,  421-22,  as  to  a  special  commissioner  appointed  by  a 
proof  as  to  destroyed  records  ;  and  1  Bush,  528,  as  to  a  special  commissioner 
r  a  court  to  sell  property) — unless  the  return  or  other  official  statement  of  (he  officer 
has  not  conformed  to  the  law  (I  Afet,,  145;  I  Duv.,  251)  ;  and  this  presumption 
held  to  exist  as  to  sales  of  land  for  taxes  (3  Bibb,  328;  2  Afar.,  244;  2  Litt., 
211;  6  fd.,  207;  5/.  /.  Af.,  152;  5  B.  Af.,  462),  though  the  court  ruled 
Afaguiar  v.  Henry,  &c,  84  Ay.,  13:*  but  this  presumption  does  not  apply 
jf  an  officer's  bailiff  or  agent  who  has  taken  no  oath  and  given  no  bond  to 
duties  (4  B.  Af.,  120;  14  fd.,  543):  and  as  to  the  legality  of  unofficial 
esumption  that  an  act  which  may  have  been  legal  or  illegal  was  legal  (2 
10  Bush,  536)  ;  and  that  the  attestation  to  a  will,  by  a  subscribing  witness  who 
made  according  to  the  requirements  of  the  statute.     17  B,  Af.,  390. 

ision  was  speedily  followed  by  the  Revenue  Act  of  May  17, 1886,  article  9,  g  19,  of  which 
ier  extreme,  by  declaring  that,  as  between  the  purchaser  and  the  former  owner  of  land  sold 
tall  he  conclusively  presumed  that  all  the  steps  necessary  to  pass  a  good  title  have  been  duly 
aken,"  except  that  the  former  owner  may  show  that  the  land  was  never  assessed  or  was  not 
don,  or  that  the  taxes  were  paid  before  the  sale.  But  it  was  held  in  City  of  Louisville  v. 
'.,  15,  that  the  legislature  has  no  more  power  to  give  conclusive  effect  to  evidence  M  than 
•e  truth  to  be  falsehood,  or  a  tact  to  be  present  where  none  exists." 
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3.   Additional  illustrative  cases  as  to  the  but  t fun  of  proof . 
(I)    Cases  placing  the  burthen  of  proof  on  the  plaintiff, 

a.  A  plaintiff  claiming  under  a  deed  conveying  the  "  balance  "  of  a  tract  of  Ian 
show  what  that  balance  is,  and  where  situated.     3  Afar.,  20. 

b.  A  plaintiff  claiming  under  a  patent  for  1850  acres  described  by  metes  and  I 
"  including  within  said  bounds  522  acres  entered  for  A,  and  425  acres  for  B,  and  1 
which  claims  have  been  excluded  in  the  calculation  of  the  plat,"  can  not  recover  i 
showing  the  position  of  those  entries.     Litl.  S.  C,  281  ;  1  Mon.,  143. 

c.  In  an  action  to  enforce  a  lien  on  land   for  the  payment  of  notes,  if  it  appe 
they  were  given  for  the  price  of  the  land  and  of  goods  sold  at  the  same  time,  the  I 
is  on  the  plaintiff  to  show  what  part  of  the  debt   for  which  the  notes  were  given 
the  purchase-money  of  the  land.     10  B.  Af.,  384-85. 

d.  In  an  action  to  rescind  an  executed  contract  for  the  sale  of  land,  for  want  of  ti 
burthen  of  proof  is  on  the  plaintiff:  aliter,  if  the  contract  be  executory.     5  Dana,  5 

e.  The  plaintiff  alleging  that  a  contract  with  reference  to  Commonwealth's 
(depreciated  currency)  was  a  loan,  and  the  defendant  alleging  that  it  was  a  & 
burthen  of  proof  was  held  to  be  on  the  plaintiff  (6  J.  J.  Af.,  377) ;  and,  in  an  action 
a  railroad  company,  the  plaintiff  alleging  that  he  had  been  forcibly  ejected  fr< 
defendant's  train,  and  the  defendant  alleging  that  he  had  left  the  train  vol un tar 
burthen  of  proof  was  held  to  be  on  the  plaintiff.     83  Ay.,  515-16. 

/.  In  an  action  for  $500,  the  defendant  pleaded  a  set-off  for  $2,500  advanced 
plaintiff;  to  which  the  plaintiff  replied  that  said  $2,500  was  paid  on  a  debt  ot 
which  the  defendant  owed  him,  and  the  defendant  rejoined  that  he  had  not  o« 
$3,000;  and  it  was  held  that  the  burthen  was  on  the  plaintiff  to  prove  a  former  < 
more  than  $2,500.     4  Mon.,  10,  11. 

g.  Upon  a  plea  of  non  assumpsit  within  five  years,  the  burthen  was  on  the  plai 
prove  a  promise  or  acknowledgment  of  an  existing  debt  within  five  years  before  tl 
men  cement  of  the  action.     6  Afon.,  185. 

h.  In  an  action  on  a  written  contract,  even  though  it  be  a  statutory  bond  o 
attested  by  the  clerk  of  a  court,. an  answer  denying  the  execution  of  it  places  the  I 
of  proof  on  the  plaintiff  (I  Dana,  155)  ;  but  the  plaintiff  can  not  be  required  to  pro 
the  writing  was  signed  under  written  authority  from  the  defendant  (83  Ky.,  390) ;  1 
the  defendant  prove  that  it  was  delivered  as  an  escrow.     14  Bush,  615. 

i.  In  an  action  to  set  aside  a  conveyance  by  a  wife  to  her  husband   (through 
person)  upon  the  ground  of  fraud,  the  burthen  is  on  the  plaintiffs  to  prove  unfain 
the  part  of  the  husband.     18  B.  Af.,  908. 

j.  In  an  action  on  a  written  contract,  the  burthen  is  on  the  plaintiff  to  account 
alteration  or  mutilation  which  appears  on  its  face.     8  Bush,  577. 

k.  In  an  action  against  a  railroad  company  for  injuring  the  plaintiff  whilst  passii 
its  track,  the  burthen  is  on  the  plaintiff  to  prove  negligence  on  the  part  of  the  deft 
but  not  to  prove  the  absence  of  contributory  negligence  of  the  plaintiff;  the  burt 
proving  contributory  negligence  being  on  the  defendant;  and  the  burthen  of  p 
the  whole  action  being  on  the  plaintiff.  Paducah  <5r*  Afemphis  R.  R.  Co.  v.  Hoehl,  12 
41.  But  a  different  rule  applies  to  actions  for  injuring  a  passenger  on  a  railroad  o 
"along  the  road,"  as  there  is  a  legal  presumption  of  negligence  in  such  cases.  Se 
ante,  page  387. 

/.  If  a  bond  to  convey  land  does  not  show  that  the  purchase-money  was  unpj 
burthen  is  on  the  obligee  to  show  that  it  is  still  due.     5  Afon.,  407. 

m.  If  a  defendant  plead  a  purchase  for  a  valuable  consideration,  without  notice 
plaintiff's  equity,  the  burthen  is  on  the  plaintiff  to  prove  notice  (3  Lift.,  371-72), 
the  defendant  to  prove  payment  of  the  consideration.     4  J.  J.  Af.,  561 ;  3  Dana,  57. 

n.  The   plaintiff  must  prove  his  allegations  concerning  value  or  amount  of  d 
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defendant  make  default,  or  though  he  present  an  affirmative  defence  without 
Imitting  such  allegations,  unless  they  be  "accompanied  by  an  allegation  of  an 
nise,  or  by  a  statement  of  facts  showing  an  implied  promise,  to  pay  such  value 
*     4  Mon.,  II ;   Code,  §  126",  suds.  4,  and  note  (e)  thereto, 

does  not  imply  a  promise  to  pay  damages  caused  by  a  breach  of  a  covenant  (4 
and  I  am  not  aware  of  any  decision  holding  that  the  law  will  imply  a  promise 
iges,  however  they  may  be  caused ;  though  it  has  been  held  that  the  law  will 
mise  to  pay  the  value  of  property  wrongfully  converted  by  the  defendant  to 
,  if  the  plaintiff,  instead  of  suing  for  damages  for  the  tort,  waive  the  tort  and 
ralue  of  the  property.  See  note  (8)  I,  ante,  page  80. 
r  placing  the  burthen  of  proof  on  the  defendant, 

1  action  by  the  vendees  against  the  vendor  to  rescind  a  contract  for  the  pur- 
00  acres  of  first-rate  land,  to  be  chosen  by  the  plaintiffs  out  of  various  lands 
the  defendant,  they  alleged  that  the  defendant  did  not  have  2,000  acres  of  first- 
jid  he  answered  that  he  had  2,000  acres  of  first-rate  land,  but  the  plaintiffs  had 
ke  choice  thereof;  and  it  was  held  that  the  burthen  was  on  the  defendant  to 
le  had  shown  to  the  plaintiffs  2,000  acres  of  first-rate  land  owned  by  him.     2 

action  on  a  covenant  to  do  plastering  when  called  on,  if  the  plaintiff  aver  (as 
0)  a  special  demand,  a  plea  of  covenants  performed  dispenses  with  proof  of  a 
d  the  burthen  of  proof  is  on  the  defendant.  2  J.  J.  M.,  80 :  see  3  Bibb,  203. 
efendant  charged  with  usury  admit  the  payments  alleged,  but  aver  that  they 
in  currency  which  was  of  less  value  than  specie,  the  burthen  is  on  him  to 
Mon.t  489. 

;uit  to  enjoin  a  judgment,  the  plaintiff  alleged  that  he  had  let  the  defendant 
e,  at  $70,  to  be  credited  on  his  note  to  the  defendant,  which  was  not  done ; 
endant's  answer  admitted  that  he  had  received  the  horse  at  that  price,  but 
t  it  was  received  in  payment  of  another  debt  due  to  him  from  the  plaintiff: 
ie  burthen  of  proof  was  on  the  defendant.     3  Dana,  498 ;  and  see  3  Mon., 

352. 

action  by  a  vendee  to  rescind  an  executory  sale  of  land,  for  want  of  title,  the 
proof  is  on  the  defendant :  a/iter,  if  the  contract  be  executed.     5  Dana,  514. 

action  against  a  constable  for  property  alleged  to  have  been  taken  by  him 
aintiff  *s  possession,  he  pleaded  that  he  had  seized  the  property  under  an  exe- 
ist  A  (a  stranger),  and  that  it  belonged  to  A,  and  prayed  for  a  return  of  it; 
ntiff  took  issue  thereon  by  traversing  the  averment  of  property  in  the  stranger 
lg  that  it  was  in  himself;  and  it  was  held  that  the  burthen  of  proof  was  on 
nt.  I  B.  M.,  241-42 ;  ace,  2  Met,  582 ;  but  see  2  Bibb,  428. 
an  answer  denying  that  the  plaintiffs  were  the  owners  of  the  note  sued  on  and 
it  they  had  assigned  it  to  a  third  person,  the  burthen  of  proof  was  held  to  be 
idant.     3  Met.,  135. 

i  defendant  plead  the  purchase  of  property  for  a  valuable  consideration, 
ice  of  the  plaintiff's  equity,  the  burthen  is  on  the  plaintiff  to  prove  notice  (3 
md  on  the  defendant  to  prove  payment  of  the  consideration.     3  Dana,  57. 

action  by  the  owner  against  the  bailee  of  property,  the  burthen  is  on  the 
>  account  for  any  injury  to  it  whilst  in  his  possession.     14  B.  M.,  122. 
action  to  subject  mortgaged  property,  under  the  act  forbidding  preference  of 
ie  burthen  is  on  the  defendant  to  prove  that  the  mortgage-debt  was  created 
sly  with  the  mortgage.     1  Met.,  458. 

a  of  covenants  performed  casts  the  burthen  of  proof  on  the  defendants,  and 
ith  the  necessity  of  any  proof  on  the  part  of  the  plaintiff.  3  Bibb,  203 ;  2 
>,  81. 
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/.  In  an  action  on  a  policy  of  fire  insurance,  which  provided  that,  "if  the  butldii 
any  part  thereof  falls,  except  as  a  result  of  fire,  all  insurance  under  this  policy  on  it  < 
contents  shall  immediately  cease  and  determine/'  the  defendant's  answer  admittec 
insurance,  the  destruction  by  fire  of  the  insured  goods  in  the  building,  and  the  amoui 
loss  alleged  by  the  plaintiff,  but  averred  that  the  building  fell  before  the  fire  origin; 
and  the  burthen  of  proof  was  held  to  lie  on  him.     87  Ky.,  410. 

m.  Upon  a  special plea  of  non  est  factum ,  as,  that  the  writing  sued  on  has  been  al 
by  the  plaintiff,  the  burthen  of  proof  is  on  the  defendant  (5  Dana,  260) ;  unless  the  1 
ation  appear  on  the  face  of  the  writing,  in  which  case  the  burthen  is  on  the  plaint 
explain  it  (8  Bush,  577) ;  and  if  the  defendant  prove  an  alteration  by  extraneous  evid< 
the  burthen  is  shifted  on  the  plaintiff  to  explain  it.     13  Bush,  401. 

II.  The  burthen  of  proof  in  actions  for  malicious  prosecutions. 

I.  As  to  actions  for  malicious  prosecutions  of  criminal  proceedings. 

According  to  the  opinion  in  Ullman  v.  Abtams,  9  Busk,  738,  the  nature  of  the  de 
in  which  does  not  appear,  the  burthen  lies  on  the  plaintiff  to  prove  both  that  the  a 
was  malicious  and  that  it  was  without  probable  cause. 

It  is  clear  that  the  plaintiff  must  allege  both  malice  and  want  of  probable  cause 
note  (2)  ante,  page  89),  and  the  burthen  of  proof  is  on  him  as  to  both  allegations,  if 
are  traversed  by  the  defendant ;  and  such  was  the  rule  up9n  the  plea  of  not  guilty,  v 
the  old  practice.  4  J.  J.  AL,  629;  5  B.  M.,  546.  But  that  plea  is  not  allowable  v 
the  Code  (see  note  (2)  a,  ante,  page  121),  and  the  defendant  must  traverse  each  allega 
or  he  may,  even  without  traversing  the  allegation  of  malice,  file  a  special  plea  of  prol 
cause*  (see  4  J.  J.  AL,  628-29) ;  for,  as  all  the  decisions  on  the  subject  hold,  the  pla 
can  not  recover  unless  both"  malice  and  want  of  probable  cause  be  shown;  and,  c 
quently,  the  question  of  malice  is  immaterial,  if  probable  cause  be  shown. 

However,  not  only  may  the  jury  infer  malice  (5  B.  M.,  546),  but  there  is  a  prima 
legal  presumption  of  malice,  from  the  want  of  probable  cause  (Litt.  S.  C,  106 ;  7  J 
390) ;  but  the  law  does  not  imply  malice  from  the  fact  that  the  plaintiff  was  acquits 
the  verdict  of  a  jury,  though  it  is  conclusive  evidence  of  his  innocence.     4  J.  J*  M., 

On  the  other  hand,  the  law  implies  probable  cause  from  the  fact  that  the  plain  tifl 
indicted  by  a  grand  jury,  unless  upon  the  testimony  of  the  prosecutor  alone  (Garra 
Willett,  A/-/*  M.%  628) ;  and  a  judgment  in  a  civil  case,  against  a  defendant  who  app< 
and  was  heard,  has  been  held  to  be  conclusive  evidence  of  probable  cause,  thougl 
judgment  may  have  been  reversed  by  the  Court  of  Appeals  (12  B.  M.,  555  ;  18  Id.,  &\ 
and  I  perceive  no  reason  to  doubt  that  the  same  rule  applies  to  a  judgment  of  convi 
in  a  criminal  case. 

But  want  of  probable  cause  can  not  be  inferred  from  proof  of  malice  in  a  prosec 
for  crime  (I  B.  M.,  359);  for,  "in  this  respect,  even  malice  becomes  one  of  the 
guards  of  society,  and  is  the  occasion  of  bringing  offenders  to  justice  who  would  othe 
escape.' '     Maddox  v.  McGinnis,  7  A/on.,  372. 

As  a  plea  of  probable  cause  for  a  criminal  prosecution,  if  sustained,  constitu 
defence,  though  the  prosecution  may  have  been  malicious;  and  as  such  a  plea  impl 
admits  malice,  and,  if  unsustained,  entitles  the  plaintiff  to  at  least  nominal  dam 
the  burthen  of  proof  is  on  the  defendant  (4  J.  J.  Af.t  631 ;  3  Bush,  83) ;  thougl 
plaintiff  has  the  right  to  prove  facts  showing  actual  malice  (9  Bush,  741),  in  ord 
enhance  the  damages  in  the  event  of  the  defendant's  failure  to  sustain  his  defence. 
rardv.  Willett,  4/./.  AL,  628;  Caskcy  v.  Lewis,  15  B.  AL,  31 ;  L.  &  N.  R.  Co.  v.  Bt 
13  Bush,  475. 

*For  the  requisites  of  such  plea,  see  7  Mon.t  401 ;  and  as  to  the  requisite  evidence  to  support 
plea,  see  3  B.  M.,  6. 

f  But  see  Francis  v.  Burnett,  cited  in  note  6,  ante,  page  225. 
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actions  for  malicious  prosecutions  of  civil  proceedings. 

rox  v.  McGinnis,  supra ,  public  policy,  namely,  the  bringing  of  criminals  to  jus- 
id  as  the  reason  for  holding  that  want  of  probable  cause  for  a  criminal  prose- 
lot  be  inferred  from  proof  of  the  prosecutor's  malice  against  the  accused.  But 
ic  policy  demands  the  discouragement  of  malicious  prosecutions  of  civil  pro- 
nd,  there  being  no  decision  on  the  subject  so  far  as  I  can  find,  it  seems  to  me 
erence  of  want  of  probable  cause  from  proof  of  the  prosecutor's  malice  ought 
sd. 

leed,  it  seems  to  me  that,  in  order  to  discourage  malicious  prosecutions  of  civil 
>,  malice  and  want  of  good  cause  for  such  a  prosecution  ought  to  give  a  cause  of 
it  it  has  been  repeatedly  held  that  both  malice  and  want  of  probable  cause 
sged  by  the  plaintiff  in  such  an  action  (2  Dana,  425;  5  B.  Af.,  546;  8  Id.,  52, 
20;  1  Afet.9  240;  13  Bush,  633);  and,  assuming  such  to  be  the  law,  it  seems 
les  as  to  the  burthen  of  proof  in  actions  for  malicious  criminal  prosecutions 
tions  for  malicious  prosecutions  of  civil  proceedings,  unless  the  inference  of 
bable  cause  from  proof  of  malice  be  allowed  as  an  exception. 

E   BURTHEN   OF   PROOF   IN   WILL-CASES. 

troversies  on  this  subject  have  related,  I,  to  the  testator's  sanity;  and,  2,  to 
f  probate  in  the  county  court  on  the  burthen  of  proof  upon  a  contest  in  the 
t. 

the  common  law  presumption  is  that  every  person  has  a  sound  mind ;  yet,  as 
to  devise  property  is  purely  statutory  (4  Mon.t  201),  and  as  the  statute  gives 
only  to  a  "person  of  sound  mind,  not  being  under  twenty-one  years  of  age, 
id  woman,"  except  that  a  married  woman  may  by  will  dispose  of  her  separate 
ecute  a  power  (G.  S.,  ch.  113,  $  2,  4),  the  burthen  is  on  the  propounders  of  a 
uce  before  the  county  court  evidence  that  the  testator  or  testatrix  possessed  the 
alifications,  including  a  "sound  mind"  (13  B.  Af.,  269-70);  but  the  opinions 
j,  that  the  testator  was  of  sound  mind,  are  not  indispensable,  for  the  making 
il  will,  especially  if  written  by  the  testator,  is  sufficient  prima  facie  proof  of 
3ibb,  244;  13  B.  Af.,  270;  13  Bush,  170;  83  Ky.,  261. 
probate  of  a  will  in  the  county  court  does  not  relieve  the  propounders  from 

of  proving  that  the  testator  possessed  the  statutory  qualifications,  including 
nind,"  if  the  will  should  be  contested  in  the  circuit  court,  for  the  contest  is 

"original  proceeding"  (Higdon's  heirs  v.  Higdorts  devisees,  6  J.  J.  Af.,  52; 
homas,  I  B.  Af.,  390,  overruling  Singleton  v.  Singleton,  8  Dana,  315;  Hawkins 
3  B.  Af.,  270;  Afilton  v.  Hunter,  13  Bush,  171)  :  hence,  as  has  been  settled  by 
ions,  even  if  only  the  question  of  sanity  be  involved,  the  propounders  of  the 
le  right  to  conclude  the  argument  in  the  circuit  court,  independently  of  £  27, 
,  of  the  General  Statutes,  which  was  re-enacted  by  \  470  of  the  Code, 
presumption  of  sanity  has  not  been  abolished  except  to  the  extent  of  casting 
pounders  the  burthen  of  making  out  a  prima  facie  case;  for,  if  there  be  con- 
ence  upon  the  question  of  sanity,  the  propounders  are  entitled  to  the  benefit 
umption  that  the  testator  was  of  sound  mind.     13  B.  Af.,  269-70;  13  Bush, 

[588].    When  alleged  writing  may  be  read  against  a  party. — A 

•urporting  to  have  been  made  (a)  by  a  party,  if  referred  to  in 

with  a  pleading  of  his  adversary,  may  be   read   as  genuine 

he  General  Statutes,  an  action  lies  for  the  seizure  of  a  person's  property  under  an  attach- 
;ss-warrant "  without  good  cause ; "  and  it  is  not  necessary  for  the  plaintiff  to  allege  malice, 
able  cause  constitute  a  defence.     G.  S.,  c h.  1.  \  3 ;  1  Met,  237. 
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igainst  him,  unless  he  deny  its  genuineness  by  affidavit  before  tl 
s  begun  (b). 

{a)  The  Code  of  1854  used  the  word  «« executed." 

(b)  1.  This  section  applies  not  only  to  writings  upon  which  actions  are 
mrsuant  to  $  120,  but  also  to  exhibits  which  are  relied  upon  as  evidence  pursuant 
i  Met.y  95,  4  Id.y  272 ;  and  it  applies  to  defendants  constructively  summoned.  1  D 
nd  see  §  409. 

But  a  paper  referred  to  in  a  pleading,  but  not  filed  before  the  commencemei 
rial,  can  not  be  read  as  evidence  without  proof  of  its  execution.     1  Bush,  1. 

CHAPTER  II. 

MEANS  OF   PRODUCTION. 

i  528.  Subpoena  defined. 

§  529.  when  to  be  issued  by  clerk. 

§  530.  commissioner. 

§  531.  officer  authorized  to  take  deposit 

J  532.  •  how  served. 

\  533.  who  may  serve. 

i  534*  Witness,  when  not  bound  to  attend  court  or  give  deposition. 

i  535  to  53&  punishment  of,  for  recusancy. 

§  536.  liability  of,  for  costs  and  damages. 

$  539.  arrest  and  commitment  of. 

i  54°i  541*  confined  in  jail,  &c,  testimony  of,  how  taken. 

3  542.  not  to  be  sued  out  of  county  of  residence. 

§  528  [589].  Subpeena  defined. — The  process  by.  which  the  \ 
nee  of  a  witness  is  required  is  a  subpoena.  It  is  a  writ  direc 
he  sheriff,  requiring  him  to  summon  the  person  named  therein  to 
,t  a  particular  time  and  place,  to  testify  as  a  witness.  It  may 
he  court  or  the  judge  thereof  so  directs,  require  the  witness  tc 
nth  him  any  book,  writing,  or  other  thing,  under  his  control,  wh 
5  bound  by  law  to  produce  in  evidence. 

§  529  [590].  When  subpeena  to  be  issued  by  clerk. — If  the  attei 
>f  the  witness  be  required  before  the  court,  or  on  the  trial  of  an 
ordered  by  it,  the  subpeena  shall  be  issued  by  the  clerk  on  the  r 
>f  either  party. 

§  530.  Other  officers  who  may  issue  subpoenas. — If  the  attenda 
witness  be  required  before  a  commissioner  of  the  court,  the  su 
hall  be  issued  by  the  commissioner. 

§  531  [591].  If  the  attendance  of  the  witness  be  required  f 
mrpose  of  giving  his  deposition,  the  subpeena  shall  be  issued 
officer  authorized  to  take  the  deposition. 

§  532  [592].  Hotv  subpoena  to  be  served. — The  service  of  a  sul 
3  made  by  showing  the  original  and  delivering  a  copy  or  a  ticke 
aining  the  substance  thereof  to  the  witness. 
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§  533  [593].  Who  may  serve  subpoena. — A  subpoena  may  be  served 
by  any  officer  by  whom  a  summons  might  be  served,  and  his  return 
thereon  shall  be  proof  of  the  service.  It  may  also  be  served  by  any 
person  of  full  age — whose  affidavit  indorsed  thereon  shall  be  proof  of 
the  service ;  or  the  witness  may  acknowledge  service  in  writing  on  the 
subpoena. 

§  534  [594]-  When  witness  not  bound  to  attend  court  or  give  a  depo- 
sition,— Subject  to  the  provisions  of  §  556,  a  witness  shall  not  be  com- 
pelled to  attend  for  examination  upon  the  trial  of  a  civil  action,  if  he 
reside  more  than  twenty  miles  from  the  place  where  the  court  sits  in 
which  the  action  is  pending ;  nor  to  attend  to  give  his  deposition  out  of 
the  county  in  which  he  resides,  or  in  which  the  subpoena  is  served  on 
him. 

§  535  [595]-  Punishment  for  disobedience, — Disobedience  of  a  sub- 
poena; intentional  evasion  of  a  service  of  it,  by  concealment,  or  oth- 
erwise ;  concealment  or  removal  of  a  minor  to  prevent  service  of  a 
subpoena  upon  him,  or  preventing  his  attendance  as  a  witness,  by  a 
person  having  control  of  him ;  or  a  refusal  to  be  sworn  or  to  answer  as 
a  witness,  or  to  subscribe  an  affidavit  or  deposition  when  lawfully 
ordered,  may  be  punished  as  a  contempt  of  the  court  or  officer  by 
whom  the  attendance  or  testimony  of  the  witness  is  required. 

§  536  [596]*  Liability  of  witness  for  costs  and  damages, — When  a 
witness  is  brought  before  a  court  for  contempt  by  disobedience  of  a 
subpoena,  and  it  is  shown  that  the  legal  fees  for  travel  and  one  day's 
attendance  were  paid  or  tendered  to  him  when  the  subpoena  was  served, 
and  that  he  failed  to  attend  without  reasonable  cause,  the  court  may 
summarily  order  him  to  pay  the  party,  on  whose  behalf  he  was  sum- 
moned, the  costs  occasioned  to  him  by  the  disobedience  of  the  subpoena, 
not  exceeding  twenty  dollars ;  and  he  shall  also  be  liable  for  any  dam- 
ages occasioned  by  the  failure  to  attend. 

§  537  [597]-  Arrest  of  witness  for  disobedience, — If  a  witness  fail  to 
attend  in  obedience  to  a  subpoena,  the  court  or  officer  before  whom  his 
attendance  was  required  may  issue  a  warrant  for  arresting  and  bringing 
him  before  the  court  or  officer,  at  a  time  and  place  to  be  fixed  in  the 
warrant,  to  give  his  testimony,  and  answer  for  the  contempt.  If  the 
warrant  be  not  for  immediately  bringing  the  witness  before  the  court  or 
officer,  a  sum  shall  be  fixed  in  which  the  witness  may  give  bond,  with 
surety,  for  his  appearance ;  and,  if  no  sum  be  fixed  by  the  court  or 
officer,  it  shall  be  one  hundred  dollars. 

§  538  [598,  599].  Extent  of  punishment  for  disobedience, — The  punish- 
ment for  the  contempt  mentioned  in  §  535  shall  be  by  fine,  not  ex- 
ceeding thirty  dollars,  and   imprisonment,   not  exceeding  twenty-four 
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CHAPTER  III. 

MODE  OF  TAKING  TESTIMONY. 

Art.   i.  Affidavit. 
"      2.   Deposition. 
"      3 .   General  rules  of  examination. 


ARTICLE  I. 

AFFIDAVIT. 

w  testimony  may  be  taken. 
Enition  of  affidavit. 

deposition, 
oral  examination, 
davits,  for  what  purposes  used. 

for  provisional  remedy,  cross-examination  of  person  making, 
to  be  made  before  whom. 

by  whom, 
how  subscribed  and  certified. 

504].  How  testimony  may  be  taken. — The  testimony  of  wit- 
r  be  taken  by  affidavit,  deposition,  or  oral  examination. 

i  action  for  divorce,  oral  testimony  is  admissible  as  to  allowance  of  support 
78  A>.,  469. 

D05].  Affidavit  defined. — An  affidavit  is  a  written  declaration, 

,  made  without  notice  to  the  adverse  party. 

5o6].  Deposition  defined. — A   deposition   is  a  written  decla- 

er  oath,  made  upon  notice  to  the  adverse  party,  for  the  pur- 

labling  him  to  attend  and  cross-examine;  or,  upon  written 

ries. 

507].    Oral  examination  defined. — An  oral  examination  is  an 

n  in  the  presence  of  the  tribunal  which  is  to  decide  the  fact 

1  it,  the  testimony  being  heard  by  the  tribunal  from  the  lips 

less. 

5o8].  Affidavits,  for  what  purposes  used. — An  affidavit  may 

verify  a  pleading ;  to  prove  the  service  of  a  summons,  notice, 

ocess,  in  an  action ;  to  obtain  a  provisional  remedy,  an  ex- 

of  a  witness,  a  stay  of  proceedings,  or  a  warning  order ;  or 

tion ;  and  in  any  other  case  permitted  by  law. 

n  chancery  has  inherent  power  to  take  and  report  testimony  concerning  mat- 
ferred  to  him  by  his  court.     "  In  such  inquiries,  formal  depositions  before  an 
neither  necessary  nor  ever  certified  otherwise  than  by  the  master  in  his 
ylor  v.  Young's  adm'rs,  2  Bush,  428. 
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548  [609].  Cross-examination  of  person  making  affidavit  fo 
xal  remedy. — If  a  provisional  remedy  be  granted  upon  an  affi 
1  motion  be  made  to  discharge  or  vacate  it,  the  party  rr 
lotion  may,  by  written  notice  to  the  adverse  party,  or  by  or< 
of  court,  require  the  production  of  the  affiant  for  cross- 
>n ;  whereupon,  the  party  notified  shall  produce  the  affiant,  1 
ays,  before  an  officer  authorized  to  take  depositions,  at  a  tirr 

of  which  he  shall  give  the  adverse  party  three  days'  notice 
.ffiant  be  not  produced,  his  affidavit  shall  be  suppressed;  a 
jced,  he  may  be  examined  by  either  party. 

549  [610].  Before  whom  affidavits  to  be  made. — An  affidavit 
ade — 

In  this  State,  before  a  judge  of  a  court,  a  justice  of  the  \ 
y  public,  examiner,  clerk  of  a  court,  or  master-commissionei 

Out  of  this  State,  before  any -officer  or  person  who  m; 
>rized,  pursuant  to  §  564,  to  take  depositions. 
5  50  [6 1 1  ].  By  whom  affidavits  may  be  made. — 1 .  Any  affidavit 
"ode  requires  or  authorizes  a  party  to  make  may,  unless  oth< 
*ssed,  be  made  by  his  agent  or  attorney,  if  he  be  absent  fro 
ty(a). 

[If  an  action  be  brought  by  two  or  more  plaintiffs,  an  affida 
■ning  order  may  be  made  by  any  one  of  them  who  may  be 
ty :  Provided,  That  the  affidavit  shall  state  the  affiant's  belie 
ther  plaintiffs  who  reside  in  the  county  are  also  ignorant  ol 
e  facts  as  are  unknown  to  the  affiant.     Act  April  14,  1880]. 

Every  other  affidavit  in  behalf  of  two  or  more  parties  uni 
*st  may,  unless  otherwise  expressed  (b),  be  made  by  one  of 
ct,  with  reference  to  pleadings,  to  subsection  4  of  §  117. 

No  affidavit  in  behalf  of  two  or  more  parties  united  in  ir 

unless  otherwise  expressed,  be  made  by  an  agent  or  attc 
s  all  of  them  be  absent  from  the  county. 

The  affidavit  of  an  agent  or  attorney  must  state  the  absence 
:ounty  of  the  party  or  parties  for  whom  it  is  made,  and  th 
:he  affiant  is  agent  or  attorney  (c). 

The  affidavit  of  an  agent  or  attorney  that  he  believes  the  facts  is  sufficient.    I  M< 
An  act  of  1815  {M.  &  B.t  97)  required  "the  complainant"  in  an  action 
wn  heirs  to  make  affidavit  "that  he  or  she  does  not  know  the  names  of  s 
heirs;"  and  it  was  held  that,  in  an  action  by  several  plaintiffs,  all  must  mal 
it.     7  Dana,  89.     And  see  Code,  \  732,  subs.  4. 
See  14  B.  M.,  520,  and  3  Met.,  280. 

551  [612].  How  affidavits  to  be  subscribed  and  certified. — Ever 
shall  be  subscribed  by  the  affiant ;  and  the  certificate  of  the  < 
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before  whom  it  is  made  shall  be  written  separately,  following 
ure  of  the  affiant,  and  shall  be  proof  of  the  time  and  manner 
davit  being  made. 


ARTICLE  II. 

DEPOSITIONS. 

BDI  VISION    I. 
2. 
3- 
4. 
5. 

W/ien  to  be  usee?. 

Officers  authorized  to  take. 

Manner  of  taking. 

Exceptions  to. 

Depositions  to  be  used  in  other  States. 

SUBDIVISION  I. 

WHEN    TO    BE  USED. 

positions  may  be  used  when. 
must  be  used  when, 
not  to  be  re-taken  without  leave, 
whose,  may  be  used  in  any  case, 
tness,  whose  deposition  might  be  used,  not  bound  to  attend  court. 

unless  ordered, 
to  attend,  upon  affidavit,  &c. 
positions,  when  parties  may  commence  taking. 
de  bene  esse. 

[613].  When  depositions  mdyt  and  wlien  they  must  be  used. — 1. 
ns  or  certified  copies  thereof,   if  they  be  lost,  may  be  used 

trial  of  any  issue  of  fact  in  an  equitable  action,  unless  such 
transferred  pursuant  to  Title  II ;  and  upon  the  trial  of  any 
1  ordinary  action,  if  such  issue  be  transferred  pursuant  to  said 

upon  any  motion,  or  upon  a  reference  to  a  commissioner  of 
ion  relating  to  such  issue  (a). 

yect  to  the  provisions  of  §  708,  upon  any  issue  of  fact  which 
>n  the  pleadings  in  an  equitable  action,  unless  such  issue  be 
d  pursuant  to  Title  II,  or  upon  the  pleadings  in  an  ordinary 
such  issue  be  transferred  pursuant  to  said  title,  proof  must  be 
depositions  or  exhibits:  Provided,  that  the  genuineness  of 
nay  be  proved  orally  in  court  as  heretofore  allowed  by  law  (b), 
the  court  may  require  oral  testimony  upon  a  trial  by  jury  (c). 

party  who  took  a  deposition  fail  to  read  it,  the  adverse  party  may  do  so  (upon 
in  issue,  but  not  upon  a  matter  which  is  not  in  issue  {Sullivan  v.  Morris^  8 
though  the  witness  would  have  been  incompetent  for  him,  if  he  had  taken  the 
6  Bush,  701),  and  though  the  court  may  have  sustained  his  objection  to  the 
the  deposition  by  the  party  who  took  it  (9   Busk,  164) ;  and,  by  reading  the 

26 
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)sition,  he  makes  the  witness  his  own  witness  and  can  not  impeach  him  (Mm 

,  3  Met.,  427) :  and  the  same  rule  applies  with  reference  to  reading  a  witness*  ai 

ross-interrogatories.     Mustek  v.  Ray. 

/>)  See  notes  2  to  5,  ante,  pages  171^  172. 

e)  See  note  3,  ante,  page  248. 

§  553.   Retaking  of  depositions. — The  deposition  of  a  witness  \ 
be  retaken  without  leave  of  the  court  [except  in  rebuttal. 
y  15,  1886]. 

A.  party  who  retakes  a  deposition  with  leave  has  a  right  to  read  both  the  firs 
>nd.     2  /.  J.  M.,  447-48. 

§  554  [614]-  Whose  deposition  may  be  used  in  any  case. — A  depos 
y  be  read  upon  the  trial  of  an  issue  in  any  action,  if,  at  the  tim 
:  trial,  the  witness  reside  twenty  miles  or  more  from  the  place  w 
:  court  sits  in  which  the  action  is  pending ;  or  be  absent  from 
,te ;  or  be  its  Governor,  Secretary,  Register,  Auditor,  or  Treasu 
a  judge  or  clerk  of  a  court ;  or  a  postmaster ;  or  a  president,  casl 
er,  or  clerk  of  a  bank;  or  a  practicing  physician,  surgeon 
yer ;  or  a  keeper,  officer,  or  guard  of  the  penitentiary ;  or  be  d 
be  of  unsound  mind,  having  been  of  sound  mind  when  his  d 
on  was  taken ;  or  be  prevented  from  attending  the  trial  by  infin 
imprisonment ;  or  be  in  the  military  service  of  the  United  Stat< 
this  State. 

§  5  5  5  [615]-  Wlwn  zvitness  not  bound  to  attend  court.  — A  witness  w 
position  might  be  used  shall  not  be  compelled  to  attend  in  cpui 
1  examination,  unless  he  failed,  when  duly  summoned,  to  give 
Dosition. 

§  556  [616].  Upon  the  affidavit  of  a  party,  and  the  written  s 
nt  of  his  attorney,  that  the  testimony  of  a  witness  is  important, 
it  the  just  and  proper  effect  of  his  testimony  can  not  in  a  reasor 
*ree  be  obtained  without  an  oral  examination  in  court,  the  court  1 
its  discretion,  order  the  personal  attendance  of  the  witness  t 
irced,  although  such  witness  may  otherwise  be  exempt  from  pen 
endance  by  the  provisions  of  this  Code. 

§  557  [617]-  Wlien  parties  may  commence  taking  depositions.— 
intiff  may  commence  taking  depositions  immediately  after  the  se 
the  summons  (a) ;  and  the  defendant,  immediately  after  filing 
>wer. 

(a)  As  to  taking  depositions  against  infant  defendants  constructively  summoned, 
r>4,  503-4. 

§  558  [618].  Depositions  de  bene  esse. — A  party  may  take  the  c 
on  of  any  witness  de  bene  esse,  and  it  may  be  used  under  the  cir 
nces  prescribed  in  §  554. 
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deposition  can  not  be  read  without  proof  of  the  witness*  inability  to  attend, 
lay  have  been  taken  without  notice,  by  consent  (2  Bibb,  90,  91) ;  and  the  facts 

sixty  years  old  when  his  deposition  was  taken,  and  then  appeared  infirm,  are 
it  (3  Bibb,  204;  but  see  4  Dana,  168-69) »  nor  ls  a  justice's  certificate  of  such 
mpetent  evidence  of  that  fact  (4  Mon.,  366);  but,  if  a  witness  was  a  non- 
en  his  deposition  was  taken,  the  presumption  is  that  he  has  continued  to  be 
,  252. 

icr  the  deposition  nor  the  notice  to  take  it  need  to  recite  the  contingencies  on 
to  be  used.    Johnson  v.  FowUr,  4  Bibb,  523. 


SUBDIVISION  II. 

OFFICERS   AUTHORIZED   TO   TAKE   DEPOSITIONS. 

xaminers,  appointment  of. 

where  to  keep  office. 

may  administer  oaths,  &c. 
»ther  officers  who  may  take  depositions, 
•fficer  not  bound  to  leave  office  to  take, 
/ho  may  take  depositions  out  of  this  State. 

[619].  Appointment  of  examiners. — The  circuit  judges  shall 
wo  or  more  examiners  in  each  county  of  their  respective  dis- 
o,  before  acting,  shall  be  sworn  in  open  court  to  discharge 
and  impartially  the  duties  of  their  office ;  and  who  shall  hold 
:es  at  the  pleasure  of  the  court. 

[620].  Where  exatniners  to  keep  office. — An  examiner's  office 
:ept  in  or  near  the  county  seat ;  and,  if  there  be  more  than  one, 
s  at  such  place  as  the  court  may  direct. 

[622].  Examiners  may  administer  oaths,  &c. — Examiners  may 
r  oaths  and  give  certificates  thereof  in  all  cases  in  which  jus- 
lie  peace  may  do  so. 

[623  to  626].  Other  officers  who  may  take  depositions. — Depo- 
cen  in  this  State,  to  be  used  in  its  courts,  shall  be  taken  before 
iner,  a  judge  or  clerk  of  a  court,  a  justice  of  the  peace,  or  a 
iblic ;  and  the  laws  relating  to  examiners  shall  apply  to  each 
officers. 

[627).  Officer  not  bound  to  leave  office  to  take. — It  shall  not  be 
of  an  officer  to  go  out  of  his  office  to  take  depositions,  but  he 
them  at  any  place  in  the  county  for  which  he  is  appointed. 
[628].  Who  may  take  depositions  out  of  this  State. — Depositions, 
aken,  out  of  this  State,  before  a  commissioner  appointed  by 
rnor  thereof;  or  any  other  person  empowered  by  a  commission 
to  him  by  consent  of  the  parties  or  by  order  of  the  court ;  or 
judge  of  a  court,  a  justice  of  the  peace,  mayor  of  a  city,  or 
iblic. 


Google 


402  EVIDENCE.  [TITLE  : 


SUBDIVISION  III. 

MANNER   OF  TAKING   DEPOSITIONS. 

2  565.  Depositions  to  be  taken  on  notice  or  interrogatories. 

2  566.  Notice,  requisites  of. 

$  567.  what  is  reasonable. 

%  568.  Adjournment  to  another  time. 

2  569.  place. 

2  570.  v  explanation  of. 

J  571.  Taking  on  interrogatories,  when  party  may  require. 

2  572»  by  consent. 

2  573*  order  of  court. 

2  574-  when  law  requires. 

2  575—'*  Interrogatories,  filing  and  caption  of,  and  notice. 

2.  Cross-interrogatories  by  clerk. 
2  576.  party. 

2  576i  577*  Commission  to  take  depositions. 

§  578.  Subpoena  for  witness. 

2  579*  Powers  and  duties  of  officer  taking  deposition. 

%  580.  Writing  witness'  statement. 

\  581.  Neither  party  to  be  present  at  taking  on  interrogatories. 

\  582.  Deposition,  how  to  be  certified. 
I  583.  sent  to  clerk. 

\  584.  Fees  for  subpoena,  &c.     . 

§  565  [629].  Depositions  to  be  taken  on  notice  or  interrogatories 
Depositions  shall  be  taken  upon  reasonable  notice  to  the  advc 
party  (a)  or  upon  interrogatories. 

(a)  1.  As  to  the  persons  who  may  serve  the  notice  and  the  mode  of  serving  it, 
Code,  22624i  625- 

2.  As  to  persons,  other  than  the  party  notified,  on  whom  notice  shall  or  may  be  ser 
see  Code,  }}  626  to  630,  and  §632. 

3.  In  an  action  against  trespassers,  depositions  taken  on  notice  to  one  may  be  1 
against  him,  though  not  against  the  others  (3  Bibb,  230) ;  and  in  an  action  to  quiet 
{Hanly  v.  Blackford,  I  Dana,  4),  and  in  action  of  ejectment  {Woodard  v.Spiller,  1  Di 
179),  it  was  held  that  a  deposition  taken  on  notice  to  some  of  the  defendants  coulc 
read  against  them,  as  it  did  not  affect  the  others ;  though,  in  an  action  for  land  agaic 
vendor,  with  warranty  of  title,  and  his  vendee,  depositions  taken  on  notice  to  the  vei 
can  not  be  read  even  against  him,  because  a  judgment  against  him  would  make  the  vei 
liable  on  his  warranty ;  and  the  same  rule  applies  to  an  action  against  a  landlord  and 
tenant.     I  Dana,  180. 

But  in  an  action  against  the  member  of  a  firm,  on  a  partnership-contract,  it  was  1 
that  a  deposition  taken  on  notice  to  one  could  be  read  against  both,  though  the  partner 
was  dissolved  pendente  lite  and  before  the  trial.      Gilly  v.  Singleton,  3  LUL,  249. 

4.  Notice  to  take  depositions,  on  the  same  day,  at  two  places  so  far  apart  that 
party  can  not  attend  at  both,  is  unreasonable,  and  depositions  taken  at  either  place 
not  be  read.     4  Bibb,  89. 

5.  A  notice  to  B,  that  A  will  take  depositions  at  a  time  when  B  is  doing  so,  pursi 
to  a  previous  notice  to  Arf  is  unreasonable.     14  Bush,  624. 

6.  Notice  which  requires  a  party  to  leave  the  court  where  he  is  awaiting  the  calling 
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on  the  day  set  for  its  trial,  or  which  requires  him  to  travel  on  Sunday,  is  un- 
le.     2  Mar.,  20. 

ie  objection  to  a  deposition  for  want  of  notice  is  waived  by  the  party's  cross- 
ion  of  the  witness  (14  B.  M.f  197),  or  by  his  presence  when  the  deposition  was 
Bibb,  317)  ;  but  the  fact  that  a  person  asked  the  plaintiff's  witness  a  question  in 
'  the  defendant  does  not  prove  that  such  person  was  the  defendant's  agent.  4 
6. 

\6  [630].  Requisites  of  notice. — The  notice  must  be  in  writing, 
by  the  party  giving  it,  or  his  attorney ;  must  be  addressed  to  the 
n  whom  it  is  to  be  served,  and  specify  the  time  (a)  and  place  (6>) 
rig  the  deposition,  and  the  action  or  proceeding  in  which  it  is  to 
I  (c)  ;  and  must  also  state  the  name  of  the  proposed  witness,  if 
position  be  taken  out  of  the  county  where  the  court  sits,  unless 
ken  to  prove  a  law,  custom,  or  usage. 

The  act  of  1796  {M,  <5r»  B.,  545)  required  "reasonable  notice  of  the  time  and 
taking  depositions;"  and  notice  having  been  given  that  depositions  would  be 

the  3d  day  of  the  month,  the  court  said:  "Nor  does  the  simple  circumstance 
lotice  designated  no  particular  hour  for  taking  the  depositions  entitle  the  party 

0  object  to  the  reading  of  them  on  the  trial.  Had  he  attended  on  the  3d,  and 
ertheless  deprived  of  the  privilege  of  cross-examination,  proof  of  that  fact  might 

1  sufficient  for  rejecting  the  depositions :  he  ought  to  have  attended  on  the  day 

2  B.  M.,  302. 

notice  that  the  defendant  would  take  a  deposition  on  the  21st  of  the  month, 
itinue  from  day  to  day  until  finished,"  authorized  the  taking  of  it  on  the  25th  of 
fi,  the  examining  officer  having  adjourned  from  day  to  day.  Finlay  &*  Coleman 
e,  2  Mar.,  569. 

inder  a  notice,  given  in  Kentucky,  that  a  deposition  would  be  taken  in  the  city  of 
"on  the  15th  day  of  January,  1845;  and»  if  not  taken  on  that  day,  on  the  16th; 
ot  taken  on  that  day,  on  the  17th;  and,  if  not  taken  on  that  day,  on  the  18th 
me  month ; "  it  was  held  that  the  party  had  a  right  to  take  it  on  the  last  named 
igh  there  do  not  appear  to  have  been  any  adjournments.  Thomas  v.  Davis,  7 
28. 

under  notice,  given  in  Kentucky,  that  a  deposition  would  be  taken  in  New 
n  the  31st  of  December,  1824,  and  that,  if  not  taken  then,  it  would  be  taken  on 
Df  January,  1825,  the  court  held,  with  avowed  doubt,  that  the  party  had  a  right 
on  the  last  named  day.  Moore  v.  Humphreys,  2  J.J.  M.,  54. 
1  May's  heirs  v.  Russell,  I  Mon.,  223,  it  was  held  that  a  provisional  notice  to  take 
ion  on  seven  days  subsequent  to  that  first  named  in  the  notice,  spread  over 
>f  near  two  months,  and  at  a  place  over  five  hundred  miles  from  the  residence  of 
notified,  can  not  be  deemed  reasonable. 

according  to  my  understanding  of  the  decision  in  the  last  cited  case  (1  Mon., 
if  a  notice  name  the  1st,  2d,  3d,  and  4th  days  of  a  month  for  taking  a  deposition, 
d  that,  if  anything  prevent  the  taking  of  it  on  the  first  of  those  days,  it  will  be 
the  second  of  them,  and  so  on  successively;"  the  party  has  no  right  to  take  it 
1  day,  unless  it  "  be  shown  that  something  had  happened  to  prevent  it  from 
en  on  each  of  the  preceding  days." 

"Certainly  to  a  common  intent"  is  sufficient  in  a  notice  of  the  place  for  taking 
is  (4  Mon.,  182)  :  thus,  when  the  parties  to  an  action  in  the  Jefferson  Circuit 
ided  in  Jefferson  County,  notice  that  a  deposition  would  be  taken  "at  the  left 
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l  of  the  court-house,"  without  naming  any  county,  authorized  the  taking  of  it  in. 4 
jrson  County  court-house  (4  A/on.,  181-82) ;  and   notice  that  a  deposition  would 
n  at  '*  Powell  &  Tesdale's  Tavern  "  authorized  the  taking  of  it  at  •*  Powell's  Tavern 
ring  shown  that  Powell  and  Tesdale  had  formerly  kept  the  tavern  (1  Mon.%  225)  ;  a 

:e  that  a  deposition  would  be  taken  "  at  the  tavern  of Parker  in  the  city 

:hez,"  authorized  the  taking  of  it  at  any  tavern  in  Natchez,  which  was  kept  by 
on  named  Parker,  it  not  being  shown  that  more  than  one  tavern  was  kept  there  b] 
on  of  that  name  (1  Litt.%  122);  and  notice  that  a  deposition  would  be  taken  "at  t 
e  of  Esquire  Benjamin  Frazier,  in  Stewart  County,  Tennessee,"  authorized  the  taki 
:  at  "  the  house  of  Benjamin  F.  Frazier,  justice  of  the  peace  in  Stewart  County,  T< 
ee."     4  B.  M.t  576. 

Jut  a  notice  that  depositions  will  be  taken  in  a  town  without  mentioning  a  house 
e  therein,  is  insufficient.      1  Bibb,  258. 

t.  "If  the  notice  offered  to  the  party  notified  the  means,  by  the  use  of  reasonal 
liry  and  industry,  to  be  at  the  place  designated  at  the  time  fixed,  it  will  suffice :"  thi 
plaintiff's  notice  stated  that  he  would  take  A's  deposition  on -May  1st,  at  her  o< 
»e,  in  Williamsburg,  Virginia,  if  she  lived   there ;  if  not,  that   it  would  be   taken 

or  one  of  the  two  following  days  at  the  Raligh  Tavern  in  said  place,  and  that  otl 
>sitions  would  be  taken  at  the  Eagle  Tavern,  in  Richmond,  Virginia,  on  May  4th  : 
proved  that  A  had  resided  in  Williamsburg  for  many  years,  but  had  died  before  M 
and  that  Richmond  was  about  sixty  miles  from  Williamsburg ;  and  it  was  held  tl 
plaintiff  had  the  right  to  take  the  other  depositions,  in  Richmond,  on  May  4th. 
a,  204. 

c)  Under  the  act  of  1796  (/!/.  <&•  /?.,  545),  it  was  held  that,  if  there  were  seve 
>ns  pending  between  the  parties,  a  notice  to  take  depositions  need  not  specify  in  wl 

they  were  to  be  used,  because  a  deposition  taken  in  any  case  could  be  used  in  all. 
:.,  578.     That  rule  has  been  changed  by  the  Code;  not  so  far,  however,  as  to  prev< 
reading  of  a  deposition  in  any  subsequent  action  between  the  parties.     See  8  Bush,  1; 

§  567  [632].  What  is  reasonable  time. — A  notice  shall  be  deem< 
sonable  that  allows  one  day  for  each  thirty  miles  which  the  par 
[  have  to  travel,  and  one  day  for  preparation,  if  the  distance  be  le 
n  one  hundred  miles,  and  two  days,  if  it  be  more.  If  the  distan 
eed  fifty  miles,  and  the  usual  mode  of  travel,  for  the  whole  or  a  p« 
the  distance,  be  by  steamboat,  railroad  cars,  or  other  public  co 
ance,  the  time  ordinarily  required  by  such  mode  of  travel,  with  tl 
s  given  for  preparation,  shall  be  deemed  sufficient  in  the  notice, 
distance  be  less  than  thirty  miles,  a  notice  which  gives  to  the  par 
jasonable  opportunity  to  be  present  shall  be  sufficient  (a). 

a)  Notice  to  a  person  residing  two  miles  from  Louisville,  that  a  deposition  would 
n  in  that  city  the  next  day,  was  reasonable.     2  B.  A/.,  302. 

I  568  [633].  Adjournment  to  anotlier  time  and place. — If  a  notice  begivi 
ake  a  deposition,  and  the  attendance  of  the  witness  can  not  be  procure 
he  place  specified  in  the  notice,  owing  to  his  infirmity  or  impriso 
it,  the  taking  of  the  deposition  may  be  adjourned  to  the  next  da 
to  some  other  convenient  place ;  and  a  written  notice  of  the  adjour 
it  shall  be  conspicuously  posted,  at  the  place  specified  in  the  notic 
>re  noon  of  the  day  on  which  the  deposition  was  to  have  been  take 
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he  Code  of  1854,  J  633  of  which  is  substantially  the  same  as  g  568  of  this  Code,, 
tid:  "When  a  deposition  is  begun  in  the  presence  of  both  parties,  but  too  late: 
to  get  through,  and  the  witness  is  necessarily  called  off  the  next  day,  and  the 
st  whom  it  is  to  be  used  will  not  agree  on  a  future  time  to  finish  it,  and  is  then, 
t  some  other  deposition  will  be  taken  the  following  day,  so  as  to  preserve  the 
journ  over  to  the  next  day,  when  the  deposition  of  the  first  witness  will  be 
e  deposition  should  be  read,  and  not  quashed  for  the  reason  that  it  was  not 
m  consecutive  days."     4  BusAy  72. 

[634].  Adjournment  to  another  place. — If  a  notice  be  given  to 
position,  but  from  any  cause  not  mentioned  in  the  last  section 
sition  can  not  be  taken  at  the  place  specified  in  the  notice,  an 
^nt  to  the  nearest  convenient  place  shall  be  made;  and  a  writ- 
:c  of  the  adjournment  shall  be  conspicuously  posted,  at  the 
:cified  in  the  notice,  for  one  hour  before  the  deposition  is  com- 
it  the  place  to  which  the  adjournment  is  made. 
[635].  Explanation  of  cause  of  adjournment.  —  I.  A  deposition: 
rsuant  to  §  568  shall  be  accompanied  by  the  affidavit  of  the 
ing  it  or  of  his  attorney,  stating  the  cause  of  the  non-attend- 
he  witness  (a),  and  by  the  officer's  certificate  that  notice  of  the 
lent  was  posted  as  is  required  by  said  section, 
deposition  taken  pursuant  to  §  569  shall  be  accompanied  by 
x's  certificate  stating  the  cause  of  the  adjournment  and  that 
ereof  was  posted  as  is  required  by  said  section. 

^position  of  the  witness,  proving  that  he  was  unable  to  attend,  is  a  sufficient 
the  fact.      1  Dttv.y  209. 

[636].  Wlien  party  notified  may  require  taking  on  interrogatories. 
than  three  days'  notice  to  take  a  deposition  be  required  by 
e  party  to  whom  the  notice  is  given  may,  by  notice  to  the 
>arty  or  his  attorney,  served  on  the  day  when  the  first  notice  is 
on  the  following  day,  require  the  deposition  to  be  taken  upon 
tories. 

[637].  Taking  on  interrogatories  by  consent. — Depositions  may 
upon  interrogatories  with  the  consent  of  parties  who  are  free 
ibility ;  or  the  consent  of  the  guardian,  curator,  committee,  [or 
]  of  a  party  who  is  under  disability. 

ed  words  impliedly  repealed  by  Act  of  March  15,  1894. 

,  IV/ien  court  may  permit  or  require  taking  on  interrogatories. — 
t,  on  motion  of  either  party,  may  permit  or  require  depositions 
en  upon  interrogatories — 

the  ascertainment  of  a  fact  or  the  stating  of  an  account  be  re- 
a  commisioner. 
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[641).  Subpoena  for  witness. — Upon  filing  with  an  officer 
to  take  depositions  a  notice  duly  served,  or  a  commission 
rogatories  to  take  a  deposition,  it  shall  be  the  duty  of  the 
issue  his  subpoena  requiring  the  witness,  whose  deposition  is 
appear,  at  a  time  and  place  to  be  named  in  the  subpoena,  for 
>n. 

42J.  Powers  and  duties  of  officer  taking  deposition,  — Tlie  officer 
Dm  the  deposition  is  taken  shall  decide,  summarily,  all  objec- 
lestions  (a) ;  or,  if  in  doubt,  shall  permit  the  questions  to  be 
noting  the  objection  in  the  deposition.  He  shall  have  power 
:  insulting  questions  being  put  to  a  witness,  and  to  stop  a 
interrogation  pursued  unreasonably  long  and  for  mere  vex- 
ielay. 

the  old  practice  it  was  held  that  objections  to  leading  questions  need  not  be 
the  examining  officer ;  and  that  a  deposition  taken  on  such  interrogatories,  or, 
:he  answers  to  them,  can  not  be  read.  3  Lift.,  78;  3  Afon.t  413;  but  see  5 
k  and  81  A>.,  13. 

[643].  Writing  witness'  statements.  — The  statements  of  the 
ill  be  written  by  him  in  the  presence  of  the  officer  taking  the 
,  or  by  the  officer  in  the  presence  of  the  witness. 
5144].  Parties  not  to  be  present.  If  a  deposition  be  taken  upon 
>ries,  neither  party  nor  his  agent  or  attorney  shall  be  present 
nination  of  the  witness. 

545].  How  depositions  to  be  certified. — The  officer's  certificate 
when  and  where  the  deposition  was  tal^en  (a)  ;  that  the  wit- 
uly  sworn  before  giving  it,  and  that  it  was  written  and  sub- 
him  in  the  officer's  presence,  or  was  written  by  the  officer  in 
>f  the  witness  and  read  to  and  subscribed  by  the  witness  in 
f  the  officer ;  and  shall  also  state  whether  or  not  either  of  the 
id,  if  either,  which  of  them,  was  present  in  person  or  by 
:torney  during  examination  of  the  witness  (b). 

ier  the  act  of  1796  (M.  &*  B.,  545),  which  contained  no  provision  as  to  tfie 

icate,  it  was  held  that,  though  his  certificate  as  to  the  place  where  the  depo- 

ien  would  have  been  evidence  that  the  notice  was  complied  with,  his  failure 

i  it  was  taken  could  be  supplied  by  oral  evidence.     3  Afar.,  558. 

sition  certified  to  have  been  taken  agreeably  to  the  notice  must  be  presumed 

taken  within  the  hours  specified  in  the  notice.     2  Bibb,  214. 

ras  held  under  the  Code  of  1854  that  an   officer's  certificate  could  not  be 

r  the  deposition  had  been  filed,  without  leave  of  court  entered  of  record.     3 

it  see  i  588  of  this  Code. 

tt/v.  Tony,  2  Met.,  523,  it  was  held  that,  if  the  certificate  of  a  justice  of  the 

•ther  State,  that  the  answers  to  interrogatories  were  written  by  him,  can  be 

ust  be  by  "clear  and  satisfactory  evidence;"  and  that  the  opinion  of  an 

ed  solely  on  a  comparison  of  hand-writings  in  the  depositions,  is  inad mis- 
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ble  for  that  purpose:  and  it  seems  clear  that  the  act  of  May  17,  1866  (B.  am 
t.t  page  548),  does  not  authorize  such  comparison. 

3.  In  I  Barbour's  Digest ',  page  469,  Gillespie  v.  Gillespie,  2  Bibb,  90,  saidJbAnsen 
Id.,  86,  are  correctly  cited  as  deciding  that  "the  certificate  of  a  magistrate, 
irties  consented  to  the  taking  of  a  deposition,  is  not  evidence  of  the  conse: 
tose  cases  arose  under  an  act  of  1808  (3  Lilt.,  Laws,  525),  which  declared  thi 
tions  may  be  taken  in  this  Commonwealth  before  any  two  justices  of  the  pea 
le  court,  without  denying,  but  impliedly  conceding,  that  the  'certificate  of  tw 
ould  be  evidence  of  such  consent  (thus,  for  instance,  dispensing  with  proof  c 
eld  that  the  certificate  of  a  person  not  authorized  by  law  to  take  a  depositioi 
ridence  that  he  took  it  by  consent  of  parties,  though  such  consent  might  be 
roof. 

§  583  [646]  How  depositions  to  be  sent  to  clerk. — Exceptinj 
itions  taken  by  a  guardian  ad  litem  and  by  persons  suing  t) 
auperis — which  shall  be  delivered  or  sent  without  prepaymen 
r  postage — the  officer,  upon  payment  of  his  fees  and  necessary  \ 
hall  deliver  the  depositions  to  the  clerk  of  the  court  in  which 
ustice  before  whom,  the  action  is  pending ;  or  shall  send  them 
r  private  conveyance  (a),  in  a  sealed  envelope,  directed  to  sue 
r  justice,  with  an  indorsement  showing  the  style  of  the  act 
lat  it  contains  depositions;  but,  if  sent  by  private  conveyar 
erson  by  whom  they  are  sent  must  make  oath  before  the 
ustice  to  whom  they  are  delivered  that  they  have  not  been  op 
im  or  any  person  in  their  transit.  The  clerk  or  justice  shall  inc 
lie  depositions  the  time  and  mode  of  their  reception,  and  the  a 
"  any,  of  the  person  delivering  them. 

The  Code  of  1854  required  the  examining  officer  to  "  seal  up  "  depositions  a 
eliver  them  or  mail  them  to  the  clerk  of  the  court  in  which  the  action  was  pend 
having  been  held  that  a  deposition  sent  to  the  clerk  by  the  hands  of  the  party 
was  taken,  though  it  was  under  seal,  was  properly  excluded  (18  B.  M.,  177) 
iture,  in  1861  (1  Sess.  Acts,  page  20),  authorized  the  sending  of  depositions  by  I 
f  the  party  or  his  agent  or  attorney,  provided  the  carrier  should  make  oath  tha 
ot  been  opened.  The  provisions  of  this  Code,  as  to  sending  depositions  "1 
onveyance,"  were  intended  to  authorize  the  sending  of  them  by  the  hands,  not 
arty  or  his  agent  or  attorney,  but  of  any  person. 

§  584  [648].  Fees  for  subpoena,  &rc. — For  issuing  a  subpoena 
ant  of  arrest,  and  for  summoning  or  arresting  a  witness,  the  sa 
hall  be  paid  as  are  allowed  to  clerks  and  sheriffs  for  similar  sen 
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SUBDIVISION  IV. 

EXCEPTIONS  TO   DEPOSITIONS. 

itions,  time  of  filing. 

exceptions  to,  taken  how. 
when, 
decision  on,  before  trial, 
withdrawal  of,  for  re-certificate, 
r  of  error  in  decision  upon  exceptions. 
is  commencement  of  trial. 

>].    Time  of  filing  depositions. — No  deposition  shall  be  read 
ess  before  the  commencement  thereof,  it  be  filed  with  the 
case. 

ner  practice,  see  Cravens  v.  Harrison,  3  Litt.,  92. 

:>].   Exceptions  to  depositions. — Exceptions  to  depositions 
riting,  specifying  the  grounds  of  objection,  filed  with  the 
case,  and  noted  on  the  record. 

i  to  depositions,  that  they  were  "taken  contrary  to  law,"  are  unavailing. 

tions  to  "long  depositions,"  that  "  they  contain   irrelevant  and  incom- 

9B.  Jtf.,255. 

ion  to  an  entire  deposition,  for  incompetency,  must  be  overruled,  if  any 
ipetent.     78  Ky.,  74. 

to  depositions  are  unavailing  in  the  Court  of  Appeals,  even  to  an  infant, 
:  who  was  constructively  summoned,  unless  they  were  made  in  the  court 
,318;  I  Met.,  19,  20. 

tions  of  a  party  having  been  acted  on  by  the  court,  he  has  no  right  to  file 
F  the  same  character.     4  Bush,  680-81. 

s  taken  in  an  action  against  A  are  not  competent  against  B,  he  having 
nade  a  defendant;  and  he  need  not,  and  should  not,  except  to  them  ;  but, 
tiould  offer  to  read  them  against  him,  he  should  object ;  and,  if  the  court 
ction,  he  should  except.     Kerr  v.  Gibson,  8  Bush,  129. 
the  reason  for  excluding  the  evidence  of  a  witness,  by  the  court  below, 
et,  if  there  be  no  statement  in  the  bill  of  exceptions  of  what  the  witness 
ed,  or  what  the  party  offering  him  believed  he  would  prove,  the  Court 
ot  interpose.     Bowler  v.  Lane,  3  Met.,  311. 
ng  exceptions  to  depositions. 
>  depositions  must  be  regarded  as  waived,  unless  the  record  show  that 

on  by  the   court   below.     5  Mon.,   167;  3   Met.,   397;  3  Bush,  318;  4 

sld  that,  the  defendant's  exceptions  to  depositions  for  want  of  proper 
m  overruled,  his  re-examination  of  the  witnesses  was  not  a  waiver  of  his 
for.,  284. 

ng  the  right  to  except  to  depositions. 

fails  to  read  a  deposition  taken  by  himself  has  no  right  to  object  to  the 

lis  adversary,  though  the  witness  would  have  been  otherwise  incompetent 

latter  (6   Bush,  701)  ;  and,  the  defendants  having  cross-examined  the 

res  and  having  obtained  leave  to  retake   their  depositions,  it  was  held 
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that  they  had  no  right  to  except  to  the  depositions  on  account  of  the  manner 
they  were  taken  or  for  want  of  notice  (5  B.  M.t  518-19);  and,  though  the  d« 
objection  to  a  deposition  had  been  sustained,  it  was  held  that  the  plaintiffs  ha< 
to  object  to  the  reading  of  it  by  the  defendant;  **  it  would  seem  that  they  have 
prejudiced,  and  ought  not  to  complain  that  the  defendant  did  what  they  want* 
9  Bushy  164. 

But  the  reading  of  a  deposition,  without  objection,  does  not  prevent  an  objec 
a  subsequent  trial  (1  Bibby  612),  though  the  objection  might  entitle  the  adverse 
continuance.     I  J.  J.  M.,  100. 

§  587  [65 1].  When  exceptions  to  be  taken. — 1 .  No  exception,  ot 
to  the  competency  of  the  witness,  or  to  the  relevancy  or  com 
of  the  testimony,  shall  be  regarded,  unless  it  be  filed  and  notec 
record  before  the  commencement  of  the  trial  (a)  and  before  oi 
the  first  term  of  the  court  after  the  filing  of  the  deposition. 

2.  Exceptions  to  the  competency  of  the  witness,  or  to  tl 
petency  or  relevancy  of  the  testimony,  may  be  made  before  oi 
the  trial  (b). 

(a)  As  to  the  commencement  of  trial,  see  \  590. 

[b)  In  an  action  in  equity,  it  was  held  that  the  trial  is  not  ended  until  final 
is  recorded,  and  there  was  no  emphasis  on  the  fact  that  the  trial  was  in  equity. 
Cassufy,  79  A>.,  392. 

§  588  [652].  Decisions  on  exceptions  before  trial — withdn 
depositions  for  re-certificate. — The  court,  on  the  motion  of  eithe 
shall  decide  upon  exceptions,  other  than  those  for  incompet 
irrelevancy,  before  the  commencement  of  the  trial ;  and,  if 
amining  officer's  certificate  be  defective,  whether  exceptions  ha 
sustained  or  filed  or  not — 

1.  The  party  for  whom  the  deposition  was  taken,  upon  tend 
the  clerk  or  justice,  having  custody  of  the  deposition,  money 
if  any  be  necessary,  to  pay  postage  upon  it  to  and  from  the  ex 
officer,  may  require  the  clerk  or  justice  to  deliver  the  depos 
mail  it,  under  seal,  with  half  of  the  sum  of  money  so  tendered 
examining  officer. 

2.  The  clerk  or  justice  shall  indorse  upon  the  deposition  the 
delivering  or  mailing  it,  and  the  examining  officer  shall  indorse 
the  time  and  mode  of  its  reception. 

3.  The  examining  officer  shall  amend  his  certificate,  if  he  a 
truthfully ;  and,  whether  he  amend  it  or  not,  he  shall  return  tl 
sition  to  the  officer  who  sent  it  to  him,  and  such  officer  shall 
reference  to  it  as  is  required  by  §  583. 

§589  [653].  Waiving  error  in  decisions  upon  exceptions. — E 
the  court,  in  its  decisions  upon  exceptions  to  depositions,  an 
unless  excepted  to. 
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ons  to  decisions  concerning  depositions  in  ordinary  actions,  see  note  3, 

].  What  is  commencement  of  trial. — If  the  trial  be  by  jury, 
of  the  jury  shall  be  deemed  the  commencement  thereof. 

SUBDIVISION  v. 

DEPOSITIONS  TO  BE  USED  IN  OTHER  STATES, 
ons  concerning. 

].  A  party  desiring  to  take  depositions  in  this  State,  to  be 
d  proceedings  in  other  States,  may  produce  to  a  judge  of 
urt  of  the  county  where  the  witnesses  reside  a  commission 
le  taking  of  such  depositions  or  a  notice  duly  served ; 
shall  be  the  duty  of  the  judge  to  issue  a  subpoena  requiring 
to  attend  at  a  specified  time  and  place  for  examination ; 
"  their  failure  to  attend  or  refusal  to  be  sworn  or  to  testify, 
>unished  as  is  provided  in  §  538. 

•  proceedings  before  an  examiner,  justice  of  the  peace,  or 
ic,  depositions  may  be  taken  by  such  officers  in  this  State, 
1  judicial  proceedings  in  other  States ;  and  the  officer  so 
^positions  shall  have  the  same  powers  in  taking  the  same 
he  county  courts  now  have ;  but  in  cases  of  contempt  and 
>f  punishment  for  the  same,  or  a  failure  upon  the  part  of 

punish  for  contempt,  then  it  shall  be  the  duty  of  the 
the  motion  of  the  witness  or  either  party  to  the  suit,  to 
writing,  report  his  actions  and  the  reason  therefor  to  the 

county  court  for  the  county  in  which  the  deposition  is 
and  the  court  may  change,  modify,  or  vacate  the  order 

and  shall  render  judgment  for  the  fine  imposed  by  the 
limself,  and  he  shall,  in  accordance  with  the  judgment  ren- 

to  the  officer  what  further  steps  shall  be  taken.  Act 
B4.] 
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ARTICLE  III. 

GENERAL  RULES  OF  EXAMINATION. 

$  592.  Order  in  which  proof  is  made  on  trial. 

\  593.  Control  of  court  over  mode  of  interrogation. 

\  594.  Direct  and  cross-examination. 

#  595.  Leading  questions. 

\  596.  Party  can  not  impeach,  but  may  contradict,  his  witness. 

\  597.  Impeachment  of  witness  by  adverse  party. 

g  598.  Proof  of  contradictory  statements. 

\  599.  Evidence  of  good  character. 

}  600.  Witnesses,  re-examination  of. 

§601.  separation  of. 

§  602.  Any  person  present  may  be  compelled  to  testify. 

\  603.  Calling  judge  or  juror  as  witness. 

§  604.  Proof  of  writing  by  witness. 

§  592  [656].   Order  in  which  proof  is  made  on  trial. — The  part 

begins  the  case  must,  ordinarily,  exhaust  his  evidence  before  the 

*  begins.     But  the  order  of  proof  shall  be  regulated  by  the  court, 

to  expedite  the  trial,  and  enable  the  tribunal  to  obtain  a  clear  vi 

the  whole  evidence. 

As  to  the  order  of  proof  see,  further,  §317,  subs.  3. 

§  593  [657].  Control  of  court  over  fnode  of  interrogation. — The 
shall  exercise  a  reasonable  control  over  the  mode  of  interrogati 
as  to  make  it  rapid,  distinct,  as  little  annoying  to  the  witness,  « 
effective  for  the  extraction  of  the  truth,  as  may  be;  but,  subject 
control,  the  parties  may  put  such  legal  and  pertinent  questions  a 
may  see  fit.  The  court,  however,  may  stop  the  production  of  f 
evidence  on  a  particular  point,  if  the  evidence  upon  it  be  aire 
full  as  to  preclude  reasonable  doubt. 

§  594  [658].  Direct  and  cross-examination. — The  examinatioi 
witness  by  the  party  producing  him  is  the  direct  examinatio: 
examination,  upon  the  same  matter,  by  the  adverse  party  is  the 
examination.  The  direct  examination  must  be  completed  befc 
cross-examination  begins,  unless  the  court  otherwise  direct. 

§  595  [659]-  Leading  qtiestiotis. — A  question  that  suggests 
witness  the  answer  which  the  examining  party  desires  is  a  leading 
tion.  On  the  direct  examination,  leading  questions  are  not  all 
except  under  special  circumstances  making  it  appear  that  the  in 
of  justice  require  it.  On  cross-examination,  the  adverse  party  m 
leading  questions ;  but,  if  he  examine  the  witness  on  new  matter* 
•examination  is  subject  to  the  same  rules  as  the  direct  examinatioi 

As  to  leading  questions,  see  note  to  \  579. 
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o].  Impeachment  or  contradiction  by  a  party  of  his  witness.  — 
'oducing  a  witness  is  not  allowed  to  impeach  his  credit  by 
bad  character  (a),  unless  it  was  indispensable  that  the  party 
uce  him ;  but  he  may  contradict  him  by  other  evidence, 
ing  that  he  has  made  statements  different  from  his  present 


can  no  more  impeach  his  own  witnesses  for  what  they  depose  on  cross- 

n  for  what  they  depose  at  his  instance.     5  Dana,  422. 

who  reads  a  deposition  taken  by  the  adverse  party  makes  the  deponent  his 

Musiek  v.  Ray,  3  Met.,  427. 

e  adoption  of  the  Code,  a  party  who  was  surprised  by  the  testimony  of  his 

ntradict  him  only  by  showing  that  the  facts  were  otherwise  than  as  stated 

ider  the  Code  he  may  contradict  his  witness  in  that  mode  or  by  showing 

e  statements  differing  from  his  present  testimony,  or  in  both  modes.     2 

x  Bush,  184. 

ty's  witness  state  a  fact  which  is  unfavorable  to  him,  and  deny  the  ex- 

which  is  favorable  to  him,  the  witness  can  not  be  contradicted  by  showing 

'iously  admitted  the  existence  of  the  latter  fact.     2  Met.,  24;  80  A3'.,  511. 

»i].    Impeachment  of  witness  by  adverse  party. — A  witness 

ached  by  the  party  against  whom  he  is  produced,  by  con-    ,     /1p '    , 

idence  (a),  by  showing  that   he   has    made  statements  dif-  J} 

his  present  testimony  (b),  or  by  evidence  that  his  general  //  ^»  •  ^r 

>r  untruthfulness  or  immorality  renders  him  unworthy  of 

t  not  by  evidence  of  particular  wrongful  acts  (d),  except 

e  shown  by  the  examination  of  a  witness,  or  record  of  a 

at  he  has  been  convicted  of  felony. 

of  exceptions  taken  on  a  former  trial  may  be  used  to  contradict  a  witness. 

may  be  discredited  by  disproving  circumstances  detailed  by  him,  as  well 
the  principal  point  of  his  evidence.      I  Bibb,  125. 

y  may,  by  cross-examination,  compel  a  witness  "to  disclose  his  interest  in 
his  motives  and  prejudices,  with  the  view  of  enabling  the  jury  to  place  a 
on  his  testimony."     81  Ky.,  483. 

may  allow  a  witness  to  be  recalled  and  cross-examined,  with  the  view  of 
ion  for  contradicting  his  testimony.  Scott  v.  Commonwealth,  4  Met.,  231. 
examination  of  a  witness  as  to  collateral  and  irrelevant  matters,  for  the 
radicting  him  [or  for  any  other  purpose],  should  not  be  permitted ;  and, 
tould  answer  such  questions,  contradictory  evidence  would  not  be  ad- 
M.,  545;    14    Bush,  357;    13   Id.,  456;  80  Ay.,  511;    81   Id.,   483;   82 

trmatt  v.  Virgin  &  wife,  18  B.  M.,  792,  the  court  said  :  "The  extent  of  the 
e  on  the  examination  in  chief  is  as  to  the  general  character  of  the  witness, 
bad.  His  or  her  general  character  for  truth  and  veracity,  and  whether 
on  oath." 

nder  the  old  practice  that  a  party  had  not  only  the  right  to  prove  that  an 

*as  a  man  of  general  bad  character  as  a  man  of  truth,  whether  under  oath 

May,  3  Dana,  79)  but  a  right  to  prove  that  he  was  a  man  of  general  bad 
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563].  Evidence  of  good  character  of  witness. — Evidence  of  the 
icter  of  a  witness  is  inadmissible,,  until  his  general  reputation 
npeached. 

ce  of  the  good  character  of  a  witness  is  not  admissible  where  he  is  only 
proof  of  his  having  made  a  different  statement  on  another  occasion,  or  by 
\  which  contradict  those  stated  by  him  in  his  testimony.  2  Met,  583. 
>sition  taken  to  impeach  the  credit  of  a  witness  can  not  be  read  by  the 
,  if  the  party  taking  it  decline  to  read  it,  and  fail  to  assail  the  character  of 
itended  to  be  impeached  by  it.  If  the  character  of  the  witness  had  been 
e  party  taking  the  deposition,  and  he  had  declined  to  read  it,  the  adverse 
have  had  the  right  to  do  so  for  the  purpose  of  sustaining  his  witness.     8 

564].   Re-examination  of  witness, — A  witness  once  examined 

1  re-examined  as  to  the  same  matter  without  leave  of  the 

it  he  may  be  re-examined  as  to  any  new  matter  upon  which 

1  examined  by  the  adverse  party.     After  the  examination  on 

is  concluded,  the  witness  can  not  be  recalled  without  leave 

rt. 

565].   Separating  witnesses. — If  either  party  require  it,  the  fl()R  17' 

r  exclude  from  the  court-room   any  witness  of  the  adverse 

t  the  time  under  examination,  so  that  he  may  not  hear  the 

of  the  other  witnesses  (a).     [But  this  rule  shall  not  apply  to 

to  the  action  or  the  officers  of  the  court.     Act  May  7,  1886]. 

ras  held  to  apply  to  a  motion  to  disbar  an  attorney  (8  Bush,  96),  and  to  trials 
Ky.%  432) ;  but  it  is  not  mandatory,  but  leaves  the  question  of  exclusion  to 
iscretion  of  the  court.     82  A>.,  87,  88. 

166].   Persons  present  may  be  compelled  to  testify. — A  person 

fore  a  court  or  before  a  judicial  officer  may  be  compelled  to 

le  same  manner  as  if  he  were  served  with  a  subpoena. 

'&j\   Calling  judge  or  juror  as  witness. — The  judge  or  a  juror 

led  as  a  witness ;  but,  in  such  case,  it  is  in  the  discretion  of 

3  suspend  the  trial  and  order  it  to  take  place  before  another 

ury;  and,  if  a  party  know,  when  the  jury  are  sworn,  that  a 

be  called  by  him  as  a  witness,  he  shall  then  disclose  it,  and 

mil  be  excluded  from  the  jury. 

i68].   Proof  writing  by  witness. — A  writing  shown  to  a  witness 

pected  by  the  adverse  party,  and,  if  proved  by  the  witness,  fa  Q]t     c, 

read  to  the  jury  before  his  testimony  is  closed ;  otherwise,  it 

read,  unless  the  witness  be  recalled. 

(writing  proved  by  comparison,  see  Act  of  1886,  appended  to  \  221  of  Crim- 

27 

Digitized  by  VjOOQlC 


4l6  EVIDENCE.  tT1- 


PART   II. 
COMPEtEN'CY   OF    WITNESSES.* 

§  605  Competency  of  witnesses  generally. 
§  606-1.  husband  and  wife. 

2.  party,  against  infant  under  14. 

2,  6.  person  of  unsound  mind. 

2,  6.  decedents. 

3»  defendant  constructively  summoned. 

4.  Party  can  not  testify  after  taking  testimony. 

5.  Attorneys  and  priests,  as  to  communications  and  confessions. 

7.  Testimony  of  party  as  to  entries  on  account-books. 

8.  Prisoners  incompetent :  nor  can  party  testify  against. 

9.  Assignors,  when  incompetent. 
10.  Party,  how  compelled  to  testify. 

•  11.  Competency  of  attesting  witnesses;  and  of  parties,  to  make  certain  a 

not  affected  by  this  section. 
\  607.       Other  objections  go  to  credibility. 

\  608.       Interrogator's  testimony  as  tD  new  matter  in  equitable  actions. 
%  609.  ordinary  actions. 

§  605  [669].    Competency  of  witnesses  generally. — Subject  to  t 
'  ceptions  and    modifications  contained  in  §  606,  every  person  is 
petent  to  testify  for  himself  or  another  (#),  unless  he  be  found 
court  incapable  of  understanding  the  facts  concerning  which  r 
timony  is  offered  (b). 

(a)  The  Code  dispenses  with  religion  as  a  test  of  competency  in  civil  cases, 
Constitution  dispenses  with  it  as  a  test  in  criminal  cases.  Bush  v.  The  Commonw 
Ky.,  244. 

(d)  A  witness  may  be  competent  to  prove  what  a  deceased  witness  stated  on  1 
trial,  though  unable  to  state  his  precise  words — an  exactness  which  ought  to  excite 
as  to  his  honesty.  It  is  sufficient,  "if  the  witness  is  able  to  state  the  substance  of 
was  sworn  in  the  former  trial"  (17  B.  Af.9  623-24),  "in  reference  to  the  material 
in  issue."     80  Ay.,  247. 

"  When  a  witness  states  that  he  remembers  the  substance  of  all  the  deceased 
testified  to,  both  on  the  direct  and  the  cross-examination,  he  is  a  competent  witne 
when  the  evidence  is  heard,  if  it  does  not  appear  that  the  witness  does  not  remen 
substance  of  all  that  the  deceased  person  testified  to,  the  evidence  should  be  pern 
go  to  the  jury;  but,  if  it  be  manifest  to  the  court  that  the  witness  does  not  so  rei 
the  evidence  should  be  rejected.  .  .  .  Apparent  or  actual  contradictions  in 
timony  of  witnesses  who  purport  to  relate  the  .substance  of  the  evidence  given 
ceased  witness  go  not  to  the  admissibility  of  the  testimony,  but  only  to  its  weight  , 
jury."     80  A>.,  246-47. 

And  see  10  Bush,  16,  17,  as  to  proof  of  confessions  or  conversations. 

^For  legislation  on  this  subject  which  this  Code  seems  to  have  superseded  by  repeal  or  re-ei 
■ee  \\  669  to  675  of  the  Code  of  1854,  and  an  act  of  January  30,  1872,  which  was  re-enacted  in  \ 
chapter  37,  of  the  General  Statutes. 

For  cases  which  arose  under  that  act  and  those  sections  of  the  General  Statutes  (and  whic 
me  to  have  no  bearing  on  cases  arising  under  this  Code),  see  Booth's  ex' r  v.  Vanarsdale,^  £ 
Manioris  adm'r  v.  Manion's  adm'x,  10  A£,  295 ;  Wilson,  guardian,  v.  Unselts  adm'r,  12  /<£,  21; 
v.  Hunter,  cVc,  13  Id.,  163  ;  Caves'  devisees  v.  Caves'  heirs,  Id.,  452  ;  Wor.hley's  adm'r  v.  Nam* 
510;  Allen,  6fc,  v.  Russell,  &*c,  78  Ay.,  105. 
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70].  Competency  of  husband  and  wife. — [i.  Neither  a  husband 

t  shall  testify,  while  the  marriage  exists  or  afterwards,  con- 

y  communication  between  them  during  marriage  (a).     Nor 

of  them  testify  against  the  other  (&).    Nor  shall  cither  of  them 

;he  other,  except  in  an  action  for  lost  baggage  or  its  value  c?S  W  4 

:ommon  carrier,  an  innkeeper,  or  a  wrongdoer,  and  in  such  £/  Oi.kJ 

tr  or  both  of  them  may  testify ;  and,  except  in  actions  which 

i  been  brought  by  or  against  the  wife,  if  she  had  been  un- 

d  in  such  actions  either,  but  not  both,  of  them  may  testify(f). 

t  that  when  a  husband  or  a  wife  is  acting  as  agent  for  his  or 

,  either  of  them  may  testify  as  to  any  matter  connected  with 

»ncy. 

ietency  of  witness  against  decedents,  &c. — Subject  to  the  pro- 

iubsection  seven  of  this  section,  no  person  shall  testify  for-^"*'** 

concerning  any  verbal  statement  of,  or  any  transaction  with,  £/  (ft.  ?.t 

done  or  omitted  to  be  done  by,  an  infant  under  fourteen 
e,  or  by  one  who  is  of  unsound  mind  or  dead  when  the  testi- 
;red  to  be  given  (e)f  except  for  the  purpose  and  to  the  extent 

one  who  is  living,  and  who,  when  over  fourteen  years  of 
;ound  mind,  heard  such  statement,  or  was  present  when  such 
took  place,  or  when  such  act  was  done  or  omitted,  unless : 
nfant  or  his  guardian  shall  have  testified  against  such  person, 
ice  to  such  statement,  transaction,  or  act ;  or, 

the  person  of  unsound  mind  shall,  when  of  sound  mind, 
*d  against  such  person  with  reference  thereto ;  or, 
lecedent,  or  a  representative  of,  or  some  one  interested  in 
shall  have  testified  against  such  person  with  reference  there- 
gent  of  the  decedent  or  person  of  unsound  mind,  with  ref- 
ach  act  or  transaction,  shall  have  testified  against  such  per- 
?ference  thereto  (g),  or  be  living  when  such  person  offers  to 

reference  thereto. 
'  can  not  testify  after  taking  testimony. — No  person  shall  testify 

in  chief,  in  an  ordinary  action,  after  introducing  other  testi- 
imself,  in  chief;  nor,  in  an  equitable  action,  after  taking  other 
or  himself,  in  chief. 

mony  of  attorneys  and  priests  as  to  communications  and  confes- 
attorney  shall  testify  concerning  a  communication  made  to 

professional  character  by  his  client,  or  his  advice  thereon, 
\  client's  consent  (A) ;  nor  shall  a  clergyman  or  priest  testify 

any  confession  made  to  him  in  his  professional  character  in 
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sisting  the  probate  of  the  will,  but  the  defeat  of  the  motion  to  probate  will 
advantage,  and  her  husband  can  not  be  called  to  testify  against  her  interest" 
U  - 

e  wife  caa  elect  which  of  them  shall  testify.    9  Bush,  719;  81  JCy.t  13. 
action  by  a  husband's  creditors  to  set  aside  a  conveyance  to  his  wife  which  it 

fraudulent,  he  can  testify  for  her.     87  Ay.,  55. 

ion  by  husband  and  wife  for  an  injury  to  real  property  owned  by  them  jointly, 
>t  testify  against  the  defendant.  14  Ky.  L.  Rep,,  145. 
te  fact  that  the  witness  is  not  a  party  to  the  action  is  immaterial :  in  an  action 
igainst  an  administrator,  a  beneficiary  is  incompetent  to  testify  for  the  plaintiff 
iction  between  a  former  trustee  and  the  defendant's  intestate.  86  Ky.%  223. 
>es  the  mere  fact  that  the  witness  is  a  party  to  the  action  make  him  incompe- 
n  an  action  by  an  executor  against  a  principal  and  his  surety,  the  surety, 
a  judgment  had  been  rendered  by  default,  was  held  to  be  a  competent  witness 
'  the  principal's  plea  of  usury.     79  Ky.y  131. 

1  action  by  an  administrator  against  co-partners,  one  of  them  can  not,  by 
gment  to  go  against  him,  make  himself  a  competent  witness  for  others  in 
eir  plea  of  payment  to  the  intestate.     85  Ky.%  320 

action  by  A's  executor  against  B,  as  principal,  and  against  said  B  and  C, 
D,  who  was  surety  in  the  note  sued  on,  B  made  no  defence,  but  C  pleaded 
ntiflfs  intestate  had  discharged  D  from  liability  by  giving  indulgence  to  B; 
jld  that  B  was  not  a  competent  witness  to  prove  that  fact.     79  Ky,,  61. 
,  partners,  executed  their  note  to  D,  a  guardian,  payable  to  him  in  hisindi- 

D  having  becOme  insolvent,  the  surety  in  his  fiducial  bond  paid  his  debt  to 
1  sued  A,  the  survivor  of  the  firm  of  A  &  B,  for  the  amount  of  said  note, 
it  was  for  money  of  the  ward  lent  by  D ;  and  A  pleaded,  as  a  set-off,  a  debt 
o  the  firm  of  A  &  B;  and  it  was  held  that  D  was  incompetent  to  prove  that 
through  the  deceased  partner  who  borrowed  the  money,  that  it  was  the  money 
ind  borrowed  it  as  such.  Alexander's  exyrs  v.  Alford,  &V.,  12  Jty.  Z.  /?.,  363. 
other  of  a  bastard  is  a  competent  witness  to  prove  a  contract  made  by  the 
er  for  the  support  of  the  child,  though  the  father  be  dead.  83  A}'.,  544. 
the  competency  of  heirs  and  devisees  concerning  the  execution  of  a  will, 
of  the  testator,  and  his  subjection  to  undue  influence,  see  cases  cited  and 
sreon,  in  the  note  to  }  13,  chapter  113,  of  Bullitt  &  Feland's  General  Statutes 

887). 

ords  "  offered  to  be  given"  refer,  as  to  depositions,  not  to  the  time  of  taking 
the  time  when  it  is  proposed  to  read  them.  78  A}.,  595-96. 
t  action  against  executors  to  set  aside  a  deed  alleged  to  have  been  obtained 
ntiff  by  the  fraud  and  undue  influence  of  their  testator,  it  was  held  that,  the 
iving  testified  to  facts  from  which,  if  left  unexplained,  it'must  necessarily  be 
the  plaintiff  executed  the  deed  freely,  voluntarily,  and  with  full  knowledge 
ts,  purpose,  and  effect;  the  plaintiff  was  competent  "to  testify  concerning 
isaction,  and  in  connection  therewith  to  state  she  executed  the  deed  because 
stator]  requested  her  to  do  so,  and  did  not  understand  or  attempt  to  under* 
tuse  she  had  confidence  in  him,  and  believed  he  would  ask  her  to  do  only  what 

85  A>.,  345- 

fact  that  the  agent  of  a  decedent  had  testified  at  a  former  trial  does  not  make 
arty  competent  to  testify  at  another  trial,  the  agent  having  died.  80  Ky.,  453, 
ill  other  cases  an  attorney  is  a  competent  witness  for  or  against  his  client, 
should  or  should  not  testify  while  the  relation  subsists  is  a  question  of  profes* 
ety,  which  he  alone  is  to  determine  for  himself  and  with  which  the  court  hat 
'    3  Met.,  53. 
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{k)  See  78  Ky.,  597,  and  85  Id.,  345. 

(/)  I  have  found  no  decision  concerning  this  subsection. 

Poor,  <5rV.,  v.  Robinson,  &>c,  13  Bush,  290,  relates  to  entries  by  disinterested 
in  the  books  of  a  bank  which  had  no  interest  in  the  controversy. 

In  Brannin  &  Smith  v.  FortSs  adm'rs,  12  B,  M.,  506  (decided  in  1851),  it  was  he] 
if,  as  has  been  held  in  some  of  the  States,  proof  of  entries  in  an  account  book  is  adr 
for  any  purpose  in  favor  of  the  party  who  made  them,  it  is  not  admissible  for  the  pur] 
showing  that  he  had  paid  the  note  on  which  he  was  sued  by  the  payee's  administrat 

And  in  Lawhorn  v.  Carter,  1 1  Bush,  7,  which  was  an  action  by  a  surviving  partn 
note  of  the  defendant  to  the  firm,  it  was  held  that  the  plaintiff's  testimony  as  to 
made  on  the  books  of  the  firm  by  his  partner  and  by  clerks,  all  of  whom  were  des 
incompetent  to  prove  that  the  firm  had  not  received  certain  goods  alleged  to  hai 
delivered  by  the  defendant ;  first,  because  the  account  showed  on  its  face  that  it  < 
contain  the  original  entries  of  the  items  appearing  on  it;  and,  secondly,  beca 
account  book  is  not  admissible  to  establish  a  negative  proposition. 

(m)  The  assignment  of  a  check  to  which  a  firm  is  equitably  entitled,  made  by  tl 
owner  of  it  after  the  death  of  the  drawer,  to  one  member  of  the  firm  at  the  request 
other,  does  not  make  the  latter  a  competent  witness  for  the  former,  in  an  action 
the  drawer's  executor.     80  Ky.,  455-56. 

(»)  As  to  the  meaning  of  this  section  so  far  as  it  relates  to  attesting  witnesses  t 
see  General  Statutes,  ch.  113,  \  13. 

§  607  [671].    0 titer  objections  go  to  credibility  of  witness. — All 
objections  to  witnesses  shall  go  to  their  credit  alone,  and  be  weigh 
the  jury  or  tribunal  to  which  their  evidence  is  offered. 

§  608  [672].  Interrogator's  testimony  as  to  new  matter. — In  equ 
actions,  if  a  party,  in  answering  interrogatories,  state  new  mattei 
responsive  to  the  inquiries,  the  party  interrogating  may,  befor 
trial,  file  his  written  statement,  under  oath,  concerning  such  nev 
ters,  which  shall  be  read  as  a  deposition,  though  the  party  so  ansv 
may  have  died  or  have  become  a  prisoner  or  of  unsound  mind. 

§  609  [673].  In  ordinary  actions,  if  a  party,  in  answering  inte 
tories,  or  when  introduced  as  a  witness,  state  new  matters  not  re 
sive  to  the  inquiries  of  the  adverse  party,  the  latter  shall  be  allov 
testify  orally  concerning  such  new  matter,  though  the  party  so  ansv 
may  have  died  or  have  become  a  prisoner  or  of  usound  mind. 

PART  III. 

PERPETUATION   OF   EVIDENCE. 

§  610.  Who  may  perpetuate  evidence. 

J  611.  Proceedings  against  expected  adverse  party. 

J  612.  How  depositions  to  be  taken,  &c. 

J  613.  Circumstances  under  which  they  may  be  read. 

$  614.  Upon  trial  in  another  county,  copies  may  be  read. 

\  615.  Evidence  heretofore  perpetuated. 

§  610  [676].  Who  may  perpetuate  evidence. — A  person  who  resi 
this  State  and  expects  to  be  a  party  to  an  action  in  a  court  here< 
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g  a  non-resident  of  this  State,  has  an  interest  in  real  property 
ncerning  which  he  expects  to  be  a  party  to  an  action  in  a 
:of ;  and  who  desires  to  perpetuate  the  testimony  of  witnesses, 
in  the  circuit  court  of  the  county  in  which  he  resides,  or  in 
*  property  is  situated,  a  petition  in  equity,  verified  by  his 
tating — 

it  he  expects  to  be  a  party  to  an  action  in  a  court  of  this 
1  the  nature  of  the  expected  controversy. 
:  name,  age,  and  place  of  residence,  of  the  expected  adverse 
known  by  the   petitioner;  or   his  ignorance   thereof,  if  not 
him. 

t  the  evidence  of  witnesses — whose  names  and  the  facts,  gen- 
pected  to  be  proved,  shall  be  stated — is  believed  by  the 
to  be  material  to  him. 

:  obstacles  preventing  the  commencement  of  the   action  or 
g,  if  he  expects  to  commence  the  same. 
\p77>   679].   Proceedings  against  expected  adverse  party. — I, 
:ted  adverse  party  shall  be  summoned  and  proceeded  against 
le  manner  as  a  defendant  to  an  action. 

er  such  expected  party  is  brought  before  the  court,  actually  or 
vely,  the  court  may,  in  its  discretion,  make  an  order  for  the 
on  of  the  witnesses. 

"678,  680].   How  depositions  to  be  taken. — i.   If  the  examin- 
ee witnesses  be  permitted  by  the  court,  their  depositions  shall 
certified,  and  delivered  or  sent  to  the  clerk  of  the  court,  and 
y  him,  as  depositions  in  equitable  actions. 
\  petitioner  shall  pay  all  costs  incurred. 

681].  Circumstances  under  which  they  may  be  read. — Upon  a 
e  controversy  in  the  petition  mentioned,  between  the  persons 
med  as  expected  parties  or  their  representatives  or  successors, 
ositions,  subject  to  exceptions  as  if  they  had  been  taken 
;he  action,  may  be  read  by  either  party  under  the  circum- 
escribed  in  §  554. 

682].  Upon  trial  in  another  county \  copies  may  be  read. — If  the 
ot  in  the  court  in  which  the  deposition  is  filed,  it  and  the 
>rder,  notice,  and  proof  of  service,  or  certified  copies  thereof, 
ad  as  evidence. 

[683].  Eindence  heretofore  perpetuated. — Evidence  which  has 
lay  be  perpetuated,  agreeably  to  laws  heretofore  in  force,  may 
1  the  trial  of  any  action  or  suit  which  has  been  or  may  be  com- 
"i  any  court  of  this  State,  subject  to  exceptions  as  if  they  had 
n  pending  such  suit  or  action. 
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TITLE   XIV. 

MISCELLANEOUS    PROCEEDINGS. 

Chap.  i.  Security  for  costs. 

"  2.  Motions  and  notices. 

tl  3»  Offer  to  compromise. 

"  4.  Submitting  a  contrmiersy. 

"  5*  Offer  to  confess  judgment. 

"  6.  Proceedings  upon  executions  and  distress  warrants. 

"  7.  Proceedings  by  sureties. 

CHAPTER  I. 

SECURITY   FOR   COSTS. 

t  616.  Surety  for  costs,  who  must  give. 

§  617.  .  dismissal  of  action  on  failure  to  give. 

I  618.  must  be  given  by  plaintiff,  becoming  non-resident. 

i  619.  insolvent  guardian,  &c,  may  be  required  to  give. 

§  620.  motion  for  additional. 

i  621.  liability  of  attorney  as. 

§  616  [684].  Who  must  give  security  for  costs. — A  plaintiff  w 
nonresident  of  this  State,  or  a  corporation  other, than  a  bank  crea 
the  laws  of  this  State,  before  commencing  an  action,  shall  file 
clerk's  office  a  bond  of  a  sufficient  surety,  to  be  approved 
clerk  (a),  for  the  payment  of  all  costs  which  may  accrue  in  the 
in  the  court  in  which  it  is  brought,  or  in  any  other  to  which  it  r 
carried,  either  to  the  defendant  or  to  the  officers  of  the  courts. 

(a)  As  was  held  with  reference  to  the  giving  of  security  for  costs  under  .£  414, 
nizances  of  record,  in  civil  as  well  as  criminal  cases,  when  taken  as  security, 
inconsistent  with  any  statute  prescribing  the  form  of  such  security,"  are  valid  obi 
Kinney \  <5rV.,  v.  Batman*  s  exyxy  6  Bushy  696.  But  it  seems  clear  that  that  doctrine 
apply  to  sureties  for  costs  under  J  616. 

§  617  [685].  Dismissal  of  action  for  failure  to  give  bond  for  c 
An  action  in  which  a  bond  for  costs  is  not  given,  as  is  required  by 
shall  be  dismissed  on  the  motion  of  the  defendant  at  any  time 
judgment,  unless  in  a  reasonable  time,  to  be  allowed  by  the  coui 
the  motion  is  made  therefor,  such  bond  be  filed,  securing  all  pa 
future  costs ;  and  the  action  shall  not  be  dismissed  or  abated,  if  ; 
for  costs  be  given  in  such  time  as  the  court  may  allow. 

§  618  [686].  Bond  by  plaintiff  becoming  non-resident. — If  the  p 
in  an  action,  after  its  institution,  become  a  non-resident  of  this 
he  shall  give  security  for  costs  in  the  manner  and  under  the  resti 
provided  in  the  preceding  sections  of  this  chapter. 
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§  619  [687].  Bond  by  insolvent  guardians,  &c. — A  guardian,  curator, 
committee,  or  next  friend,  suing  for  a  person  under  disability ;  and 
every  plaintiff  suing  as  an  assignee,  except  an  indorsee  of  a  bill  of 
exchange  or  a  promissory  note  placed  upon  thd  footing  of  a  bill  of 
exchange,  when  insolvent,  may  be  required  to  give  security  for  costs ; 
and  on  failure  to  do  so  in  a  reasonable  time  after  it  is  directed  by  the 
court,  upon  the  motion  of  the  defendant  his  action  shall  be  dismissed. 

If  both  an  infant  plaintiff  and  his  next  friend  are  insolvent,  the  court  may  allow  them 
to  sue  in  forma  pauperis.     12  Bush%  125. 

§  620  [688].  Motion  for  additional  surety  for  costs. — In  an  actfon  in 
which  a  bond  for  costs  has  been  given,  the  defendant  may  at  any  time 
before  judgment,  after  reasonable  notice  to  the  plaintiff,  move  the  court 
for  additional  security  on  the  part  of  the  plaintiff;  and,  if,  on  such 
motion,  the  court  be  satisfied  that  the  surety  in  the  plaintiff's  bond  has 
removed  from  this  State,  or  is  not  sufficient  for  the  amount  thereof,  it 
may  dismiss  the  action,  unless  in  a  reasonable  time,  to  be  fixed  by  the 
court,  sufficient  security  be  given  by  the  plaintiff. 

§  621  [689].  Liability  of  attorneys  for  costs. — If  process  be  issued  in 
an  action  by  the  direction  of  an  attorney  for  a  plaintiff  who  is  required 
by  the  first  section  of  this  chapter  to  give  security  for  costs,  but  who 
has  failed  to  do  so,  the  attorney  shall  be  liable  as  surety  for  the  costs  in 
the  action,  until  a  bond  is  given ;  and  his  liability  may  be  enforced  by 
orders  of  court,  and  by  proceedings  as  for  contempt,  if  they  be  not 
obeyed. 

Though  {744  declares  that  "  the  appellant  may  be  required  to  give  security  for  costs  as 
plaintiffs  in  civil  actions  may  be  so  required,"  an  attorney  prosecuting  an  appeal  for  a  non- 
resident defendant  is  not  liable  for  costs,  though  no  security  may  have  been  given  therefor ; 
and  even  if  such  liability  existed,  the  Court  of  Appeals  would  have  no  power  to  enforce  it. 
2  4/*/.,  1 13-14. 

CHAPTER  II. 

MOTIONS   AND   NOTICES. 

i  622.  Order  defined. 
%  623.  Motion  defined. 

\  624.  Notice,  requisites  of,  and  by  whom  to  be  served. 
\  625.  how  served  generally. 

\  626.  when  court  may  direct  mode  of  serving. 

\  627.  how  served  on  person  under  disability. 

\  628.  corporations. 

\  629.  married  women. 

\  630.  absent  defendants. 

,\  631.  to  attorney,  of  motion  or  proceeding. 

{  632.  to  take  depositions. 

i  633.  punishment  of  officer  failing  to  serve. 
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§  622  [690].  Order  defined. — A  direction  or  decision  of  a  cot 
judge  entered  upon  the  order-book  or  made  in  writing,  in  an  a 
and  not  final,  is  an  order. 

§623  [691].  Motion  defined. — An  application  for  an  order 
motion. 

See  $  444  and  note  (c)  thereto,  as  to  statutory  motions  and  motions  not  authori 
statute ;  and  see  §g  444  to  449,  and  notes,  as  to  proceedings  on  motions. 

§624  [692].  Requisites  of  notice,  and  by  whom  to  be  served. — 1. 
notices  mentioned  in  this  Code  must  be  in  writing,  must  concisely 
the  purport  thereof  (a),  and  may  be  served  by  an  officer  who  is  ai 
ized  to  serve  a  summons,  or  by  any  person  who  is  over  the  aj 
sixteen  years  and  not  a  party  to,  nor  interested  in,  the  action. 

2.  The  person  who  serves  a  notice  must,  by  an  indorsement  < 
state  when  and  how  it  was  seryed ;  and,  if  a  copy  of  it  be  not  deli 
to  the  person  to  whom  it  is  directed,  the  indorsement  must  stai 
facts  authorizing  the  manner  of  service  pursued. 

3.  If  the  person  who  serves  a  notice  be  an  officer,  his  indorse 
must  show  his  official  position ;  if  he  be  not  an  officer,  he  must 
an  affidavit  that  his  indorsement  is  true,  that  he  is  over  sixteen  ye; 
age,  and  that  he  is  not  a  party  to,  nor  interested  in,  the  action. 

4.  Such  indorsement  of  an  officer,  and  such  indorsement  and  aflf 
of  one  who  is  not  an  officer,  shall  be  proof  of  the  service. 

(a)  1.  See  §446  and  notes,  as  to  notices  of  motions. 

2.  Objection  to  sufficiency  of  notice  is  waived  by  an  appearance  and  trial  on  the 
78  A>.,  602. 

§  625  [693].  How  notice  to  be  served  generally. — A  notice  m 
served  by  delivering  a  copy  of  it  to  the  person  to  whom  it  is  dire 
or  by  offering  to  deliver  it  to  him ;  or,  if  he  can  not  be  found  ; 
usual  place  of  abode,  by  leaving  a  copy  there  with  a  person  ove 
.age  of  sixteen  years  residing  in  the  same  family  with  him ;  or, 
such  person  be  there,  by  affixing  such  copy  to  the  front  door  of 
place  of  abode ;  or,  if  the  person  to  whom  the  notice  is  directed 
not  be  found  and  has  no  known  place  of  abode  in  this  State,  the  1 
may  be  served  by  delivering  a  copy  to  his  agent  or  attorney. 

A  sheriff's  return,  on  a  notice  of  a  motion,  that  he  had  executed  it  by  leaving 
copy  with  the  wife  of  the  defendant,  he  not  being  at  home,  is  prima  facie  suffici< 
Duv.\  306. 

§  626  [694].  IV/ien  court  may  direct  mode  of  serving  notice. — I 
person  to  whom  a  notice  is  directed  have  no  known  place  of  abc 
this  State  and  no  known  attorney  residing  in  this  State;  or,  i 
persons  to  be  notified  be  numerous,  the  court  may  direct  the  mo< 
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*  notices,  and  to  what  persons,  if  any,  they  shall  be  given. 
1  copy  of  the  order  must  be  returned  with  the  service  of  the 

595].  Service  of  persons  under  disability. — A  notice  to  a  person 
der  any  disability,  excepting  coverture,  or  infancy  and  cov- 
ibined,  shall  be  served  on  his  guardian,  guardian  ad  litem, 
mnmittee,  or  next  friend,  if  he  have  one,  who  represents  him 
on. 

696].   Service  on  corporations. — A  notice  to  a  corporation 
rved  on  its  chief  officer  or  agent,  or  on  its  attorney. 
597]  Service  on  married  women. — If  husband  and  wife  unite  in 
r  defending  an  action,  the  service  of  a  notice  on  the  husband 
jemed  a  service  on  the  wife. 

598].  Sendee  on  absent  defendants. — A  notice  to  a  person  con- 
summoned  and  not  appearing  shall  be  served  on  the  attorney 
to  defend  for  him. 

599].  Service  on  attorney. — Unless  it  be  otherwise  specially 
1  this  Code,  a  notice  to  a  party  in  an  action  of  any  motion 
ing  to  be  made  or  taken  therein,  in  court  or  before  a  judge, 
•ved  upon  such  party  or  his  attorney ;  but  the  service  upon 
jy  must  be  by  delivering  to  him  a  copy  of  the  notice. 
700].  Notice  to  attorney  to  take  depositions. — If  a  party  to  an 
tiis  [guardian,]  guardian  ad  litem,  curator,  committee,  or  next 
not  reside  in  the  county  in  which  it  is  pending,  a  notice  to 
e  depositions  may  be  served  by  delivering  a  copy  thereof  to 

y- 

eted  word  guardian  is  omitted  from  the  enrolled  act. 

is  taken  on  notice  to  a  corresponding  attorney  appointed. for  infants  con- 
mmoned  and  before  the  appointment  of  a  guardian  ad  litem,  .««  will  be  corn- 
ice for  or  against  the  infants  after  they  or  their  guardians,  if  they  are  still 
appear  and  make  defence."     9  Bush,  503-04. 

701].  Punishment  of  officer  failing  to  serve  notice. — An  officer 
ny  notice  in  an  action  is  properly  delivered  for  service  within 
shall  serve  and  return  it  to  the  party  who  delivered  it  to  him. 
to  perform  this  duty  may  be  punished  as  a  disobedience  of 
3  of  the  court. 
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CHAPTER  III. 

OFFER   TO   COMPROMISE. 

$  634.  Offer  of  defendant  to  let  judgment  go  for  certain  sum. 

{  635.  if  his  defence  fail,  to  let  judgment  go  for  a  specified 

$  636.  Neither  offer  shall  postpone  trial. 

§  634  [702].  Offer  of  defendant  to  let  judgment  go  for  certain  s 
The  defendant  in  an  action  for  the  recovery  of  money,  only,  m 
any  time  before  the  trial,  serve  upon  the  plaintiff  or  his  atton 
offer  in  writing  to  allow  judgment  to  be  taken  against  him  for  th 
specified  therein.  If  the  plaintiff  accept  the  offer,  and  give 
thereof  to  the  defendant  or  his  attorney,  within  five  days  after  th 
was  served,  the  offer,  and  an  affidavit  that  the  notice  of  acceptan< 
delivered  in  the  time  limited,  may  be  filed  by  the  plaintiff; 
defendant  may  file  the  acceptance,  with  a  copy  of  the  offer  verif 
affidavit ;  and,  in  either  case,  the  offer  and  acceptance  shall  be 
upon  the  record,  and  judgment  shall  be  rendered  accordingly, 
notice  of  acceptance  be  not  given  in  the  period  limited,  the  offc 
be  deemed  withdrawn,  and  shall  not  be  given  in  evidence  nor  men 
on  the  trial.  If  the  plaintiff  fail  to  obtain  judgment  for  more  th< 
offered  by  the  defendant;  he  shall  pay  the  defendant's  cost  fro 
time  of  the  offer. 

An  attorney  at  law,  under  general  authority  as  such,  independently  of  any 
authority  conferred  upon  him  by  his  client,  has  no  power  to  compromise  the  suit  o 
tender  the  claim  of  his  client  to  the  defendants  in  the  action,  and  dismiss  his  ] 
The  extent  to  which  the  authorities  go  is,  that  admissions  made  by  an  attorney  of  r 
court,  in  a  case  then  pending,  while  conducting  and  managing  it,  and  preparatoi 
trial  or  decision  of  the  case,  are  binding  upon  the  client.     3  Met.%  438. 

§  635  [703].  Offer  of  defendant,  if  his  defence  fail,  to  let  judgn 
for  a  specified  sum. — In  an  action  for  the  recovery  of  money  on 
defendant,  having  answered,  may  serve  upon  the  plaintiff  or  his  at 
an  offer  in  writing  that,  if  he  fail  in  his  defence,  the  amount 
recovery  shall  be  assessed  at  a  specified  sum.  If  the  plaintiff 
the  offer  and  give  notice  thereof  to  the  defendant  or  his  att 
within  five  days  after  it  was  served,  and  the  defendant  fail  in  his  d< 
the  judgment  shall  be  for  the  amount  so  agreed  upon.  If  the  p 
do  not  accept  the  offer,  he  shall  prove  the  amount  to  be  recovei 
if  the  offer  had  not  been  made.  The  offer  shall  not  be  given 
dence  nor  mentioned  on  the  trial.  And,  if  the  amount  recovered 
plaintiff  do  not  exceed  the  sum  mentioned  in  the  offer,  the  def 
shall  recover  his  costs  incurred  in  the  defence  in  respect  to  the  qi 
of  amount,  to  be  taxed  under  the  direction  of  the  court. 
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ction  "applies  alone  to  cases  in  which  something  more  than  the  mere  amount 
s  involved.  The  defendant  must  rely  upon  a  defence  that  goes  to  the  whole 
ome  item  or  distinct  portion  of  it,  before  he  can  avail  himself  of  the  benefit 
n.  .  .  .  When  the  only  matter  in  dispute  is  the  amount  of  recovery  to 
lintiff  is  entitled,  J  640  applies  and  §  635  does  not.  13  Bush,  405-06. 
defendant's  offer  be  not  accepted  and  the  plaintiff  recover  less  than  the  sum 
lefendant  should  have  judgment  for  the  costs  arising  after  the  offer  but  not 
17  B.  M.,  353. 

704].    Offer  shall  not  postpone  trial. — The  making  of  any  offer, 

0  the  provisions  of  this  chapter,  shall  not  be  a  cause  for  a 
:e  of  an  action  or  a  postponement  of  a  trial. 

CHAPTER  IV. 

SUBMITTING  A  CONTROVERSY. 

reed  case,  submission  of,  to  court. 

what  constitutes  record  of. 
judgment  in. 

705].  Submission  to  court  of  agreed  case. — Parties  to  a  question 
ht  be  the  subject  of  a  civil  action  may,  without  action,  state 
>n  and  the  facts  upon  which  it  depends,  and  present  a  sub- 
sreof  to  any  court  which  would  have  jurisdiction,  if  an  action 
brought.  But  it  must  appear  by  affidavit  that  the  contro- 
U,  and  the  proceedings  in  good  faith,  to  determine  the  rights 
ties.  The  court  shall,  thereupon,  hear  and  determine  the 
ender  judgment  as  if  an  action  were  pending. 

t  court  has  no  jurisdiction  to  hear  and  decide  an  agreed  case,  unless  there  be 
led  stating  that  "  the  controversy  is  real,  and  the  proceedings  in  good  faith 
the  rights  of  the  parties"  (18  B.  Af.t  656),  if  the  agreed  case  contain  the  facts 
the  controversy  depends  (7  Bushy  108) ;  but,  if  the  agreed  case  merely  state 
,  leaving  the  facts  to  be  proved,  the  court  has  jurisdiction,  though  the  practice 
id  inconvenient.     Id. 

706].    What  constitutes  record  of  agreed  case. — The  case,  the 
,  and  the  judgment  shall  constitute  the  record. 
707].  Judgment  in  agreed  case. — The  judgment  shall  be  with 
may  be  enforced,  and  shall  be  subject  to  reversal,  in  the 
ler  as  if  it  had  been  rendered  in  an  action,  unless  otherwise 

1  the  submission. 

CHAPTER  V. 

OFFER  TO  CONFESS  JUDGMENT. 

set  of  offer  to  confess  judgment  for  part  of  plaintiff's  demand. 

?o8].  After  an  action  for  the  recovery  of  money  is  brought, 
ant  may  offer,  in  court,  to  confess  judgment  for  part  of  the 
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amount  claimed  or  part  of  the  causes  involved  in  the  action.  \ 
upon,  if  the  plaintiff,  being  present;  refuse  to  accept  such  confess 
judgment  in  full  of  his  demands ;  or,  having  had  reasonable  noti< 
the  offer  would  be  made,  of  its  amount,  and  of  the  time  of  mak 
fail  to  attend,  and  on  the  trial  do  not  recover  more  than  was  so  < 
to  be  confessed,  such  plaintiff  shall  pay  all  the  costs  of  the  def 
incurred  after  the  offer.  The  offer  shall  not  be  deemed  to  be  an 
sion  of  the  cause  of  action  or  amount  to  which  the  plaintiff  is  en 
nor  be  given  in  evidence  upon  the  trial. 

"The  offer  must  be  made  in  court,  either  when  the  plaintiff  is  present  or  a 
-when  he  has  been  notified  that  it  will  be  made."  In  an  action  for  $1,525  for  pro! 
services,  the  defendant  answered,  and,  without  denying  that  the  services  had  b< 
dered,  controverted  their  alleged  value  and  averred  that  they  were  not  worth  o^ 
and  defendant's  willingness  that  plaintiff  should  have  judgment  for  that  sum,  an< 
same  day  notified  the  plaintiff  that  "  the  defendant  will  let  judgment  be  taken  agai 
for  the  sum  of  $55 ;"  and  it  was  held  that,  as  the  record  did  not  show  that  any 
confess  a  judgment  was  ever  made  in  court  when  the  plaintiff  was  present,  an 
notice  did  not  specify  when  the  offer  would  be  made,  the  plaintiff  had  not  been  p 
election,  and  had  a  right  to  take  judgment  for  the  $55  under  §410  (now  \  380)  of  th 
and  his  doing  so  did  not  prevent  prosecution  of  his  action  for  the  residue  of  his  c 
Maxwell  v.  Dudley,  13  Busk,  403;  see  80  A>.,  576,  585. 


CHAPTER  VI. 

PROCEEDINGS   UPON   EXECUTIONS  AND   DISTRESS  WARRANTS. 

{  641.  Indemnifying  bond  may  be  required  by  officer. 

J  642.  if  not  given,  officer  may  refuse  to  proceed  with  execu 

\  643.  claimant  or  purchaser  must  look  to. 

\  644.  if  given,  how  surplus-proceeds  of  sale  to  be  disposed 

\  645.  Bond  to  suspend  execution-sale. 

\  646.  appraisement  before  taking. 

\  647.  to  what  court  to  be  returned. 

g  648.  motion  on. 

\  649.  objection  to  appraisement. 

g  650-1.  does  not  discharge  levy. 

2.  but  obligor  may  move  to  discharge  it. 

\  651.  Preceding  provisions  apply  to  executions  issued  by  quarterly  courts  and 

\  652.  And  to  distress-warrants. 

\  653.  Tenant's  bond  to  discharge  levy  of  distress- warrant. 
\  654.  motion  for  judgment  on. 

\  655.  trial  of,  before  justice. 

\  656.  in  court. 

\  657.  judgment  on,  against  defendants. 

\  658.  Bond  for  partial  suspension  of  distress  for  rent  not  due. 

\  659.  Jury-trial  of  right  of  property  abolished. 

{  660.  Levy  of  execution  on  interest  in  joint  property. 
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709].  Indetnnifying-bond  may  be  taken  by  officer. — If  an  officer, 
s  or  is  required  to  levy  an  execution  *  upqn  personal  prop- 
it  (a)  whether  it  is  subject  to  the  execution,  he  may  give  to 
iff  therein,  or  his  agent  or  attorney,  notice  that  an  indem- 
>nd  is  required.  Bond  may,  thereupon,  be  given  by  or  for 
iff,  with  one  or  more  sufficient  sureties,  to  be  approved  by 
',  to  the  effect  that  the  obligors  therein  will  indemnify  him 
5  damages  which  he  may  sustain  in  consequence  of  the  seizure 
r  the  property ;  and  will  pay  to  any  claimant  thereof  the 
le  may  sustain  in  consequence  of  the  seizure  or  sale ;  and  will 
any  purchaser  of  the  property  such  estate  or  interest  therein 
;  and,  thereupon,  the  officer  shall  proceed  to  subject  the 
o  the  execution  (£),  and,  subject  to  the  provisions  of  §651, 
'n  the  indemnifying  bond  to  the  circuit  court  of  the  county 
he  levy  is  made  (c). 

iever  the  officer  in  good  faith,  and  in  the  exercise  of  his  official  discretion, 
jr  the  property  is  subject  to  levy  or  sale,  the  law  gives  him  the  right  to 
idemnifying-bond. 

flf's  return  upon  an  execution  showed  that,  in  the  action  in  which  the  judg- 
idered,  process  had  not  been  served  on  the  party  whose  property  had  been 
1,  but  on  another  person  of  the  same  name,  and  that  the  levy  was  made  with 
iding  that  he  was  to  be  indemnified  by  the  plaintiff  before  selling.  Upon 
rule  against  the  sheriff  to  compel  him  to  make  the  sale — held,  that  he  was 
wtbting  whether  the  property  was  subject  to  the  execution,  and  in  demanding 
ff  a  bond  of  indemnity  before  he  would  proceed  to  sell.  2  Met.,  500. 
e  to  do  so  makes  him  only  liable  for  such  damage  as  the  plaintiff  actually 
[lis  misconduct ;  and  he  may,  therefore,  in  an  action  on  his  official  bond,  show 
erty  was  not  subject  to  the  execution,  and  that  the  title  was  in  some  one  else, 
of  damages.     1  Mei.t  160. 

i  bond  is  not  required  to  be  returned  to  the  office 'before  the  officer  proceeds 
:  be  returned  with  reasonable  dispatch,  he  will  not  lose  the  protection  it  was 
fford  him,  even  though  the  claimant  institute  his  action  before  it  is  returned, 
aount  to  reasonable  dispatch  must  depend  upon  the  facts  of  the  particular 
eturn  on  the  day  succeeding  the  sale  ought  to  be  regarded  as  legal  diligence 
cumstances.     II  Bush,  547-48. 

\holm  v.  Gocchy  6rY.,  79  Ky.,  468,  it  was  held  that  a  claimant  or  a  purchaser 
an  action  on  an  indemnifying  bond,  though  it  has  not  been  returned  ;  or 
fficer  on  his  official  bond,  if  he  has  failed  to  return  the  indemnifying  bond. 

710].  Officers  may  refuse  to  proceed,  if  bond  not  given. — If  the 
tioned  in  the  last  section  be  not  given,  the  officer  may  refuse 
t  execution  ;  or,  if  it  have  been  levied,  and  the  bond  be  not 
reasonable  time  after  it  is  required  by  the  officer,  he  may  re- 
property  to  the  person  from  whose  possession  it  was  taken, 
ry  shall  stand  discharged. 


*See  1 652  as  to  distress-warrants. 
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s  sheriff:  thus,  where,  under  an  execution  for  $320,  hogs  of  the  defendant, 
abject  to  a  lien  for  $422,  were  sold  by  the  sheriff  for  $441,  it  was  held  that 
sr  was  entitled  to  recover  the  $422  on  the   bonds.     Secrets  v.  Markwell,  1 1 

idant  whose  property  that  is  exempt  from  execution  is  sold  by  an  officer  under 
is  a  "claimant"  within  the  meaning  of  the  Code.     Dixon  v.  Bacon,  <5rV.,  3 

officer  have  taken  the  proper  bond,  and  suit  be  brought  against  him  by  the 
the  plaintiff  in  the  execution  be  substituted  for  the  officer,  as  defendant  in 
le  effect  of  the  bond,  as  a  bar  to  the  suit,  is  the  same,  in  favor  of  the  substi- 
nt,  as  it  would  have  been  in  favor  of  the  officer.     15  B.  Af.,  450. 

12].  How  surplus-proceeds  of  sale  to  be  disposed  of,  ifindetnni- 
l  be  given. — If  property,  for  the  sale  of  which  the  officer  is 
d,  behold  for  more  than  enough  to  satisfy  the  execution  under 
as  taken,  the  surplus  shall  be  paid  into  the  court  to  which  the 
ng  bond  is  directed  to  be  returned.  That  court  may  order 
sition  or  payment  of  the  money  to  be  made,  temporarily  or 
as  may  be  proper,  in  respect  to  the  rights  of  the  parties 

tng  more  property  than  enough  to  satisfy  the  execution,  see  §694,  subs.  2, 

^13].  Bond  of  claimant  to  suspend  execution-sale. — The  sale  of 
operty  upon  which  an  execution  is  levied,  shall  be  suspended 
ance  of  any  person— other  than  the  defendant  in  the  exe- 
timing  the  property,  who  shall  execute,  with  one  or  more 
fficient  for  double  its  value,  a  bond  to  the  plaintiff  (a)  in  the 
to  the  effect  that,  if  it  shall  be  adjudged  that  the  property 
t  of  it  is  subject  to  the  execution,  he  will  pay  to  the  plaintiff 
of  the  property  so  subject,  and  ten  per  cent,  thereon,  not 
the  amount  due  on  the  execution,  and  ten  percent,  thereon  (b). 

d  to  the  assignee  of  a  judgment  or  execution  is  not  valid  as  a  statutory  bond 
•e  proceeded  on  by  motion.     18  B.  Af.,  661 ;  13  Bush,  589. 
HderaUon  of  bond. 

ion  against  A  having  been  levied  on  his  interest  in  tobacco  owned  by  him 
held  that  B's  bond,  executed  pursuant  to  this  section,  was  without  consid- 
aot  obligatory,  as,  under  $  660,  the  sheriff  had  no  right  to  seize  or  sell  the 
ay  part  of  it.     78  Ky.,  426. 
f  bond. 

otion  on  the  bond,  the  obligors  can  show  any  equitable  cause  against  judg- 
le  or  in  part.  Code,  \  449 ;  Williams  v.  Smith,  4  Bush,  540 ;  overruling,  as 
,  Watson  v.  Gabby,   18  B.  Af.,  663  (see  Lair's  guardian  v.  Wilson,  <5rV.,  13 

execution,  in  favor  of  A  v.  B,  having  been  levied  on  property  of  B,  on  which 
had  a  lien  for  rent;  C,  who  was  B's  surety  on  a  covenant  to  pay  the  rent, 
i  pursuant  to  \  545 ;  and  afterward  paid  the  rent,  and  took  from  the  landlord 
t  of  the  covenant.     A,  having  moved  for  judgment  on  the  bond,  it  was  held 
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lat  C  was  substituted  to  the  landlord's  lien  on  the  property ;  and  that,  the  property 
f  less  value  than  the  rent  paid  by  C,  A  was  not  entitled  to  judgment.  Smith  v.  W 
lush,  92. 

3.  Effect  of  replevying  the  debt. 

The  sheriff  may  take  a  replevin-bond  after  taking  bond  pursuant  to  \  645 ;  but  thi 
ot  extinguish  the  liability  on  the  last  mentioned  bond.  The  plaintiff  would  st 
ntitled  to  ten  per  cent,  thereon,  and  costs;  and,  if  the  replevin-bond  be  invalid,  b< 
:  is  not  signed  by  all  the  defendants,  the  plaintiff  may  proceed  on  the  claimant's  tx 
uthorized  by  J  648.     I  Duv.,  290. 

§646  [714].  Appraisement  before  taking  claimants  bond. — For 
mrpose  of  taking  the  bond  mentioned  in  the  last  section,  the  oi 
hall  select  three  disinterested  houskeeepers,  and  administer  to  thei 
>ath  to  make  a  fair  appraisement  of  each  article  of  the  property — w 
ppraisement,  in  writing,  shall  be  recited  in  the  bond. 

§647  [715].  To  what  court  bond  to  be  returned. — Subject  to  the 
isions  of  §651,  the  bond,  with  the  appraisement  annexed  thei 
hall  be  returned  to  the  circuit  court  of  the  county  in  which  the 
iras  made. 

§  648  [716].  Motion  on  bond. — The  party  to  whom  the  bond  is 
uted  may  move  the  court  to  which  it  is  returned  for  a  judgment  the 
gainst  all  or  any  of  the  obligors  or  their  representatives,  having  g 
0  them  ten  days  notice  of  the  motion  (a).  The  court  shall  dire 
ury  to  be  empanneled,  and  may  cause  such  issues  to  be  tried  as  it 
irescribe,  and  direct  which  party  shall  be  considered  plaintiff  in 
jsues.  If  the  property,  or  any  part  of  it,  be  found  subject  to  the 
ution,  judgment  shall  be  rendered  in  favor  of  the  plaintiff  therei 
he  value  of  the  property  so  subject  and  ten  per  cent,  thereon,  no 
eeding  the  amount  due  on  the  execution  and  ten  per  cent,  thei 
\xi  execution  may  be  issued  upon  the  judgment  forthwith,  on  \s 
he  same  indorsement  shall  be  made  as  on  the  execution  in  virtv 
irhich  the  property  had  been  seized. 

(a)  1.  As  to  proceedings  on  motions  generally,  see  $444  to  449  and  notes. 

2.  In  Smith  v.  IVeiPs  admyr%  4  Bush,  92,  it  was  held  that  the  provision  of  §446 
squires  the  notice  to  "state  the  nature  and  grounds  of  the  motion"  was  only  in  t 
>  apply  "where  the  party  proceeded  against  must  necessarily  look  to  the  facts  stal 
tie  notice  for  the  grounds  of  the  motion,  as,  in  ihe  case  of  a  surety  against  his  princi 

client  against  his  attorney;"  that  it  does  not  apply  to  a  motion  on  a  claimant's  bon< 
uted  under  \  645 ;  and  that,  upon  a  motion,  W's  notice  to  the  obligor  that,  at  a  sp< 
ime,  &c,  she  would  move  for  "a  judgment  on  your  bond,  executed  by  you  to  1 
November  4,  1866,  attested  by  G.  M.  Harbison,  sheriff  of  Shelby  County,  in  the  a 
arah  M.  Wells,  administratrix  of  W.  W.  Smith,"  was,  considered  in  connection  wii 
ond,  sufficiently  explicit. 

3.  An  execution  against  A  having  been  levied  on  property  in  his  possession,  B  exc 
forthcoming  bond  in  which  the  property  was  spoken  of  as  "being  the  property  ol 

nd,  upon  a  motion  against  Bon  a  claimant's  bond  subsequently  given  by  him  for  the 
roperty,  it  was  held  that,  as  the  forthcoming  bond  "  suspended  a  sale  by  the  sheri 


Digitized  by 


Google 


PROCEEDINGS  UPON  EXECUTIONS  AND  DISTRESS  WARRANTS.       433 

levy  on  any  other  property,"  is  estopped  B  from  denying  that  the  property 
A,  there  being  no  proof  of  fraud  or  mistake.     Spark  v.  Shropshire,  4  Bush,  550. 

[717].  Objection  to  appraisement  of  property, — Upon  the  trial 
)tion,  either  party  may  object  that  the  property  was  not  fairly 
;  and,  thereupon,  the  jury  trying  the  facts  shall  hear  evidence 
*,  and  find,  the  value  of  the  property. 

[718].  Bond  does  not  discharge  levy — obligor's  motion  to  dis- 
nd  and  release  levy.  I. — The  giving  of  the  bond  mentioned  in 
11  not  discharge  the  levy  of  the  execution  upon  the  property 
But  the  officer  may  leave  it,  subject  to  the  lien  of  the  levy, 
person  in  whose  possession  it  was  found,  pending  the  pro- 
Hi  the  bond;  and  may,  in  the  meantiftie,  proceed  with  the 
1  against  any  other  property  of  the  defendant, 
s  obligor  in  such  bond  may,  however,  on  ten  days's  notice  to 
tiff  in  the  execution,  move  the  cpurt  to  which  the  bond  is 
:o  discharge  the  same  and  release  the  levy  under  the  execution, 
isions  of  §§  648  and  649  shall,  so  far  as  applicable,  govern  the 
igs  upon  such  motion. 

719].  Application  of  preceding  provisions  to  quarterly  and  justices* 
i  distress  warrants. — The  foregoing  provisions  of  this  chapter 
\y  to  proceedings  upon  executions  issued  by  judges  of  quar- 
ts or  by  justices  of  the  peace,  with  these  exceptions: 
emnifying  bonds  shall  be  returned  with  the  executions  under 
:y  are  taken. 

imants'  bonds  shall  be  returned  to  any  justice  of  the  peace  of 
y,  and  motion  thereon  may  be  made  before  him,  on  five  days' 
Pie  shall  cause  a  jury  to  be  empanneled  to  find  whether  the 
is  subject  to  the  execution,  subject  to  an  appeal  if  the  value 
>perty  exceed  ten  dollars. 

[720].  The  preceding  provisions  of  this  chapter  shall  also 
>roceedings  upon  distress  warrants  levied  or  about  to  be  levied 
sonal  property  claimed  by  any  person  other  than  the  tenant, 
ee,  or  under-tenant ;  except  that  in  such  case  the  bond  of  the 
)f  the  property,  if  it  exceed  the  value  of  fifty  dollars,  shall  be 
to  the  circuit  court  of  the  county,  and  the  motion  thereon 
nade  in  that  court ;  and,  if  the  value  of  the  property  do  not 
ty  dollars,  the  bond  shall  be  returned  to  some  justice  of  the 
the  county,  and  the  motion  may  be  made  before  him.  Indem- 
>nds  in  such  cases  shall  be  returned  with  the  warrants  under 
y  were  taken. 

[721].  Tenant's  bond  to  discharge  levy  of  distress-warrant. — If 
levy  or  be  about  to  levy  a  distress-warrant  upon  any  property. 
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the  tenant,  his  assignee,  or  under-tenant,  may  execute,  with  01 
more  sufficient  sureties,  to  be  approved  by  the  officer,  a  bond  t 
party  in  whose  favor  the  warrant  issued,  to  the  effect  that  he  wii 
to  such  party  the  amount  of  the  rent  specified  in  the'  warrant,  wit 
per  cent,  thereon,  if  the  property  be  of  the  value  of  the  rent  so 
Red ;  or,  if  it  be  of  less  value,  that  he  will  pay  to  such  party  the 
thereof,  and  ten  per  cent,  thereon.  For  the  purpose  of  taking  this 
the  officer  shall  cause  the  property  to  be  appraised  as  is  provid 
§  646.  The  appraisement  shall  be  annexed  and  referred  to  in  the  1 
Upon  the  giving  of  the  bond,  the  levy,  if  one  have  been  made, 
be  discharged,  and  the  bond  and  warrant  shall  be  returned  to 
justice  of  the  peace  of  the  county,  if  the  amount  claimed  do  nc 
ceed  fifty  dollars ;  and,  if  it  exceed  that  sum,  to  the  clerk's  office  < 
circuit  court  of  the  county. 

1.  The  obligor  in  a  bond  executed  pursuant  to  this  section  is  estopped  from  d< 
upon  a  motion  on  the  bond,  that  he  is  either  tenant,  sub-tenant,  or  assignee :  the  d 
allowed  are  prescribed  by  §654.     4  Met.,  260. 

2.  A  bond  executed  pursuant  to  J  64 5  is  unauthorized  and  does  not  release  th 
and  the  officer  may  retake  the  property,  though  he  may  have  returned  the  warn 
Met.,  486. 

3.  The  Code  has  not  repealed  \  24,  art.  2,  ch.  66,  of  the  General  Statutes,  which 
a  distress  for  rent  to  be  replevied.     3  Bush,  503. 

§  654  [722].  Motion  for  judgment  on  tenants  bond. — The  pai 
whom  the  bond  is  executed  may  move  the  justice  of  the  peace  < 
court  for  a  judgment  thereon  against  all  or  any  of  the  obligors  or 
representatives,  having  given  to  them  five  days'  notice  of  the  motic 
The  defendants  may  make  defence  upon  the  ground  that  the  di 
was  for  rent  not  due  in  whole  or  in  part,  or  was  otherwise  illega 
if  property  was  levied  upon,  that  it  was  by  statute  exempt  froi 
levy ;  and  may  make  any  defence,  by  way  of  set-off  or  counters 
that  is  allowed  by  the  Code  in  actions. 

(a)  1.  As  to  proceedings  on  motions  generally,  see  §§444  to  449,  and  notes. 
2.  Appearance  and  trial  on  the  merits  in  a  justice's  court  is  a  waiver  of  objectioi 
an  appeal,  to  the  sufficiency  of  the  notice.     78  Ky.,  602.. 

§  655  [723].    Trial  of  motion. — If  the  motion  be  made  before  ; 
tice  of  the  peace,  he  shall  cause  a  jury  to  find  the  facts,  subject 
appeal  if  the  amount  exceed  ten  dollars. 

§  656  [724].  If  the  motion  be  made  in  court,  it  shall  direct  a  ji 
find  the  facts. 

§  657  [725].  Judgment  against  defendants  and  execution. — 1 
judgment  be  against  the  defendants,  it  shall  be  for  the  rent  due  ar 
per  cent,  thereon,  not  exceeding  the  amount  secured  by  the  bond, 
execution  may  be  issued  forthwith. 
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558  [726].  Bond  for  partial  suspension  of  distress  for  rent  not  due.- 
\  tenant,  his  assignee,  or  under-tenant,  contend  that  a  part  of  tl 
5  not  due,  he  may  suspend  the  distress-warrant  for  such  part,  t 
r  bond,  with  good  surety,  for  it — upon  which  proceedings  may  I 
as  is  prescribed  in  the  preceding  sections. 

559  \j2l\  Jury-trial  of  right  of  property  abolished. — Trials  by  juri< 
toned  by  sheriffs  or  other  officers,  of  the  right  of  property  take 
em  under  executicm  or  distress-warrant,  are  abolished. 

56o.  Levy  of  execution  on  interest  in  joint  property. — If  an  offie 
in  execution  upon  personal  property  held  by  the  execution-debt< 
y  with  another  person — 

The  officer  shall  not  deprive  such  person,  without  his  consent : 
g,  of  the  possession  of  the  property,  except  for  the  purpose  ( 
y  it  inventoried  and  appraised,  which  he  shall  cause  to  be  dor 
ant  to  the  provisions  of  §  646. 

The  officer  shall  return  the  inventory  and  appraisement,  with  U 
tion,  to  the  office  from  which  it  issued ;  and  shall  state  in  h 
1  the  facts  connected  with  the  levy,  and  the  claim  of  the  joii 

The  execution-creditor  shall  have  a  lien  upon  the  property  levic 
ich  as  is  given  by  law  to  an  execution  in  the  hands  of  an  office! 
ipon  the  aforesaid  return,  the  creditor  may  enforce  said  lien  b 
ion  in  equity. 

If  such  creditor,  at  the  commencement  of  his  action  or  afterwan 
lie  an  affidavit  that  he  verily  believes  the  property  levied  upc 
e  removed  from  the  county  or  sold  or  otherwise  disposed  of,  wit 

fraudulently  to  defeat  his  lien,  the  court,  or  the  circuit  judg 
)f  in  vacation,  or  the  presiding  judge  of  the  county  court,  ma 

an  order  directing  the  officer  to  possess  himself  of  the  properl 
ied  upon,  unless  bond,  with  approved  security,  shall  be  execute 
i  plaintiff  in  the  execution,  binding  the  obligors  in  said  bond  1 
'he  same  forthcoming  in  obedience  to  any  order  or  judgment  c 
>urt  in  the  action — which  bond  shall  be  taken  by  the  officer  an 
ied  by  him  to  the  court  in  which  the  action  is  pending. 

rhc  provisions  of  this  section  were  not  contained  in  any  previous  statute.  As 
ner  law  concerning  the  subjection  of  a  partner's  interest  in  partnership  propert 
Warns  v.  Smith,  4  Bush,  540. 

V.s  the  sheriff  has  no  right  to  seize  and  sell  joint  property  under  an  execution  agair 
at  owner,  a  claimant's  bond  executed  by  the  other  joint  owner,  pursuant  to  §  64 
id  to  be  without  consideration  and  not  obligatory.     78  Ay.f  426. 
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CHAPTER  VII. 

PROCEEDINGS    BY   SURETIES. 

§  66 1.  Sureties,  action  of  against  principal  after  debt  16  due. 
\  662.  provisional  remedies  of. 

§  661  [728].  Surety's  action  against  principal  after  debt  is  due. — a 
the  maturity  of  a  debt  (a)  or  liability,  an  equitable  action  ma 
brought  by  a  surety  against  his  principal  (b)  to  compel  payment  < 
or  by  one  who  is  jointly  liable  therefor  with  another  to  compel  hi 
pay  so  much  of  it  as  he  may  be  equitably  liable  for  as  between  hirr 
the  plaintiff(^). 

(a)  As   to   proceedings   by  sureties  before   the   debt   becomes   due,    see  Title 
article  II. 

(6)  An  action  by  an  accommodation  indorser  of  a  bill  of  exchange  against  a 
accommodation  indorser  is,  substantially,  an  action  by  surety  against  his  principal. 
▼»  Doneghy,  17  B.  M.t  324. 

(c)  As  to  motions  by  sureties  against  principals  or  co-sureties,  for  money  paid \  sec 
X,  chapter  V. 

§  662  [730].   Proirisional  remedies  of  sureties. — 1.   The  creditor 
be  made  defendant  to  an  action  brought  pursuant  to  §  661,  but  shal 
be  liable  for  costs. 

2.  The  provisions  of  chapter  1,  and  of  articles  1  and  4  of  chapter 
Title  VIII,  shall  apply  to  such  action,  except  so  far  as  they  are  moc 
by  §  244,  §  245,  subsections  1  and  2  of  §  247,  and  §  248,  which  are 
made  applicable  to  such  action  ;  and  except,  also,  that  the  affid 
mentioned  in  §  153  and  §  196,  instead  of  stating  the  sum  which 
affiant  believes  the  plaintiff  ought  to  recover,  shall  state  the  sum  m 
the  affiant  believes  the  defendant  ought  to  pay. 
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TITLE   XV. 

GENERAL   PROVISIONS.    . 

Chap.  i.  Process. 

14  2.  Duties  of  clerks. 

il  3 .  Duties  of  sheriffs. 

"  4.  Miscellaneous  provisions. 

CHAPTER  I. 

PROCESS. 

•ocess  not  to  issue  before  petition  filed. 

issuing  of,  and  giving  bond  on  holiday, 
service  of,  on  holiday  or  Sunday. 

at  muster,  election,  &c. 
to  whom  directed, 
court  may  appoint  person  to  serve. 

[73  *]•  Process  n°t  i0  tssue  before  petition  is  filed. — No  summons, 
for  a  provisional  remedy,  shall  be  issued  by  the  clerk  in  any 
fore  the  plaintiff's  petition  therein  is  filed  in  his  office. 
"732].  Issuing  of  process  and  giving  bond  on  holiday. — It  shall 
action  to  any  process,  writ,  summons,  affidavit,  or  order  for  a 
il  remedy  that  it  was  issued,  made,  or  dated,  on  a  holiday; 
t  be  an  objection  to  any  bond  given  by  or  for  any  party  to  an 

taken  by  an  officer  in  the  course  of  the  same,  that  it  was 
ated  on  any  such  day. 
733»  734»  73S]«   Service  of  process  on  holiday  or  Sunday. — A 

subpoena,  notice,  or  order  for  a  provisional  remedy,  may  be 
yen,  or  executed,  on  a  holiday  or  Sunday,  if  the  officer  or 
ving  the  notice  or  process  believe,  or,  if  the  plaintiff  or  some 
ion  make  affidavit  to  the  effect  that  the  affiant  believes  that 
\  can  not  be  given,  or  that  the  process  can  not  be  executed, 
holiday  or  Sunday. 

ays  are  January  1,  February  22,  July  4,  and  December  25,  and  thanksgiving 
ted  by  the  President  or  Governor.  See  G.  5".,  ch.  51 ;  and  act  of  1879,  page 
mary  1. 

ode  of  1854  (§§  733,  734,  and  735)  authorized  the  issuing  and  service  of  pro- 
Dliday"  upon  an  affidavit  showing  necessity  therefor,  but  said  nothing  about 
st  in  Moore  v.  Hagan,  2  Duv.y  437,  it  was  held  that  the  issuing  of  a  warrant  of 
unday  was  void  and  the  arrest  illegal,  the  court  saying:  "In  both  the 
legal  sense,  a  holiday  is  a  day  dedicated  by  usage,  not  to  rest  and  religious 
t  to  amusement  and  festivity,  marked  by  the  general  liberty  and  hilarity  of  all 
:ople.     .     .     .     Before  the  adoption  of  our  Code  legal  process  on  Sunday  was 
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awful,  but  was  as  lawful  on  a  holiday  as  on  any  other  secular  day.     In  prohibi 

>  on  holidays,  unless  the  required  affidavit  shall  have  been  made,  why  did  the 
re  out  Sunday?" 

Acts  of  1796  and  1801. (M.  6*  B.,  1275,  1459),  the  provisions  of  which,  with 
eptions,  were  re-enacted  by  the  General  Statutes  {ch.  29,  art.  17,  J  10;  and  ch.  100 
je  it  unlawful  to  issue  or  serve  legal  process  on  Sunday ;  but  neither  the  Code  n 
er  statute  that  I  am  aware  of  has  expressly  prohibited,  or  made  unlawful,  such  s 
oliday.  The  court,  however,  seems  to  have  assumed  in  Moore  v.  Hagan  that  the 
expressly  authorizing  such  acts  on  a  holiday,  upon  an  affidavit,  impliedly  prol 
m  except  upon  an  affidavit ;  and  in  Paul  v.  Bruce  &  Co.,  9  Bush,  317,  service  of 
11s  on  the  4th  of  July  was  held  to  be  illegal,  no  necessity  therefor  being  shown. 

§  666  [736].  Service  of  process  at  muster,  election,  &c. — Subje 
\  provisions  of  §  542,  the  defendant  shall  have  no  privilege  of  ex 
n  from  the  service  of  the  process  mentioned  in  §  665,  except  fro 
est,  by  reason  of  his  attendance  at  any  muster,  election,  or  ore 
vey,  or  as  a  witness  at  any  court  or  other  place. 
§  667  [66,  737].  To  whom  process  shall  be  directed. — 1..  Every 
>s  in  an  action  or  proceeding  shall  be  directed  to  the  sheriff  o 
unty ;  or,  if  he  be  a  party,  or  be  interested,  to  the  coroner ;  or, 
interested,  to  the  jailer;  or,  if  all  these  officers  be  interested,  t< 
istable  (a). 

2.  The  summons  (b)  or  an  order  for  a  provisional  remedy  (c), 
:ion  or  proceeding,  may,  at  the  request  of  the  party  in  whose  b 
is  issued,  be  directed  to  any  of  the  officers  named  in  the  first 
:tion  who  is  not  a  party  to  nor  interested  in  the  action  (d). 
[Elisors  authorized  to  "execute  summons,   subpoenas,  and  pr 
provisional  remedies/ '     Act  March  10,  1880,  page  47]. 

(a)  A  judgment  in  favor  of  a  sheriff,  as  administrator,  upon  a  summons  served  b 

►  held  to  be  void.     Knott  v.  Jarboe,  I  Met.,  504. 

(6)  As  to  the  officers,  &c,  who  may  serve  a  summons,  and  the  mode  of  makii 
lrning  service,  and  the  legal  presumptions  concerning  returns,  see  Title  IV,  c 
and  notes ;  and  as  to  legal  presumptions,  generally,  concerning  official  acts,  se 
e  389. 

(c)  Though",  under  §47,  a  summons  may  be  served  by  any  officer  to  whom  it 
e  been  directed,  an  order  for  a  provisional  remedy  can  be  served  only  by  the  ofl 
3m  it  is  directed.     79  Ky.,  510. 

(d)  For  decisions  concerning  §§66,  73,  and  737,  of  the  Code  of  1854,  and  the  ai 
r  act  of  February  28th,  1863,  relating  to  the  officers  to  whom  process  might  or 
lirected,  see  Boas  v.  Nail,  2  Met.,  245;  Wood  v.  Wells,  2  Bush,  197,  and  Long  v. 
ry&Co.,  4  Id.,  353. 

§  668  [738].  Court  may  appoint  person  to  serve  process  or  otder.— 
art,  for  good  cause,  may  appoint  a  person  to  serve  a  particular  pr 
order,  and  he  shall  have  the  same  power  to  execute  it  which  a  si 
>.  His  return  must  be  verified  by  his  affidavit.  He  shall  be  en 
the  fees  allowed  to  sheriffs  for  similar  services. 
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CHAPTER  II. 

DUTIES    OF    CLERKS. 

irks,  to  indorse  time  of  filing  papers  and  returning  orders,  &c. 

enter  return  of  summons  on  docket, 
may  administer  oaths  and  make  orders  of  survey, 
to  prepare  bonds. 

refuse  insufficient  surety. 

[739].    Clerks  to  indorse  time  of  filing  papers,  &c. — The  clerk 
se,  upon  every  paper  filed  in  an  action,  the  day  of  filing  it ; 
every  order  for  a  provisional  remedy,  and  every  bond  taken 
-,  the  day  of  its  return  to  his  office, 
uty-clerks,  see  \  678  and  notes. 

740].    To  enter  return  of  summons  on  docket. — He  shall,  upon 
of  a  summons  served,  enter  in  full  upon    the  docket  the 
;he  officer  executing  the  summons.     The  entry  shall  be  evi- 
he  service  of  the  summons,  if  it  should  be  lost. 

appeal,  on  the  ground  that  the  defendant  had  not  been  summoned,  it  was 
>urt  has  no  jurisdiction  to  render  judgment  against  a  defendant  unless  the  fact 
summoned  be  shown  by  an  officer's  return  or,  if  that  be  lost,  by  the  clerk's 
ement  in  the  judgment,  that  he  had  been  summoned,  not  being  evidence  of 
obinson  y.  Mobley,  1  Bush,  196. 

mes,  <5rV.,  v.  Edwards,  <5rV.,  78  Ay.,  6,  (decided  in  1879),  it  was  held  that  a 
a  case  which,  the  court  said,  "went  off  the  docket  twenty-five  or  thirty  years 
tot  be  collaterally  attacked  on  the  ground  that  the  record  failed  to  show  that 
id  been  summoned,  the  court  saying  in  response  to  a  petition  for  a  re-hearing: 
system,  it  never  has  been  required  that  evidence  of  the  service  of  the  process 
iserved  in  any  permanent  form.  Process  is  returned  and  placed  among  the 
of  the  case,  and  is  very  liable  to  be  lost;  and  if  every  judgment  is  to  be  held 
te  summons  can  be  produced,  no  matter  how  long  the  period  during  which  it 
[uestioned,  the  consequences  would  be  of  the  most  serious  character.  .  .  . 
ny  rate  after  a  great  lapse  of  time,  to  be  presumed  that  the  process  has  been 
lan  that  the  court  rendered  judgment  without  process."  But  the  provisions 
is  Code  were  made  applicable  to  the  clerk  of  the  Louisville  Chancery  Court 
^39  (3  S.  Z.,  164),  and  to  the  clerks  of  courts  generally  by  J  638  of  the  Code 
740  of  the  Code  of  1854;  and  I  submit  that  in  actions  brought  in  the  Louis- 
y  Court  since  1839,  or  in  any  other  court  since  185 1  (except  actions  against 
mstructively  summoned),  a  judgment  against  a  defendant  can  be  collaterally 
ss  it  be  shown  by  an  officer's  return  or  an  entry  on  the  clerk's  docket  that  he 
:d  or  that  the  docket  has  been  destroyed. 

741].  Clerks  may  administer  oaths  and  make  orders  of  survey. 
Iminister  any  oath  or  take  any  affidavit  required  or  permitted 
rress  of  an  action ;  and  shall  make  orders  of  survey,  during 
ipon  the  application  of  any  party,  after  service  of  process, 
idorse  the  same  on  the  petition,  noting  the  date  thereof  and 
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the party  for  whom  it  was  made ;  and  said  orders  of  survey  shall 
the  same  effect  as  if  made  by  the  court,  if  the  party  obtaining  the 
give  to  his  adversary  notice  that  the  order  has  been  made  and  < 
time  when  it  is  to  be  executed. 

§  672  [742].  Clerks  to  prepare  bonds. — He  shall  prepare  in  a  p 
manner  every  bond  to  be  taken  by  or  given  before  him  or  his  coui 

1.  It  is  the  duty  of  the  clerk  of  the  circuit  court,  to  which  an  appeal  is  about  to  bt 
to  prepare  the  appeal-bond  required  to  be  executed  by  the  party  appealing.     2  Dm 

2.  See  $  682  and  notes. 

§  673  [743]-  Shall  refuse  insufficient  surety. — He  shall  refuse 
surety  offered  in  a  bond  to  be  taken  by  him  who  is,  in  his  op 
insufficient. 

CHAPTER   III. 

DUTIES    OF    SHERIFFS. 

I  674.  Sheriffs  to  indorse  on  process  time  of  reception. 

i  675,  676.  when  authorized  to  break  building. 

i  677.  prevention  by  force,  not  sufficient  return  by,  on  process. 

§  674  [744].  S/teriff  to  indorse  on  process  time  of  reception.  - 
jheriff  shall  indorse  upon  every  summons,  order  of  arrest,  or  fc 
delivery  of  property,  or  of  attachment,  or  injunction,  in  his  hand 
Jay  and  hour  of  its  reception  by  him. 

§  675  [745].  When  sheriff  authorized  to  break  building. — A  s 
saving  an  order  of  attachment,  or  for  the  delivery  of  property 
»nter  any  building  or  inclosure  containing  the  property,  to  take  it ; 
f  necessary  for  this  purpose,  may  break  the  building  or  incl< 
laving  first  publicly  demanded  the  property. 

§  676  [746].  A  sheriff  having  an  order  of  arrest  may  ente 
louse  or  inclosure  in  which  the  party  to  be  arrested  may  be,  to 
trim ;  and,  if  necessary  for  this  purpose,  may  break  the  house  or  i 
are,  after  having  informed  any  person  therein  of  his  object ;  or, 
person  appear  to  whom  such  information  can  be  given,  after  r 
publicly  demanded  the  person  to  be  arrested ;  and,  in  either  case 
having  given  sufficient  time  for  the  house  or  inclosure  to  be  open< 

1.  Under  the  Code,  a  sheriff  having  an  order  of  arrest  has  authority  to  break 
louse,  even  at  night,  in  order  to  execute  it ;  and  a  sheriff  was  held  liable  to  the  j 
"or  refusing  to  do  so.     Phillips ;  <StV.,  v.  Ronald^  &*c.t  3  Busk,  244. 

2.  As  to  pleas  of  justification  by  officers  sued  for  breaking  doors,  &c,  see  note 
page  131. 

§  677  [747]-  Prevention  by  force  not  a  sufficient  return. — It  shall  1 
1  sufficient  return  of  any  process,  that  the  officer  was  prevent* 
force  from  executing  it. 
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CHAPTER  IV. 

MISCELLANEOUS   PROVISIONS. 

Ministerial  officer  may  act  by  deputy. 

Majority  may  act. 

Affirmation  instead  of  oath. 

Mode  of  counting  days  between  acts. 

Valid  may  be  substituted  for  defective  bond. 

Surety  may  be  required  to  make  affidavit  of  qualifications. 

qualifications  of. 
Action  for  discovery  when  allowed. 
Actions,  successive,  on  contract  or  transaction. 

unnecessarily  multiplied,  costs  of. 
Writ  of  ne  exeat  abolished. 

When  two  justices  may  grant  provisional  remedy. 
Appearance  to  action  by  executing  bond  to  discharge  attachment,  &c. 
Unknown  defendants,  description  of,  in  petition  and  process. 

name  and  residence  of,  to  be  stated  if  discovered, 
provisions  as  to  non-residents  applicable  to. 
Action  to  enforce  lien  of  defendant  as  well  as  plaintiff. 
Proceedings  against  surety  after  bankruptcy  of  principal. 
Real  property,  division  of,  before  sale  for  debt. 

sale  of  entirety  of,  for  debt. 

when  not  to  be  sold  until  all  debts  mature. 
Sale  of  personalty  for  more  than  enough  to  pay  debt. 
Credits,  time,  place,  &c,  of  every  sale  by  order  of  court. 
Purchasers,  bonds  of. 

when  entitled  to  possession  of  personalty. 
Lien  on  real  property  for  purchase-money. 

[749]  Mifiisterial  officers  may  act  by  deputy. — Any  duty  enjoined 
iode  upon  a  ministerial  officer,  and  any  act  permitted  to  be 
him,  may  be  performed  by  his  lawful  deputy. 

marshal  of  the  Louisville  Chancery  Court  or  his  deputy  can,  by  indorsement 
authorize  a  special  bailiff  to  serve  it.     6  Bush,  495. 

gh  it  is  proper  for  a  deputy,  in  making  an  official  signature,  to  sign  the  name 
ipal,  with  words  or  initials  showing  his  official  character,  followed  by  the  name 
ty,  with  like  words  or  initials;  and  although  chapter  no,  \  10,  of  the  General 
:lares  that  a  deputy-sheriff,  in  making  return  of  a  notice  or  process,  shall  sub- 
lame  of  his  principal  and  himself,  it  has  been  held  to  be  sufficient  for  a  deputy 
name  of  his  principal  without  signing  his  own,  or  to  sign  his  own  name  as 
lout  signing  his  principal's  name  {Norman  v.  Norman,  &c,  6  Bush,  495;  Tat- 
.  Hooser,  12  Id.,  408;  Humphrey s  ex' r  v.  Wade,  84  Ky.,  391)  ;  and  an  indorse- 
writ,  directed  to  the  sheriff  of  Kenton  County,  by  "\V.  F.  Gillespie,  D.  S," 
be  "evidence  satisfactory  in  its  character"  that  Gillespie  was  a  deputy  of  the 
*at  county.  84  Ky.,  398. 
[\or  may  be  made  a  deputy  clerk.     12  Buth,  415. 

[750].  Majority  may  act.  —  An  authority  conferred  by  law 
it  or  more  persons  may  be  exercised  by  a  majority  of  them 
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concurring ;  and  an  act  directed  by  law  to  be  done  by  three 
persons  may  be  done  by  a  majority  of  them  concurring. 

A  statute  authorized  three  commissioners  to  settle  a  controversy  between  the 
an  individual,  and  declared  that  their  settlement,  "a  majority  of  them  coi 
should  be  binding  on  the  State ;  and  it  was  held  that  a  settlement  concurred  in 
them  was  binding  on  the  State,  though  one  of  them  refused  to  act.  Hewit 
v.  Craig,  86  Ky.,  23. 

§680  [751].  Affirmation  instead  of  oath. — An  oath  required 
Code  may  be  substituted  by  the  affirmation  of  a  person  who 
scientiously  opposed  to  taking  an  oath. 

§  681  [752].  Mode  of  computing  days  between  acts. — If  a  cerfc 
ber  of  days  be  required  to  intervene  between  two  acts,  the  da 
only  of  the  acts  may  be  counted. 

"The  rule  is  well  settled  that  where  the  computation  is  to  be  made  from  th< 
then  the  day  on  which  it  is  done  must  be  included,  but,  if  to  be  made  from  the 
the  day  must  be  excluded."  80  Ky.,  306,  and  cases  cited;  11  Bush,  220.  F01 
discussion  of  this  subject  see  Batman  v.  Megowan,  1  Met.,  533. 

§  682  [753].  Valid  may  be.  substituted  for  defective  bond, — If 
provided  for  by  this  Code  be  adjudged  to  be  defective,  a  new 
ficient  one  may  be  executed  in  such  reasonable  time  as  the  co 
fix,  with  the  same  effect  as  if  originally  executed. 

If  a  party,  desiring  to  appeal,  attempt  in  good  faith  to  execute  a  bond, 
execute,  with  surety,  such  bond  as  is  prepared  for  him  by  the  clerk,  and  it  be 
he  should  be  allowed  to  execute  a  new  bond,  without  prejudice  to  his  rights;  j 
of  permission  to  do  so  is  ground  for  reversal.  2  Duv.,  76;  I  Bush,  223;  3  j 
Ky.,  259:  and  see  7  Bush,  36,  37. 

But  if  no  bond  be  given,  bond  can  not  be  given  nunc  pro  tunc;  and  the  si 
blank  paper,  with  authority  to  the  clerk  to  fill  it  up,  which  he  failed  to  do,  wa 
to  be  the  giving  of  a  bond  (7  Bush,  234) ;  and  an  attachment-bond  not  execu 
the  clerk  is  not  a  defective  bond  for  which  a  new  one  can  be  substituted.     Id., 

§  683  [754].  Surety  maybe  required  to  make  affidavit  of  quah 
An  officer  whose  duty  it  is  to  take  a  surety  in  any  bond  prov 
by  this  Code  may  require  the  person  offered  as  surety  to  make 
of  his  qualifications,  which  affidavit  may  be  made  before  such 
The  taking  of  -such  an  affidavit  shall  not  exempt  the  officer  f 
liability  to  which  he  might  otherwise  be  subject  for  taking  ins 
security. 

§684  [755].  Qualifications  of  surety. — The  surety  in  eve 
provided  for  by  this  Code  must  be  a  resident  of  this  State, 
worth  double  the  sum  to  be  secured  beyond  the  amount  of  hi 
and  have  property  liable  to  execution  in  this  State  equal  to  th< 
be  secured.  If  there  be  two  or  more  sureties  in  the  same  be 
must,  in  the  aggregate,  have  the  qualifications  prescribed  in  this 


Digitized  by 


Google 


MISCELLANEOUS   PROVISIONS.  443 

7$6].  Action  for  discovery  when  allowed. — No  action  for  a  dis- 
11  be  brought  (a),  except  that,  if  any  person  be  liable,  jointly 
y  with  others,  upon  the  same  contract,  an  action  may  be 
ainst  any  of  them  to  obtain  discovery  of  the  names  and  resi- 
he  others  who  are  also  liable.  The  petition  must  be  verified, 
»tate  that  the  plaintiff  has  used  due  diligence  to  obtain  the 
i  asked  to  be  discovered,  and  that  he  does  not  believe  that 
» liable  upon  the  contract,  who  are  known  to  him,  have  prop- 
mt  to  satisfy  his  claim.  The  plaintiff  must  pay  the  cost, 
discovery  be  resisted. 
;  §  439  as  to  actions  for  discovery  after  a  return  of  nulla  bona. 

'5 7].  Successive  actions  on  contract  or  transaction. — Successive 
y  be  maintained  upon  the  same  contract  or  transaction,  if, 
rmer  action,  a  new  cause  of  action  have  arisen  therefrom. 
Costs  of  actions  unnecessarily  multiplied. — In  actions  which  are 
ly  multiplied  by  the  plaintiff  against  one  or  more  persons, 
f,  though  successful,  must  pay  the  costs. 
58].  Writ  ofne  exeat  abolished. — The  writ  of  ne  exeat,  as  a 
1  civil  action,  is  abolished. 

r59].  When  two  justices  may  grant  provisional  tetnedy. — If, 
d  this  Code,  a  provisional  remedy  may  be  granted  by  the 
lie  court  in  which  the  action  is  brought,  or  the  presiding 
le  county  court,  it  may  be  granted  by  any  two  justices  of  the 
he  county,  if  said  judges  be  absent  therefrom  and  such 
pear  by  affidavit. 

61].  Appearance  to  action  by  executing  bond  to  discharge  attach- 
-In  an  action  in  which  an  attachment  has  been  granted,  the 
>y  or  for  the  defendant  of  a  bond  whereby  the  attachment  is 
or  the  possession  of  the  attached  property  is  obtained  or 
him,  shall  be  an  appearance  of  such  defendant  in  the  action. 

r  mode  of  making  appearance  by  a  defendant  constructively  summoned,  see 

Unknown  defendants,  how  to  be  described  in  petition ,  Grc. — In 
gainst  a  person  whose  name  is  unknown  to  the  plaintiff — 
shall  be  described  in  the  petition  and  process  as  unknown 

name  and  place  of  residence,  or  either,  be  discovered  by  the 
nding  the  action,  the  petition  shall  be  amended  accordingly. 
$  name  and  place  of  residence  be  unknown  to  the  plaintiff, 
subject  to,  and  be  entitled  to  the  benefit  of,  the  provisions 
e  concerning  non-residents  of  this  State. 
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§  692.  Action  to  enforce  lien  of  defendant  as  well  as  plaintiff. 
plaintiff  in  an  action  for  enforcing  a  lien  (a)  on  property  shall  state 
petition  the  liens  held  thereon  by  others,  making  them  defendant! 
may  ask  for  and  obtain  a  judgment  for  a  sale  of  the  property  to  sat 
of  said  liens  which  are  shown  to  exist,  though  the  defendants 
assert  their  claims.  Such  defendants  shall  not,  however,  be  alloi 
withdraw  or  receive  any  of  the  proceeds  of  such  sale,  until  the] 
shown  their  right  thereto  by  answer  and  cross-petition.  But,  ui 
personal  judgment  be  prayed  for  in  such  cross-petition,  there  ne 
be  any  summons  thereon ;  and  it  shall  be  treated  with  reference 
time  of  answering  thereto  as  a  set-off  or  counter-claim  (b). 

{a)  In  an  action  to  enforce  a  lien  for  purchase-money  of  land  sold  by  executory  c 
the  plaintiff  must  set  forth  the  contract  and  aver  his  ability  and  willingness  tc 
according  thereto  (3  Bush,  186 ;  12  Id.,  101 ;  79  Ky.%  465);  and  the  defendant,  in 
present  a  defence,  "  must  either  allege  that  the  plaintiff  has  no  title,  or,  if  the 
defective,  must  point  out  the  defects."     78  Ky.,  612. 

(6)  As  to  the  former  practice,  see  note  (3)  ante,  page  139. 

§  693.  Proceedings  against  surety  after  bankruptcy  of  principal.— 
action  for  the  recovery  of  money  in  which  the  defendant  may  have 
bond  with  sureties,  or  for  whom  sureties  may  have  given  bond,  pu 
to  the  provisions  of  §§  14,  214,  221,  or258;  or  in  which  an  appellai 
have  given  bond  with  sureties,  or  for  whom  sureties  may  have  given 
pursuant  to  the  provisions  of  §  724  or  §  748 — if  such  defendant  or 
lant  have  thereafter  become  a  bankrupt  under  the  laws  of  the  t 
States,  upon  notice  thereof  from  his  adversary  being  served  on  th 
ties,  pursuant  to  the  provisions  of  chapter  2  of  Title  IV,  concerni 
service  of  a  summons,  the  court  shall  decide  whether  or  not  any 
and,  if  anything,  how  much,  should  have  been  adjudged  agair 
defendant  or  appellant,  but  for  the  bankruptcy ;  and  such  decisioi 
be  conclusive  as  to  the  liability  of  the  sureties ;  but  they  shall  1 
liable  upon  a  bond  given  pursuant  to  §214,  if  property  releasee 
an  attachment  by  reason  thereof,  or  its  proceeds,  have  lawfully  cc 
the  defendant's  or  appellant's  assignee  in  bankruptcy. 

§  694  [253,  405].  Sale  of  real  property  for  debts  generally — / 
debts — division  of  property  before  sale. — 1.  Before  ordering  a  sale  < 
property  for  the  payment  of  debt(#),  the  court  must  be  satisfi 
/Q  the  pleadings  (b),  by  an  agreement  of  the  parties,  by  affidavits  R 

(/v  (/-/  ^by  a  report  of  a  commissioner  or  commissioners,  whether  or  r 
property  can  be  divided  without  materially  impairing  its  valu< 
may  cause  it  to  be  divided,  with  suitable  avenues,  streets,  lar 
alleys ;  or  without  any  of  them. 

2.   If  it  be  necessary  to  sell,  for  the  payment  of  debt,  a  pai 
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*rty  which  can  not  be  divided  without  materially  impairing  its 
?  officer  shall  sell  the  whole  of  it,  though  it  bring  more  than 
o  be  raised ;  and  the  court  shall  make  proper  orders  for  the 
mi  of  the  proceeds. 

*  plaintiff,  in  an  action  to  enforce  a  lien  on  real  property,  shall 
is  petition  the  liens,  if  any,  which  are  held  thereon  by  others, 

the  holders  defendants ;  and  no  sale  of  the  property  shall  be 
y  the  court  prejudicial  to  the  rights  of  the  holders  of  any  of 
;  and  when  it  appears  from  the  petition  or  otherwise,  that 
sbts  are  secured  by  one  lien,  or  by  liens  of  equal  rank,  and 
ill  due  at  the  commencement  of  the  action,  or  become  so  be- 
ment,  the  court  shall  order  the  sale  for  the  pro  rata  satisfac- 

of  them ;  but  if,  in  such  case,  the  debts  be  owned  by  different 
id  be  not  all  due,  the  court  shall  not  order  a  sale  of  theprop- 
they  all  mature.  If  all  such  liens  be  held  by  the  same  party, 
may  order  a  sale  of  enough  of  the  property  to  pay  the  debts 

unless  it  appear  that  it  is  not  susceptible  of  advantageous 
) ;  or,  that,  for  some  other  reason,  the  sale  would  cause  a 
lereof,  or  seriously  prejudice  the  interests  of  the  defendants  {d). 

>  appraisement  and  redemption  of  land  sold  for  debt  by  order  of  court,  see  act 

r878  {B.  <5r»  F.'s  G.  S.,  835). 

legation  that  the  land  is  divisible  or  indivisible  is  unnecessary.     '*  If  the  court 

from  the  character  of  the  boundary  or  the  number  of  acres  in  the  tract,  as 

the  pleadings,  that  a  division  can  be  had  of  the  land,  it  is  all  that  is  required. 

doubt  but  that  a  tract  of  thirty  acres  of  land  can  be  divided  and,  ordinarily, 

pairing  its  value  "(13  Bush,  415-16) ;  and  the  court  will  presume  that  a  house 

city  or  town  is  not  susceptible  of  advantageous  division  (/</.,  473);  and  the 

m  the  defendant  to  show  that  a  thirty  acre  tract  can  not  be  divided  without 

» value.     Id,,  416. 

an  action  by  the  holder  of  several  lien-notes,  some  of  which  are  due  and  some 

j  erroneous — 

rder  a  sale  of  land  for  payment  of  the  notes  which  are  not  due,  though  the 

ge  that  a  sale  of  the  entire  tract  is  necessary  to  prevent  loss  to  him.     6 

der  a  sale  for  payment  of  the  notes  due,  subject  to  a  lien  for  those  not  due : 
)uld  have  directed  a  sale  of  enough  of  the  land  to  pay  the  debt  and  costs  then 
iving  the  deferred  installment  of  the  price  a  lien  on  any  remaining  portion  of 
Bush,  24. 

■der  the  sale  of  land  which  can  not  be  advantageously  divided  or  so  much 
ay  be  necessary  to  pay  the  notes  which  are  due :  no  sale  should  be  ordered 
11  fall  due.  Faught  v.  Henry,  13  Bush,  471  ;  Leopold  \,  Furber,  84  Ky.,  214. 
•or  in  failing  to  direct  the  commissioner  to  sell  for  only  so  much  as  would  sat- 
ment  is  not  available  when  the  land  did  not  sell  for  as  much  as  the  debt.     I 

trt  of  a  lien-note  be  contested,  the  court  should  not  order  a  sale  for  the 
part  until  the  contest  is  settled,  unless  the  plaintiff  waive  his  lien  as  to  the 
rt.     13  Bush,  416. 
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§  695.  Sale  of personalty  for  more  than  enough  to  pay  debt, — Ii 
necessary  to  sell,  for  payment  of  debt,  one  or  more  parcels  of  pc 
property  which,  in  the  opinion  of  the  officer  making  the  sale,  c 
be  divided  without  materially  impairing  the  value  thereof,  he  sh< 
the  whole  of  such  property,  though  it  bring  more  than  the  sun- 
raised  ;  but  he  shall  have  no  commission  on  the  excess.  The 
shall  be  paid  to  the  defendant,  or  the  bond  therefor  shall  be  pay* 
him. 

§  696.  Credits,  tune,  place,  &c. ,  of  sales  by  otder  of  court — Eve 
made  under  an  order  of  court  (a)  must  be  public,  upon  reas 
credits  to  be  fixed  by  the  court,  not  less,  however,  than  three  r 
for  personal,  nor  six  months  for  real  property  (b) ;  and  shall  be 
after  such  notice  of  the  time,  place  (c),  and  terms,  of  sale  as  the 
may  direct ;  and,  unless  the  order  direct  otherwise,  shall  be  made 
door  of  the  court-house  of  the  county  in  which  the  property, 
greater  part  thereof,  may  be  situated ;  and  the  notice  of  sale  mus 
for  what  sum  of  money  it  is  to  be  made  (d). 

An  appraisement  is  essential  before  there  can  be  a  judicial  sale  of  realty.  A 
9,  1878;  now  Ky.  Stat.,  2362. 

(a)  I.  As  to  describing  the  property  to  be  sold  &nd  the  duties  of  the  commission! 
order  of  sale,  see  note  {b)  to  {  390. 

2.  It  is  error  to  order  a  sale  of  property  when  the  title  is  so  questionable  as  to 
a  sale  for  a  fair  price.     1  Bush,  249. 

(b)  I.  As  to  terms  of  sale  in  courts  of  continuous  session,  see  Act  1892,  (Appen 

2.  Authorizing  the  commissioner  to  fix  the  credits  on  which  land  shall  b< 
erroneous.     I  Duv.,  347-48. 

3.  As  to  what  are  "reasonable  credits,"  see  Willeli  v. Johnson,  &c,  84  Ky.,  41 

(c)  1.  Authorizing  the  commissioner  to  fix   the  time  of  sale  is  erroneous. 
347-48;  2  Id.,  124. 

2.  "The  commissioner's  report  of  a  sale  at  the  court-house  on  a  county  court  d 
sufficient  notice,  cures  the  alleged  defect  in  the  judgment  in  not  prescribing  1 
and  place  of  sale,  even  if  such  omission  could  be  deemed  error."  Doughty  v 
Bush,  161. 

3w  A  judgment  having  failed  to  designate  the  place  of  sale  and  sale  having  b« 
at  a  place  other  than  the  court-house  and  having  been  reported  to  and  confirms 
court,  the  judgment  of  confirmation  was  not  void.     12  Bush,  563. 

(d)  I.   Conduct  of  commissioner  as  to  sales. 

(1)  Decretal  sales  are  not  within  the  provisions  of  the  statute  of  frauds.     2  D 

(2)  If  the  commissioner  fail  to  advertise  the  sale  of  land  as  directed  by  the  jt 
and  the  land  sell  for  less  than  its  value,  the  sale  must  be  set  aside.  Williams  v.  I 
1  Duv.,  257. 

(3)  The  fact  that  the  commissioner  designated  which  part  of  the  tract  of  lan» 
be  sold,  instead  of  referring  the  matter  to  the  court,  after  having  ascertained  that 
the  whole  tract  would  satisfy  the  judgment,  is  not  sufficient  of  itself  to  quash 
But  the  discretion  conferred  upon  the  commissioner  in  this  respect,  when  abused 
corrected.     2  Met.,  551. 

(4)  The  commissioner  was  directed  to  advertise  the  sale  of  land  at  the  coi 
door,  and  two  other  public  places  in  the  county  of  Henderson.     It  was  advertised  b; 
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lie  court-house  door,  and  at  two  other  places  in  the  city  of  Henderson,  which 

inty  of  Henderson.     This,  although  a  literal  compliance  with  the  directions  to 

ioner,  is  not  a  compliance  with  their  spirit  and  meaning.     2  Met.,  552. 

e  of  land  in  gross  after  notice  that  it  would  be  sold  in  parcels,  or  a  sale  of  it 

ter  notice  that  it  would  be  sold  in  gross,  should  be  set  aside  if  objected  to  by 

at.     4  Busk,  75. 

le  advertised  to  take  place  at  one  o'clock  was  set  aside  because  it  was  made 

hour,  it  appearing  that  the  property  was  sold  for  less  than  one-fourth  of  its 

,nd  that  other  persons  attended  at  or  near  the  appointed  time  for  the  purpose 

I  Bush,  628. 
igh  the  order  of  sale  failed  to  direct  the  commissioner  to  sell  subject  to  the 
right  of  dower  of  the  defendant's  wife,  the  commissioner  acted  properly  in 

II  Bush,  177. 
commissioner  may  employ  an  auctioneer  to  cry  the  sale,  but  it  must  be  made 
ice  and  under  the  direction  of  the  commissioner.     12  Bush,  427. 
confirmation  of  sales,  see  §394  and  note  (b). 
r  and  obligations  of  bidders  before  and  after  confirmation, 

bid  be  rejected  without  fault  on  the  part  of  the  bidder,  he  may  be  allowed 
ompensation  for  his  outlays  and  trouble  attending  the  transaction  ( Gaihright 
7  B.  M.,  557) ;  including  the  fee  of  an  attorney  employed  by  him  to  resist 

0  reject  his  bid.     Egard  v.  Chearnly,  &c.,  1  Bush,  12. 

rding  to  Cooper  v.  Baker,  2  Bush,  244,  a  bidder  for  land  can,  after  confirmation 
mce  of  the  land  to  him,  by  motion  against  the  tenant  of  the  land,  recover 
ng  after  his  purchase ;"  and  that  seems  to  be  right,  if,  as  seems  inferable  from 

in  Vanceys  adm'r  v.  Foster  6*  Ray,  9  Bush,  389,  a  bidder  for  a  house  and  lot 
►el led  to  comply  with  his  bid  though  the  house  be  accidentally  burnt  before 
1.     But,  according  to   Ball  v.  First  National  Bank  of  Covington,  80  Ay.,  501, 
;r  is  only  entitled  to  rent  from  the  time  of  confirmation. 
igh,  in  general,  if  a  sale  be  set  aside,  the  purchaser  is  entitled  to  a  lien  on  the 

purchase-money  paid  by  him,  as  against   the  parties  who  procured  the  sale 
mn,  I  Bush,  311)  ;  it   is  otherwise  if  the  order  of  sale  be  void.     14   Bush, 

Ider  who  wrongfully  refuses  compliance  with  the  terms  of  sale  is  liable  for  the 
jtween  the  amount  of  his  bid  and  the  smaller  sum  for  which  the  property  is 
Id.     2  Duv.,  332. 
laser's  right  to  object  to  confirmation,  on  account  of  by-bidding,  is  waived  by 

1  of  sale-bonds  after  ascertaining  all  the  facts  relied  on.  11  Bush,  175-76. 
rchaser's  discovery  of  liens  on  the  property,  after  the  term  at  which  the 
lfirmcd,  does  not  entitle  him  to  credit  on  his  bonds:  he  must  look  to  the 
hose  duty  it  was  to  discharge  the  liens.  Farmers'  Bank  v.  Peter,  13  Bush,  591. 
►very,  after  the  term  at  which  a  decretal  sale  has  been  confirmed,  of  a  mistake 
intity  of  land  sold,  may  be  corrected  in  a  new  action,  in  the  same  manner  as  if 
been  made  by  private  contract.  Miller  v.  Craig,  83  Ky.,  623,  and  cases  cited, 
ote  (b)  to? 394. 

Bonds  of  purchasers.  —  1.  The  purchaser  of  property  sold 
order  of  court  shall  give  bond  for  the  price,  with  good  surety 
by  the  officer  (a)  making  the  sale,  payable  to  him  or  to  the 
titled  to  receive  the  money,  as  the  court  may  direct;  or,  if  the 
:e  no  order  on  the  subject,  they  shall  be  made  payable  to  the 

29 
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2.  They  shall  bear  interest  from  date  at  the  rate  the  judgment 

3.  They  shall  have  the  force  of  judgments;  and  on  exe< 
issued  upon  them  no  replevy  shall  be  allowed,  and  sales  shall 
cash. 

(a)  If  the  officer  accept  and  attest  a  bond,  with  surety,  he  can  not  afterward 
additional  surety,  but  must  report  the  sale :  and  it  is  for  the  court  to  decide,  if 
firmation  be  objected  to  for  insufficiency  of  security  or  other  reason,  whether  or 
bid  shall  be  accepted.     Reamer  v.  Judah,  13  Busk,  206. 

§  698.  When  purchaser  entitled  to  possession  of  personalty. — Th 
chaser  of  personal  property  sold  under  an  order  of  court  sh 
entitled  to  it,  upon  complying  with  the  terms  of  sale. 

A  bidder  for  personal  property  was  required  to  give  bonds  for  the  purchase 
though  the  property,  before  delivery  to  him,  was  accidentally  destroyed  by  fire. 
adm'r  v.  Foster  6r*  Rayt  9  Bush,  389. 

§  699.  Lien  on  real  property  for  purchase-money. — A  lien  shall  e: 
real  property  sold  under  an  order  of  court,  as  security  for  the  pu 
money ;  and,  upon  payment  thereof,  the  clerk  shall  release  the  1 
the  margin  of  the  record  of  the  deed  in  the  office  of  the  clerk 
county  court. 
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INFERIOR    COURTS — MODE   OF    PROCEEDING    IN. 


TITLE    XVI. 

ERLY  COURTS,  POLICE  COURTS,  CITY  COURTS,  MAYORS' 
AND  COURTS  OF  JUSTICES  OF  THE  PEACE. 

Chap.    i.   Mode  of  proceeding  in. 

"  '   2.  Appeals  from  their  judgments. 


CHAPTER   I. 

MODE  OF  PROCEEDING   IN. 

Code  applies  to  quarterly  courts,  justices'  courts,  &c. 

To  whom  process  shall  be  directed. 

Duties  and  powers  of  judge  or  justice  as  clerk. 

Clerks  of  quarterly  courts. 

Quarterly  courts,  justices'  courts,  &c,  docket  of. 

when  pleadings  in  to  be  oral 
07.  time  of  trial  in. 

testimony  in,  in  equitable  ac 
service  of  subpoena  from. 
II.  district  in  which  summons 

defendants  to  be  returned 
district  in  which  summons  0 
defendant  to  be  returned, 
jury  trial  in. 
new  trial  in. 
record  book  of. 
interrogatories  in,  to  adverse 
time  of  ar 
provisions  as  to  appeals  fron 
judgment  of,  upon  lost  recor 
judgment  of,  upon  set-off  c 
claim  exceeding  jurisdicti 
provisional   remedies   in,   w 

disposed  of. 
land   not  to  be  sold  under 
from, 
how  to  be  sold  under 
of. 

00  [822].   Code  applies  to  justices'  courts >  &c. — The  provi 

)de  shall  regulate  the  proceedings  in   civil  actions  in  < 

county  courts,    police  courts,  city  courts,    mayors'  coi 

of  justices  of  the  peace,  except  as  is  provided  in  this  eh 

on  266,  concerning  appeals  in  attachment-cases,  applies  to  the  judg 
sustaining  an  attachment.     10  Bush,  624. 

o\  [823].    To  whom  process  shall  be  directed. — A  summoi 
>rovisional  remedy,  and  other  process,  from  quarterly  c 
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county  courts,  shall  be  directed  to  the  sheriff,  coroner,  or  a  const 
at  the  option  of  the  plaintiff;  those  from  police,  city,  and  ma 
courts,  shall  be  directed  to  the  marshal  or  a  constable ;  and  those 
courts  of  justices  of  the  peace  shall  be  directed  to  a  constable;  or 
special  agent  appointed  by  the  justice,  by  an  indorsement  on  the 
cess,  upon  an  affidavit  of  the  plaintiff  or  his  agent  being  filed  b< 
the  justice,  to  the  effect  that  the  process  can  not  be  executed,  accoi 
to  the  belief  of  the  affiant,  unless  such  special  agent  be  appointed ; 
such  process  may  be  served  by  any  officer  or  person  who  is  autho 
by  this  Code  to  serve  a  summons. 

An  attachment  from  a  justice's  court  maybe  served  by  a  sheriff.      Turner  v.  Ho 

2  DUV.9  112. 

§  702  [824].   Duties  and  powers  of  judge  or  justice  a±clerk. — The  d 
and  powers   enjoined  and  conferred  by  this  Code  upon  ^clerks 
devolve  on  the  judges  or  justices  who  are  by  law  required  to  a< 
clerks  of  their  courts. 

§  7°3  [825].  Clerks  of  quarterly  courts, — 1.  The  presiding  judg< 
the  quarterly  court  shall  be  the  clerk  of  such  court. 

2.  The  county  judge  may,  by  an  order  entered  of  record  in 
quarterly  court,  empower  the  county  clerk  to  act  as  clerk  of 
quarterly  court ;  and,  upon  such  order  being  entered,  the  clerk  sha 
authorized  to  issue  any  process  of  the  quarterly  court,  as  fully  a 
judge  might  do,  acting  as  clerk  of  such  court.  And  the  county  < 
issuing  such  process  shall  be  entitled  to  the  same  fees,  and  subje 
the  same  responsibilities,  as  the  judge  would  have  been. 

3.  Such  order  shall  not  prevent  the  judge  from  acting  as  clerk  o 
quarterly  court  in  any  case  in  which  he  may  choose  so  to  act. 

4.  If  no  such  order  be  made,  the  county  clerk  shall,  in  the  abs 
of  the  county  judge  from  his  office,  act  as  clerk  of  the  quarterly  c< 
in  the  same  manner  as- if  such  order  had  been  made. 

5.  The  county  clerk  shall,  at  the  commencement  of  each  ten 
the  quarterly  court,  deliver  to  the  presiding  judge  all  process  of 
court  returned  to  him,  and  all  papers  filed  with  him  relating  to  ac 
pending  in  such  court. 

§  704  [826].  Dockets  of  quarterly  courts,  justices'  courts,  &c.  — < 
one  docket  is  required  to  be  kept — on  which  shall  be  entered  all 
actions  and  motions  as  they  shall  be  returned. 

§  7°5  [827].  Wlten  pleadings  may  be  oral. — If  the  matter  in -co 
versy  do  not  exceed  fifty  dollars,  the  pleadings  in  the  action  may  be 
and  without  verification.  But  before  the  summons  is  issued  the  pla: 
shall  file  in  the  court  the  account,  or  the  written  contract,  or  a  i 
written  statement  of  the  facts,  on  which  the  action  is  founded. 
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[n  an  action  for  money  and  interest,  the  interest  due  at  the  commencement  of  the 
is  part  of  the  "matter  in  controversy"  (18  B.  M.t  224;  2  Met.,  40  and 462);  and* 
>rincipal  and  interest  exceed  $50,  the  pleadings  should  be  in  writing.     Code,  {115; 

*»  153. 

Hie  plaintiff  filed  in  a  justice's  court,  not  a  petition,  but  a  statement  in  writing  which 
ted  to  set  forth  the  facts  on  which  the  action  was  founded,  and  at  the  conclusion  of 
was  a  prayer  for  four  hogs,  which  had  been  previously  mentioned,  said  to  be  of  the 
>f  $25,  and  for  #35  for  the  taking  and  detention  of  the  same,  upon  which  a  warrant 
ued  for  #25 ;  and  it  was  held  that  the  statement  of  facts  mentioned  in  §  705  need  not 
1  a  statement  of  the  sum  demanded,  that  such  statement  is  surplusage,  and  that  the 
in  controversy  in  that  case  was  $25.     Burbage  v.  Squires y  3  Afet.,  77. 

706  [828].  Time  of  trial. — In  the  actions  named  in  the  last  section, 
ervice  of  the  summons  five  days  before  the  time  of  trial  shall 
rize  a  trial  and  judgment.  If  the  matter  in  controversy  exceed 
lollars,  the  service  of  the  summons  ten  days  before  its  return  day 
authorize  a  trial  and  judgment,  whether  the  proceedings  are 
iry  or  equitable. 

707  [829].  Upon  the  calling  of  an  action  for  trial,  if  the  sum- 
have  been  served  in  due  time,  the  parties  must  proceed  forthwith 
m  an  issue  and  try  the  case,  unless  the  court  give  further  time,  or 
a  continuance. 

708  [830].  Testimony  in  equitable  actions. — In  equitable  actions,  the 
s  may  either  take  the  depositions  of  witnesses,  or  examine  them 

in  court. 

jog  [831].  Service  of  subpoenas. — A  subpoena  may  be  served  by 
ng  it  to  the  witness  and  informing  him  of  the  substance  of  it, 
ut  delivering  to  him  a  copy  or  ticket. 

710  [832].  District  in  which  summons  of  resident  defendants  to  be  re- 
I  — If  the  defendant  reside  in  the  county  in  which  the  summons  is  is- 
it  shall  be  returned  for  trial  in  the  district  of  his  residence,  unless  he 
wise  consent  in  writing,  signed  by  him  and  indorsed  on  the  sum- 
;  or,  unless  the  justices  in  such  district  be  interested  or  refuse  to 
i  which  case  it  shall  be  returned  in  an  adjoining  district.  If  it  be  is- 
by  the  judge  of  the  quarterly  court,  it  shall  be  returned  before  him 
>s  the  defendant,  or  defendants,  all  reside  in  one  district  and  there 
acting  justice  of  the  peace  and  an  acting  constable  in  such  district]. 

ITie  bracketed  words  were  repealed  in  1882;  re-enacted  in  1884,  and  repealed  by 
May  3,  1890. 

rhe  provision  for  returning  the  summons  for  trial  to  the  district  of  the  defendant's 
ce  has  probably  been  repealed  by  new  Constitution,  \  142. 

711  [833]-  If  there  be  two  or  more  defendants  residing  in  the 
y,  but  in  different  districts,  the  summons  shall  be  returnable  in 
•  district. 
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§  712  [834].  District  in  which  summons  of  transient  defendant  tt 
returned. — If  a  defendant  transiently  in  a  county  be  served  with  a  si 
mons  issuing  in  said  county,  it  shall  be  returned  in  the  district  in  wl 
he  is  served,  unless  he  otherwise  consent  in  writing  signed  by  him. 

§  713  [835].  Jury-trials. — The  parties  shall  not  be  entitled  to  a  1 
by  jury,  unless  the  matter  in  controversy  exceed  in  value  twenty  doll; 
Upon  a  jury-trial  being  claimed,  if  it  be  allowable,  the  presiding  ju 
or  justice  shall   order  a  jury  to  be   forthwith  empanneled   to  try 
action.     The  jurors  shall  be  qualified  as  is  required  in  the  circuit  cou 

As  to  number  of  jurors,  see  \  248  of  new  Constitution. 

§  7 14  [836J.  New  trials.  — A  new  trial  may  be  granted  in  the  quart< 
courts  or  courts  of  justices  of  the  peace,  upon' motion  made  within 
days  after  a  judgment  has  been  rendered,  of  which  motion  reasons 
notice  shall  be  given  to  the  adverse  party. 

§  715  [837].   Record-books. — Each  presiding  judge  and  justice  of 
peace  shall,  in  a  book  provided  for  that  purpose,  keep  a  full  and 
record  of  judicial  proceedings  in  his  court;  and  keep  a  good  cross-in< 
of  the  names  of  the  litigants,   referring  to  the  pages  of  the  book 
every  entry  in  each  case. 

§  716  [839].  Interrogatories  to  adverse  patty. — Either  party  may 
wfth  the  judge,  justice,  or  clerk  of  the  court  in  which  the  case  is  tc 
tried,  written  interrogatories,  to  be  answered  by  an  adverse  party  \ 
resides  out  of  the  county  where  the  court  sits,  or  who  is  unablt 
attend  court  on  account  of  infirmity  or  imprisonment,  or  who  i 
female ;  and  may  cause  a  certified  copy  of  such  interrogatories  to 
delivered  to  the  party  who  is  required  to  answer  them ;  and  such  ps 
shall  file  with  the  clerk,  on  or  before  the  day  of  trial,  a  plain  and  dii 
response  to  the  interrogatories,  sworn  to  by  him.  Such  response  r 
be  read  as  a  deposition  by  either  party. 

§  717  [840].  Time  of  answering  interrogatories  — The  court  s 
render  judgment  against  the  party  who  refuses  to  attend  and  be 
amined  when  summoned,  as  is  authorized  by  this  Code,  two  days  bei 
the  trial;  or  to  make  proper  responses  to  interrogatories,  a  copy 
which  shall  have  been  delivered  to  him  three  days  before  the  trial,  il 
reside  within  fifty  miles  of  the  place  of  trial,  and  one  additional  day 
every  additional  thirty  miles  he  may  reside  therefrom :  but  the  cc 
may  grant  further  time  for  attending  or  answering. 

§  718  [841].  Provisions  as  to  appeals. — The  last  two  sections  s 
apply  to  appeals  from  judgments  of  quarterly,  justices',  city,  pol 
and  mayors'  courts. 

§  719  [842].  Judgment  on  lost  record  of. — If  the  record  of  a  ju 
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a  quarterly,  city,  police,  mayor's,  or  justice's  court  be  lost  or 
i,  such  court  may,  on  motion  of  the  plaintiff,  made  within  five 
er  the  rendition  of  the  judgment,  and  after  five  days'  notice, 
new  judgment  for  what  may  remain  due  thereon. 
[843J.  Judgment  on  set-off  or  counter  claim. — A  set-off  or  coun- 
,  though  exceeding,  in  amount,  the  jurisdiction  of  the  court, 
used  to  bar  and  extinguish  the  demand  of  the  plaintiff;  but  no 
t  shall  be  rendered  in  favor  of  the  defendant  for  the  excess,  un- 
t  excess  be  within  the  limits  of  the  court's  jurisdiction  as  to 
The  judgment  shall  ascertain  the  amount  due  to  the  plaintiff 
him  a  credit  therefor  on  the  claim  used  as  a  set-off  or  counter- 
Provided,  That  when  the  amount  of  the  counter-claim  or  set-off 
the  jurisdiction  of  the  court  trying  the  cause,  the  court  shall, 
n  of  either  party  to  the  action,  or  by  their  attorneys,  transfer 
\  to  the  court  having  jurisdiction.  (Act  1893,  p.  448..)] 
[844].  When  provisional  remedies  to  be  disposed  of. — If  an  order 
visional  remedy,  made  by  a  judge  or  justice,  in  an  action  within 
liction  of  his  court,  be  served  or  levied,  the  trial  of  the  action 
>sition  of  the  order  may  take  place  at  any  time  after  five  days' 
ven  to  the  defendant  by  the  officer  who  serves  or  levies  such 
r  after  five  days'  notice  given  by  the  defendant  to  the  plaintiff, 
rounter affidavit  filed  by  the  defendant;  and,  if  the  judge  or 
•efore  whom  the  trial  should  regularly  be  had,  be  absent  or 
:>  act,  the  officer  may  return  the  case  for  trial  before  the  most 
nt  justice. 

[845].   Subjection  of  land,  &c,  after  returns  of  no  property  found 
ions  from  justices'  courts,  &c. — Land  shall  not  be  sold  nor  levied 
execution  from  a  quarterly  or  justice's  court,  or  any  court  of 
irisdiction. 

urts  do  not  have  jurisdiction  of  an  attachment  of  land  or  of  an  action  to  enforce 
ien  thereon.     Easterling  v.  CkiUs,  *SrV.,  Co.,  93  Ky.,  315,  317. 

[846].  When  an  execution  upon  a  judgment  of  a  court  men- 
§  722  is  returned  by  a  proper  officer,  in  whole  or  in  part,  in 
?,  no  property  found  to  satisfy  it,  the  judge  or  justice  of  the 
ill,  upon  application  of  the  plaintiff  or  his  attorney,  furnish  a 
copy  of  the  judgment,  execution,  arid  return;  which,  on  being 
le  office  of  the  clerk  of  the  circuit  court  of  the  county  in  which  . 
nent  was  rendered,  shall  be  recorded  by  him  in  a  book  kept 
>urpose ;  and,  thereupon,  the  plaintiff  shall  be  entitled  to  the 
ledies  for  the  amount  of  his  judgment  and  costs,  including  the 
said  copy  and  of  recording  it,  as  if  the  judgment  had  been 
in  the  circuit  court. 
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i.  See  32  439  to  443  and  notes,  as  to  actions  on  returns  of  "no  property  found 
}  70  and  notes,  as  to  the  courts  in  which  such  actions  may  be  brought. 

2.  The  plaintiff  can  not  maintain  an  action  in  equity  in  the  circuit  court  to  subj 
defendant's  land,  upon  a  return  of  no  property  found  on  an  execution  from  a  ji 
court  or  quarterly  court ;  because,  upon  filing  copies  in  the  clerk's  office  of  the  circuit 
as  prescribed  in  J  723,  he  can  procure  an  execution  which  may  be  levied  on  the  lane 
defendant  holds  the  legal  title  (Weatherford  v.  Myers,  2  Duv.,  91;  Behan,  &c.t  v 
field,  11  Ay.  L.  R.,  960);  and  if  the  defendant  has  only  an  equitable  title,  the  p 
may  subject  it  by  an  action  in  the  circuit  court  after  a  return  of  no  property  found 
execution  from  that  court.    Janes  v.Jeffress,  11  Bush,  636. 

But  it  seems  that,  according  to  Craig,  6W.,  v.  GarnetCs  adnfr,  &°c.,  9  Bush, 
execution  on  a  justice's  judgment  against  an  administrator  having  been  returned  n< 
erty  found,  the  plaintiff,  having  filed  copies  as  prescribed  in  §  723,  can,  without 
execution,  maintain  an  action  in  equity  against  the  administrator  and  heirs  of  th< 
dent,  in  order  to  subject  land  the  legal  title  to  which  had  descended  to  the  heirs. 

3.  The  inferior  court,  and  not  the  circuit  court,  has  jurisdiction  to  enjoin  procc 
on  a  judgment,  a  transcript  of  which  has  been  filed  in  the  clerk's  office  of  the  circui 
pursuant  to  \  723.     Code,  \  285;   12  Bush,  359;  84  Ay.,  370. 

4.  By  an  act  of  March  10,  1880  (Gen.  Stat.,  ch.  28,  art.  4,  sec.  5),  circuit  court 
given  jurisdiction  of  actions  and  attachments  of  land  of  non-residents  when  the  am< 
controversy  did  not  exceed  $50  in  the  same  manner  as  if  it  exceeded  that  sum;  but  r 
the  act  of  June  10,  1893  (page  1033,  ^y*  &at.tfo66),  circuit  courts  did  not  have  jurist 
of  an  action  and  attachment  of  land,  on  a  legal  demand  against  a  resident  debtor  i 
than  $50,  unless  the  plaintiff  had  previously  obtained  a  judgment  thereon  in  an  i 
court  and  had  an  execution  issued  from  the  circuit  court  and  a  return  of  nulla  bona  t 
as  provided  in  \  723  (Easterling  v.  Chiles,  &>c,  Co.,  93  Ky.,  315,  316) ;  but  circuit  coui 
jurisdiction  to  enforce  contract-liens  on  land  whatever  the  amount  of  the  debt  mif 

93  *y-.  317. 

5.  By  the  act  of  June  10,  1893  (^«  •Eto'»».i  9^6)»  the  circuit  courts  are  expressly 
jurisdiction  "in  all  cases  *  *  *  in  which  it  is  sought  to  enforce  a  lien  upon,  or  si 
land  by  provisional  remedy  to  the  payment  of  debt." 

6.  In  Counts  v.  Howes,  98  Ky.,  397,  it  was  held  that  where  a  judgment  of  a  qu 
court  was  replevied,  the  replevin  bond  is  to  be  treated  as  a  judgment  of  such  court 
the  meaning  of  g  723  and  439  of  the  Code. 


CHAPTER  II. 

APPEALS   FROM   THEIR  JUDGMENTS. 

J  724.  Appeals  from  .quarterly  courts,  justices'  courts,  &c. 

§  725.  transmission  of  papers  upon. 

\  726.  trial  of. 

\  727,  728.  costs  upon. 

g  729.  when  to  be  taken. 

\  730.  option  of  appellee  concerning  trial  of. 

\  731.  Appellant  entitled  to  copy  of  judgment,  upon  taking. 

§  724  [847].  How  and  to  what  courts  appeals  to  be  taken  from  cou 
justices,  &c. — Appeals  may  be  taken  in  the  manner  following: 

i.  The  party  appealing  shall  produce  to  the  clerk  of  the  cou 
which  the  appeal  is  taken  a  certified  copy  of  the  judgment  and  anr 
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and  cause  to  be  executed  before  him,  by  one  or  more  sufficient 
to  be  approved  by  him,  a  bond  to  the  effect  that  the  appellant 
sfy  and  perform  the  judgment  that  shall  be  rendered  upon  the 
[a);  whereupon,  the  clerk  shall  issue  an  order  to  the  judge, 
Dr  justice,  rendering  the  judgment,  to  stay  proceedings  thereon ; 
xansmit  to  the  office  of  said  clerk  all  the  original  papers  in  the 
id  the  appellee  shall  be  summoned,  actually  or  constructively, 
>vided  in  chapter  2  of  title  4,  to  appear  and  defend  the  appeal, 
visions  of  this  section,  in  regard  to  clerks,  apply  to  a  judge  who 
Jerk  of  his  own  court, 
rhis  subsection  has  been  superseded  by — 
n  act  of  May  9,  1884,  which  is  as  follows: 
That  in  any  action  or  proceeding  in  the  county  court  in  which 
ent  has  been  or  may  be  rendered,  wherein  the  amount  in  con- 
'  (6)  is  twenty-five  dollars  or  more,  exclusive  of  interest  and 
1  appeal  may  be  had  to  the  circuit  or  common  pleas  court  by 
arty,  in  the  manner  that  appeals  from  judgments  of  the  circuit 
re  now  taken,  excepting  that  the  original  papers  and  copies  of 
>r  and  judgments  shall  be  delivered  by  the  judge  of  the  county 
the  clerk  of  the  court  appealed  to,  and  no  assignment  of  errors 
required. 

That  all  appeals  under  this  act  shall  be  taken  within  sixty  days 
i  day  upon  which  judgment  shall  be  rendered. 
An  act  of  May  15,  1886,  which  is  as  follows: 
Appeals  shall  be  to  the  circuit  courts  and  courts  of  similar 
ion  from  the  orders  and  judgments  of  quarterly  courts  in  civil 
when  the  amount  in  controversy  (6),  exclusive  of  interest  and 
twenty-five  dollars  or  over. 

Appeals  shall  be  to  the  circuit  courts  and  courts  of  similar 
ion  from  the  judgments  and  orders  of  justices  of  the  peace  and 
ourts,  where  the  amount  in  controversy  (6>),  exclusive  of  interest 
t,  is  over  fifty  dollars. 

Appeals  shall  be  to  the  quarterly  courts  from  the  orders  and 
its  of  justices  of  the  peace  and  police  courts  in  civil  cases, 
he  amount  in  controversy  (£),  exclusive  of  interest  and  cost,  is 
ars  and  not  more  than  fifty. 

The  manner  and  time  of  taking  appeals  from  said  courts  shall 
rned  by  the  provisions  of  the  Civil  Code  of  Practice  regulating 
from  said  courts. 

All  laws  or  parts  of  laws  in  conflict  with  this  act  are  hereby 
i. 
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§  6.  This  act  shall  take  effect  from  and  after  its  passage ;  bu 
provisions  of  this  act  shall  not  apply  to  the  city  of  Louisville. 

III.  An  act  of  June  10,  1893,  page  1030,  et  seq.,  which  con 
sections  as  follows: 

§  29.  Appeals  may  be  taken  to  the  circuit  court  from  all  order: 
judgments  of  the  fiscal  court  or  quarterly  court  in  civil  cases  wher 
value  in  controversy,  exclusive  of  interest  and  costs,  is  over  twent] 
dollars,  and  from  all  judgments  of  the  county  court  where  the  arc 
in  controversy  is  over  fifty  dollars,  exclusive  of  interest  and  cost ; 
from  all  judgments  and  orders  of  said  court  in  cases  of  bastardy, 
the  settlement  of  the  accounts  of  personal  representatives,  assig 
guardians,  trustees,  curators,  and  other  fiduciaries,  and  from  o 
granting,  revoking,  or  refusing  letters  testamentary  or  of  admin 
tion,  or  appointing  or  refusing  to  appoint,  or  removing  curators,  g 
ians,  trustees,  or  committees  of  estates,  or  granting  or  refusing  to  ; 
druggist,  tavern,  or  liquor  license,  and  from  judgments  in  procee 
to  condemn  land  for  any  purpose,  and  in  all  other  cases  allowed  by 

§  34.  Appeals  may  be  taken  to  the  quarterly  court  from  all 
ments  and  orders  of  justices,  fiscal,  city,  or  police  courts,  when  the 
in  controversy  is  over  ten  dollars,  exclusive  of  interest  and  costs." 

(a)  1.  An  appeal-bond,  given  on  an  appeal  from  a  justice's  court  to  a  court  whi 
no  jurisdiction  of  the  appeal,  was  held  to  be  obligatory  on  the  surety,  but  not  enfoi 
by  motion.     Stephens  v.  Miller,  <5rV.,  80  Ky.,  47. 

2.  See  $  682  and  notes  as  to  defective  appeal-bonds. 

{&)  1.  As  to  the  meaning  of  the  words  " amount  in  controversy,"  see  notes  to 
note  2  to  g  726. 

2.  In  an  action  on  several  notes  to  the  plaintiff,  their  aggregate  amount  is  the 
in  controversy  (Bakeioell  v.  Howell,  2  Met.,  268);  and  in  an  action  (as  is  authorized  1 
of  the  Code)  against  defendants  who  are  severally  liable *to  the  plaintiff  on  the  c< 
sued  on,  the  aggregate  amount  claimed  is  the  matter  in  controversy  ( Wilde  <5r»  Co.  v 
craft,  &*c,  2  Duv.,  309);  but  in  an  action  by  a  contractor  against  several  property-o 
for  the  cost  of  a  street  improvement  due  from  them  severally,  the  judgment  again: 
is,  upon  their  appeal,  the  matter  in  controversy,  though  the  legal  questions  involve 
be  the  same  as  to  all.     Zable,  b*c,  v.  Harris,  82  Ky.,  473;  92  Ky.,  48. 

3.  If  the  plaintiff  recover  less  than  he  demands,  upon  his  appeal  to  the  Court  < 
peals,  the  sum  demanded  is  the  matter  in  controversy,  but  upon  the  defendant's 
the  amount  of  the  judgment  is  the  matter  in  controversy.     Brandeis  v.  Crawford,  ; 
395 ;    Tipton  v.  Chambers,  Id.,  565  ;  Revill  v.  Pettit,  3  Id.,  321  ;  L.  <5x*  N.  R.  Co.  v. 
11  Ky.  L.  R.,  436. 

4.  The  effect  of  those  acts  seems  to  be,  1,  that  no  appeal  lies  from  a  justice's  coi 
less  the  amount  in  controversy  is  over  ten  dollars,  exclusive  of  interest  and  costs,  1 
of  1893  having  probably  repealed  by  implication  the  provisions  of  the  act  of  1886 
ing  an  appeal  when  said  amount  is  ten  dollars ;  2,  that  when  said  amount  is  over  U 
not  over  fifty  dollars,  appeals  he  from  justices'  courts  to  quarterly  courts  only;  1 
when  said  amount  is  more  than  fifty  dollars,  an  appeal  lies  to  a  quarterly  court  or  a 
court,  at  appellant's  option;  and  4,  that  no  appeal  lies  from  quarterly  courts  wh< 
amount  is  less  than  twenty-five  dollars,  and  if  more,  it  lies  to  a  circuit  court. 
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)id  the  new  Constitution  repeal  so  much  of  }  6  of  the  act  of  1886  as  exempts 
ouisvilie  from  its  operation  ? 

Y  N.  Ry.  Co.  v.  Barclay's  admW,  19  Ay.  Law  Rep.,  997,  an  order  of  the  county 
ted  a  bank  administrator  of  the  decedent,  and  the  same  order  denied  the  ap- 
iie  decedent's  father  to  be  appointed  administrator.  The  father  appealed  from 
ecuted  the  supersedeas  bond,  etc.  The  railroad,  in  its  answer,  denied  the 
>laintiff  to  sue  while  that  appeal  was  pending.  It  was  held  that  the  failure  of 
o  aver  that  a  supersedeas  had  issued  was  fatal  to  the  defence. 

848].  Original  papers  to  be  transmitted. — The  judge,  mayor, 
on  being  served  with  said  order,  shall,  in  ten  days  thereafter, 
II  the  original  papers  in  the  action  to  the  clerk's  office  of  the 
hich  the  appeal  is  taken. 

00  late,  after  the  jury  was  sworn,  to  object  that  the  warrant  and  account  were 
>y  the  justice."     3/./.  M.9  61. 

849].    Trial  of  appeals. — Appeals  shall  be  docketed  and  stand 
ordinary  actions,  and  shall  be  tried  anew,  as  if  no  judgment 
-endered. 

on  does  not  apply  to  appeals  concerning  contested  elections.    Cowan  v.  Prowse, 

?t  v.  Meadows,  97  Ky.y  543,  an  action  was  brought  in  a  city  court  to  settle 
>.  On  appeal  to  the  circuit  court,  the  appellant  moved  to  transfer  to  the 
:,  which  motion  was  overruled.  It  was  held  by  the  court  of  appeals  that  \  726 
only  to  provide  a  rule  to  govern  the  clerk  in  docketing  appeals  from  inferior 
ras  not  intended  to  change  the  law  as  to  the  trial;  and  that  the  motion  to 
Id  have  been  sustained. 

TO   APPEALS  FROM   JUSTICES*    COURTS,    AC. 

rfiat  are  final  judgments,  from  which  only  appeals  lie,  See  note  I  to  §  734. 
he  "amount  in  controversy." 

*e  must  be  "  tried  anew  as  if  no  judgment  had  been  rendered,"  the  amount  in 
n  the  court  appealed  to,  whether  the  appeal  be  taken  by  the  plaintiff  or  the 
not  necessarily  the  amount  of  the  judgment  appealed  from,  but  is  the  amount 
controversy  in  the  court  appealed  from.  Mills  v.  Cauchman,  4  J.  J.  M.f  242; 
Vilson,  5  Dana,  596.  Thus,  in  an  action  in  a  justice's  court  for  $90  damages, 
recovered  judgment  for  $50,  and  on  the  defendant's  appeal  it  was  held  that 
imount  in  controversy.  Donahue  v.  Murray,  2  Bush,  194. 
le  plaintiff  sue  for  $50  or  less  and  the  defendant  plead  a  set-off  for  more  than 
>ff  is  the  amount  in  controversy.  Parker  v.  Hulme,  3  Dana,  499. 
s sumption  of  jurisdiction  by  the  court  appealed  to. 

*  to  Ellige  v.  Wilson,  1  J.  J.  M.,  588,  if  an  appeal  be  taken  to  the  circuit 
should  have  been  taken  to  the  quarterly  court,  it  would  be  the  duty  of  the 
to  dismiss  the  appeal  and  remit  the  appellee  to  his  judgment  before  the  jus- 
ras  held  in  Hughes  v.  Hardesty,  13  Bush,  364,  that  the  circuit  court  may  try 
;ss  its  jurisdiction  be  objected  to.  The  circuit  court  can  not,  however,  be 
y  agreement  of  parties,  to  try  a  case  which  is  pending,  upon  appeal,  in  the 
irt;  the  proceeding  was  properly  dismissed.  Davis  v.  Davis,  10  Bush,  274. 
ay  take  an  appeal,  and  its  effect. 

r  of  several  defendants  against  whom  a  judgment  has  been  rendered  may 
he  appeal  brings  before  the  court  appealed  to  all  those  defendants  {Palmer  v. 
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Kennedy,  &V.,  7  J.  J,  M.,  498) ;  but  not  persons  who  were  not  made  defendant 
court  appealed  from,  either  by  summons  or  appearance.     Clagget  v.  Blanc  hard y  8  L 

(2)  A  party  against  whom  judgment  is  rendered  in  a  justice's  court,  without  st 
may  appeal  and  reverse  it  without  subjecting  himself  to  a  judgment  in  the  court  t 
to.      Clagget  v.  Blanchard,  8  Dana,  43. 

(3)  When  a  cause  is  removed  by  appeal  from  a  justice's  court  to  the  circuit  c< 
justice  has  no  further  power  over  it  (Palmer  v.  Kennedy,  7  J.  J,  Af.t  500;  Ska 
Milam,  6  Id.,  608) ;  unless  the  appeal  be  dismissed:  see  next  following  note. 

5.  Dismissal  of  appeal  or  action  by  the  court. 

The  dismissal  of  an  appeal  reinstates  the  parties  where  they  stood  when  it  wa 
and  deprives  the  appellate  court  of  any  power  over  the  case.  Miles  v.  Reed,  2j 
137;  Manier  v.  Lindsay,  3  Bush,  95;  Olmstead  v.  Mason,  Id.,  693. 

And  such  dismissal  is  proper  if  the  appellant  has  failed  to  give  an  appeal-h 
required  by  law  (Bledsoe  v.  Cassady,  2  Mar.,  459;  Manier  v.  Lindsay,  3  Bush,  91 
the  appellant's  warrant  was  properly  dismissed  by  the  court  appealed  from,  for 
jurisdiction  (Fidler  v.  Hall,  2  Met.,  461) ;  or  if  the  court  appealed  to  has  no  jur 
of  the  appeal.  Ellige  v.  Wilson,  1  /.  /.  M.,  588;  Miles  v.  Reed,  2  Id.,  137; 
Thompson's  ex'r,  12  Bush,  394. 

But,  if  the  court  appealed  from  had  not  jurisdiction  of  the  subject  of  the  act 
the  appellate  court  has  jurisdiction  of  the  appeal,  it  should  not  dismiss  the  ap 
thus  place  the  parties  where  they  stood  before  it  was  taken ;  but  should  dismiss  tli 
for  want  of  jurisdiction  in  the  court  appealed  from,  thereby  vacating  its  judgm 
remitting  the  plaintiff  to  his  proper  remedy  by  a  new  action.  McKitrickv.  Peter, 
587;  Basset  v.  Oldham,  7  Id.,  168;  Howard  v.  Jones,  2  B.  M.f  526;  lilgginton  v. 
Met.,  38  ;  Fleming  v.  Limebaugh,  Id.,  265;  impliedly  overruling  Pollard  v.  Holeman 
416,  in  which  it  was  held  to  be  the  duty  of  the  circuit  court  to  try  the  case, 
though  the  court  appealed  from  had  no  jurisdiction. 

6.  Dismissal  of  appeal  by  appellant. 

A  defendant  who  takes  an  appeal  has  no  right  to  dismiss  it  without  the  consei 
plaintiff,  who  is  entitled  to  have  a  trial  on  the  merits  (Semple  v.  Morrison,  7  Mot, 
and  it  seems  necessarily  to  follow  that  a  plaintiff  who  takes  an  appeal  has  no  rigl 
miss  it  without  the  defendant's  consent.     And  see  §  730  of  Code. 

7.  Non-suit  of  the  plaintiff . 

In  Shadrach  v.  Milam,  6  J.  J.  M.,  608,  it  was  held  that,  upon  an  appeal  by 
fendant,  the  appellee,  who  stood  in  the  appellate  court  as  plaintiff  in  the  caus< 
right,  "  before'the  jury  had  retired  from  the  bar  to  consider  of  their  verdict"  (s< 
}  37!)t  to  take  a  non-suit ;  but  that  no  execution  could  be  issued  on  the  judgment  s 
from. 

8.  Irregularities  in  proceedings  of ,  or  before \  the  court  appealed  from. 

An  act  of  1812  (M.  &*  B.t  894),  declared  that  "no  appeal  shell  be  dismissed 
irregularity  in  the  proceedings  had  before  the  magistrate;  but  the  same  shall  be  tri 
its  merits  as  though  no  trial  had  been  previously  had  thereon." 

And  it  was  held  that,  upon  an  appeal  to  the  circuit  court,  it  was  immaterial 
warrant  issued  by  the  justice  did  not  name  a  day  for  the  defendant's  appear 
specially  designate  the  cause  of  action  (Bledsoe  v.  Cassady,  2  Mar.,  461) ;  or  that  tl 
ment  was  rendered  by  a  justice  in  whose  district  the  defendant  did  not  reside  ( 
adtn'r  v.  White's  adm'r,  7  Mon.,  228);  or  "  whether  the  judgment  of  the  justice  > 
or  only  voidable,  or  whether  there  was  or  was  [not  a]  warrant."  Burton  v.  j 
Litt.,  444. 

It  seems  probable  that  the  provision  of  the  act  of  1812  concerning  irregular iti< 
in  force,  as  no  provision  on  that  subject  seems  to  be  contained  in  either  the  Cod 
General  Statutes.     It  is  clear,  at  any  rate,   that  objection  to  sufficiency  of  not 
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t  made  in  a  justice's  court  is  waived  by  an  appearance  and  trial  on  the  merits. 

and  judgment  in  the  appellate  court, 

appeal  from  a  justice's  court,  unless  for  want  of  a  summons  of  the  defendant 
irisdiction  of  his  person  (Clagget  v.  Blanchard,  8  Dana,  43),  the  circuit  court 
sr  to  reverse  the  judgment  appealed  from,  such  judgment  of  reversal  being  a 
leaving  the  action  still  pending  in  the  circuit  court;  but,  unless  the  appeal  or 
been  dismissed,  should  try  the  case  and  render  judgment  according  to  the 
nett  v.  Thompson,  10  Bush,  365);  and  may,  even  though  the  appeal  has  been 
j  defendant,  render  judgment  in  favor  of  the  plaintiff  for  more  than  the  amount 
nent  appealed  from.  Mills  v.  Cauchman,  ^J.J.  M.,  242;  Williams  v.  Wilson, 
»;•  Donahue  v.  Murray,  2  Bush,  194. 

\  the  judgment  of  the  justice  affect  the  burden  of  proof,  as  to  which  the  parties 
y  would  have  stood  had  the  action  been  commenced  in  the  circuit  court  (Suler 
6  Mm.,  35) ;  and  the  plaintiff,  though  the  appeal  be  taken  by  the  defendant,  it 
>und  to  make  out  a  cause  of  action  within  the  jurisdiction  of  the  justice  and 
t  court.     McKitrick  v.  Peter,  5  Dana,  589. 

cause  of  action  tried  in  the  circuit  court  must  be  the  same  (Burgage  \.  Squires, 
Powers  v.  Sutherland,  1  Duv.,  v$2),  or,  at  any  rate,  of  the  same  species  (Burton 
litt.,  444),  as  that  which  was  tried  in  the  justice's  court, 
the  plaintiff  so  increase  his  demand  as  to  exceed  the  jurisdiction  of  the  justice's 

**.  79v 

igh  the  plaintiff  can  not  present  a  new  cause  of  action  in  the  circuit  court, 
lant  has  a  right  to  make  all  the  defences  he  has.  If  he  fail  to  set  up  any 
allow  judgment  to  go  by  default,  it  is  within  the  discretion  of  the  court  in 
jpeal  is  pending  for  a  trial  de  novo  to  allow  an  answer  to  be  filed.  So,  too,  that 
n  the  same  way,  allow  the  defence  to  be  changed,  or  new  defences  to  be  made, 
5  had  been  originally  brought  in  that  court.      Willis  v.  Mc Neat's  adm'r,  8  Ky. 

[850].  Costs  upon  appeals. — Unless  the  judgment  on  the 
\  more  favorable  to  the  appellant  than  the  original  judgment, 
ay  the  costs  of  the  appeal.  If  he  merely  succeed  in  reducing 
nt  of  a  judgment  rendered  against  him,  it  shall  be  at  the  dis- 
'  the  court  to  allow  him  costs  or  not. 

[851].  The  costs  in  the  inferior  court  shall  be' adjudged  in 
he  plaintiff,  if  he  succeed  in  obtaining,  on  the  appeal,  a  judg- 
any  amount;  otherwise,  in  favor  of  the  defendant. 

i  defendant  succeed,  upon  appeal,  in  reducing  the  amount  of  the  judgment 
,  the  circuit  court  has  discretionary  power  to  adjudge  to  or  withold  from  him 
sts,  but  no  power  to  give  judgment  against  him  for  the  plaintiff's  costs. 
oolin,  1  Bush,  I. 

ippellant,  having  had  no  subsisting  cause  of  action  against  the  appellee,  was 
judged  to  pay  the  costs  in  both  courts.      Willis  v.  McNears  adm'r,  8  Ky. 

properly  dismissing  an  appeal  for  want  of  jurisdiction  of  the  court  appealed 
;nt  for  costs  against  the  appellant  would  be  evidently  erroneous.  5  Dana,  596. 
F  the  circuit  court,  on  the  defendant's  appeal,  dismiss  the  action  for  want  of 
of  the  justice's  court,  it  should  be  at  the  cost,  not  of  the  appellant,  but  of  the 
he  action.  5  Dana,  588-89;  7  Id.,  168. 
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'9  P52]»    When  appeals  to  be  taken.. — No  appeal  shall  be 
it  to  this  article,  except  within  sixty  days  from  the  renderi 
2jment 

\  }  68 1  and  notes. 

tion  729  was  held  applicable  to  appeals  from  judgments  of  courts  of  le 
litto  v.  Meadi  County  Court%  14  Bush,  213) ;  but  inapplicable  to  judgm< 
lurts  establishing  private  passways.     Kimble  v.  Letscker,  81  Ky.t  384. 

;o  [853].  Option  of  appellee  concerning  trial  of  appeal. — II 
it  move  to  dismiss  or  fail  to  prosecute  his  appeal,  it  shall 
ion  of  the  appellee,  either  to  proceed  to  trial  on  the  appei 
judgment  rendered  for  the  amount  of  the  original  judgmen 
rit  was  in  his  favor,  or  in  bar  of  the  original  judgment,  if  i 
him. 

>tes  6  and  7,  anU,  page  458. 

;i  [854].   Appellant  entitled  to  copy  of  judgment,  &c. — If  a  ] 
take  an  appeal,  the  mayor,  judge,  or  justice,  before  whor 
is  tried,  shall  deliver  to  him,   upon  application,  a  copy  o 
nt  and  amount  of  costs  certified  by  him. 


Digitized  by 


Google 


RULES   OF    CONSTRUCTION   OF   THIS   CODE.  46 1 


TITLE    XVII. 

RULES  OF  CONSTRUCTION  OF  THIS  CODE. 

Construction  of  Code  concerning — 
The  words,  title,  chapter,  &c. 
Tense,  gender,  and  number. 
The  word  person, 
writing. 

signature,  subscription. 
Actions  for  money. 
The  words,  real  property. 

personal  property. 

property. 

court. 

justices'  courts,  quarterly  courts,  &c. 

circuit  court. 

sheriff. 

coroner,  justice,  jailer,  constable. 

personal  representative. 

real  representative. 

representative 

successor. 

other  country,  foreign  corporation. 

United  States. 

oath,  sworn 

verification,  verified. 

month,  year. 

process. 

writ. 

joint  tenants. 

joint  property. 

joint  debtors. 

disability. 

residence,  reside. 

chief  officer  or  agent. 

action. 

party. 

plaintiff. 

sue. 

examiner. 

clerk. 

person  of  unsound  mind, 
^ode  not  to  be  strictly  construed. 

[855  to  873].  In  construing  the  provisions  of  this  Code,  these 
1  prevail,  unless  a  different  intention  be  expressed,  or  be  shown 
ntext : 

hie  words  "title,"  "chapter/'  " article/ '  "section,"  and  the 
refer  to  provisions  of  this  Code. 
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2.  Each  tense  includes  every  tense. 

3.  Each  gender  includes  every  gender. 

4.  The  singular  includes  the  plural,  and  the  plural  the  sii 
number. 

5.  The  word  "person  "  includes  a  corporation. 

6.  The  word  "  writing"  includes  printing  and  printed  paper. 

7.  Thfe  words  "signature,"  "subscription,"  and  words  o 
import,  include  a  mark  by,  or  for,  a.  person  who  can  not  write, 
name  be  subscribed  to  an  instrument  and  witnessed  by  a  person 
near  thereto,  writes  his  own  name  as  a  witness  (a). 

8.  An  action  for  money  includes  an  action  for  the  recove 
damages  as  well  as  of  money  due  by  contract. 

9.  The  words  "real  property"  mean  lands,  tenements  and 
ditaments. 

10.  The  words  "personal  property"  mean  money,  goods,  chi 
things  in  action  and  evidences  of  debt. 

11.  The  word  "  property "  includes  ajiy  vested  interest,  leg 
equitable,  in  real  or  personal  property. 

12.  The  word  "court"  refers  to  the  court  in  which  an  acti 
proceeding  is  pending,  or  maybe  brought;  and  the  words  "ju 
"justice,"  "clerk,"  refer  to  officers  of  such  court. 

13.  The  words  "justice's  courts  "or  "quarterly  courts  "eir 
courts  having  similar  jurisdiction,  in  whole  or  in  part,  to  that  of  ju< 
courts  or  quarterly  courts;  and  the  words  "justice"  or  "pre; 
judge,"  and  words  of  like  import,  embrace  judges  of  either  ol 
courts. 

14.  Excepting  criminal  courts  and  judges  thereof,  the  words  "  < 
court"  embrace  courts  having  similar  jurisdiction,  in  whole  or  in 
to  that  of  circuit  courts;  and  the  yvords  "circuit  judge"  em 
judges  of  either  of  said  courts. 

15.  The  word  "sheriff"  means  the  sheriff  of  the  county  in  , 
the  action  or  proceeding  referred  to  is  pending,  or  the  sheriff  of  ar 
county  to  which  process  is  directed ;  and  it  means,  also,  any  offi 
person  who  is  or  may  be  authorized  by  law  to  act  as,  or  in  place 
sheriff. 

16.  The  words  "coroner,"  "justice,"  "jailer,"  "constable," 
officers  of  the  county  in  which  the  action  or  proceeding  referr 
is  pending,  or  may  be  brought,  or  to  which  the  process  referrec 
directed. 

17.  The  words  "personal   representative "  mean   the   execut 
administrator  or  other  person  appointed  to  take  charge  of  the 
of  a  deceased  person. 
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rhe  words  "real  representative  "  mean  the  heir  or  devisee  of 
)erty  of  a  deceased  person. 

rhe  word  "representative"  includes  personal  and  real  repre- 
ss. 

rhe  word  "successor"  means  a  person  who  takes  the  place  of 
as  personal  representative,  curator,  guardian,  receiver,  trustee, 
littee. 

rhe  words  "other  country,"  "foreign  corporation,"  and  words 
mport,  refer  to  any  part  of  the  world  out  of  this  State, 
"he  words  "United  States"  embrace  the  States  and  Territories 
and  the  District  of  Columbia. 

fhe  word  "oath"  includes  affirmation,  in  any  case  in  which  it 
substituted  for  an  oath,  and  in  like  cases  the  word  "sworn" 
affirmed. 

fhe  word  "verification"  includes  oath  and  affirmation,  and  the 
verified  "  includes  sworn  and  affirmed. 

rhe  word  "month"*  means  calendar  month,  and  the  word 
means  calendar  year. 

"he  word  "process"  means  a  writ  or  summons  issued  in  the 
f  judicial  proceedings^). 

[The  word  "writ"  means  an  order  or  precept  in  writing,  issued 
trt,  clerk,  or  judicial  officer. 

rhe  words  "joint  tenants,"  and  words  of  like  import,  embrace 
n  common  and  in  coparcenary. 

[Tie  words  "joint  property,"  and  words  of  like  import,  em- 
roperty  held  jointly  or  in  partnership  or  in*  coparcenary  or  in 
i. 

rhe  words  "joint  debtors,"  and  words  of  like  import,  embrace 
ns  who  may  be  sued  in  one  action  upon  the  plaintiff's  demand, 
rhe  word  "disability"  means  coverture,  infancy,  unsoundness 
,  or  imprisonment  in  a  penitentiary  of  this  State,  or  of  any 
untry. 

[Tie  words  "residence,"  "reside,"  mean,  with  reference  to  a 
ion,  its  chief  office,  or  place  of  business. 

Hie  chief  officer  or  agent  of  a  corporation  which  has  any  of  the  [ 
>r  agents  herein  mentioned  is,  I,  its  president;  2,  its  vice  presi-  ! 
its  secretary  or  librarian;  4,    its  cashier  or  treasurer;  5,  its 
,  its  managing  agent. 

[Tie  word  "action  "  embraces  a  demand  for  a  set-off  or  counter- 
;  and  also  embraces  special  proceedings,  so  far  as  the  provisions 
Code  concerning  actions  are  properly  applicable  to  such  pro- 

30 
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35.  The  word  "  party  "  means  a  plaintiff  or  defendant  in  an  ac 
and  embraces  any  person  who  has  a  right  and  seeks  to  become  a  ) 
to  an  action  (d). 

36.  The  word  "  plaintiff"  embraces  a  defendant  who  demands  < 
off  or  counter-claim  ;  the  word  "defendant"  embraces  a  plaintiff  ag 
whom  such  demand  is  made;  and  the  word  "petition"  embrac 
answer  or  reply  in  which  such  demand  is  made,  and  also  embraces  c 
petitions. 

37.  The  word  "sue "  refers  to  an  action  or  special  proceeding. 

38.  The  word  "examiner"  embraces  any  person  authorized  to 
a  deposition. 

39.  The  word  "clerk  "  embraces  justices  and  judges  of  courts v 
have  no  clerk. 

40.  The  words  "person  of  unsound  mind"  include  persons  wh 
destitute  of  mind. 

§  733  [874]-  The  rule  of  the  common  law,  that  statutes  in  derog 
thereof  are  to  be  strictly  construed,  shall  not  be  applied  to  this  C 

(a)  "As  used  in  the  Code  of  Practice,  the  words  *  signed*  and  'subscribed'  ha' 
same  import."     82  Ky.y  301. 

{b)  It  was  held  that,  under  the  provisions  of  article  4,  g  5,  of  the  Constitution,  an 
of  attachment  issued  by  a  clerk  was  void,  because  it  did  not  run  in  the  name  of  the 
monwealth  (78  Ky.,  278);  but  that  said  provisions  do  not  apply  to  proceedings  fc 
lations  of  municipal  ordinances  (4  £.  M.,  151) ;  or  to  a  rule  against  a  person  for  con 
of  court.     80  A>.,  301. 

(c)  See  79  A>.,  586. 

(d)  In  Low  &  Whitney  v.  B/inco,  10  Busk,  331,  errors  in  calling  a  pleading  an  s 
instead  of  a  petition,  and  in  calling  the  pleader  a  defendant  instead  of  a  plaintiff 
held  to  be  immaterial. 
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TITLE   XVIII. 

APPEALS  TO  THE  COURT  OF  APPEALS.* 

Chap.    i.  How  granted 

1 1      2.   Supersedeas  on  appeals. 
44      3 .    Trial  and  decision. 


CHAPTER  I. 

HOW  GRANTED. 

appeals,  who  may  take,  and  how. 
designation  of  parties  to. 
ppellee,  summons  of,  when  unnecessary. 

necessary,  and  how  to  be  made, 
constructively  summoned,  appointment  of  attorney  for,  &c 
ranscripts  upon  appeals,  how  prepared. 

when  to  be  filed, 
what  to  be  filed  with. 

before  case  is  docketed, 
filing  of  by  appellee. 
crforari,  issuing  of,  by  clerk, 
court. 
ubpana  duces  tecum,  issuing  of. 
ecurity  for  costs  on  appeals, 
imitation  of  appeals. 
ax  on  appeals. 

[876].  Who  may  take  appeals,  and  how. — The  mode  of  bringing 
nent  of  aa  inferior  court  to  the  Court  of  Appeals,  for  reversal 
cation,  shall  be  by  an  appeal,  which  shall  be  granted,  as  mat- 
[ht,  to  a  party  or  privy  against  a  party  or  privy,  by  the  court 

be  peculiarity  of  the  proceedings  in  chancery,  the  many  parties,  and  the  numerous  decrees 
rendered  against  and  for  them,  at  different  times,  in  the  same  suit,  instead  of  a  judgment, 
lerally  an  unit  in  the  record  of  a  suit  at  law,  a  writ  of  error,  in  its  original  character,  but 
lecrees  in  chancery ;  and,  indeed,  it  was  originally  unknown  ;  for  an  appeal  brought  the 
to  the  revising  court.  Its  application  to  decrees,  however,  has  long  been  indulged  in  this 
ovelty  introduced  by  legislative  provisions."  Carr  v.  Callaghan,  3  Lit/.,  377.  And,  on  the 
rrits  of  error  were  allowed  in  chancery  cases.  Young  v.  Ditto,  *J.J.  M.,  72.  "  In  process  of 
inction  between  appeals,  as  applicable  to  decrees,  and  writs  of  error,  as  applicable  to  judg- 
orn  away,  and  in  our  statutes  and  courts  appeals  and  writs  of  error  are  indiscriminately 
:rees  and  judgments,  regarding,  in  the  use  of  those  terms,  the  time  only  at  which  the  process 
prayed.  With  this  explanation,  we  would  be  understood  that,  in  applying  the  law  to  writs 
same  doctrine,  in  the  general,  would  apply  to  appeals  on  like  cases."  Johnson  v.  Common- 
bt  598.  As  was  suggested  in  that  case,  the  chief  distinction,  in  Kentucky,  between  appeals 
error  was,  that  the  fornfer  were  granted  by  the  court  that  rendered  the  judgment  or  decree, 
be  done  only  at  the  time  of  rendering  it  (M.  cV  B.t  128) ;  whilst  the  latter  were  sued  out  from 
Appeals,  which  could  be  done  at  any  time  within  three  years  after  the  judgment  or  decree. 
S. 

s  has  abolished  writs  of  error  (\  5x5) ;  and  for  the  appeals  which  were  formerly  allowed  it  has 
ppeals  to  be  granted,  during  the  term  at  which  a  judgment  is  rendered,  by  the  court  which 
^34) ;  and  for  writs  of  error  it  has  substituted  appeals  to  be  granted  by  the  clerk  of  the  Court 
Iter  such  term  and  within  two  years  after  the  judgment.    2f  734,  745. 
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rendering  the  judgment,  on  motion  made  during  the  term  at  whicl 
rendered,  or  thereafter  by  the  clerk  of  the  Court  of  Appeals,  on  a 
cation  of  either  party  or  his  privy,  upon  filing  in  the  office  of  said 
a  copy  of  the  judgment  from  which  he  appeals. 

I.    What  are  final  orders. 
II.    Who  may  appeal. 

III.  Necessary  parties  to  appeals. 

IV.  Amendments  of  appeals,  as  to  parties. 

V.   Granting  of  appeals  by  the  court  rendering  the  judgment. 
VI.   Granting  of  appeals  by  the  clerk  of  the  Court  of  Appeals. 
VII.   Appeals  by  consent. 

VIII.  Effect  of  appeals  (though  without  supersedeas). 
IX.  Appellate  jurisdiction  of  the  Court  of  Appeals. 
I.  What  are  final  orders. 

No  appeal  lies  except  from  a  final  judgment  or  order  (Code,  $368,  514,  515), 
by  consent  of  parties  (as  to  which  see  note  VII,  post,  page  471) ;  or  unless  exr. 
authorized  by  statute,  as,  an  order  appointing  or  refusing  to  appoint  a  receiver 
{298),  an  order  sustaining  or  discharging  an  attachment  (Id.,  #266,  267),  or  an 
granting  or  refusing  to  grant  a  mandamus.     Id.,  475. 

As  to  what  are  judicial  orders  see  note  (b),  post,  page  475. 

I.  The  following  have  been  held  to  be  final  orders,  reversible  upon  an  appeal  or  \ 
error:  A  judgment  of  a  court  on  agreed  facts  (3  Dana,  446) ;  an  order  of  the  count) 
probating  or  refusing  to  probate  a  will  (13  B.  M.,  182 ;  Wells'  will,  5  Lilt.,  273) ;  appc 
or  removing  an  administrator  (Gorham  v.  Luckett,  6  B.  M.,  146,  and  cases  cited) ;  ren 
a  guardian  (3  JDana,  600;  6  B.  M.,  158)  or  a  jailer  (6  B.  M.,  167 ;  3  Met.,  237) ;  gr 
a  ferry  (8  Dana,  54)  ;  allotting  dower  (3  Dana,  371) ;  dismissing  an  appeal  from  a  )\ 
court  (13  B.  M.,  355)  ;  and  an  order  requiring  payment  of  taxes  by  the  inhabitant 
municipality,  pursuant  to  an  assessment  made  by  commissioners  under  special  stati 
Bush,  644) ;  a  judgment  of  the  circuit  court  reversing  a  judgment  of  the  county 
which  dismissed  an  application  for  a  new  road  (7  Bush,  623) ;  an  order  of  the  circuit 
confirming  the  verdict  of  a  jury  upon  a  writ  of  ad  quod  damnum  (78  Ky.,  309) ;  a  de 
on  A's  motion  against  B,  that  A  was  entitled  to  control  a  suit  brought  in  the  nairn 
for  the  use  and  benefit  of  B  (13  B.  M.,  344) ;  an  order  disbarring  an  attorney  for  cor 
of  court  (2  Met.,  619) ;  an  order  sustaining  a  special  demurrer  to  the  jurisdiction 
court  and  for  costs  against  the  plaintiff,  this  being  "  equivalent  to  dismissing  the  p 
for  want  of  jurisdiction "  (9  Bush,  576) ;  an  order  sustaining  a  general  demurre 
petition,  as  it  virtually  adjudged  against  any  cause  of  action  (4  Bush,  404) ;  an  ord< 
the  defendant  remove  a  nuisance  by  the  next  term  (13  B.  M.,  333) ;  a  judgment  rei 
pendente  lite  for  costs*  (5  Dana,  160),  for  payment  of  a  commissioner  for  his  serv 
B.  M.,  385),  or  making  an  allowance  to  a  wife  in  an  action  for  divorce  (78  Ay.,  467) ; 
ment  for  alimony  upon  granting  a  wife  a  divorce  (80  Ay.,  675) ;  an  order  moving 
from  a  State  court  to  a  Federal  court  (9  Bush,  366) ;  in  attachment  cases,  an  order  n 
an  attachment  from  one  court  to  another,  under  J  210  of  the  Code  (14  Bush,  191) ;  1 
ment  against  the  defendant  for  the  debt,  though  the  cause  was  retained  as  to  the  at 
property  (86  Ky.,  381)  ;  an  order  sustaining  an  attachment,  though  there  was  no 
from    the  judgment  for  the  debt  (10  Bush,  624) ;  and   an  order  that  a  garnishee 

*  The  decisions  in  Briscoe  v.  Briscoe,  1  Litt^  363,  and  Norton  v.  Sanders,  3  f.f.  M^  396,  that 
ment  pendents  lite  for  costs  in  a  forcible  entry  case  could  not  be  appealed  from,  were  founded  on  \ 
act  of  1796  (M.  &*  B.t  128),  declaring  that  no  appeal  shall  be  granted,  unless  the  judgment  appeal 
*  be  final  and  amounts,  exclusive  of  costs,  to  thirty  pounds,  or  relate  to  a  franchise  or  freehold." 
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i  debt  and  costs,  but  that  plaintiff  shall  not  have  execution  until  further  order, 
der  for  execution  might  have  been  made  at  any  time  without  notice  to  the 
'  (3  Met.,  309) ;  an  order  that  the  defendant  shall  convey  land  to  the  plaintiff  (2 
though  the  cause  was  kept  on  the  docket  and  continued  from  term  to  term 
,  248)  ;  a  decree  that  certain  parties  are  entitled  to  land  and  appointing  com- 
to  allot  it  to  them; — also,  that  certain  parties  are  entitled  to  distribution  of 
and  appointing  commissioners  to  make  just  and  equal  distribution  among  them 
21) ;  an  order  adjudging  priorities  between  claimants,  and  that  the  property  in 
'  be  sold,  and  refusing  to  substitute  one  party  to  the  lien  of  another  ( 1 1  Bush, 
cree  ordering  sale  by  a  commissioner  (5  Litt.,  52,  53) ;  a  decree  ordering  a  sale 
hings  to  be  done,  but  reserving  the  right  to  modify  it  at  the  next  term,  it  being 
the  sale  which  was  to  take  place  before  the  next  term  (8  Dana,  12) ;  an  order 

bidder  at  a  decretal  sale  to  execute  his  contract  (3  Bush,  491) ;  an  order  con- 
ammissioner's  report  of  sale  (3  Met.,  501;  10  Bush,  408) ;  a  judgment  in  eject- 
ina,  227) ;  an  order  amending  a  judgment  so  as  to  make  it  bear  interest  (I 
;  an  order  for  restitution  of  land  which  had  been  delivered  under  a  writ  of 
ts  possessionum,  though  the  case  was  pending  in  the  circuit  court  (6  Dana, 
judgment  by  default  in  an  action  for  the  conversion  of  personal  property,  it 

as  to  the  taking  and  the  property  taken,  though  not  as  to  its  value  (2  Bush, 
the  plaintiff  has  waived  the  tort  and  sued  for  the  value  (see  note  5,  ante,  page 
rder  dissolving  an  injunction  on  final  hearing  (5  Litt.,  326;  83  Ky.,  269);  a 
for  damages  on  an  interlocutory  dissolution  of  an  injunction  (4  Bush,  413) ;  an 
aant  to  §J  518  and  520  of  the  Code,  setting  aside  a  former  judgment  (7  Bush, 
69);  refusal  of  the  court  to  make  a  note  at  the  foot  of  a  judgment  rendered 
ious  day,  in  favor  of  the  plaintiff  in  an  action  for  an  assault,  "that  a  capias  ad 
wi  may  issue  thereon,"  as  is  directed  by  eh.  38,  art.  3,  \  I  of  the  General 
Bush,  412) ;  refusal  of  the  court  to  make  proper  parties  in  a  case  upon  their 
be  made  parties  (7  B.  M.,  296;  I  Bush,  365-66;  but  see  11  B.  M.,  369) ;  order 
though  not  in  court,  overruling  exceptions  to  a  report  of  commissioners,  under 
t  of  the  legislature  {Rice,  &*c,  v.  DamriUe,  <5rY.,  Turnpike  Co.,  7  Dana,  81) ;  a 
he  circuit  court  to  qualify  as  Commonwealth's  attorney  a  person  who  claimed 
tnder  appointment  by  the  Governor  (Bruce  v.  Fox,  1  Dana,  447) ;  and,  though 
ment  or  order,  such  as  an  order  setting  aside  a  final  judgment  rendered  at  a 
rm  (1  Mon.,  3)  can  be  set  aside  by  the  court  which  rendered  it  at  any  time  (2 
an  appeal  may  be  taken  from  it  (6  Dana,  228;  3  Met.,  566;  2  Duv.,  540;  6 
after  motion  to  set  it  aside  has  been  made  in  the  court  below  and  overruled. 

anomalous  case,  see  \  J.  J.  M.,  328. 

initions  of  final   orders,  see   15  B.  M.,  48;    18  Id.,  827;  4  Met.,   32,  and   7 

following  have  been  held  to  be  orders,  <Sr*r.,  from  which  no  appeal  nor  writ  of  error 
A  decision  of  a  judge,  though  in  court,  upon  a  writ  of  habeas  corpus  (15 
) ;  an  order  imposing  a  fine  or  committing  a  person  for  a  contempt  of  court 
.  Commonwealth,  1  Bibb,  598,  overruling  Henry  Clay  v.  Quarter  Sessions  Court 
Sneed,  119;  Watson  v.  Thomas,  Litt.  S.  C,  248),  unless  the  amount  of  the 
period  of  commitment  exceed  that  which  is  authorized  by  statute,  if  there  be  a 
:he  subject  (Bickley  v.  Commomvealth,  2/./.  M.,  572),  or  unless  the  conditions 
e  be  illegal  (Patton  v.  Harris,  15  B.  M.,  607),  or  unless  the  order  be  otherwise 
rner  v.  Commonwealth,  2  Met.,  624) ;  an  order  of  a  county  court  appointing  a 
J.  M.,  401) ;  refusing  to  qualify  a  person  as  deputy  sheriff  (4  Met.,  237)  ;  re- 
executor  to  give  security,  the  order  not  having  been  enforced  (7  Bush,  504)  ; 
1  administrator  to  give  additional  security  on  or  before  the  first  day  of  the  next 
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term  (2  J.J.  M.,  133)  or  to  give  counter  security  at  the  next  term,  on  pain  of  being 
placed  (2  Id.,  53) ;  quashing  an  inquisition  ad  quod  damnum  in  a  will-case  (3  Mon.,  7, 
see  7  Bushy  623) ;  confirming,  in  the  absence  of  exceptions,  a  commissioner's  repor 
settlement  with  an  administrator  (12  B.  M.,  515);  and  an  order  appropriating  mone] 
authorized  by  an  act  of  1779,  M.  <Sr*  B.,  754)  which  had  been  exhibited  for  the  pur 
of  enticing  persons  to  bet  (3  Bibb,  13);  an  order  of  a  court  of  equity  expressing 
opinion  that  certain  acts  with  reference  even  to  the  estates  of  infants  would  or  would 
be  legal  (2  Lilt.,  97)  ;  or  that  a  claim  embraces  usury,  with  a  reference  to  a  commissi) 
to  ascertain  certain  facts  concerning  it  (4  Bush,  382)  ;  or  that  certain  claims  can  be  p 
erly  litigated  in  a  suit  (9  B.  M.,  608);  or  that  the  court  is  "of  opinion,  therefore, 
upon  all  those  bills  where  B  was  an  original  party,  whether  as  drawer  or  endorser,  he  1 
share  equally  the  loss  with  A,  and  such  is  the  judgment  of  the  court,  upon  the  ques 
submitted"  (4  Met.,  30) ;  a  decree  which  "  in  part  fixed  the  amounts  due,  and  settle* 
expressed  an  opinion  as  to  the  validity  of  the  different  liens  and  the  priorities  am 
them,"  but  without  any  order  of  sale,  &c.  (1  B.  M.,  150) ;  a  judgment  that  M  recove 
T  a  certain  sum,  but  that  T  "is  not  to  pay  this  judgment  until  further  ordered"  (80  , 
467) ;  a  decree,  that  B  should  pay  A  $532  by  next  term  ;  and  that  B  had  an  equitable 
on  C's  land,  for  $500,  which  A  could  enforce  for  payment  of  his  demand  on  B ;  and  ut 
B  should  pay  A,  such  further  orders  would  be  made  as  might  be  necessary  (4.  J.  J. 
38);  decree  "settling  [deciding  upon]  the  rights  of  the  parties"  to  land,  and  orde 
surveys  to  ascertain,  by  metes  and  bounds,  the  part  to  be  conveyed  to  the  plaintiff  (4  M 
414) ;  decree  that  A  is  equitably  entitled  to  B's  interest  in  land  ;  that  C,  who  purchase 
from  B,  holds  in  trust  for  A,  and  appointing  commissioner  to  report  as  to  the  exten 
said  interest,  and  of  A's  payments  to  B  (9  B,  M.,  9) ;  an  order  directing  the  sale  of 
to  pay,  1st,  A's  demand,  2d,  B's  demand,  and,  3d,  C's  demand,  no  question  as  to  pric 
having  been  made  by  the  pleadings  (Bank  of  Ky.  v.  Allen,  8  Ky.  Law  Reporter,  36) 
order,  in  an  attachment-case,  that  A  is  entitled  to  priority  over  B,  and  that  B  is  entitle 
priority  over  C,  but  not  distributing  the  fund,  nor  giving  other  relief  to  either  of 
parties  (4  Mel.,  108) ;  an  order  that  the  defendant  convey  land  to  the  plaintiff  and  ackn 
edge  the  deed  before  the  clerk  of  the  county  court,  to  be  produced  at  the  hearing  of 
cause  (6  Dana,  389) ;  a  decree,  in  a  suit  to  enforce  a  lien,  fixing  the  sum  due  by 
defendant  and  ordering  him  to  pay  it  on  or  before  the  first  day  of  the  next  ter 
B.  M.,  454-55) ;  an  order  appointing  a  receiver  (15  B.  M.,  47 ;  but  see  §  298  of  this  Co 
an  order  dissolving,  or  overruling  a  motion  to  dissolve,  an  injunction,  pendente  lite  (2  1 
526;  3  Id.,  192;  4  Bush,  413  ;  79  Ky.,  437) ;  an  order  sustaining  or  'discharging,  or  c 
ruling. a  motion  to  discharge,  an  attachment,  pendente  lite  (14  B.  M.,  195;  17  Id.,  14, 
Met.,  56,  109)  ;  an  order  requiring  the  plaintiff  to  elect  which  of  two  causes  of  actio 
will  prosecute  (10  Bush,  663) ;  an  order  remanding  a  case  to  a  county  from  which  it 
been  moved  by  a  change  of  venue  (18  B.  M.,  828) ;  failure  of  the  court  to  dispose 
property  in  controversy  (7  Bush,  479)  ;  a  verdict  on  which  no  judgment  has  been  rend 
(3  B.  M.,  319) ;  order  overruling  a  motion  to  set  aside  a  verdict  on  which  no  judgment 
been  rendered  (3  Bush,  689),  though  the  failure  to  render  judgment  arose  from  the  a] 
lee's  failure  to  pay  the  jury-fee  (2  B.  M.,  25,  26) ;  an  order  setting  aside  a  verdict 
judgment  (3  Litt.,  233) ;  an  order  setting  aside  an  order,  made  at  the  same  term,  disi 
ing  a  petition  (6  Bush,  681) ;  orders  confirming  a  commissioner's  biennial  reports  of  s< 
ments  concerning  a  guardian's  accounts,  in  an  action  brought  by  him  for  a  settlemen 
his  accounts  from  time  to  time  (10  Bush,  99) ;  an  order  dismissing  a  case  in  which  a 
judgment  had  been  rendered  at  a  previous  term,  as  such  order  could  have  no  effect  01 
judgment  (6  Dana,  316) ;  a  judgment  of  the  circuit  court,  upon  an  appeal  from  a  just 
court,  reversing  the  judgment  appealed  from,  such  judgment  of  reversal  being  a  nt 
which  leaves  the  case  pending  in  the  circuit  court  (10  Bush,  365;  but  see  cases  cited 
the  close  of  the   last  preceding  note,  as  to  appealing  from  void   judgments) ;  an  c 
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he  petition  of  the  holder  of  the  legal  title  to  land  to  be  made  a  party  to  an 
creditors  of  another  person  to  subject  it  for  the  latter's  debts  (11  B.  M.,  368; 
?.  M.,  296,  and  1  Bush,  365) ;  an  order  awarding  a  rale  against  the  obligor  in  a 
:h  discharged  an  attachment  (4  Bush,  446-47);  an  order  quashing  a  sheriff's 

0  a  garnishee  upon  an  order  of  attachment  (80  Ky.,  219) ;  an  order  "that  this 
smissed  at  defendant's  cost,  and  leave  is  given  the  plaintiff  to  withdraw  the  note 
>y  leaving  a  copy  in  the  papers"  (78  Ky.,  66) ;  and  in  an  action  against  A,  B» 
joint  payors  of  the  note  sued  on,  A  filed  a  special  plea  of  non  est  factum;  and  a 
id  judgment  were  rendered  in  his  favor,  without  disposing  of  the  case  as  to  B 
d,  upon  the  plaintiff's  appeal,  it  was  held  that  the  judgment  was  not  final,  and 

be  made  so  without  having  the  case  disposed  of  as  to  B  and  C  (3  Dana,  443)  ; 

held  that  an  order  taking  a  petition  in  equity  for  confessed  against  A  and  B 

submission  of  the  case  for  trial,  and  before  service  of  process  on  all  the  defend- 

rned  in  interest  with  A  and  B,  did  not  prevent  them  from  filing  a  meritorious 

any  time  before  the  submission  of  the  case  for  decision  (2  Duv.,  402) ;  and, 

seems  to  be  the  opinion  of  lawyers  generally  that  every  order  sustaining  or 

a  demurrer  is  interlocutory,  and  though  it  has  been  so  decided  as  to  an  order 

a  general  demurrer  to  a  single  paragraph  of  a  petition  (81  Ky.,  348)  and  as  to 

verruling  a  demurrer  to  a  rejoinder  (83  Ky.,  89),  it  has  been  held  that  an  order 

a  general  demurrer  to  a  petition  is  final.     4  Bush,  404;  and  see  9  Id.,  576. 

roneous  interlocutory  orders  are  subject  to  revision  after  a  final  judgment  (14 

o;  10  Bushy  663),  if  it  be  shown  that  they  were  excepted  to,  and  objected  to 

ctions  are  necessary.     See  notes  to  \  333. 

«0   MAY  APPEAL.* 

1  734  declares  that  an  appeal  shall  be  granted  "  to  a  party  or  privy  against  a 
>rivy." 

'0  parties. 

(toeing  have  been  held  to  be  parties  who  can  appeal :  One  through  whose  land  a 
been  opened,  by  the  county  court,  though  he  had  not  been  summoned  as  he 
ve  been  (I  Bibb,  294) ;  one  to  whom  the  plaintiff  assigns  the  claim  sued  on  or 

for,  pendente  lite  (Tj.J.  M.,  302,  642) ;  one  whose  land  was  sold  whilst  he  was 
upon  the  ex  parte  petition  of  his  guardian  (9  Dana,  526) ;  a  guardian  ad  litem 
>,  though  their  statutory  guardian  may  have  accepted  and  receipted  for  the 
which  they  were  entitled  under  the  judgment  appealed  from  (8  Bush,  69) ;  a  gar- 
uugh  not  made  a  defendant,  against  whom  an  attaching  creditor  has  obtained  a 

(17  B.  M.,  631;  Smith  v.  Gower,  3  Met.,  171);  a  creditor  who  has  proved  a 
an  action  brought  under  the  act  of  1856  {Heidrich  &  Co.  v.  Silva,  6V.,  1 1 
,  645) ;  a  bidder  for  property  at  a  decretal  sale  whose  bid  is  rejected  by  the 
lush,  12;  9  Id.,  285;  Hughes  v.  Swope,  1 1  Ky.  L.  R.,  783),  or  who  is  compelled 

with  his  bid,  notwithstanding  his  exceptions  (3  Bush,  491 ;  Pittman,  &c,  v. 
<5rV.,  11  Ky.  L.  R.,  972)  ;  and  a  city,  though  the  action  was  against  its  mayor 
il.     18  B.  M.,  13. 

1  appeal  from  an  order  appointing  a  committee  for  a  person  of  unsound  mind 
osecuted  in  his  name.     5  Dana,  59. 
lough,  in  general,  a  party  whose  proceedings  have  been  so  erroneous  that  a 

in  his  favor  would  have  been  reversed  can  not  obtain  a  reversal  of  a  judg- 
*st  him,  though  erroneous  (3  Bibb%  225 ;  6/.  J.  M.,  480) ;  it  has  been  held  that, 
.nding  such  errors  of  the  plaintiff,  if  there  has  been  a  trial  on  the  merits  resulting, 


itute  of  9  Richard  II,  chapter  3  (M.  &•  B.,  127^  giving  reversioners  a  right  to  a  writ  of  error 
nent  has  been  rendered  against  a  tenant  for  life,  and  which  does  not  seem  to  have  been 
cept  so  far  as  the  Code  has  substituted  appeals  for  writs  of  error. 
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y  reason  of  erroneous  instructions  to  the  jury,  in  a  verdict  and  judgment  against 
rhich  would  bar  another  action,  the  court  should  hear  his  appeal  for  the  purpc 
;versing  the  judgment  and  enabling  him  to  correct  the  errors  or  bring  a  new  t 
Litt.  S.  C,  148-49;  1  Dana,  616;  5  Id.,  380-81;  7  Id.,  29,  30);  and  that  rul< 
pplied  in  behalf  of  an  appellant  of  whose  action  the  court  appealed  from  was  sj 
ave  had  no  jurisdiction.     Alexander  v.  Noland,  10  Ky.  L.  F.,  694. 

And  a  defendant  can  appeal  from  a  judgment  which  he  has  replevied  or  paid.  . 
.  Williams,  10  Bush,  221. 

And,  if  the  defendant  separate  a  demand  which  would  otherwise  have  been  indivi 
y  contesting  only  a  part  of  it,  the  plaintiff's  coercion  or  acceptance  of  satisfactioi 
udgment  for  the  uncontested  part  does  not  bar  his  right  to  appeal  from  a  jud§ 
gainst  him  as  to  the  contested  part.     13  Bush,  407 ;  80  Ky.,  576  and  585. 

And  a  plaintiff  obtaining  judgment  for  part  of  a  contested,  indivisible  demanc 
ppeal  from  the  judgment  though  in  his  favor  (6  Mon.,  115 ;  Wade  v.  First  National 
r  Franklin,  11  Bush,  699);  but  it  was  settled  that  a  plaintiff,  after  receiving  satisfy 
f,  or  whilst  insisting  on,  such  a  judgment,  could  not  maintain  an  appeal  in  ore 
icover  more:  "  such  an  action  is  an  entirety,  and  a  trial  disposes  of  the  whole  case, 
ew  trial  must  be  likewise  of  the  entire  matter  in  issue."  Wade  v.  First  National 
f  Franklin,  supra;  Payne  v.  Woolley,  80  Ky.,  568 ;  Brown  v.  Vancleave,  86  Id.,  381 
»e  Allen  v.  Feland,  10  B.  M.,  306.  See,  however,  act  of  March  24,  1888,  ame: 
757  of  Code,  and  comment  thereon. 

And  it  was  held  that  a  defendant,  a  part  of  whose  property  had  been  attached 
rho  had  assigned  all  his  property  pendente  lite,  could  maintain  an  appeal  from  an 
istaining  the  attachment ;  because,  if  he  should  obtain  a  reversal,  he  would  have  a 
:>  recover  damages  for  a  malicious  prosecution  of  the  attachment — a  right  which  ws 
ssignable.  Francis  v.  Burnett,  84  Ky.,  23.  Query,  for  a  reason  stated  in  note  6, 
age  225. 

And  though  the  Code  (J  745)  authorizes  an  infant  to  appeal  within  one  year  afi 
ecomes  of  age,  he  may  do  so  before  he  becomes  of  age.     79  Ky.,  40. 

But  the  appellant  must  have  a  direct  and  substantial  interest  i 
aining  A  reversal;  for,  conforming  to  the  former  law,  the  Code  ($  756)  declares 

0  judgment  shall  be  reversed  or  modified  "except  for  an  error  to  the  substantial 
f  the  party  complaining  thereof." 

Thus,  a  merchant  or  innkeeper  or  warehouse-man  can  not  maintain  an  appeal  frt 
rder  of  the  county  court  refusing  to  establish  a  public  road  through  the  lands  of  o 
hough  he  might  be  incidentally  benefited  thereby  (3  Bibb,  79) ;  nor  can  the  Con 
realth  do  so  (5  Mon.,  23) ;  nor  can  a  person  maintain  an  appeal  from  an  order  refus 
bate  a  public  nuisance  unless  he  has  sustained  a  special  injury  from  it.  I  Bibb,  29 
lush,  292. 

And  the  owners  of  land  in  a  proposed  pond-draining  district  can  not  mainti 
ppeal  from  an  order  establishing  the  boundary  of  such  district,  no  tax  having  been 
y  the  pond-draining  company,  as  was  authorized  by  its  charter.     Combs  v.  Jefferson 
raining  Co.,  3  Met.,  72:  see  Cypress  Fond-draining  Co.  v.  Hooper,  et  al.,  2  Met.,  350, 

Nor  will  the  court  reverse  a  judgment  against  the  plaintiff  in  a  trifling  or  frii 
ction,  or  to  enable  a  party  to  recover,  or  to  relieve  him  from,  a  trivial  sum.  2 
42-43;  3  ld„  474;  5/./.  M.,  531;  I  Dana,  357;  83  Ky.,  245;  Luckelt  v.  Cla 
Xnderson,  Litt.  S.  C,  180,  in  which  the  court  said:  "The  costs  of  a  new  trial  won 
11  probability,  amount  to  as  much  as  the  excess  found  by  the  jury.  To  grant  a  nei 
>r  that  cause  would  be  calculated  more  to  gratify  a  litigious  disposition  than  to  < 
iibstantial  justice;"  Smith  v.  Surber,  2  Mar.,  450,  in  which  the  court  said:  "An  ; 

1  England  is  considered  as  trifling  in  this  respect  when  the  sum  to  be  recovered 
tian  j£20.     2  Tidd's  Prac.,  819.     Without  deciding  what  sum  should  be   recoveral 
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tit  from  the  same  character  in  this  country,  we  may  with  confidence  affirm  that 
,t  least  be  equal,  not  only  to  the  money  expended  by  the  parties,  but  to  the 
would  be  consumed  by  themselves,  by  their  witnesses,  by  the  jury,  and  by  the 
le  cause  of  the  litigation  ;  "  and  Seiler  v.  Northern  Bank  of  Kentucky,  86  Ky., 
was  an  action  in  equity  in  which  a  judgment  for  115,368.00  was  affirmed, 
*as"for  about  $34.00  too  much,"  the  court  saying:  "In  a  case  like  this, 
housands  of  dollars,  justice  would  be  nearest  attained  by  applying  the  maxim 
wn  curat  /ex."  But  does  that  maxim  apply  to  a  case  in  which  judgment  has 
*ed  for  more  than  the  sum  claimed  in  the  plaintiff's  petition?  See  Baltzellx. 
IMt.,  265;  Sullies,  &*c.t  v.  Wkitlock,  4  Mon.,  451 ;  Busk  v.  Dyke,  6  Mon.,  142; 
r.  Commonwealth,  \  J.  J.  M.,  320. 

has  been  held  that  a  judgment  should  not  be  reversed  for  alleged  error  in 
estimony,  in  a  chancery  case,  which  was  insufficient  to  support  the  defence 
Met.,  618) ;  or  in  excluding  depositions  in  favor  of  a  party  as  to  a  fact  which 
roved  by  other  evidence  (17  B.  M.,  388) ;  or  in  rejecting  evidence  which  could 
militated  successfully,  if  at  all,  against  the  recovery  had  by  the  appellee"  (1 
or  in  refusing  to  decide  upon  exceptions  to  testimony  which  ought  to  have 
iled  (8  Busk,  399,  400) ;  or  in  permitting  a  question  to  a  witness  as  to  a  matter 
which  the  bill  of  exceptions  failed  to  show  what  proof  had  been  made  when 
1  was  asked  (2  Dana,  130-31);  or  in  sustaining  objection  to  a  question  unless 
exceptions  show  what  answer  was  expected  from  the  witness.  3  Met.,  313  ;  3 
Id.,  669;  \oId.,  298;  II  Id.,  580;  81  Ky.,  627. 

an  action  against  husband  and  wife  for  a  debt  contracted  by  her  before  mar- 
s  held  that  a  judgment  against  both,  with  the  qualification  that  any  execution 
should  be  levied  on  the  property  received  from  her  during  the  marriage,  was 
rial  to  her.    Joyes  v.  Hamilton,  10  Bush,  544. 

ure  to  direct  a  commissioner  to  sell  only  so  much  land  as  might  be  necessary 
e  judgment  is  not  an  available  error,  the  entire  tract  having  brought  less  than 
of  the  judgment.     Doughty  v.  Moss,&*c,  1  Busk,  161. 

inch  case,  an  error  as  to  interest  due  is  unavailing,  the  land  having  brought  less 
bt  and  interest.     Dougkty  v.  Moss,  I  Busk,  161. 
[Substantial  rights,  see,  further,  note  (e),  ante,  page  177. 
privies. 

and  Yeizer  v.  Stevens,  &c,  1  Bibb,  293,  the  court  said:  "By  privies  are  meant, 
itors,  and  tertenants.  These  can  have  a  writ  of  error  although  not  parties, 
y  have  an  interest."  But  in  Marry.  Hanna,  7  J.J.  M.,  643,  the  court,  after 
"  it  is  every  day's  practice  to  permit  privies  in  blood,  as  the  heir>  and  privies 
tation,  as  the  executor  or  administrator,  to  maintain  writs  of  error  in  their 
iverse  judgments  against  the  ancestor  or  testator  or  intestate,"  added:  "We 
reason  why  the  rule  should  not  hold  in  any  other  case  of  privity.  Privies, 
>  the  definition  given  in  Jacob's  Law  Dictionary,  '  are  those  who  are  partakers 
interest  in  any  action  or  thing,  or  any  relation  to  another.' " 
it  to  appeal  from  a  judgment  against  a  decedent  is  in  his  heirs  only  if  it  were 
a  real  action,  and  in  his  personal  representatives  only  if  it  were  rendered  in  a 
ion.     3  Bibb,  523. 

e  right  of  heirs  to  appeal  from  a  judgment  in  an  action  for  land  which  was 
:er  the  defendant's  death  and  before  a  revivor,  see  \  763  and  notes, 
named  as  executors  in  a  will  may  appeal  from  an  order  rejecting  it  (79  Ky., 
ven  in  cases  in  which  the  cause  of  action  dies  with  the  person,  as  in  actions 
>r  assault  and  battery,  if  the  defendant  die  after  a  judgment  against  him,  his 
yc  may  appeal.  I  Dana,  412,  arguendo;  Turner's  admW  v.  Booker,  2  Id.,  334, 
>wever,  the  cause  was  remanded  for  further  proceedings,  "  provided  the  admin- 
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istrator  will  enter  his  assent  of  record  that  the  present  judgment  [for  $2,oqq]  shall  sU 
a  security  for  whatever  damages  may  be  found  for  the  plaintiff,  and  the  costs  of 
subject  to  be  credited  by  whatever  sum,  less  than  $2,000,  the  jury  may  find  fc 
plaintiff." 

III.  Necessary  parties  to  appeals. 

1.  As  io  appellants. 

In  Wells  v.  Wells,  4  Afon.,  152,  it  was  held  that  each  party  in  a  will  case  had  a  rij 
maintain  a  separate  writ  of  error,  and  that,  "although  more  than  one  may  join,  y< 
writ  is  to  be  treated  as  a  several  writ." 

But,  in  general,  all  parties  against  whom  a  joint  judgment  is  rendered  must  join 
appeal  to  reverse  it  (2  Bibb,  392 ;  1  Mar,,  22 ;  1  Dana,  366 ;  1  H.  iWL,  69) ;  unless 
refuse  to  join,  in  which  event,  under  the  old  practice,  the  party  desiring  a  reversal  \ 
cuteda  writ  of  error,  and  "  then,  by  summons  and  severance,  he  might  proceed  on  hi 
case  alone,  and  exempt  himself  from  any  eventual  liability  for  the  others."  2  Bibb, 
2  J.  J.  M.,  72.  Why  the  proceeding  of  summons  and  severance  was  not  allowed 
appeals,  I  have  not  seen  stated,  but  it  seems  clear  that  it  was  not  allowed  because  a] 
were  granted  only  by  the  court  rendering  the  judgment.  It  seems  clear,  at  any  rate 
the  Code  has  substituted  appeals  granted  by  the  clerk  of  the  Court  of  Appeals  for 
of  error,  and  that  a  party  wishing  to  have  a  summons  and  severance  should  obtain  1 
peal  from  the  clerk. 

But  several  defendants  can  not  join  in  an  appeal  from  a  judgment  directing  es 
them  to  convey  a  separate  tract  of  land,  or  to  pay  a  separate  sum  of  money,  or  to  do 
separate  acts  (1  Afar.,  22;  4  Dana,  179-80;  82  Ky.,  473);  unless  there  be  a  joint 
ment  against  them  for  costs.     7  Afon,,  591 ;  2  J.  J.  Af,,  72. 

2.  As  io  appellees. 

(1)  Upon  a  writ  of  error  to  reverse  a  decree  for  the  sale  of  land  of  the  plaint 
error,  upon  the  ex  parte  petition  of  their  guardian,  it  was  held  that  the  purchaser  « 
land,  and  the  commissioner  who  sold  it  and  who  held  the  proceeds,  were  the  only  nee 
defendants.     9  Dana,  526. 

(2)  Upon  a  writ  of  error  to  reverse  an  order  of  the  county  court  binding  the  pi 
in  error  as  an  apprentice,  the  person  to  whom  he  was  bound  was  the  proper  anc 
necessary  defendant.     6  J- J*  Af.,  592. 

(3)  On  a  writ  of  error  to  reverse  a  decree  under  which  land  was  sold  to  satisfy  a 
gage,  the  court  affirmed  the  judgment,,  but  refused  to  decide  on  the  validity  of  the  s: 
the  purchaser  was  not  a  party  to  the  proceeding,     dj.  J.  Af.,  335-36. 

(4)  In  an  action  by  A's  creditor  against  him  and  his  wife  to  subject  land  allq 
have  been  fraudulently  conveyed  to  her,  subject  to  a  mortgage  to  K,  who  was  no 
party,  the  court  ordered  a  sale  of  the  land  to  pay  the  plaintiff's  demand  and  the  mor 
debt ;  and  the  appeal  of  A  and  wife  was  dismissed  because  K  was  not  made  a  party 
appeal,  the  court  saying :  *'  Whoever  is  a  party  to  the  record  in  the  court  beloi 
would  be  a  necessary  party  to  any  further  proceedings  after  the  reversal  of  the  judf 
must  be  a  party  to  the  appeal."     Afurphy,  <5rV.,  v.  O* Reiley,  78  Ky.,  263. 

But,  under  the  old  practice,  an  appeal,  which  could  be  granted  only  by  the  court 
rendered  the  judgment,  took  before  the  Court  of  Appeals  all  the  parties  in  whose 
the  judgment  was  rendered  (7  Afon.,  139)  ;  and  it  seems  clear  that  such  is  the  effect, 
the  Code,  of  an  appeal  granted  by  the  court  that  rendered  the  judgment,  unless 
perhaps  never  done,  the  names  of  the  appellees  are  stated  in  the  order  grantii 
appeal ;  but,  as  was  the  practice  upon  suing  out  a  writ  of  error,  if  the  appeal  be  g 
by  the  clerk  of  the  Court  of  Appeals,  the  appellant  must  state  the  names  of  the 
lees,  as  they  must  be  summoned  or  warned  to  appear  (£  736*. 

Observe,  however,  that  it  is  the  duty  of  appellants  to  file  with  the  transcript  the 
of  the  appellees,  unless  their  names  are  unknown,  whether  the  appeal  be  granted 
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or  by  the  clerk  of  the  Court  of  Appeals  (J  739;  80  Ay.,  218);  but  failure  to 
oundy  not  for  dismissing  the  appeal,  but  for  the  non-docketing  of  it  by  the 
0. 

LNDMENTS  OF  APPEALS   AS  TO   PARTIES. 

ling  to  the  settled  practice  of  this  court,  a  writ  of  error  including  the  names 
'  may  be  amended  by  striking  out  the  names  of  defendants  which  are  inserted 
leaving  the  writ  valid  as  to  those  whose  names  are  properly  there,  although 
lot  be  inserted  which  were  at  first  improperly  omitted."  Chambers  v.  Wilkins, 
But  rn  Carr  v.  Callaghan,  3  Litt.,  377,  which,  as  Well  as  Chambers  v.  Wilkins, 
n  equity,  the  court  said:  "It  is  an  established  practice,  that  parties  who  are 
to  the  writ  of  error,  but  who  are  or  may  be  affected  by  a  reversal,  shall  be 
ind  thus  made  parties  here,  before  the  cause  Is  tried.  This  we  have  directed 
nt  instance ;  but  have  received  for  answer,  that  the  administratrix  of  Pauling 
that  there  is  now  no  personal  representative.  Under  such  circumstances,  we 
it  we  can  not  protract  the  cause,  now  too  ancient  in  every  court  where  it  has 
>nger,  and  that  we  can  not  refuse,  for  this  cause,  the  plaintiffs  in  the  writ  of 
►lief  to  which  they  are  entitled.  But  we  can  not  give  any  decree,  or  direct  it 
n  the  court  below,  operating  against  Pauling's  estate." 

of  1827  {Af.  6t*  B.,  137)  declared  •«  that  it  shall  be  lawful  for  the  Court  of 
imend  writs  of  error,  by  either  permitting  additional  parties  to  be  made,  when 
r,  where  unnecessary  parties  are  made,  to  strike  out  such  unnecessary  party ; 
!  any  other  necessary  amendments  to  enable  them  to  try  the  cause,  any  custom 
the  contrary  notwithstanding." 

seems  to  me  to  be  now  in  force  as  to  appeals  granted  by  the  clerk  of  the  Court 
though  not  as  to  appeals  granted  by  the  court  below.     See  foot-note,  ante, 

rions  upon  that  act,  see  Castleman  v.  Holmes,  7  Afon.,  592;  McKee's  heirs  v. 
WcKee,  9  Dana,  526. 

JTING  OF  APPEALS   BY  THE  COURT   RENDERING  THE  JUDGMENT. 

i  court  rendering  a  judgment  against  a  party  refuse  to  grant  him  an  appeal, 
aring  the  term,  the  Court  of  Appeals  will  compel  it   to  do  so,  on  motion. 
\dustrial  School  of  Reform  v.  City  of  Louisville,  11  Ay.  L.  R.,  109. 
court  has  no  power  to  grant  an  appeal  after  the  term  at  which  the  judgment 
d.     14  Bushy  217,  310. 

JfTING   OF   APPEALS  BY  THE  CLERK   OF  THE  COURT  OF   APPEALS. 

eily,  the  dismissal  of  an  appeal  did  not  bar  a  writ  of  error  (6/.  J.  Af.,  353); 
the  Code,  the  dismissal  or  abandonment  of  an  appeal  granted  by  the  court 
not  bar  an  appeal  granted  by  the  clerk  of  the  Court  of  Appeals.  17  B.  Af., 
rh,  217,  311. 

uing  out  of  a  summons  is  not  a  requisite  to  the  granting  of  an  appeal  by  the 
ppeal  dates  from  the  time  of  granting  it,  upon  the  filing  of  [the  record,  under 
1854,  but  now]  a  copy  of  the  judgment  appealed  from,    /ones1  ex'x  v.  Finnell 
8  Bush,  25. 
re  to  pay  the  tax  on  the  appeal  is  not  ground  for  dismissing  it.     81  Ky.,  660. 

PEALS    BY   CONSENT. 

neson  v.  Afosely,  4  Afon.,  414,  the  Court  of  Appeals  entertained  jurisdiction 
il,  by  consent,  from  an  interlocutory  decree,  "  settling  the  rights  of  the 
d  directing  the  surveyor  to  go  on  the  lands  to  ascertain,  by  metes  and  bounds, 
>e  conveyed  to  the  appellee  according  to  the  principles  of  the  decree.  See  ace.  ; 
me&  Talbot,  6  /.  /.  3/.,  351 ;  Portivood  v.  Outon,  I  B.  Af.,  149;  Graham  v. 
B.  Af.,  522. 
i/erby  v.  Gay,  17  B.  Af.,  144,  the  court  refused  to  entertain  jurisdiction  of  an 
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eal  by  consent  from  an  order  overruling  a  motion  to  discbarge  an  attacbment  i 
n  an  ordinary  petition ;  no  judgment  baving  been  rendered  upon  the  demand  i 
tion  ;  no  order  of  sale  baving  been  made ;  and  no  final  action  of  the  court,  detern 
rights  of  the  parties  to  any  extent,  having  been  taken. 

i.  An  appeal  by  consent,  of  which  the  Court  of  Appeals  takes  jurisdiction,  sus 
:eedings  in  the  court  below  in  the  same  manner,  and  a  decision  by  the  Court  of  Aj 
the  same  effect,  as  if  the  appeal   had  been  from  a  final  judgment,     (>/•/•  Af. 
-67;  4  Mon.,  415;   Graham  v.  Swigert,  12  B.  Af.,  522. 
/III.  Effect  of  appeals. 

A  cause  can  not  be  in  progress  in  the  inferior  and  superior  courts  at  the  same 
appeal  terminates  the  action  of  the  inferior  court  in  the  case,  until  the  appeal  i 
id  of.     Helm  v.  Boone  &*  Talbot,  6  /./.  M.,  353. 

But  the  court  below  may,  whilst  the  appeal  is  pending,  amend  the  record  for  th< 
;  of  supplying  lost  exhibits  {Craig  v.  Horine,  I  Bibb,  8)  or  process  {Gentry  v.  I 
t,  7  Mon.,  241)  or  grounds  embraced  in  a  motion  for  a  new  trial  (86  Ky.,  506) ; 
correction  of  a  clerical  misprision  (1  Mon.,  18;  80  Ky.,  328),  or  of  a  sheriff  'som 
ndorse  a  return  on  a  writ  which  he  has  returned  {Gay  v.  Caldwell,  Hardin,  63 
ake  in  the  indorsement  of  his  return  {Irvine  v.  Scobee,  5  Lilt.,  70) — the  corrected  1 
e  taken  to  the  Court  of  Appeals  by  certiorari. 

1.  An  appeal  by  a  defendant  who  was  not  summoned  (I  Bibb,  430;  4  Id.,  84;  8  j 
4  Afel.,  343),  or  who  was  constructively  summoned  (1  Met.,  652;  I  Bush,  317), 
earance  in  the  action,  and  upon  the  return  of  the  cause  to  the  court  below  he  is 
ted  as  if  he  had  been  actually  summoned :  and  see  note  {a)  to  §410. 
\.  As  to  the  effect  of  a  motion  to  dismiss  an  appeal,  with  reference  to  appearanc 
i{a)  2  to  J  757. 

\.  As  to  the  effect  of  appeals  with  supersedeas,  see  \  747  and  notes;  and  as  t 
>able  effect  of  an  appeal,  without  supersedeas,  from  an  order  dissolving  an  injui 
nst  proceeding  on  a  judgment,  see  Talbott  v.  Morton,  5  Litt.,  326,  and  com: 
eon  in  note  2  (3)  to  §  747. 

[X.  Appellate  jurisdiction  of  the  Court  of  Appeals.* 
{0  appeal  lies  from  a  judgment  as  to  a  matter  of  which  no  court  in  the  State  has 
ion;  as,  a  judgment  for  a  penalty  imposed  by  an  act  of  Congress,  unless,  at  any 
ict  has  given  jurisdiction  to  the  courts  of  this  State  (Beasley  v.  Sims,  4  Bibb,  268] 
1  then,  unless  such  assumption  of  jurisdiction  has  been  authorized  by  the  legistat 
State.  Haney  v.  Sharp,  1  Dana,  442,  Hut  see  A/organ  v.  Dudley,  18  B.  Af.,  693. 
L  writ  of  prohibition  lies  from  a  circuit  court  to  prevent  a  justice's  court  from  act 
matter  of  which  no  court  in  the  State  has  jurisdiction.  Arnold  and  Parish  v.  Si 
\na,  18. 

Oswald,  <5rV.,  v.  Morris,  cVV.,  92  Ky.t  48,  accords  with  Zable,  &c.,  v.  Harris,  cited  ii 
:,  ante,  page  456. 

Jnless  expressly  allowed  by  statute,  no  appeal  lies  from  an  order  refusing  to  g 
of  habeas  corpus.     92  Ky  ,  11 8- 1 9. 
Vhere,  in  response  to  a  rule  against  defendants  to  show  cause  for  violating  an  ii 

they  contend  that  what  they  have  done  is  not  a  violation  of  the  injunction,  an 
1  an  alleged  change  of  the  status  of  the  parties  since  the  judgment,  and  the  res 
Id  insufficient  and  they  are  adjudged  to  be  in  contempt,  they  are  entitled  to  an  a] 
af  Newport  v.  Newport  Light  Company,  92  Ky.,  445. 

"itle  to  land  is  involved  by  an  order  confirming  or  setting  aside  a  commissioner's  1 
le  of  it  (88  Ky.,  257-58;  90.fi/.,  175),  but  not  by  a  contest  between  creditors  as  tc 
md  about  the  title  to  which  there  is  no  dispute.     90  Ky.,  174;  91  fd.,  372. 

^As  to  original  jurisdiction  of  the  Court  of  Appeals,  see  ]  76a  and  notes. 
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APPELLATE   JURISDICTION.  475 

pellate  jurisdiction  of  the  Court  of  Appeals  is  governed  by  the  act  of  June  io, 
•»  l893»  A  1030),  as  amended  by  the  act  of  March  14,  1898  (5.  A.,  1898,/.  70), 


ppeal  shall  be  taken  to  the  Court  of  Appeals  from  a  judgment 
ecovery  of  money  or  personal  property,  if  the  value  in  contro- 

be  less  than  [two— Act  March  14,  1898]  hundred  dollars,  ex- 
>f  interest  and  costs,  nor  to  reverse  a  judgment  granting  a  di- 

punishing  contempt  (6),  nor  from  any  order  or  judgment  of  a 
:ourt,  except  in  actions  for  the  division  of  land  and  allotment 
r,  nor  from  any  order  or  judgment  of  a  quarterly,  city,  police, 

justice's  court,  nor  from  a  bond  having  the  force  of  a  judg- 

In  all  other  civil  cases  the  Court  of  Appeals  shall   have 

;  jurisdiction  over  the  final  (d)  orders  and  judgments  (e)  of  all 


to  the  meaning  of  the  words  "value  in  controversy,"  see  notes  to  \  705,  note  2 
id  note  (d),  ante,  page  456. 

gh  the  amount  of  the  judgment  against  the  appellant  (defendant)  be  insufficient 
\  Court  of  Appeals  jurisdiction,  yet  if  his  counter-claim  exceeded  the  jurisdic- 
unt,  that  court  has  jurisdiction  to  reverse  the  judgment.  Arthurs  v.  Thompson, 
%,  222. 

//,  &V.,  Co.  v.  Patterson,  98  Ay.,  520,  525,  the  lower  court  adjudged  that  appel- 
lor $425  was  inferior  to  an  appellee's  lien  of  $80;  on  appeal  it  was  held  that  the 
:ourt  could  reverse  the  judgment  so  as  to  displace  the  priority  of  lien  of  the 
editor. 

judgment  enforcing  a  street  assessment  lien  for  the  improvement  of  streets,  an 
irrespective  of  the  amount  involved.     Fehler  v.  Gosnell,  99  Ay.,  380,  384. 
iction  for  trespass,  quart  clausum  f regit,  the  answer  pleaded  title  and  right  to 
and  it  was  held  that  the  Court  of  Appeals  had  jurisdiction,  although  the  judg- 
le  plaintiff  was  less  than  one  hundred  dollars.     Still-well  v.  Duncan,  19  Ay.  Law 

note  2,  ante,  page  467. 

>r  to  the  act  of  1802  {M.  &  B.,  134),  writs  of  error  were  allowed  for  the  correc- 
>rs  in  bonds  having  the  force  of  judgments.  The  remedy  now  is  a  motion  in  the 
v,  and  an  appeal  from  its  judgment  by  a  party  aggrieved :  see  Hardin,  307. 
to  what  constitutes  a  FINAL  order  or  judgment,  see  note  I,  ante,  page  466. 
eal  was  prosecuted  from  an  order  directing  a  specific  attachment  to  issue  for 
upon  the  execution  of  a  bond  to  secure  appellant  if  the  attachment  was  wrong- 
:  held,  that  such  an  order  was  not  final  as  there  was  no  order  sustaining  the 
t,  and  the  appeal  was  dismissed.  Brashears  v.  Holcomb,  19  Ay.  Law  Rep.,  1286. 
o  what  constitutes  a  judgment. 

his  subject  there  has  been  some  conflict  of  opinion.  In  Bruce  v.  Fox,  1  Dana, 
ourt  said:  "  Discretionary  acts  (such,  for  example,  as  an  appointment  of  a 
e  removal  of  a  guardian)  which  do  not  establish  or  violate  any  right,  defined 
nteed  by  law,  are  not  judicial,  and  are,  therefore,  not  directly  revisable  by  this 

n  Piatt  v.  Alloway,  2  Bibb,  554,  it  was  held  that  a  writ  of  error  did  not  lie  to 
Fthe  county  court  removing  a  guardian,  and  the  court  said:  "The  removal  of 
the  tenure  of  whose  office  is  the  will  of  a  superior,  is  in  all  governments  con- 
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[877].  Designation  of  parties  to  appeals. — The  party  taking  the 
all  be  called  the  appellant ;  and  the  adverse  party,  the  appellee. 
[878].  1.  Summons  of  appellee,  when  necessary  and  how  to  be 
$0  summons  of  appellees  shall  be  necessary,  if  the  appeal  be 
>y  the-inferior  court  (a) ;  or,  if  the  appellees  enter  their  appear- 
he  Court  of  Appeals. 

all  other  cases,  the  appellees  shall  be  summoned  actually  or 
ively,  pursuant  to  the  provisions  of  chapter  2  of  Title  IV,  to 
id  answer  the  appeal. 

r  an  appellee  who  is  constructively  summoned  in  the  Court  of 
[the  clerk  of  (Act  1893,  p.  433)]  that  court  shall  appoint  an 
whose  duty  it  shall  be  to  inform  the  appellee  of  the  pendency 
peal ;  and  the  court  may  allow  him  a  reasonable  compensation 
rvices,  to  be  paid  by  the  appellant  and  taxed  as  costs. 

ided,  the  transcript  be  filed  within  the  time  required  by  §  738,  or  allowed  by  the 
that  section.     17  B.  Af.t  563. 

[879].  Transcripts  upon  appeals,  preparation  and  filing  of. — 
tig  transcripts  of  records  to  be  used  in  the  Court  of  Appeals — 
The  clerk  of  the  court  which  renders  a  judgment  shall  copy 
\  record,  or  parts  thereof  (a),  according  to  the  directions  [of  the 
the  court,  or  (£)]  of  the  parties  to  the  appeal ;  and  the  filing 
dule,  as  hereinafter  authorized,  shall  be  deemed  a  direction  to 
parts  of  the  record  therein  mentioned. 

z  clerk  shall  be  governed  by  the  provisions  of  subsections  8 
this  section,  in  making  any  transcript  to  which  those  pro- 
>ply. 

cases  to  which  the  provisions  of  chapter  3  of  Title  X  apply, 
lant,  whether  the  appeal  be  granted  by  the  inferior  court  or 
2rk  of  the  Court  of  Appeals,  shall  present  to  the  judge  of  the 
ourt  his  assignment  of  errors ;  the  judge  shall,  by  directions 
on,  or  annexed  to,  the  assignment,  order  the  clerk  of  the 
ourt  to  copy  such  specified  parts  of  the  record  as,  in  view  of 
ed  errors,  may  be  material ;  and  the  appellant  shall  file  said 
rit  and  directions  in  the  office  of  said  last  mentioned  clerk.] 
all  [other]  cases  in  which  the  appeal  is  granted  by  the  inferior 
the  appellees  shall  have  been  defendants  in  the  action,  and  if 
em  shall  have  been  only  constructively  summoned,  and  have 
ared,  in  the  action,  and  be  not  actually  summoned  to  answer 
tl,  the  appellant  shall  order  a  transcript  of  the  entire  record, 
all  other  cases  in  which  the  appeal  is  granted  by  the  inferior 
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The  appellant,  within  ninety  days  after  the  granting  of  the  apj 
e  in  the  office  of  the  clerk  of  the  inferior  court  [his  assignr 
rs,  and]  a  schedule  showing  concisely  what  parts  of  the  re 
les  to  have  copied  {c).  His  failure  to  file  said  [assignment 
le  within  the  time  prescribed  shall  be  cause  for  the  dismiss* 
eal  (rf). 

^fter  filing  said   [assignment  and]  schedule,  the  appellant 
otice  of  the  filing  thereof  to  be  served  on  the  appellee,  an 
rned  to  said  office,  as  a  summons  is  directed  to  be  served 
d ;  and,  within  twenty  days  after  such  service ;  or,  if  such  n< 
served,  within  one  hundred  and  twenty  days  after  the  gran 
appeal ;  or,  whether  such  notice  be  served  or  not,  at  any 
completion  of  the  transcript  ordered  by  the  appellant,  and 
rd,  the  appellee  may  file  in  said  office  a  schedule  similar  to 
described ;  [and,  if  he  wish  to  take  a  cross-appeal,  he  shall 
id  schedule  his  assignment  of  cross-errors.] 
[f  the  appellee  file  an  assignment  of  cross-errors,  the  appel 
forty  days  after  service  of  notice  upon  the  appellee  as  afore* 
otice  be  not  served,  within  one  hundred  and  thirty  days 
nting  of  the  appeal ;  or,  whether  such  notice  be  served  or 
time  before  completion  of  the  transcript  ordered  by  the  appe 
t  afterward,    may,  with    reference   to   the  cross-appeal,  fil< 
rial  schedule  similar  to  that  above  described.] 
Excepting  the  cases  provided  for  by  subsection  2  of  this 
f  an  appeal  be  granted  by  the  clerk  of  the  Court  of  App 
:he  appellees  be  actually  summoned  to  appear  to  the  appeal 
g  femes  covert  or  free  from  disability,  they  enter  their  apj 
the  appeal,  the  appellant  may  order  a  transcript  of  the  e 
or  of  parts  thereof. 

n  all  other  cases  in  which  an  appeal  is  granted  by  the  < 
Court  of  Appeals,  the  appellant  shall  order  a  transcript  oi 
ecord. 

If  the  appellant,  to  whom  an  appeal  is  granted  by  the  clei 
irt  of  Appeals,  choose  to  file  a  transcript  of  a  part  only  o1 

le  shall  file  in  the  office  of  the  clerk  of  the  inferior  court 

lent  of  errors,  and]  a  schedule  similar  to  that  above  descri 

ill  cause  notice  of  the  filing  thereof  to  be  served  on  the  appel 

be  returned  to  said  office,  as  a  summons  is  directed  to  be  sc 

urned. 

Vithin  twenty  days  after  service  of  such  notice,  or  at  any 

:  time  before  completion  of  the  transcript  ordered  by  the  a 
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I  not  afterward,  the  appellee  may  file  in  said  office  a  schedule 
o  that  above  described,  [and  an  assignment  of  cross-errors,  if 
to  take  a  cross-appeal.] 

'  the  appellee  file  cross-error?,  the  appellant,  within  forty  days 
rice  of  the  notice  mentioned  in  subdivision  a  of  this  subsection, 
r  subsequent  time  before  completion  of  the  copy  ordered  by 
llee,  and  not  afterward,  may  file,  with  reference  to  the  cross- 
in  additional  schedule  similar  to  that  above  described.] 
le  provisions  of  subsection  3  of  §  335  shall  apply  to  all  trans- 
ide  by  clerks. 

a  subpoena  duces  tecum,  issued  pursuant  to  §  743,  subsection  2, 
red  to  the  clerk  of  the  inferior  court  before  he  shall  have  copied 
of  the  record  therein  mentioned,  he  shall  transmit .  such  part 
»f  a  copy  thereof,  though  a  copy  thereof  may  have  been  ordered 
udge  of  the  inferior  court,  or]  by  a  party  to  the  appeal. 
Tie  above  mentioned  [directions  of  the  judge,  assignments  of 
:hedules,  and  notices  and  returns  thereon,  shall,  when  filed  in 
e  of  the  clerk  of  the  inferior  court,  constitute  part  of  the 
but  shall  not  be  spread  at  large  on  the  order-book ;  and  shall 
i  in  the  transcript. 

L  clerk  who  copies  papers  which  do  not  constitute  part  of  a 
inless  required  to  do  so  by  [a  judge  or]  a  party ;  and  a  party 
uires  a  clerk  to  copy  such  papers,  or  immaterial  parts  of  a 
hall  pay  the  costs  resulting  therefrom,  to  be  adjudged  by  the 
Appeals  upon  or  without  motion  (e). 

Lt  the  close  of  the  transcript,  the  clerk  shall  certify,  in  sub- 
hat  it  contains  a  true  and  complete  copy  of  the  record,  or 
parts  thereof  as  he  may  have  been  required  to  copy,  accord- 
e  truth;  and  shall  append  an  index  referring,  consecutively, 
ages  on  which  the  copy  of  each  pleading,  or  other  separate 
Jie  record,  commences ;  and  describing  briefly  the  exhibits, 

ubject  to  the  provisions  of  §§  742  and  743,  transcripts  and 
sions  of  parts  of  records,  made  pursuant  to  the  foregoing  pro- 
f  this  section,  shall  constitute  complete  records  for  the  purposes 
Js(/). 

to  the  duty  of  the  clerk  to  make  or  furnish  a  copy  of  the  record  without  pay- 
:urity  therefor,  see  Houston  v.  Dueker,  86  Ky.>  123,  and  cases  cited. 
&  and  other  provisions  of  Title  18  of  the  Code  which  I  have  placed  in  brackets 
ssly  or  impliedly  repealed  by  the  following  act  of  April  4,  1884: 

That  so  much  of  chapters  1,  2,  and  3  of  an  act  entitled  "An 
ating  practice  in  civil  cases  "  as  relates  to  assignment  of  errors 

31 
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id  cross-errors  by  parties  prosecuting  appeals  or  cross-appeals  be 
le  same  is,  hereby  repealed. 

See  L.  <5r>  N.  R.  Co.  v.  Brice,  83  Ky.,  210. 

ie)  1.  The  schedule  should  be  filed  within  the  ninety  days,  though  the  court  ma 
ttended  the  time  for  filing  a  bill  of  exceptions  beyond  that  period;  the  sc 
ay  embrace  a  bill  of  exceptions  to  be  filed  thereafter.  Wright ',  <5rV.,  v.  Wool/ 
tish,  308. 

2.  The  requirement  as  to  ninety  days  does  not  apply  to  appeals  granted  by  the  c 
ie  Court  of  Appeals ;  but  the  schedule  "  should  be  filed  a  sufficient  length  c 
ifore  the  end  of  the  period  within  which  the  transcript  is  to  be  filed  to  give  the 
quired  by  subsection  7  a  b,  §737."      Wearcn  v.  Smith,  &*c.t  80  A}'.,  216. 

(d)  Notwithstanding  the  act  of  April  4,  1884,  the  fact  that  the  appellant  V  raj 
■ing  a  part  of  the  record,  by  filing  his  schedule  within  the  ninety  days  from  the  t 
■ays  the  appeal,  is  manifest,  and   the  filing  of  his  schedule  is  all  the  notice  re< 

.  .  If  he  brings  more  of  the  record  here  than  is  necessary,  the  penalty  is  i\ 
ent  of  costs  for  so  much  of  the  record  as  may  not  be  required  for  the  settlement 
lestions  involved.  When  the  appellant  failed  to  file  his  assignment  of  errors  and 
e,  the  penalty  was  a  dismissal  of  the  appeal ;  but  as  this  is  not  now  required,  a 
inging  of  a  partial  record  here  is  for  the  benefit  of  the  party  appealing,  if  the  lati 
oper  not  to  avail  himself  of  this  provision  of  the  Code,  it  constitutes  no  rea 
smissing  an  appeal.  .  .  .  He  will  not  be  allowed  to  file  a  partial  record  un 
is  filed  his  schedule  within  ninety  days  after  praying  his  appeal  in  the  court 
.  -  This  rule  of  practice  applies  as  well  to  appeals  involving  the  settlements  of 
in  ordinary  cases."  L.  &*  N.  R.  Co.  v.  Brice,  83  Ky.,  212-13;  86  Ay.,  75.  An 
ems  to  have  been  the  rule  as  to  taking  up  the  entire  record,  before  the  act  of  A 
£4.  Code,  \  737,  subs.  II ;  MurreWs  adnCr  v.  McCallister,  78  Ky.,  73,  in  which 
id,  however,  that,  "if  a'party  sees  proper. to  bring  the  entire  record,  he  can  do 
ust  pay  the  entire  cost,  although  the  judgment  be  reversed." 

(e)  Query,  whether  an  appellant  who  orders  an  unnecessary  part  of  the  reco: 
>tains  a  reversal  is  liable  for  the  cost  of  the  whole  transcript  or  only  for  the  unne 
irt  of  it.     78  A)'.,  73 ;  83  Id.,  213. 

{/)  1.  The  Code  has  not  abrogated  the  rule,  that  the  Court  of  Appeals  will  p 
e  judgment  of  the  court  below  to  be  right  unless  the  record  show  the  contrary ;  ; 
partial  transcript  show  the  existence  of  a  paper  which  might  have  sustained  the 
ent  and  which  is  not  part  of  the  transcript,  the  judgment  will  be  presumed  to  be 
1  Bush,  649;  14  Id.,  427-28;  86  Ay.,  75,  76. 

2.  See  act  of  1880,  amending  §  756,  as  to  filing  additional  transcript. 

§  738.  Wtien  transcripts  to  be  filed. — The  appellant  shall  file  the 
xipt  in  the  office  of  the  clerk  of  the  Court  of  Appeals  at  least  t\ 
lys  before  the  first  day  of  the  second  term  of  said  court  next 
ie  granting  of  the  appeal,  unless  the  court  extend  the  time ;  a 
Luse  shown,  the  court  may  do. 

1.  This  section  applies  both  to  appeals  granted  by  the  clerk  of  the  Court  of  A 
d  those  granted  by  inferior  courts.     80  Ky.,  218. 

2.  "  A  failure  to  make  the  motion  to  dismiss  the  appeal,  because  the  record  w 
ed  within  the  time  prescribed  by  law,  until  after  the  case  was  submitted  on  final  h 
ust  be  regarded  as  a  waiver  of  the  right."     3  Bush,  166. 

3.  If  a  transcript  filed  in  good  faith,  within  the  time  prescribed  by  the  Code,  be 
ete  by  reason  of  an  omission  of  the  clerk,  the  oversight  of  counsel,   or  the  loi 
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s  defect  may,  before  submission  of  the  case,  be  supplied  by  filing  an  additional 
,     Busk,  <5rY.,  v.  Lisle,  <5rY.,  86  Ay.,  504. 
act  of  1880,  amending  \  756,  as  to  filing  additional  transcript. 

}.    What  to  be  filed  with  transcript. — It  shall  be  the  duty  of  the 

it  to  file  with  the  transcript  (a) —  *vKIS 

.  statement  showing — 

he  names  of  the  appellants,  accompanied  by  the  word  ' '  appel- 

he  names  of  the  appellees,  accompanied  by  the  word  "appel- 

>r  the  words  "  unknown  appellees,"  if  their  names  be  unknown. 

lie  term,  or  day,  when  the  judgment  appealed  from  was  ren- 

ind  the  page  of  the  record  on  which  it  may  be  found. 

Whether  or  not  the  appellant  wishes  to  have  a  summons  issued, 

ning  order  made ;  and,  if  any,  for  whom,  and  to  what  county, 

imons  shall  be  issued;  and  against  whom  the  warning  order 

made. 

Ln  affidavit  conforming  to  §§  57  and  58,  if  a  warning  order  be 

:*)• 

rhe  appellant's  assignment  of  errors,  unless  he  shall  have  filed  it  in 
c's  office  of  the  inferior  court  pursuant  to  the  provisions  of  §  737.] 

is  section  applies  both  to  appeals  granted  by  the  clerk  of  the  Court  of  Appeals 

granted  by  inferior  courts.     80  Ky.,  218. 

An  attorney  for  the  absent  defendant  must  be  appointed  by  the  court,  not  by 

:>f  the  Court  of  Appeals.     Code,  \  736,  subs.  3. 

davit  that  appellees  are  non-residents  is  insufficient.     It  should  state  affiant's 

t  they  are  absent  from  the  State.     The  court,   however,  will  not  dismiss  an 

ause  the  affidavit  is  defective,  but  will  quash  the  warning  order.     78  Ky.,  138-39. 

0.  Docketing  and  dismissal  of  appeals.  —  No  appeal  shall  be 
d  by  the  clerk  until  the  appellant  complies  with  the  provisions 
)  (a)  ;  and  if  he  fail  to  file  the  transcript  within  the  time  allowed 
J,  or  by  the  court  pursuant  thereto,  his  appeal  shall  be  dis- 

b). 

e  clerk  of  the  Court  of  Appeals,  upon  an  appeal  granted  by  him,  docketed  the 
>ut  an  assignment  of  errors  having  been  filed  as  required  by  J  739,  subs.  3;  and 
said:  "The  proper  steps  to  be  taken  in  a  case  like  this  is  by  motion  to  strike  the 
the  docket ;  but  while  this  motion  will  prevail,  if  no  errors  have  been  assigned, 
may  still  assign  his  errors,  and  when  this  is  done  the  case  will  be  docketed." 
tfs  ex*r  v.  Daniel,  78  Ky.,  71. 

maissal  of  appeal  for  failure  to  file  record  in  proper  time  does  not  prevent  the 
a  new  appeal.     17  B.  M.,  563  ;  14  Bush,  217,  311. 

[880].  Filing  of  transcript  by  appellee.  — The  appellee  may  file 
enticated  copy  of  the  record  in  the  clerk's  office  of  the  Court 
sals  with  the  same  effect  as  if  filed  by  the  appellant. 
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§  742  [881].  Issuing  of  certiorari  by  clerk. — If  any  party  to  an  aj 
file  in  the  clerk's  office  of  the  Court  of  Appeals  [his  affidavit,  or 
of  his  attorney,  that  the  judge  of  the  inferior  court  has  refuse 
failed  to  order  the  clerk,  as  is  authorized  by  subsection  2  of  §  73 
copy  a  material  part  of  the  record, — which  shall,  in  general  term: 
described  in  the  affidavit; — or  shall  file  in  said  office]  a  statemei 
himself,  or  of  his  attorney,  that  the  clerk  of  the  inferior  court 
refused  or  failed  to  copy  a  part  of  the  record  [which  a  judge  purs 
to  subsection  2  of  §  737,  or]  which  a  party  pursuant  to  subsectioi 
4»  5>  6,  or  7,  of  §  737,  may  have  ordered  to  be  copied — which  ] 
of  the  record  shall,  in  general  terms,  be  described  in  the  statement, - 
clerk  of  the  Court  of  Appeals  shall,  upon  the  application  of  such  p; 
issue  a  writ  of  certiorari,  describing,  in  general  terms,  such  om 
parts  of  the  record,  and  commanding  the  clerk  of  the  inferior  c< 
forthwith,  to  transmit  copies  thereof  to  the  Court  of  Appeals. 

§  743  [882].  Issuing  of  certiorari  or  subpoena  duces  tecum  by  court.  — 
the  appellees,  having  been  defendants  in  the  original  action  in  the  inf 
court,  be  under  any  disability,  other  than  coverture,  or  infancy 
coverture  combined,  the  Court  of  Appeals  may,  by  writ  of  certii 
directed  to  the  clerk  of  the  inferior  court,  require  him  to  transi 
transcript  of  such  parts  of  the  record  as  the  parties  may  have  fail* 
require  him  to  copy. 

2.  The  Court  of  Appeals,  if  satisfied  that  a  view  of  any  part 
record  may  be  important  to  a  correct  decision  of  an  appeal ;  or  tha 
copying  of  any  part  of  a  record  would  cause  great  and  unnecei 
cost  or  delay,  may,  by  a  writ  of  subpoena  duces  tecum  directed  tc 
clerk  of  the  inferior  court,  cause  him  to  transmit  such  part  of  the  re 
to  the  clerk  of  the  Court  of  Appeals  {a).  It  shall  be  identified  b] 
clerk  of  the  inferior  court,  by  his  certificate  indorsed  thereon  o 
pended  thereto ;  and,  after  the  cause  shall  have  been  decided  b] 
Court  of  Appeals,  shall  be  returned  by  its  clerk  to  the  clerk  oi 
inferior  court,  and  be  kept  by  him  subject  to  the  order  of  the  inf 
court.  The  cost  of  such  transmission  and  return  shall  be  paid  b] 
party  at  whose  instance  the  transmission  is  made,  and  be  taxed  as 
of  the  costs. 

(a)  I.  As  to  correcting  records  which  are  defective  by  reason  of  loss  in  the  court 
of  exhibits  or  process  or  other  parts  of  a  record,  or  by  reason  of  a  clerical  mispi 
Ac,  see  note  VIII,  1,  ante,  page  472. 

2.  If  the  transcript  contain  intrinsic  evidence  that  it  is  incomplete,  the  Court  of  A] 
may,  of  its  own  motion,  direct  a  certiorari  to  supply  any  supposable  defect  (2  Bibb 
J,f.  M.%  303-04;  16  B.  Af.9  474-75)  ;  but  the  court  will  award  a  certiorari  ex  ojfia 
for  the  purpose  of  reversing,  but  only  for  the  purpose  of  affirming  the  judgment  apj 
from.     4  Men.,  42;  7  /</.,  293. 
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?  transcript  be  apparently  complete,  or  if  the  object  be  to  supply  a  defect  for  the 

of  reversal,  the  court  will  not  order  a  certiorari  except  on  motion.     I  J.  J.  M., 

7  Man.,  293. 

1  re-hearing  will  not  be  granted  in  order  that  a  party  may  complete  a  transcript 

ari.     8  Dana,  245;  12  Bush,  171 ;  78  Ky.,  282. 

ider  the  old  practice,  the  Court  of  Appeals  could,  by  certiorari,  require  original 

0  be  brought  before  them.     Litt.  S.  C,  25. 

the  transcript  contain  instructions  copied  by  the  clerk  as  part  of  the  bill  of  excep- 
the  usual  form,  the  Court  of  Appeals  "will  not  grant  the  writ  of  subpoena  duces 
X  the  original  bill  may  be  inspected,  unless  there  is  an  affidavit  that  the  instruc- 
xnlied  in  the  bill  were  not  those  offered,  given,  or  refused  by  the  court  on  the 
5i  Ky.,  478, 

\4  [883].  Security  for  costs — The  appellant  may  be  required  to 
curity  for  costs  as  plaintiffs  in  civil  actions  may  be  so  required. 

e  }?6i6  to  621  as  to  security  for  costs. 

1  attorney  prosecuting  an  appeal  for  a  non-resident  defendant  is  not  liable  for  his 
he  Court  of  Appeals.     2  Met.,  112. 

the  clerk  of  the  Court  of  Appeals  has  allowed  a  party  or  his  attorney  to  use  the 
ranscript  in  a  case,  under  an  agreement  to  pay  therefor  as  if  a  copy  had  been 
I,  such  party,  if  successful,  is  entitled  to  have  the  cost  of  a  copy  taxed  as  part 
st  against  the  unsuccessful  party.     83  Ky.,  18. 

.5  [8S4J.  Limitation  of  appeals. — An  appeal  shall  not  be  granted 
within  two  years  next  after  the  right  to  appeal  first  accrued, 
the  party  applying  therefor  was  then  a  defendant  in  the  action, 
infant  not  under  coverture ;  or  of  unsound  mind ;  or  a  prisoner 
i  not  appear  by  his  attorney — in  which  cases  an  appeal  may  be 
I  to  such  parties,  or  their  representatives,  within  one  year  next 
leir  deaths  or  the  removal  of  their  disabilities,  whichever  may 
ppen. 

>on  a  joint  appeal,  if  one  appellant  is  barred  by  limitation  all  are  barred.     2 

;  6  Man.,  378;  I  B.  M.,  69;  I  Met.,  510;   II  Bush,  365. 

parties  who  must  join  in  an  appeal,  see  note  III,  ante,  page  470. 

e  day  on  which  the  judgment  appealed  from  was   rendered  is  part  of  the  two 

•wed  for  an  appeal.     13  B.  M.,  462:  and  see  §681  and  notes. 

nitation   must   be  pleaded:    the  question    can   not   be   made  by  motion.      13 

1. 

appeal  granted  by  the  clerk  of  the  Court  of  Appeals  dates  from  the  filing  with 
copy  of  the  judgment.     8  Bush,  25. 

infant  may  appeal  before  he  becomes  of  age.     79  Ky.,  40. 

6  [885].  Tax  on  appeals. — The  tax  on  an  appeal  shall  be  one 
e  to  pay  the  tax  is  not  ground  for  dismissing  an  appeal.     81  Ky.,  660. 
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CHAPTER  n. 

SUPERSEDEAS  ON  APPEALS. 

J  747.       Supersedeas  necessary  to  stay  proceedings. 

J  748.  bond  for. 

\  749-1.  who  to  take. 

2.  who  to  issue. 

\  759.  motion  to  discharge  for  insufficiency  of  bond. 

\  751.  to  stay  part  of  judgment. 

\  752.  definition  of. 

§  747  [886].  Supersedeas  necessary  to  stay  proceedings.  —  An  aj 
shall  not  stay  proceedings  on  the  judgment,  unless  a  supersedes 
issued  (a).  [The  provisions  of  the  Civil  Code  concerning  supers* 
on  appeals  shall  not  apply  to  judgments  granting,  modifying,  per] 
ating,  or  dissolving  injunctions.  When  an  appeal  shall  be  taken 
any  judgment  granting,  modifying,  perpetuating,  or  dissolving  an 
junction,  the  court  which  rendered  the  judgment  may,  in  its  discre 
if  the  ends  of  justice  so  require,  at  the  time  the  appeal  is  taken,  mal 
order  suspending,  modifying,  or  continuing  the  injunction  durinj 
pendency  of  the  appeal,  upon  such  terms  as  to  bond  or  otherwise  as 
be  proper  for  the  security  of  the  rights  of  the  opposite  party.  E 
party,  within  twenty  days  after  the  entry  of  such  order,  may  take  a 
script  of  the  record,  or  all  parts  thereof  appertaining  to  the  injunc 
and  upon  reasonable  notice  in  writing  to  the  opposite  party,  mov< 
Court  of  Appeals,  or,  if  in  vacation,  any  judge  thereof,  to  revise  the  < 
of  the  lower  court,  and  finally  determine  how  far  the  injunction  sh< 
suspended,  modified,  or  continued,  pending  the  appeal.  Pending 
application  to  the  Court  of  Appeals  or  judge  thereof,  but  not  longer 
for  twenty  days,  the  status  existing  immediately  before  the  entry  o 
judgment  appealed  from  shall  be  maintained,  and  the  lower  court 
so  provide  in  the  judgment  upon  the  request  of  either  party.  If,  at 
time,  upon  reasonable  notice  to  the  party  affected,  it  may  be  mac 
appear  that  the  sureties  upon  the  bond  required  in  the  court  bekn 
insufficient,  the  Court  of  Appeals,  or  a  judge  thereof  in  vacation, 
set  aside  the  order  suspending,  modifying,  or  continuing  the  injun 
pending  the  appeal,  unless  sufficient  surety  be  furnished  by  a  day 
by  the  court  or  judge.     (Act  of  1894,  §9,  p.  204.)]  (&) 

(a)  I.  Issuing  a  supersedeas. 

A  judgment  is  not  superseded  by  the  mere  execution  of  a  supersedeas  bon< 
Bushy  130.  And  on  motion  to  set  aside  a  judgment  for  damages  awarded  by  the 
of  Appeals  on  a  supersedeas  bond,  the  clerk  of  the  court  that  granted  the  appeal  ] 


Digitized  by 


Google 


SUPERSEDEAS  ON  APPEALS.  485 


tat  no  supersedeas  had  ever  been  issued  from  his  office,  the  court  held  that  the 
had  not  been  superseded  and  set  aside  the  judgment  for  damages.  Reed  v. 
Bush,  598.  But  a  similar  certificate  having  been  filed  on  a  similar  motion,  the 
"The  clerk's  statements  on  such  an  official  question,  even  if  competent,  do  not 
he  did  not  issue  the  formal  supersedeas,  but  only  that  he  does  not  remember 
id.  This  is  altogether  insufficient  to  prove  dereliction  of  official  duty  im- 
i  directory  statute ; "  and  the  motion  was  overruled.      Whitehead  v.  Boorum,  7 

effect  of  an  appeal  with  supersedeas  generally, 

h  appeal  suspends  an  order  for  a  writ  of  mandamus.     83  Ky.,  456. 

»re  can  be  no  attachment   to  satisfy,  nor  other  proceedings  on,  a  superseded 

whilst  the  appeal  is  pending.     82  Ky.,  45. 

appeal  from  an  order  overruling  a  motion  to  set  aside  proceedings  subsequent 

ent  does  not  suspend  the  judgment.     Hardin,  143. 

:  court  ••  inclined  to  the  opinion  "  that  the  suspending  of  a  judgment  in  eject- 

a  writ  of  habere  facias had  been  executed  does  not  authorize  a  judgment  of 

Hord  v.  Bodleyt  I  /./.  M.,  79. 
udgment  of  the  circuit  court  having  been  affirmed,  an  appeal  from  an  order 
fie  mandate  of  the  Court  of  Appeals  to  be  entered  does  not  suspend  the  judg- 
B.  M.,  180. 

legative  judgment  can  not  be  converted  into  an  affirmative  one  by  an  appeal: 
sedings  on  a  replevin  bond  are  not  suspended  by  an  appeal  from  a  judgment 
a  motion  to  quash  it.     Handley  v.  Ran  kins,  4  Mon.t  554. 

party  against  whom  a  judgment  has  been  rendered  acquires  no  right  to  disre- 
judgment  by  the  execution  of  a  supersedeas  bond.  He  may  prevent  its  exe- 
iuspending.  its  operation,  but  nothing  more.  All  the  supersedeas  can  do  is  to 
sceedmgs  under  it,  so  as  to  prevent  his  .adversary  from  acquiring  any  rights  by 

until  the  case  is  finally  decided."     83  Ay.,  273,  arguendo. 

as  held  that  an  appeal,  with  supersedeas,  from  an  order  dismissing  a  bill  which 
an  injunction  left  in  force  the  injunction  which  had  been  dissolved  on  a  pre- 
>f  the  same  term  {Yocum,  dfc,  v.  Moore,  tSrV.,  4  Bibb,  221) ;  that  an  appeal,  with 
s,  from  an  order  dissolving  an  injunction  left  the  injunction  in  force  {Smith  v. 
tion  Telegraph  Co.,  83  Ay.,  269) ;  and  that  an  appeal,  with  supersedeas,  from  a 
perpetuating  an  injunction  left  the  injunction  in  force.  Ky.  and  Indiana  Bridge 
&r,  91  Ky.,  625. 

albott  v.  Morton,  5  Litt.,  326,  seems  to  be  an  authority  for  holding  that  an 
a  an  order  dissolving  an  injunction  against  proceeding  on  a  judgment  for  money 
injunction  in  force,  without  a  supersedeas.  The  act  of  1796  (M.  cV  B.,  129) 
ie  appellant,  in  every  case,  to  give  a  bond,  with  approved  surety,  "for  the  due 
1  of  his  appeal."  In  Talbott  v.  Morton,  the  appellant's  bond  was  "  in  a  penalty 
lequate  to  cover  the  judgments  at  law  which  had  been  enjoined,  and  only  ade- 
scure  the  decree  for  costs  and  damages  which  might  be  awarded  in  case  of 
'*  by  the  Court  of  Appeals.  The  appellee  moved  to  dismiss  the  appeal,  because 
lid  not  secure  the  amount  of  the  judgments.  And  the  motion  was  overruled, 
;  appeal  was,  not  from  the  judgments  at  law,  which  were  secured  by  the  injunc- 
but  from  the  decree  dissolving  the  injunction;  and,  per  curiam,  "the  appeal 
he  dissolution  and  keeps  the  injunction  in  existence."  And  see  Steele  v.  Wil- 
i,  699.     The  act  of  1894,  above  cited,  has  materially  changed  the  law  on  this 

[887].   Supersedeas-bond. — A  supersedeas  shall  not  be  issued, 2.0  f{  I3l 
appellant  cause  to  be  executed  before  the  clerk  of  the  court 
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which  rendered  the  judgment,  or  the  clerk  of  the  Court  of  A| 
by  one  or  more  sufficient  sureties,  to  be  approved  by  such  c 
bond  (a)  to  the  effect  that  the  appellant  shall  pay  to  appellee  al 
and  damages  that  shall  be  adjudged  against  the  appellant  on  the  a 
also,  that  he  will  satisfy  and  perform  the  judgment  appealed  fror 
should  be  affirmed,  and  any  judgment,  or  order,  which  the  Co 
Appeals  may  render,  or  order  to  be  rendered  by  the  inferior  cou 
exceeding  in  amount,  or  value,  the  original  judgment,  and  all  re 
hire,  or  damages  to  property,  during  the  pendency  of  the  app 
which  the  appellee  is  kept  out  of  possession  by  reason  of  tl 
peal  (b). 

(a)  As  to  giving  a  sufficient  bond  in  place  of  a  defective  one,  see  $682  and  noti 

(b)  General  rules  as  to  supersedeas -bonds. 

1.  Formerly  every  appellant 'was  required  to  execute  a  supersedeas-bond  (M.  6r*  j 
and  if  he  sued  out  a  writ  of  error,  instead  of  appealing,  he  was  required  to  execi 
bond  in  order  to  obtain  a  supersedeas.     Id.,  131,  132,  135. 

In  the  Appendix  hereto,  page  752,  will  be  found  references  to  several  decisions 
thereto  which  seem  applicable  to  supersedeas-bonds  under  the  Code. 

4.  Section  748  of  this  Code  is  substantially  the  same  as  §  887  of  the  Code  < 
and  it  has  been  held  that — 

(1)  The  supersedeas  bond  is  obligatory  as  to  any  judgment  ordered  by  tin 
of  Appeals,  though  the  judgment  appealed  from  may  have  been  reversed.     3  Met. 

(2)  Upon  an  appeal  from  an  order  dissolving  an  injunction  against  proceedi 
judgment,  the  surety  in  the  supersedeas  bond  is  not  liable  for  the  amount  of  the  ju 

9  Bush,  699. 

(3)  The  defendant  naving  appealed,  with  supersedeas,  from  a  judgment  which  h 
replevied,  and  whilst  an  execution  on  the  replevin-bond  was  in  the  sheriff's  hands 
defendant  had  property  amply  sufficient  to  pay  the  debt ;  the  surety  in  the  replevi 
having  been  compelled  to  satisfy  the  judgment  after  the  defendant  had  become  in 
can  recover  the  money  paid  from  the  surety  in  the  supersedeas  bond.     Kellar  v.  h 

10  Busk,  216. 

(4)  The  defendant  having  taken  an  appeal,  with  supersedeas  from  the  circui 
which  had  expressed  an  opinion  that  the  appellant  was  liable  to  the  appellee  for  s 
sum  of  money,  but  without  rendering  a  judgment  therefor,  and  the  county  court  ha^ 
jurisdiction  to  enforce  payment  of  the  money,  notwithstanding  the  supersede 
obligors  in  the  supersedeas  bond  were  not  liable  therefor.     Roberts  v.  Jenkins,  80  / 

(5)  Upon  an  appeal,  with  supersedeas,  from  a  judgment  against  a  sheriff  and  1 
ties,  the  judgment  having  been  affirmed  as  to  the  sheriff  but  reversed  as  to  his  \ 
the  sureties  in  the  supersedeas  bond  were  liable  for  the  amount  of  the  judgment, 
no  damages  had  been  awarded  by  the  appellate  court.     85  Ay.,  213. 

(6)  Upon  an  appeal  by  an  executor  from  a  judgment  "  to  be  levied  of  asse 
obligors  in  the  supersedeas  bond  are  liable  only  to  the  extent  of  assets  in  his  hai 
Ky.,  524. 

5.  Upon  an  appeal  from  a  quarterly  court  to  a  circuit  court,  bond  having  been 
conformity  to  \  724,  and  the   appellee  having  recovered  judgment  in  the  circuit  1 
was  held  that,  though  he  could  have  sued  on  the  bond  without  having  an  executio 
on  the  judgment,  yet,  having  done  so  and  having  discharged  the  lien  acquired  the 
had  exonerated  the  surety  in  the  bond.     4  Bush,  579. 
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)  [888,  889].  Who  to  take  bond  and  who  to  issue  supersedeas. — 1. 
d  must  be  executed  before  the  clerk  of  the  court  rendering  the 
it,  if  the  appeal  be  granted  by  that  court.  In  other  cases,  it 
executed  before  the  clerk  of  the  Court  of  Appeals, 
le  clerk  of  the  court  rendering  the  judgment  shall  issue  the 
leas  (a),  if  the  bond  be  executed  before  him  before  the  expira- 
:he  time  for  filing  a  copy  of  the  record  in  the  clerk's  office  of 
rt  of  Appeals  pursuant  to  §  738.  In  other  cases,  it  must  be 
y  the  clerk  of  the  Court  of  Appeals  (b). 

1  clerk  of  the  court  rendering  the  judgment  can  not  issue  a  supersedeas  unless 
be  granted  by  that  court.     12  Bush,  129. 

ras  held  under  }  £89  of  the  Code  of  1854  that  the  clerk  of  the  Court  of  Appeals 
issue  a  supersedeas,  until  a  copy  of  the  record  was  filed  in  his  office ;  because 
n  expressly  so  declared,  and  it  thus  changed  the  old  practice.  Hunt  v.  Berry* 
'.,  239. 

t  that  J  749  of  this  Code  does  not  so  declare,  and  that  j  734  entitles  a  party  to 
upon  filing  a  copy  of  the  judgment. 

>  [890].  Discharge  of  supersedeas  for  insufficiency  of  bond. — The 
may  move  the  Court  of  Appeals,  if  in  session ;  or,  on  reason- 
ce  to  the  appellant,  may  move  a  judge  of  said  court,  in  vacation, 
irge  the  supersedeas;  and,  if  the  court  or  judge  shall  consider 
ties  insufficient,  or  the  bond  substantially  defective  in  securing 
ts  of  the  appellee,  the  court  or  judge  shall  make  an  order 
ing  the  supersedeas,  unless  a  good  bond  with  sufficient  sureties 
ivvith  executed.  The  order,  if  made  by  a  judge,  shall  be  in 
md  signed  by  him ;  upon  the  filing  of  which,  or  of  a  certified 
the  order,  if  made  by  the  court,  in  the  clerk's  office  of  the 
:ourt,  executions  and  other  proceedings  for  enforcing  the  judg- 
ty  he  immediately  taken,  as  if  no  supersedeas  bad  been  issued, 
ther  supersedeas  may  be  issued  by  the  clerk  of  the  Court  of 

upon  the  execution  of  a  new  and  lawful  bond,  with  sufficient 

as  hereinbefore  provided. 

[891].  Bond  and  supersedeas  to  stay  part  of  judgtnent.  — The 
eas  may  be  issued  to  stay  proceedings  on  a  part  of  a  judgment, 
iuch  case  the  bond  shall  be  varied  so  as  to  secure  the  part 
ed. 

[892].  Supersedeas  defined.  — The  supersedeas  is  a  written 
jned  by  the  clerk,  commanding  the  appellee  and  all  others  to 
reedings  on  the  judgment  or  order. 

refers,  of  course,  to  the  judgment  or  order  appealed  from.     80  Ky.y  669. 

e   law  does  not   require   any  record   of  the   issual   of  the    supersedeas. "     7 
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CHAPTER  III. 

TRIAL    AND    DECISION. 

$  753.  Appeals,  time  of  trial  of. 

I  754-1.  docket  of,  arrangement  of  cases  on. 

2.  printing  of. 

i  755—1-  Cross-appeal,  how  taken. 

2.  how  barred. 

3.  right  of  appellee  to  prosecute. 
i  750-1*  Assignment  of  errors,  requisite  of. 

2.  amendment  of. 

%  757.  Motion  to  dismiss  appeal,  on  face  of  record. 
§  758.  on  plea. 

i  759.  Delay-cases. 

\  760.  Power  of  court  to  make  rules :  limitation  as  to  time  of  issuing  manda 

\  761-1.  Proceedings  in  court  below  upon  affirmance. 

2.  reversal. 

\  762.  Enforcement  of  mandates. 

J  763.  No  reversal  for  errors  which  may  be  corrected  in  court  below. 

\  764.  damages  on  affirmance  or  dismissal. 

\  765.  Court  to  deliver  written  opinions. 

i  766.  Reporter's  duties. 

\  767.  Revivor  of  appeals. 

§  753  [893].  Tune  of  trial  of  appeals. — Appeals  shall  stand  fo 
during  the  first  term  twenty  days  before  which  the  transcript  is  fi 
the  clerk's  office,  if — 

1.  The  appeal  be  granted  by  the  inferior  court ;  or, 

2.  The  appearance  of  the  appellee  be  entered  five  days  befo 
day  on  which  the  case  is  set  for  trial  on  the  docket ;  or, 

3.  The  appellee  be  summoned  actually  twenty  days,  or  cons 
ively  thirty  days,  before  said  day. 

§  754  [894]-   Docket  of  appeals — printing  of  &c. — 1.  Tlfe  clerk 
arrange  the  appeals  upon  the  docket,  setting  a  proper  number  foi 
day  of  the  term ;  and  in  arranging  them   may  have  due  regard 
convenience   of  litigants,    in   placing   together   the   appeals   fror 
several  judicial  districts. 

2.  He  shall,  at  least  fifteen  days  before  each  term,  furnish  a  co 
the  docket  to  the  Public  Printer ;  who  shall  immediately  print  nc 
than  five  hundred  copies  thereof,  and  send  one  of  said  copies 
clerk  of  each  circuit  court,  chancery  court,  and  court  of  coi 
pleas,  for  public  use ;  and  the  claim  of  the  printer  shall  be  app 
and  certified  by  the  court,  and  be  paid  as  other  claims  upo 
treasury. 

§  755  [895].  Cross-appeal,  how  taken  —  how  barred,  &c. — 1 
appellee,  [if  he  have  filed  an  assignment  of  errors  in  the  clerk's 
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irior  court,  pursuant  to  the  provisions  of  subsections  4  and  7 
or,  in  any  case,  upon  filing  such  assignment  in  the  Court  of 

may  obtain  a  cross-appeal,  at  any  time  before  trial,  by  an 
be  records  of  the  Court  of  Appeals  (a). 
t  failure  of  the  appellee  to  take  a  cross-appeal  after  assigning 
s  pursuant  to  the  provisions  of  subsections  4  or  7  of  §  737, 
herwise,  shall  bar  his  right  to  an  appeal.] 

failure  of  an  appellant  to  prosecute  an  appeal ;  or  his  dis- 
t  [after  the  appellee  shall  have  assigned  cross-errors  pursuant 
visions  of  subsections  4  or  7  of  §  737,  or  subsection  1  of  this 
shall  not   prevent  the  appellee   from   prosecuting  a   cross- 


der  the  old  practice  it  was  held  that  an  appeal  from  a  decree  dismissing  the 
j  bill  did  not  bring  before  the  Court  of  Appeals  a  decree  dismissing  the 
ross-bill.  Terry  v.  Weighty  3  Mon.,  270;  Stevenson  v.  Dunlap,  &>c.t  7  Id.,  139. 
appeal  from  a  decree  dismissing  the  defendant's  cross-bill  bring  before  the 
jed  error  to  the  prejudice  of  the  complainant.  Ward  v.  Deering,  4  Man.,  44. 
mdant's  appeal  from  a  decree  in  favor  of  the  complainant  brought  before  the 
endant's  cross-bill.  Stansberry  v.  Simmons,  I  Dana,  413. 
s-appeal  is  only  allowed  in  behalf  of  the  appellee  against  the  appellant,  and 
a  co-appellee.      Smith    v.  Northern  Bank,    1   Met.,  575;    Gaar  v.  Louisville 

11  Bush,  180.  Nor  is  a  cross-appeal  allowed  from  a  judgment  in  favor  of 
,  if  it  be  wholly  distinct  from  the  judgment  appealed  from.  Brown  v.  Van- 
„  381. 

s-appeal  can  not  be  considered  unless  the  parties  to  be  affected  by  it  are 
urt.     13  Bush,  106-07. 

{-appellant  may  file  his  schedule  in  the  court  below  before  or  after  the  appel- 
!e  has  been  filed.     Z.  <&*  N.  R.  Co.  v.  Brice,  83  Ay.,  214. 
jal  effect  of  the  affirmance  of  a  judgment  on  an  original  appeal,  there  being 
a  cross-appeal,  is,  not  to  leave  the  judgment  unreversed,  but  to  decide  that 

error  to  the  prejudice  of  the  appellant  and  that  he  was  not  entitled  to  a 

Bush,  701. 

the  act  of  1838  (3  S.  Z.,  35),  which  allowed  the  appellee  or  defendant  in 
n  cross-errors,  without  filing  an  additional  record  or  suing  out  a  writ  of  error 
g  a  cross-appeal,  it  was  held  that  the  failure  to  assign  cross-errors  did  not  bar 
sue  out  a  writ  of  error  {Wickliffe  v.  Buckman,  12  B.  M.,  424) ;  but  that  the 
in  appeal  or  writ  of  error,  either  by  the  party  prosecuting  it  or  by  the  court, 
>le  case  out  of  court,  including  cross-errors  should  any  have  been  filed.     16 


$96].  Assignment  of  errors — grounds  for  reversal — filing  ad- 
script.— 1.  [Every  appellant  or  cross-appellant  must,  by  his 
t  of  errors,  specify  the  particular  errors  on  which  he  means 
id  no  others  shall  be  alleged  by  the  party  or  examined  into 
irt;]  nor  shall  a  judgment  be  reversed  or  modified,  except  for 
o  the  prejudice  of  the  substantial  rights  of  the  party  com- 
hereof  (a).     [But   the   Court  of  Appeals  may,  on   motion, 
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after  ten  days'  notice  to  the  adverse  party,   or  his  attorney, 
party  to  file  a  transcript  of  an  additional  portion  of  the  recon 
May  5,  1880]. 

[2.   But  the  Court  of  Appeals  may  allow  a  party,  having 
defendant  in  the  original  action  in  the  inferior  court,  and  being 
any  disability,  excepting  coverture,  or  infancy  and  coverture  cor 
to  amend  an  assignment  of  errors  or  cross-errors,  after  reasonable 
to  the  adverse  party.] 

(a)  As  to  "substantial  rights,"  set  ante,  note  (e)t  page  177,  and  notes  on  page 

§  757  [897].  Motion  to  dismiss  appeal  on  face  of  record. — If  it 
from  the  record  that  an  appeal  was  improperly  granted,  or  that 
pellant's  right  to  prosecute  it  further  has  ceased,  the  appellee  ma; 
stating  the  grounds  in  writing,  move  the  court  to  dismiss  the  app 
The  motion  shall  not  be  heard,  without  the  appellant's  consent, 
the  day  on  which  the  case  is  set  for  trial  on  the  docket,  [excep 
five  days'  notice  served  upon  the  appellant,  or  upon  his  attoi 
record.     Act  May  5,  1880]. 

[But  when  a  party  recovers  judgment  for  only  part  of  the  < 
or  property  he  sues  for,  the  enforcement  of  such  judgment  si 
prevent  him  from  prosecuting  an  appeal  therefrom  as  to  so  n 
the  demand  or  property  sued  for  that  he  did  not  recover^ 
March  24,  1888.] 

{a)  1.  An  answer,  pursuant  to  {758,  and  not  a  motion,  is  the  proper  and 
mode  of  presenting  any  fact  not  appearing  from  the  record;  as,  the  fact  that  the  ; 
whose  name  the  appeal  was  prosecuted  is  dead  (7  Bush%  663-64) ;  or  a  compromise 
the  parties  (82  A>.,  560) ;  and,  though  the  record  show  that  two  years  elapsed  be! 
rendition  of  the  judgment  and  the  taking  of  the  appeal,  limitation  must  be  rel 
answer,  as  the  appellant  may  be  under  disability.     13  Bush,  412. 

2.  A  personal  representative,  by  moving  to  dismiss  an  appeal  because  he  was 
a  party  in  the  court  below,  does  not,  if  the  motion  be  sustained,  enter  his  appc 
the  action  so  as  to  dispense  with  the  necessity  of  a  revivor  in  the  lower  court : 
the  motion   be  overruled   and  the  judgment   reversed.     Thompson's  admyr  v. 
Receiver,  86  A>.,  15. 

(6)  According  to  the  common  law,  a  plaintiff  obtaining  a  judgment  for  part 
tested,  indivisible  demand  can  not  insist  upon  it  and  maintain  an  appeal  in  order  t 
more.  He  must  submit  to  the  judgment  or  to  a  new  trial  as  to  his  entire  demi 
Wade  v.  First  National  Bank  of  Franklin  and  other  cases  cited,  ante,  page  468. 
to  the  power  of  the  legislature  to  deprive  the  defendant  in  an  action  at  law  of  tl 
tage  which  might  result  to  him  from  a  trial  de  novo  in  such  a  case. 

§  758  [898].  Dismissal  of  appeal  on  plea. — If  the  facts  menti 
§  757  be  not  shown  by  the  record,  the  appellee  may  plead  the 
verified  answer,  to  which  the  appellant  may  file  a  verified  rep] 
the  questions  of  law  or  fact  thereon  shall  be  heard  and  determ 
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:  on  or  after  the  day  on  which  the  case  is  set  for  trial  on  the 


jellee  having  pleaded  that  the  controversy  had  been  compromised  and  settled, 
[  agreed  to  accept  in  satisfaction  a  smaller  sum  than  that  adjudged  to  him,  and 
pellant  had  given  a  check  for  the  money,  but  had  stopped  payment  of  it,  the 
"No  reply  was  filed  to  this  answer,  and,  for  present  purposes,  we  will  treat  it 
ivery  respect.  The  State  constitution  provides  that  this  court  shall  have  none 
appellate  jurisdiction.  Sec.  2,  art.  4.  We  may  review,  revise,  and  correct  the 
of  courts  of  original  jurisdiction,  but,  with  the  single  exception  of  removing 
office  for  cause,  we  can  institute  no  original  inquiry,  upon  or  through  which 
of  parties  litigant  are  to  be  affected.  ...  If  the  unsuccessful  party  in  a 
iginal  jurisdiction  occupies  a  fiducial  relation,  such  as  a  personal  representative, 
rustee,  or  committee,  and  resigns,  or  is  removed  from  office,  his  right  to  prose- 
peal  terminates,  and  the  fact  of  his  resignation  or  removal  may  be  brought  to 
>f  this  court  by  answer,  and  the  same  may  be  done  when  the  defendant  becomes 
and  the  right  of  appeal  is  thereby  passed  to  his  assignee.  .  .  .  But  here 
:ase  involving  an  inquiry  as  to  the  rights  of  the  parties  under  a  contract  alleged 
;n  entered  into  subsequent  to  the  date  of  the  judgment  appealed  from,  and 
proposed  to  establish  by  evidence  not  presented  by  the  record  before  us.  We 
t  have  not  the  constitutional  power  to  originate  an  original  inquiry,  and  to 
by  an  original  judgment,  the  legal  consequences  of  said  contract.  The  motion 
he  appeal  must  be  overruled."  Parks  v.  Doty,  13  Busk,  727. 
irt  erred  in  saying  that  it  was  proposed  to  establish  said  contract  by  evidence, 
s  no  reply  to  the  answer,  and  the  court  set  out  by  saying  " We  will  treat  it  as 
ry  respect."  But  query  as  to  the  decision  of  the  court,  even  as  to  cases  involving 
as  to  facts  as  well  as  a  decision  as  to  law.  As  to  the  constitutional  question, 
difference  between  an  inquiry  as  to  an  alleged  compromise  of  a  judgment  and  an 
toval  of  a  guardian  or  the  alleged  bankruptcy  of  an  appellant?  According  to 
anding  of  the  decision  in  Parks  v.  Doty,  if  an  appellee  should  plead  limitation 
>ellant  should  reply  that  he  was  of  unsound  mind  when  the  judgment  was  ren- 
lad  continued  to  be  so  until  within  one  year  before  taking  the  appeal,  the  Court 
would  have  no  power  to  inquire  into  or  decide  concerning  that  matter ;  and 
1  sec.  2,  art.  4,  of  the  Constitution  of  1799,  is  the  same  as  sec.  2,  art.  4,  of  the 
n  of  1850,  the  power  of  the  Court  of  Appeals  to  make  such  inquiries  and 
3  them  has  never,  I  believe,  been  questioned,  but  has  been  frequently  recog- 
r  both  constitutions.  See  Kennedys  heirs  v.  Duncan,  Hardin,  366;  May,  &c.t 
,  2  Litt.,  147;  Callaghan  v.  Carr,  Id.,  153;  Wells  v.  Wells,  4  Mon.,  152;  Hoi- 
krnan,  6  Id.,  378;  Helm  v.  Bentley,  I  Met.,  510;  Riley  v.  Reed,  13  Bush,  411. 
ea  that  the  judgment  appealed  from  was  rendered  by  consent  is  invalid.     14 

it  to  plead  that  a  judgment  appealed  from  has  been  satisfied  by  compromise 
ve  been  impliedly  recognized  in  82  Ry.,  560. 

owers  which  must  be  implied  from  the  grant  of  appellate  jurisdiction,  see 
te  1  to  §  762. 

[899].  Delay-cases. — If  an  appeal  with  a  supersedeas  be  taken 
merely,  the  appellee  may  at  any  time  move  the  court  to  affirm 
nrient  as  a  delay  case  (a) ;  before  making  which  motion,  he  or 
;el  shall  indorse  on  the  record,  in  substance,  that  he  has  care- 
mined  the  record  and  believes  the  appeal  is  prosecuted  for 
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delay  merely ;  whereupon,  the  court  shall  examine  the  record, 
they  find  no  error  in  the  proceedings,  and  believe  the  appeal  was 
cuted  for  delay  merely,  they  shall  affirm  the  judgment. 

(a)  This  practice  existed  independently  of  any  statute:  see  rule  32,  1  Mo 
IX;  and  1  Dana,  232,  in  which  a  judgment  condemning  appellant's  land  for  the 
railroad  company  was  appealed  from  on  the  ground  that  the  statute  authorizing 
ceeding  was  unconstitutional,  and  on  submission  of  the  appeal  as  a  delay-case  1 
ment  was  affirmed,  but  without  costs. 

§  760  [900].  Power  of  court  to  make  rules :  titne  of  issuing  ma 
I.  The  Court  of  Appeals  may  make  rules  for  the  convenient  di 
of  business,  the  preservation  of  order,  the  argument  of  cases  or  m 
and  the  manner  and  time  of  presenting  motions  or  petitions  for 
ing  (a),  therein ;  and  the  time  for  issuing  its  mandates  and  dec 
and  the  mode  of  enforcing  its  mandates  and  orders,  and  may  < 
the  same :  Provided,  that  no  mandate  shall  issue,  nor  decision  b 
final,  until  after  thirty  days,  excluding  Sundays,  from  the  day  on 
the  decision  is  rendered,  unless  the  court,  in  delay  cases,  otr 
direct ;  and,  if  said  thirty  days  expire  during  a  vacation  or  recess 
court,  a  written  order  of  one  of  its  judges,  filed  in  its  clerk's 
within  said  thirty  days,  shall  have  the  same  effect  to  suspei 
mandate,  by  allowing  a  petition  for  a  rehearing  to  be  filed,  or  by  al 
time  to  file  such  petition,  as  if  such  order  were  made  by  the  coui 

2.  The  rules  of  said  court  in  force  when  this  Code  takes  effe< 
consistent  with  its  provisions,  shall  continue  in  force  until  chanj 
the  court. 

For  present  Rules,  see  Appendix. 

(a)  1.  Though  amendments  and  corrections  of  imperfect  transcripts  are  freque 
nitted,  a  rehearing  will  not  be  granted  for  that  purpose.     See  notes  to  §  743. 

2.  An  extension  of  time  for  filing  a  petition  for  a  rehearing,  unless  otherwise  e 
n  the  order,  and  in  the  absence  of  a  rule  of  court  to  the  contrary,  should  be  coun 
:he  expiration  of  the  thirty  days  allowed  by  law,  excluding  the  day  on  which  the  j 
was  rendered  and  the  Sundays  which  have  intervened  during  both  periods.     81  j 

§  761  [901].  Proceedings  in  the  court  below  upon  affirmance  or  re 
1.  Upon  the  affirmance  of,  or  the  dismissal  of  an  appeal  from,  a  jud 
for  the  payment  of  money,  or  delivery  of  personal  property,  t 
pellee  may  file  in  the  clerk's  office  of  the  inferior  court  a  copy 
mandate  of  affirmance,  or  order  of  dismissal — upon  which  the 
shall  indorse  the  time  of  its  being  filed ;  and,  thereupon,  such  w 
execution  may  be  issued  as  if  the  mandate  or  order  had  been  c 
in  the  court. 

2.  If  a  judgment  be  reversed,  and  the  case  remanded  for  a  t 
other  proceedings,  it  shall  stand  for  trial,  or  for  such  other  proce< 
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irt  whence  the  appeal  was  taken,  at  the  next  succeeding  term 
Provided,  that  the  mandate  of  the  Court  of  Appeals  be  filed 
rk's  office  of  the  lower  court,  and  notice  thereof  given  to  the 
>arty  (a),  if  he  be  in  the  county,  or,  if  he  be  absent  from  the 
3  his  attorney,  ten  days  before  the  commencement  of  such 
uch  case  shall  have  the  same  position  on  the  docket  of  such 
f  no  appeal  had  been  taken ;  and,  at  any  time  after  the  man- 
led  and  notice  thereof  given,  as  aforesaid,  either  party  may 
>sitions,  as  in  other  cases. 

Dtice  is  unnecessary,  if  the  opinion  and  mandate  of  the  Court  of  Appeals  be 
1  court.     87  Ky.,  464. 

tion  to  proceedings  in  the  court  below  pursuant  to  the  opinion  and  mandate 
t  of  Appeals  is  a  waiver  of  notice.     87  Ay.,  464. 

[902].  Enforcement  of  mandates :  original  jurisdiction  of  Court 
s.  — The  Court  of  Appeals  may  enforce  its  mandates  upon 
>urts  and  officers  by  fine  and  imprisonment,  which  imprison- 
r  be  continued  until  the  mandates  are  obeyed. 

gh,  in  general,  the  Court  of  Appeals  has  only  appellate  jurisdiction,  in  Gor- 
ett,  6  B.  M.,  63S,  that  court  said,  referring  to  its  own  jurisdiction:  "  Every 
:ident  to  its  power  to  decide,  possesses  the  unquestionable  power  to  enforce  its 
orders,  or  decrees ;"  and  held,  independently  of  any  statute,  that  it  had  power 
bedience  to  its  mandates  by  process  for  contempt.  And  in  Mitcheson  v.  Foster, 
the  court,  after  referring  to  sec.  2,  art.  4,  of  the  Constitution,  said:  "This 
>ellate  jurisdiction  necessarily  implies  the  grant  of  all  powers  necessary  to  the 
complete  exercise  of  such  jurisdiction.  Among  these  implied  or  incidental 
e  power  which  the  court  has  of  enforcing  and  effectuating  its  own  judgments 
cs,  and  of  holding  its  officers  to  a  proper  accountability  for  any  default  or  mis- 
the  execution  of  its  process;"  and  held  that  it  had  power  to  render  judgment 
leriff  for  the  amount  of  an  execution  issued  by  its  clerk,  and  which  had  not 
*d,  with  thirty  per  cent,  damages  as  authorized  by  the  Revised  Statutes.  And 
rey,  1 1  Busk,  95,  in  which  the  Court  of  Appeals  imposed  a  fine  on  one  of  its 
>r  a  contempt  of  court,  the  court  said:  "The  right  of  self-preservation  is  an 
;ht  in  the  courts.  It  is  not  derived  from  the  legislature,  and  it  can  not  be 
►end  on  the  legislative  will."     And  see  notes  to  \  758. 

forehand  v.  Russell,  78  Ky.,  516,  the  court,  without  referring,  and  apparently 
ring  been  referred,  to  any  previous  decision,  and  whilst  conceding  the  power 
t  to  "compel  obedience  to  its  process  by  fine  or  other  punishment,"  said: 
t  has  no  power  to  determine  the  question  as  to  the  liability  of  the  sheriff  for 
ike  the  money  on  an  execution  issued  from  this  court,  or  for  failing  to  make  a 
e  writ  within  the  time  required  by  law It  has  appellate  jurisdic- 

to  me  that  the  jurisdiction  to  inquire  into  the  delinquency  of  a  sheriff  and  fine 
has  as  much  originality  as  the  jurisdiction  to  inquire  into  his  delinquency  and 
ment  against  him  for  the  amount  of  an  execution  which  he  has  failed  to  return, 
ndate  of  the  Court  of  Appeals  must  be  considered  with  reference  to  the  prin- 
mced  in  the  opinion  preceding  it  (3  Bush,  641) :  aliter,  as  to  suggestions  of  the 
>peals  in  its  response  to  a  petition  for  a  re-hearing.     1  Met.,  225. 
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3.  The  Court  of  Appeals  has  power,  by  rule  against  inferior  courts,  to  enforc 
ence  to  its  mandates.     3  Bush%  640;  7  Id.,  548. 

4.  Though,  upon  the  grounds  and  in  the  mode  mentioned  in  §§  518  and  520  of  t 
a  judgment  may  be  vacated  by  the  court  which  rendered  it,  though  it  may  ha 
affirmed  by  the  Court  of  Appeals  or  though  it  may  have  been  rendered  pursuant  t 
date  of  that  court  accompanying  a  reversal,  if  the  errors  be  such  as  could  not  hs 
noticed  by  that  court ;  yet,  the  mandate  should  not  only  be  entered  but  should  b 
into  effect  by  the  court  below  before  the  filing  of  pleadings  for  a  new  trial  (see  ; 
ante,  page  380;  Watson  v.  Avery,  3  Bush,  641) ;  though  in  a  manuscript  opinion, 
v.  Williams,  "it  was  said  in  substance  that  the  court  below  ought  to  have  entered 
according  to  the  mandate  of  this  court,  before  it  allowed  any  supplementary  pies 
be  filed  ;  but,  as  a  different  course  had  been  adopted,  the  proceedings  would  not 
ground  alone  be  deemed  to  be  erroneous."  1  Met,,  223.  And  see  Woodcock  v.  i 
2  Duv.,  508. 

5.  The  Court  of  Appeals  can  not  change  its  decision  of  a  former  term  (Li, 
92,  93;  1  Afar.,  464;  1  J.  J.  AL,  365;  14  B.  M.,  88;  6  Bush,  427),  unless  it 
(Finnell  v.  Jones.  7  Bush,  359)  or  the  result  of  a  clerical  misprision.     I  J.  J.  , 
7  Bush,  361,  401 ;  11  Id.,  697. 

§  763  [903].  Reversal  for  errors  which  may  be  corrected  in  court 
Neither  a  void  judgment ;  nor  a  judgment  against  a  defendant  wh 
have  been  only  constructively  summoned,  and  shall  not  have  ap 
in  the  action ;  nor  any  judgment  which  can  be  set  aside  or  modi 
the  court  which  rendered  it,  upon  motion  made  after  the  term 
which  it  was  rendered,  shall  be  reversed  or  modified  by  the  G 
Appeals,  until  a  motion  to  set  aside  or  modify  the  judgment  sha 
been  made  in-  the  inferior  court  and  overruled. 

Section  903  of  the  Code  of  1854  declared  that  "a  judgment  or  final  order  sha 
reversed  for  an  error  which  can  be  corrected  in  the  inferior  court,  until  such  m< 
been  made  there  and  overruled." 

And,  though  the  circuit  court  had  power  to  set  aside  a  judgment  against  a  d 
constructively  summoned,  upon  his  motion,  made  in  the  circuit  court,  within  five  y< 
the  rendition  of  the  judgment  (§§445,  579)  as  it  has  now  (?}  414  and  518) ;  yet  it 
that  he  might  appeal  for  errors  apparent  on  the  record,  without  an  effort  to  con 
by  motion  in  the  circuit  court.     See  note  (b)  1,  ante,  page  307. 

And,  though  the  court  which  renders  a  void  judgment  can  set  it  aside  at  any 
motion  (Callaghan  v.  Carr,  2  Litt.,  153 ;  Jones  and  Kelly  v.  Commonwealth,  2  Duz 
was  held  that  an  appeal  would  lie  from  such  judgment  without  having  made  such 
2  Duv.,  540 ;  6  Bush,  394. 

An  effort  was  made,  by  means  of  §  763,  to  prevent  an  appeal  for  the  correctio 
error  which  might  be  corrected  by  motion  made  in  the  court  below  after  the  te 
the  judgment  was  rendered;  and  it  was  held  that  a  judgment  rendered  at  a  spec 
if  void,  could  not  be  reversed,  no  motion  to  vacate  it  having  been  made  in  t 
below.     14  Bush,  74. 

But  in  Callaghan  v.  Carr,  supra,  it  was  held  that,  though  the  Court  of  Appeals  n 
reverse  a  judgment  because  it  was  void  "  until  the  matter  was  tried  in  the  court  b 
might  be  reversed  if  otherwise  erroneous,  without  a  motion  in  the  court  below  to  ^ 

§  764  [904].  Damages  on  affirmance  or  dismissal  of  appeal.  — 
the  affirmance  of,  or  the  dismissal  {a)  of  an  appeal  from,  a  judgm 
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Tient  of  money  (6),  the  collection  of  which,  in  whole  or  part, 
n  superseded  {c),  as  provided  in  chapter  2  of  this  title,  ten  per 
nages  on  the  amount  superseded  shall  be  awarded  against  the 
t  (d).  [And  upon  the  affirmance  of,  or  the  dismissal  of  an 
rom,  a  judgment  for  money  rendered  against  any  insurance  or 
corporation  or  company,  or  against  any  corporation  not  created 
rganized  under  the  laws  of  the  Commonwealth  of  Kentucky, 
centum  damages  on  the  amount  of  the  judgment  appealed  from 
awarded  against  the  appellant,  although  such  judgment  be  not 
ied  (e).     Act  April  19,  1888]. 

der  the  act  of  1796  (Af.  <Sr*  B.,  137),  which  required  an  appeal-bond  upon  every 
e  practice  was  to  dismiss  an  appeal,  with  damages,  when  the  bond,  though  suf- 

give  effect  to  the  appeal,  was  not  such  as  the  opposing  party,  for  his  own 
tad  a  right  to  require ;  but  when  no  bond  had  been  given,  or  only  such  a  bond 
rt  could  not  recognize,  the  practice  was  to  strike  the  appeal  from  the  docket, 
images.     Fordy.  Commonwealth,  3  Dana,  46.  » 

udgment  directing  a  sale  of  land  to  satisfy  a  mortgage  is  not  a  judgment  for  the 
t  on  the  mortgage  (5  Litt.,  326;  2  Dana,  65) ;  a  judgment  directing  a  sale  for 
of  the  plaintiff's  demand,  of  property  alleged  to  have  been  fraudulently  con- 
3ne  of  the  defendants  to  the  other,  is  not  a  judgment  for  the  money  due  to  the 
Woods  v.  Rodman,  5  B.  M.t  145) ;  Rowan1 s  exyr  v.  Pope's  adm'r,  14  Id.,  102) ;  and 
lissolving  an  injunction  against  proceedings  on  a  judgment  is  not  a  judgment  for 
at  of  that  judgment  (5  Litt.,  326-27;  9  Bush,  699;  and   see  Hardin,  203-04); 

appeal  from  a  judgment  for  specific  personal  property,  or  its  value  if  not  to  be 
damages  for  detaining  it,  the  appellee,  upon  affirmance,  is  entitled  to  ten  per 
ages  on  the  damages  only.  Stamps  v.  Beatty,  Hardin,  337. 
5  fact  that  a  supersedeas  bond  has  been  executed  is  not  sufficient.  To  entitle 
ee  to  damages  upon  an  affirmance,  a  supersedeas  must  have  been  issued.  See 
note  1  thereto. 
Upon  an  appeal,  with  supersedeas,  from  a  judgment  for  money  and  for  a  sale 

pay  it,  the  appellee  is  entitled  to  damages  upon  an  affirmance  of  the  judgment 
m,  though  the  judgment  for  the  sale  be  reversed.  Leopold  v.  Furber,  84  Ky.,  214. 
on  an  appeal  from  a  judgment  in  personam  and  for  the  sale  of  attached 
the  appellant  having  executed  a  bond  to  supersede  the  judgment  in  personam, 
ed,  during  the  term,  to  substitute  a  bond  to  supersede  the  judgment  for  the  sale; 
srsonal  judgment  was  affirmed  without  damages.  7  Bush,  36,  37. 
>n  an  appeal,  with  supersedeas,  from  a  judgment  which  is  erroneous  by  reason 
cal  misprision  or  of  loss  of  process,  if  the  error  be  cured  in  the  court  below 
i  appeal  is  pending,  the  judgment  should  be  affirmed  with  damages  and  costs 
rVj  v.  Hann,  I  Mon.,  16;  Hull  v.  Caldwell,  6  /.  J.  Af.,  208;  Herndon  v.  Ashby, 
491;   Gentry  y .  Hutchcraft,  7  Mon.,  241);  contra,  as  to  costs.     Gay  v.  Caldivell, 

3. 

>n  the  defendant's  appeal,  with  supersedeas,  from  a  judgment  for  money,  the 
00k  a  cross-appeal,  on  the  ground  that  credits  had  been  allowed  to  which  the 
was  not  entitled :  the  judgment  was  affirmed  on  the  original  appeal  and  reversed 
ss-appeal,  with  a  direction  to  award  a  new  trial ;  and  it  was  held  that  the  appel- 
\  entitled  to  a  judgment  for  damages,  as  the  legal  effect  of  the  mandates  of  the 
Appeals  was  a  reversal  of  the  judgment.     Wade  v.  First  National  Bank,   11 

32 
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5.  Upon   an  appeal,  with   supersedeas,   the  appellee  having,  by  a  cross-appe; 
supersedeas,  stayed  the  writ  of  possession  and  enjoyed  the  use  of  the  property 
value  of  which  the  judgment  appealed  from  was  rendered,  he  was  not  entitled  to  c 
on  an  affirmance  of  the  judgment.      Covington  Short  Route,  &c,  Co,  v.  Pie/,  87  A 

6.  An  appeal  granted  by  the  court  below,  with  supersedeas,  may  be  dismiss 
damages,  for  failure  to  file  the  record  within  the  time  prescribed  by  the  Code. 
Bowling  Green  v.  Elrod,  14  Bush,  216;    Wright,  <5rV.,  v.  Woolfolk,  Jd.%  308. 

7.  If  the  appellee  be  entitled  to  damages  and  costs,  it  is  the  duty  of  the  clerl 
Court  of  Appeals  to  enter  a  mandate  therefor,  though  not  expressly  directed  to  d 
the  court.     Hodges  v.  Holeman,  5  Dana,  136. 

8.  It  is  not  necessary  for  the  Appellate  Court  to  award  damages,  in  order  to  m 
sureties  in  a  supersedeas  bond  liable  for  the  judgment,  interest,  and  costs  supersed 
Ky.,  217-18. 

(e)  1.  Has  the  legislature  the  power  to  discriminate,  as  is  attempted  in  this  act,  1 
the  corporations  therein  mentioned  and  other  litigants  ? 

2.  Has  the  legislature  the  power  to  compel  any  litigant  to  pay  ten  per  cent,  c 
for  the  privilege  of  appealing  from  a  judgment  which  has  not  been  superseded 
Superior  Court  held  that  the  act  is  unconstitutional,  on  the  former  ground.  Cin., . 
Tex,  Pa.  R.  Co.  v.  Clark  Gf  Bennett,  II  Ky.  L.  R.,  808. 

§  765  [905]-  T/ie  court  to  deliver  written  opinions.  —  The  court 
deliver  written  opinions  in  all  cases. 

§  7&>  [9°6]-  Reporter's  duties. — The  reporter  of  the  decisions 
Court  of  Appeals  shall  make  a  brief  statement  of  the  facts  invob 
the  decisions,  unless  they  be  stated  in  the  opinion  of  the  court, 
brief  statement  of  the  legal  propositions  of  counsel  on  both  side 
a  statement  of  the  authorities  cited  by  counsel  in  support  of  each 
osition. 

§  767  [907].  Revivor  of  appeals.  — The  provisions  of  Title  XI 
so  far  as  applicable,  regulate  cases  in  the  Court  of  Appeals. 
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CONCLUDING   PROVISIONS. 

$37  [748,  763].  The  provisions  of  §§  333  to  339,  both  inclusive, 
05,  §606,  and  of  §§734  to  767,  both  inclusive,  shall  regulate 
proceedings  in  civil  cases  now  pending  (a) ;  and,  subject  to  those 
ions,  such  cases  shall  be  governed  by  laws  heretofore  in  force. 

Section  745  of  this  Code,  which  prescribes  a  limitation  of  two  years  upon  appeals, 
>f  the  sections  which  §837  declares  "shall  regulate  future  proceedings  in  civil 
•w  pending."  Upon  an  appeal  taken  in  August,  1877,  from  a  judgment  rendered 
all  of  1874,  it  was  held  that  the  limitation  was  three  years,  as  prescribed  by  the 
1854.     Saunders  v.  Afoot  e,  14  Bush,  97. 

38  [748,  766,  875].  The  provisions  of  this  Code  shall  regulate 
rigs  and   practice  in  civil   cases  commenced   hereafter  in  courts 

now  exist,  or  may  hereafter  be  created;  and,  as  to  such  cases, 
rithin  the  purview  of  those  provisions  are  repealed  (0) ;  and  this 

does  not  revive  any  law  which  may  have  been  repealed  by  laws 
are  hereby  repealed  (b). 

•We  think  the  provision  of  the  act  repealing  all  acts  or  parts  of  acts  coming 
ts  purview  should  be  understood  as  repealing  all  acts  in  relation  to  all  cases  which 
nded  for  by  the  repealing  act,  and  that  the  provisions  of  no  act  are  thereby  re- 
a  relation  to  cases  not  provided  for  by  it."  Payne  v.  Conner  and  Adams,  3  Bibb,  180. 
>rding  to  the  common  law,  a  non-resident's  property  in  this  State  could  be  sub- 
or  debt  by  a  suit  in  chancery,  without  a  previous  judgment  at  law,  and  without  an 
ent  or  affidavit  or  bond.  Scott  v.  AfcAfillen,  1  Litt.,  302;  Scott  v.  Coleman,  5  Afon., 
9re  v.  Simpson,  5  Litt.,  49;  Lytic  v.  Breckenridge,  3  J.  J.  Af.,  671.  But  an  act  of 
r.  &*  B.,  98)  required  that,  in  a  suit  to  subject  a  non-resident's  land,  I,  the  plain- 
ild  allege  in  his  bill  that  the  defendant  had  not  personal  property  in  this  State 
t  to  satisfy  the  demand ;  2,  should  swear  to  the  bill ;  and,  3,  should  give  an 
fying  bond  before  any  decree  was  rendered.  In  Grigsby  v.  Barr,  14  Bush,  330, 
plant's  counsel  contended  that  said  statute  was  still  in  force;  but  the  court,  instead 
g  that,  if  in  force,  it  had  no 'application  to  the  case,  because  no  bond  had  been 
•aid  that  it  had  been  repealed  by  the  Code ;  and  that  "  in  every  instance  where 
le  provides  a  method  of  procedure  it  is  to  be  taken  as  exclusive  of  all  others.  It 
intention  to  present  a  complete  system  of  practice,  and,  whatever  its  defects,  they 
remedied  only  by  the  legislature."  The  opinion,  that  "in  every  instance  where 
le  provides  a  method  of  procedure  it  is  to  be  taken  as  exclusive  of  all  others," 
>  be  in  conflict  with  several  decisions  of  the  Court  of  Appeals : — 
n  act  of  1796  (Af.  &  B.,  130)  entitled  the  appellee  to  ten  per  cent,  damages  on  an 
ce  of  the  judgment  appealed  from,  and  an  act  of  1798  (Af.  6*  B.,  131)  entitled  him 
iamages  on  the  dismissal  of  an  appeal:  the  Code  of  1854  (J 904 1  allowed  ten  per 
images  on  affirmance,  saying  nothing  about  dismissal ;  and  the  act  of  1798  was 
be  in  fore*.  Madison,  &c,  Railroad  v.  Briscoe  b*  Levi,  18  B.  Af.,  570. 
ccording  to  the  common  law,  a  creditor,  having  obtained  a  judgment  and  an  exe- 
eturned  no  property  found,  could,  by  a  suit  in  equity,  subject  property  fraudu- 
mveyed  by  a  debtor  or  in  which  he  had  an  equitable  interest  (Halbert  v.  Grant, 
581 ;  Bullitt  v.  Stewart,  3  B.  Af.,  115) ;  and  the  lis  pendens  created  a  lien  on  the 
,  if  described  in  the  plaintiff's  bill  (Bullitt  v.  Stewart,  supra;   Ward's  adm}r  y. 
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Robinson,  <5rV.,  I  Bush,  294) ;  and  that  law  is  still  in  force,  though  the  Code  declares  I 
fter  an  execution  has  been  returned  no  property  found,  the  plaintiff  "may  hav< 
ttachment  against  the  property  of  the  defendant,"  without  affidavit  or  bond  ({441) ; 
hat  "a  lien  shall  be  created  on  the  property  of  the  defendant  by  the  levy  of  the  att 
lent ;  or  by  service  of  the  summons,  with  the  object  of  the  action  indorsed  thereon 
tie  person  holding  or  controlling  his  property"  (£442):  if  there  be  actual  service  of 
amnions,  and  the  property  be  described  in  the  petition,  the  action  creates  a  lien,  wit] 
n  attachment  or  an  indorsement  on  a  summons  of  the  object  of  the  action.  Parsons  v.  u 
urg%  I  Duv.,  206;  Ward's  adnCr  v.  Robinson,  I  Bush,  294;  Murphy  v.  Cochran's  tru 
0  Ky.,  239. 

3.  Notwithstanding  the  somewhat  numerous  provisions  of  the  Code  concerning  ven 
nd  judgments,  it  has  been  held  that  the  act  of  1839  (3  S.  L.,  573),  concerning  ver< 
nd  judgments  in  actions  against  joint  trespassers,  is  still  in  force.     See  note  ante,  page 

4.  Section  3  of  the  Criminal  Code  declares  that  "all  laws  coming  within  the  pun 
f  this  act  shall  become  repealed  when  this  act  goes  into  effect,"  except  laws  authori 
rosecutions  or  proceedings  previously  commenced,  &c. :  yet,  notwithstanding  the 
isions  (??35  to  48)  concerning  arrests  for  penal  offences  and  proceedings  thereupoi 
ras  held  that  said  Code  did  not  repeal  $  22  and  23,  art.  1,  ch.  47,  of  the  General  Stati 
oncerning  the  arrest  of  keepers  of  gaming  tables  and  proceedings  thereon.  Conn 
teaith  v.  Watts,  84  Ky.,  537. 

5.  As  to  the  repeal  of  former  statutes  by  the  General  Statutes,  see  Broaddus  v.  Bt 
us,  IO  Jfyush,  299;  Cochran  &*  button  v.  Ripy,  Hardie  &*  Co.,  13  Id.,  495;  CommonWi 
,  Mason,  82  Ky.,  256;  Parrish  v.  Ferguson,  &c,  83  Ky.,  18;  Patterson  v.  Commomve< 
6  Ky.,  313;  and  Kincaid  v.  AfcGoiuan,  9  Ky.  L.  R.,  987,  in  which  it  was  held  that  ar 
f  March  9,  1854,  authorizing  a  person  in  possession  of  land,  and  having  the  legal 
hereto,  to  bring  an  action  to  quiet  his  title,  had  not  been  repealed. 

(b)  Section  149  of  the  Code  of  1854  dispensed  with  the  necessity  of  stating  1 
bowing  that  a  condition  precedent  had  been  performed,  and  allowed  a  general  plea  of 
erformance.  The  omission  of  that  section  from  this  Code  restored  the  rules  of  the  < 
aon  law  on  that  subject.     Averbeck  v.  Hail,  14  Bush,  505. 


TITLES  XIX  AND  XX, 

delating  to  the  Louisville  Chancery  Court  and  the  Jefferson  Court  of  Common  PI 
embracing  {}  768  to  836,  have  been  impliedly  repealed  by  the  "  New  Constitute 
and  are  therefore  omitted. 
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I.   VERIFICATION  OF  PLEADINGS  (a). 

The  plaintiff  [or—  the  defendant],  A.  B.,  says  that  the  statements  [or — that  he  believes 
the  statements]  of  the  foregoing  petition  [or — answer,  &c,  describing  the  character  of  the 
pleading]  are  true.  A.  B. 

Or 

C.  D.  says  that  the  plaintiff  [or — the  defendant],  A.  B.  is,  absent  from county 

[stating  the  name  of  the  county  in  which  the  action  is  pending,]  [or — is  physically  unable 
to  attend  before  an  officer],  and  that  affiant  is  his  attorney  [or — agent]  and  believes  that 
the  statements  of  the*  foregoing  petition  [or — answer,  &c.,]  are  true.  C.  D. 

Signed  and  swarn  to  by  said  C.  D.,  this  ....  day  of before    me,  clerk  of 

the circuit  court  [or — a  notary  public  for county — or — &c,  stating  official 

title],  E.  F. 

(a)  See  §§116  and  139,  as  to  pleadings  which  must  be  verified;  g J  1 1 7  and  550,  as  to 
persons  who  may  verify  them ;  {  549,  as  to  the  officers  before  whom  they  may  be  verified ; 
and  §551,  as  to  the  affiant's  signature  and  the  officer's  certificate. 

Section  116,  subs.  3,  exempts  from  the  necessity  of  verification  "  a  pleading  which 
states  a  cause  of  action  that  is  founded  on  a  written  contract,  or  upon  a  written  indorse- 
ment or  assignment  thereof,  if  it  be  filed  with  the  pleading."  But,  though  causes  of 
action  against  parties  to  bills  of  exchange,  like  those  against  assignors  of  notes,  are 
founded  on  implied  contracts,  it  seems  clear,  from  a  comparison  of  §§  116  and  120,  that  the 
signatures  of  parties  to  a  bill  of  exchange  constitute  "written  contracts"  within  the 
meaning  of  J  116. 

And,  though  ?n6,  subs.  5,  requires  the  verification  of  allegations  of  value  or  damage, 
if  *•  accompanied  by  an  allegation  of  an  express  promise,  or  by  a  statement  of  facts  showing 
an  implied  promise,  to  pay  such  value  or  damage ; "  a  petition  in  an  action  for  damages 
on  a  written  contract  which  is  filed  with  the  petition, — as,  on  a  warranty  of  title  to  land  or 
of  the  soundness  of  a  horse, — need  not  be  verified;  for,  though  it  state  facts  forming  the 
criterion  of  damages  to  be  found  by  the  jury,  it  should  not  aver  a  promise  to  pay  them, 
but  should  merely  set  forth  the  covenant  and  aver  the  breach  thereof  which  entitles  the 
plaintiff  to  damages ;  and  the  law  does  not  imply  a  promise  to  pay  damages  which  a  per- 
son is  bound  by  covenant  to  pay.     4  Met.  y  284. 

But  as  the  plaintiff  in  an  action  on  a  fiducial  or  official  bond,  or  other  contract  which  is 
in  the  rightful  custody  of  a  public  officer,  can  not  file  the  contract  with  his  petition,  it 
must  be  verified,  the  Code  having  failed  to  provide  that  the  filing  of  an  attested  copy  in 
such  cases  shall  have  the  same  effect  as  filing  the  original  in  cases  generally.  As  to  filing 
attested  copies  of  such  bonds,  see  note  (<i)  2  to  form  17,  a. 

Section  117,  3,  a,  says  that  the  pleadings  of  a  party  "who  is  mentally  incapable  of 
taking  an  oath"  may  be  verified  by  his  agent  or  attorney;  but  I  do  not  perceive  how  such 
a  person  can  have  an  agent  or  attorney;  and  \  n6  dispenses  with  the  verification  of  de- 
fensive pleadings  filed  by  a  guardian  ad  litem,  curator,  or  committee. 
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II.  PETITIONS  IN  ORDINARY  ACTIONS. 

A,  Petitions  in  actions  on  written  contracts  {a). 
I.   Petition  of  payee  against  payor  of  ordinary  promissory  note. 

,  B Plaintiff,     \  Lee  Circuit  Court 

against  \  Petition. 

D Defendant.  J 

The  plaintiff,  A.  B.,  states  that  the  defendant,  C.  D.,  by  a  writing  dated  May  1st,  I 
lich  he  signed  and  delivered  to  the  plaintiff,  and  which  is  filed  herewith  (6)  [or — wh 
.ving  been  lost,  can  not  be  filed  herewith  (<-)],  promised  to  pay  to  the  plaintiff  five  1 
ed  dollars,  four  months  after  said  date  [with  interest  from  said  date]  but  has  not 
y  part  of  said  money  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  judgment  against  the  defendant  for  said  money  and  int< 
sreon  from  [said  date— or]  September  1st,  1885,  and  costs  [and  any  other  relief  the  plaii 
\y  appear  entitled  to  (a )].  E.  F.,  Attorney 

(The  petition  should  be  verified  as  in  form  I,  unless  the  writing  be  referred  to  in 
ed  with  it ;  if  referred  to  and  filed,  no  verification  is  necessary.) 

{a)  I.  In  Kentucky,  though  a  consideration,  good  or  valuable,  is  as  necessary  to 
rt  a  written  contract,  even  under  seal,  as  an  unwritten  contract;  and  though  a  wri 
ntract,  even  under  seal,  raises  only  a  prima  facie  presumption  that  it  was  given  f< 
fficient  consideration;  and  though,  in  general,  the  allegation  of  a  fact  which  raises  < 
brima  facie  presumption  of  a  fact  relied  on  is  not  sufficient  (see  note  6,  ante,  page  1 
t  it  has  been  settled  by  an  array  of  authorities  which  I  need  not  cite,  that,  in  gene 
e  plaintiff's  petition  need  not  notice  the  consideration  for  which  the  writing  suec 
is  given;  that  exceptional  rule  having  resulted,  perhaps  by  way  of  compromise,  from 
:ts  that,  according  to  the  common  law,  a  writing  under  seal  raised  a  concluswe 
mption  of  a  sufficient  consideration,  and  that  our  statutes  raised  unsealed  writing 
e  dignity  of  sealed  writings  and  allowed  the  consideration  of  either  to  be  impeacl 
e  acts  of  1801  and  1812,  M.  4r»  £.,  331,  343;  and  G.  Sn  ch.  22,  #2,  3. 

The  only  cases  that  occur  to  me  in  which  it  is  necessary  for  the  petition  to  make 
Ltement  concerning  the  consideration  of  a  written  contract  sued  on  are,  1,  actions  in  wl 
t  contract  shows  that  the  consideration  was  executory,  as  in  cases  of  conditions  precec 
d  concurrent  considerations ;  2,  actions  in  which  the  consideration  paid  by  the  plait 
DStitutes  a  criterion  of  his  recovery,  as  in  actions  on  warranties  of  title  (see  notes,  a 
ges  77,  78)  ;  3,  actions  for  the  specific  performance  of  a  contract  to  convey  property 
lich  the  plaintiff  must  either  show  that  it  was  given  for  a  good  consideration  (4  / 
7  ;  4  Lit/.,  208;  7  B.  M.,  582;  3  Met.,  362-63) ;  or,  if  given  for  a  valuable  considerat 

must  not  only  state  what  the  consideration  was,  but  must  show  that  it  has  been  pi 
he  must  state  an  excuse  for  non-payment,  coupled  with  an  averment  of  readiness 
llingness  to  pay  (see  last  paragraph  of  notes,  ante,  page  113) ;  and,  if  the  considera 

due  and  consist  of  money  or  other  thing  portable  on  the  person,  he  must  make  a  ter 
it  in  his  petition  and  file  it  in  court  (see  first  paragraph  of  notes,  ante,  page  69)  ;  a 
actions  against  married  women  on  contracts  for  necessaries.     See  note  c,  ante,  page 

2.  Before  the  enactment  of  the  Code,  actions  on  written  contracts  were  actions  of  c 
of  covenant;  the  former  being  for  money  due,  and  for  which,  upon  default  of  the 
idant,  the  court  could  render  judgment  without  a  writ  of  inquiry;  and  the  latter  tx 
r  damages  to  be  ascertained  by  a  verdict.  See  Code,  \  379  and  notes.  That  distinc 
ty  be  recognized  in  the  foregoing  and  following  forms  by  observing  the  prayers  for  re 

(b)  See  Code,  j)  120,  and  notes  thereto.  Though  it  is  usual,  it  is  not  necessary,  to 
e  words  "as  part  hereof."     2  Met.,  279.     As  to  the  effect,  for  and  against  the  plain 

a  written  contract  filed  with  his  petition,  see  note  III,  ante,  page  70.  If  another  w 
1  contract  between  the  parties,  which  might  change  the  legal  import  of  that  sued  on, 
rerred  to  therein,  the  provisions  of  the  former  should  be  stated  in,  and  it  should  he  f 
th  the  petition:  aliter,  if  the  contract  sued  on  contain  an  absolute  agreement  of 
fendant  to  pay  the  money  sued  for.  See  Trustees,  dfc,  v.  Letcher,  1  A/on.,  11 ;  Jack 
Sagacer,  3  Id.,  27. 

(c)  As  to  actions  on  lost  writings,  see  Code,  \  7,  and  notes. 

(d)  This  prayer  is  allowable  under  #90  of  the  Code,  even  in  ordinary  actions,  and  1 
Betimes  prove  useful,  especially  if  equitable  issues  should  arise. 
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2 .  Petition  of  assignee  against  payor  of  ordinary  promissory  note. 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.y  by  a  writing  dated  May  1st,  1885* 
which  he  signed  and  delivered  to  one  S.T.,  and  which,  with  said  S.T.'s  indorsement  thereon, 
is  filed  herewith,  promised  to  pay  to  said  S.  T.  five  hundred  dollars  six  months  after  said 
date;  that  said  S.  T.,  with  his  written  indorsement  on  said  note,  assigned  and  delivered 
it  to  the  plaintiff,  and  that  the  defendant  has  not  paid  any  part  of  said  money  nor  any 
interest  thereon  either  to  the  said  S.  T.  or  to  the  plaintiff. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  said  money  and 
interest  thereon  from  November  1st,  1885,  anc^  costs  [and  for  any  other  relief  the  plaintiff 
may  appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

3.  Petition  on  promise  to  pay  money  an  demand. 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  states  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as 
in  Form  1],  promised  to  pay  to  the  plaintiff  five  hundred  dollars  on  demand ;  and  that,  on 
the  ....  day  of ,  the  plaintiff  [or—  the  plaintiff's  agent,  L.  M.]  requested  the  de- 
fendant to  pay  said  money  [or — that,  on  the day  of ,  the  defendant  left  the 

State  of  Kentucky,  in  which  he  and  the  plaintiff  resided  when  said  writing  was  executed, 
and  has  ever  since  been  absent  therefrom  (a)] ;  and  that  the  defendant  has  not  paid  any 
part  of  said  money  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  five  hundred  dol- 
lars and  interest  thereon  from  [state  date  of  request  or  of  defendant's  departure  from  the 
State  (£)],  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to].  # 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  See  first  paragraph  of  notes,  ante,  page  74. 

{&)  It  has  been  held  that  a  request  to  pay  money  is  not  necessary  to  enable  the  plaintiff 
to  sue  therefor,  even  though  it  be  payable  on  demand;  but  a  request  or  excuse  for  not 
making  it  is  necessary  to  entitle  the  plaintiff  to  interest  before  the  commencement  of  his 
action.     See  note  VI,  ante%  page  73. 

4.  Petition  on  promise  to  pay  money  at  a  specified  place. 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  states  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as 
in  Form  1],  promised  to  pay  to  the  plaintiff  five  hundred  dollars  on  the  1st  day  of  May, 
1890,  at  the  store  of  L.  M.,  in  Beattyville,  Kentucky;  and  that,  at  said  store,  on  said  last 
named  day,  the  plaintiff  requested  the  defendant  to  pay  said  money  [or — that  the  plaintiff 
went  (or  sent  his  agent,  L.  M.,  to  said  store  with  said  note)  {a)  on  said  last  named  day,  to 
request  payment  of  said  money,  but  the  defendant  was  absent  therefrom  during  said  day] ; 
and  that  the  defendant  has  not  paid  any  part  of  said  money  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  said  money  and 
interest  thereon  from  May  1st,  1890,  (d)  and  costs  [and  any  other  relief  the  plaintiff  may 
appear  entitled  to]. 

(No  verification  necessary. )  E.  F.,  Attorney. 

(a)  See  7  Mon.t  303-4. 

(b)  Request  of  payment,  or  an  excuse  for  not  making  it,  is  not  necessary  to  enable  the 
plaintiff  to  sue  for  the  money,  but  is  necessary  to  entitle  him  to  interest  before  suit.  See 
note  VI,  ante,  page  73. 
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Wherefore  the  plaintiffs  ask  for  a  judgment  against  the  defendant  for dollars 

damages  (d)  and  costs  [and  any  other  relief  they  may  appear  entitled  to]. 

(No  verification  necessary.)  L.  M.t  Attorney. 

(a)  If  E.  F.  had  been  evicted,  the  right  to  sue  on  the  warranty  would  have  passed  to 
his  personal  representatives  {Combs  v.  Tarlton's  admWs,  2  Dana,  464,  and  cases  cited);  and, 
as  to  this,  it  is  immaterial  whether  the  warranty  was  contained  in  a  deed  of  conveyance  or 
in  a  contract  to  convey.     Hatcher  v.  Galloway's  heirs,  2  Bib/*,  181. 

(6)  The  giving  of  this  notice  is  not  necessary;  but,  unless  it  be  given,  the  record  of 
J.  K.'s  action  constitutes  no  evidence  against  G.  H.  of  the  superiority  of  J.  K.'s  title  (3 
Bibb,  215-16;  3/./.  M.,  611 ;  3  Dana,  409;  9  B.  Af.t  376-77):  if  given,  unless  G.  H. 
was  under  disability  (4  J.  J.  M.,  568),  or  unless  A.  B.  and  C.  D.  refused  to  let  him  man- 
age the  defence  (9  B,  M.,  377),  that  record  would  constitute  at  least  prima  facie  evidence 
(1  a  Bush,  331,  and  cases  cited),  and  according  to  Woodward  v.  Allan,  3  Dana,  166,  it 
would  constitute  conclusive  evidence  of  the  superiority  of  J.  K.'s  title. 

(c)  The  judgment  is  a  "  legal  eviction."     Hardin,  293;  3  Dana,  164. 

(d)  As  to  the  criterion  of  damages,  see  note  (1),  ante,  page  77.  Though  I  have  not 
found  a  decision  so  holding,  it  seems  to  me  that  a  vendor  who  conveys  land  with  a  general 
warranty  of  title,  knowing  that  he  has  no  title,  ought  to  be  held  liable  to  the  evicted  vendee 
for  the  value  of  the  land  at  the  time  of  eviction,  if  it  has  increased  in  value.  See  Form 
8t  <^»  P&gt  5°5»  ana<  note  thereto. 

7.  Petition  on  a  warranty  of  the  soundness  of  a  horse. 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as  in 
Form  1],  in  consideration  of  two  hundred  dollars  then  paid  to  him  by  the  plaintiff  for  a 
horse  (a)  sold  to  the  plaintiff  by  the  defendant,  warranted  that  said  horse  was  sound;  but* 
that  it  was  not  sound  and  had  a  disease '(a)  °f  which  it  died,  and  which  made  it  of  no  use 

or  value  (b);  ^tnd  the  plaintiff  was  put  to  the  expense  of dollars  in  feeding   and 

taking  care  of  it,  and dollars  in  furnishing  medicine  and  medical  attendance  for 

it  (r)  ;  [or — had  a  disease  which  made  it  of  no  use  during weeks,  and  which  reduced  ' 

its  value,  after  it  became  fit  for  use,  to  the  sum  of dollars,  and  that  the  plaintiff 

was  put  to  the  expense  of  (state  expense  of  feeding,  &c),  whilst  it  was  of  no  use  as  above 
stated.] 

Wherefore  the  plaintiff  asks  for  judgment   against   the  defendant  for dollars 

damages  (d)  and  his  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 
(No  verification  necessary.)  E.  F.,  Attorney. 

{a)  It  is  not  necessary  to  describe  either  the  horse  {Lift.  S.  C,  217),  or  the  nature  of 
the  disease.     3  Mon.,  173;  4/./.  M.,  154;  1  Met.,  229-30. 

(b)  See  4  /.  /.  M.,  154;  1  Met.,  229-30. 

(r)  Damages  which  can  not  be  presumed  necessarily  to  result  from  the  breach  of  a  con- 
tract must  be  stated  specially  and  circumstantially.     See  note  (4),  ante,  page  79. 

(//)  If  the  horse  was  of  no  value,  the  jury  may  allow,  as  damages,  the  purchase  money 
and  interest  (2  B.  M.,  374),  in  addition  to  the  special  damages;  and  the  plaintiff's  prayer 
should  be  for  a  sum  large  enough  to  embrace  interest. 

8.  Petitions  for  damages  on  contracts  to  convey  or  to  procure  convey  aTice 

of  land. 

a.  Petition  of  an  administrator  against  an  obligor  who,  acting  without  fraud,  agreed  to  convey 
to  the  intestate  on  request  {a. ) 

A.  B.,  administrator  of  C.  D Plaintiff,      1  Lee  Circuit  Court. 

against  I  Petition. 

E.  F Defendant,) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  E.  F.,  by  a  writing  dated  the day 

of ,  which  he  signed  and  delivered  to  the  aforesaid  C.  D.,  and  which  is  filed  here- 
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with,  in  consideration  of  one  thousand  dollars  paid  to  him  by  said  C.  D.  on  the 

of [and  of  said  C.  D.'s  agreement  to  pay  him  one  thousand  dollars  one  year 

said  date  (b)],  agreed,  on  request,  to  convey  to  said  C.  D.  [in  fee  simple]  a  tract  of  lai 

said  writing  described;  that,  on  the  ....  day  of (c),  the  said  C.  D.  [or — the  sai 

D.'s  agent,  L.  M.,  who  had  possession  of  said  writing  and  showed  it  to  defendant 
requested  the  defendant  to  convey  said  land  to  the  said  C.  D.,  which  the  defendant  rei 

and  failed  to  do  (e) ;  that  the  said  C.  D.  died  intestate  on  the  ....  day  of ,  an< 

county  court  of county,  by  an  order  duly  made  (/)  on  the  ....  day  of 

attested  copy  of  which  is  filed  herewith  (g)]7  appointed  the  plaintiff  administrator  o 
estate. 

Wherefore  the  plaintiff,  administrator  as  aforesaid,  asks  for  judgment  against  th 

fendant  for dollars  damages  (h)  and  costs  [and  any  other  relief  the  plaintiff 

appear  entitled  to].  G.  H.,  Attorney 

(No  verification  necessary.) 

(a)  If  CD.  had  died  before  a  request  and  refusal  to  convey,  the  right  to  dema 
conveyance  and  sue  for  a  refusal  to  convey  would  have  passed  to  his  real  representat 
but,  the  breach  of  contract  having  occurred  during  his  lifetime,  the  right  to  sue  the 
passed  to  his  personal  representatives.     Combs  v.  Tarltoris  adm'rs,  2  Dana,  464,  and 
cited. 

(b)  An  averment  that  this  money  was  paid  is  unnecessary  in  an  action  at  law  for 
ages,  as  the  agreement  to  pay  it  and  the  defendant's  agreement  to  convey  the  land 
stitute  independent  covenants.     See  note  4,  ante,  page  68. 

(c)  Notwithstanding  decisions  or  dicta  to  the  contrary  in  Sloan  v.  Griffith,  Hardi 
and  Stafford  v.  Trimble,  1  Bibb,  323,  and  cases  therein  referred  to,  it  seems  clear  ti 
statement  of  the  place  where  the  demand  was  made  is  unnecessary.  See  Wickli£ 
Handley,  2  Bibb,  247;   Gibbs,  &*c,  v.  Stone,  <5rV.,  7  Mon.,  304. 

(d)  See  Gibbs,  <5rV.,  v.  Stone,  7  Mon.,  302;  Harris  v.  Shirley's  ex'rs,  3  /./.  M.,  22. 

(e)  I.  If  the  obligor  manifest  a  willingness  to  convey,  reasonable  time  should  be  all 
to  prepare  and  execute  the  deed ;  and  the  petition  should  show,  expressly  or  by  ii 
cation,  a  failure  to  convey  after  the  lapse  of  such  time.  See  Harris  v.  Shirley's  ex 
J.  J.  M.,22. 

2.  An  allegation,  by  the  administrator,  of  a  failure  to  convey  to  the  heirs  of  C. 
unnecessary;  for  a  conveyance  to  them,  after  the  breach  of  contract,  would  not  hav< 
feated  the  administrator's  right  to  recover  damages.     Combs  v.  TarUon's  adm'r,  2  L 
464. 

(/)  See  Code,  \  122. 

(g)  Filing  this  copy  is  not  necessary,  but  it  may  be  filed  as  an  exhibit  under  }  1: 
Code. 

(h)  As  to  the  criterion  of  damages,  see  note  (1),  ante,  page  77.     Under  the  old 
tice,  if  the  obligee  had  been   in  possession  of  the  land,  the  defendant  was  compel  1< 
bring  an  action  in  equity  for  relief  as  to  rents  and  profits  (2  Dana,  466) :  aliter,  unde 
Code,  H  17  and  113,  subs.  2. 

b.  Petition  of  obligee  against  obligor  who,  acting  without  fraud,  agreed  to  convey,  not  on  rt 
nor  at  a  specified  time  (a) . 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c, 

Form  I],  in  consideration  of dollars  paid  to  him  by  the  plaintiff  on  the 

of ,  agreed  to  convey  to  the  plaintiff  a  tract  of  land  in  said  writing  specified,  and 

he  has  failed  so  to  do. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for   d< 

damages  (b)  and  costs  [and  any  other  relief  the  plaintiff  may  be  entitled  to.] 

(No  verification  necessary.)  E.  F.,  Attorney 

(a)  It  being  the  obligor's  duty  to  convey  "presently"  or,  at  any  rate,  within  a  rei 
able  time,  it  is  not  necessary  for  the  plaintiff  to  aver  a  request  to  convey.  Doughet 
Goggin,  1  J.  J.  M.,  375,  and  cases  cited. 

(b)  As  to  the  criterion  of  damages  see  note  (h)  to  Form  8,  a. 
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c.  Petition  against  an  obligor  who  covenanted  to  procure  a  conveyance  from  a  third  petson  to  the 

plaintiffs  not  on  request  nor  at  a  specified  time, 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as  in 

Form  1],  in  consideration  of dollars  paid  to  him  by  the  plaintiff,  agreed  to  procure 

from  E.  F.  a  conveyance  to  the  plaintiff  of  a  tract  of  land  in  said  writing  described ;  and 

that,  on  the  ....  day  of ,  the  plaintiff  [or — the  plaintiff's  agent,  L.  M.,  who  had 

possession  of  said  writing  and  showed  it  to  the  defendant  {a)]  requested  the  defendant  to 
procure  from  said  E.  F.  a  conveyance  of  said  land  to  the  plaintiff  (£),  which  the  defendant 
has  failed  to  do. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  dam- 
age, and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  necessary.)  G.  H.,  Attorney. 

(a)  See  7  Mon.t  302;  3  /.  /.  Af.t  22. 

\b)  This  averment  is  necessary,  according  to  the  decision  in  Worley  v.  Mourning,  1  Bibb, 
254.  But,  in  Griggs  v.  Bondurant,  3  Mon.t  178,  the  court  undertook  to  overrule  that 
decision,  on  the  ground  that  it  held  an  averment  of  a  request  to  convey  to  be  necessary  in 
an  action  against  an  obligor  who  had  failed  to  convey  his  own  land,  which  is  settled  to  be 
unnecessary  (see  note  (a)  to  Form  8,  b) :  there  is,  however,  a  manifest  distinction  between 
an  obligor's  failure  to  convey  land  which  he  owns  and  his  failure  to  induce  another  person 
to  convey — a  distinction  that  seems  sufficient  for  the  support  of  the  decision  in  Worley  v. 
Mourning,  which  has  not  been  assailed,  I  believe,  except  by  the  dictum  in  Griggs  v.  Bon- 
durant. 

d.  Petition  against  an  obligor  acting  fraudulently . 
(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as 

in  Form  1],  agreed  to  convey  to  the  plaintiff,  on  or  before  the  ....  day  of ,  a  tract 

of  land  in  said  writing  described,  and  has  not  done  so ;  and  that  the  defendant,  when  he 
made  said  agreement,  had  no  title,  and  knew  that  he  had  no  title,  to  said  land  [or — and 

that  the  defendant,  after  making  said  agreement,  to-wit,  on  the  ....  day  of ,  sold 

and  conveyed  said  land  to  one  L.  M.] ,  and  that  said  land,  being  in  the  same  condition  as 
when  the  agreement  sued  on  was  made,  is  now  worth  five  thousand  dollars,  with  a  pros- 
pect  that  it  will  increase  in  value. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for  eight  thousand 
dollars  damages  {a)  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to], 
(No  verification  necessary.)  E.  F.,  Attorney. 

{a)  If  the  land  has  risen  in  value  since  the  making  of  the  contract,  a  statement  of  the 
consideration  paid  is  worse  than  useless,  as  the  plaintiff  is  entitled  to  recover,  as  damages, 
the  value  of  the  land  at  the  time  of  recovery.     See  paragraph  3  of  note  (1),  ante,  page  77. 

9.   Petitions  in  actions  on  contracts  in  which  the  considerations  are 
concurrent  (a). 

a.  Petition  for  failing,  at  time  and  place  agreed  on,  to  deliver  hemp  to  be  paid  for  on  delivery. 
(Caption  as  in  Form  I.) 

The  plaintiff,  A-  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  dated  June  15th,  1890, 
[state  signing,  &c,  as  in  Form  I],  agreed  to  deliver  to  the  plaintiff  the  defendant's 
then  growing  crop  of  hemp,  at  the  plaintiff's  factory  in  Lexington,  Kentucky,  on  or  before 
May  30th,  1891  [or — between  the  20th  and  30th  days  of  May,  1891],  the  same  to  be  mer- 
chantable hemp  when  delivered,  and  to  be  paid  for  by  the  plaintiff  at  the  rate  of  five  cents 
per  pound  on  delivery ;  that  said  crop  contained  fifty  thousand  pounds  of  merchantable 
hemp;  that,  during  said  30th   day  of  May  [or — during  every  day  between  the  said  20th 
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and  30th  days  of  May,  inclusive],  the  plaintiff  was  ready  and  willing  to  receive  said  heap 
at  said  factory  and  pay  therefor  at  the  rate  of  five  cents  per  pound  on  delivery  [or— tk^ 
on  the  15th  day  of  May,  1891,  the  defendant  announced  to  the  plaintiff  that  be  wookaot 
deliver  said  hemp  to  him;  or — that  defendant,  between  the  20th  and  30th  days  of  Muck, 
1891,  sold  and  delivered  said  crop  to  one  L.  M.  (b)] ;  that  the  current  market  price  of  Mer- 
chantable hemp  in  Lexington,  Kentucky,  was  six  cents  per  pound  on  the  30th  day  of 
May,  1891  [or — six  and  a  half  cents  per  pound  on  the  15th  day  of  May,  1891;  0r— aerea 
cents  per  pound  from  the  20th  to  the  30th  days  of  March,  1891,  inclusive  (<•)],  and  that 
the  defendant  delivered  no  part  of  said  crop  to  the  plaintiff. 

Wherefore  he  asks  for  judgment  against  the  defendant  for dollars  damages  and 

costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  As  to  concurrent  considerations  and  independent,  though  mutual,  agreements  see 
note  4,  ante,  page  68. 

(b)  See  notes,  ante,  page  69. 

{c)  See  fourth  paragraph  of  note  (1),  ante,  page  77. 

b.  Petition  for  failing  lo  deliver  hogs  to  be  paid  for  on  delivery,   neither  time  nor  pUce  Jcr 

delivery  being  specified  in  the  contract, 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  bya  writing  dated  September 301k, 
1890,  [state  signing,  &c,  as  in  Form  1],  agreed  to  deliver  to  the  plaintiff  one  hundred  lin 
hogs  of  the  average  weight  of  two  hundred  pounds,  to  be  paid  for  by  the  plaintiff  at  the  rite 
of  five  cents  per  pound  on  delivery ;  and  that,  on  the  1st  day  of  December,  1891,  tke 
plaintiff,  at  the  defendant's  residence  (a),  tendered  to  him  one  thousand  dollars  and 
requested  him  to  deliver  said  hogs  to  the  plaintiff,  but  that  the  defendant  refused  to  accept 

said  tender  or  make  said  delivery  [or — that,  on  the  ....  day  of ,  the  plaintiff  notified 

the  defendant  (reasonable  notice  {b)  should  be  given)  that  the  plaintiff  would  call  for  said 
hogs  at  the  defendant's  residence  on  the  1st  day  of  December,  1891,  and  that,  on  said  day, 
the  plaintiff  went  to  said  residence  to  demand  said  hogs,  being  ready  and  willing  to  pay 
the  defendant  one  thousand  dollars  therefor,  but  that  the  defendant  was  not  at  his  resi- 
dence on  that  day;  or — that,  on  the  1st  day  of  November,  1891,  the  defendant  announced 
to  the  plaintiff  that  he  would  not  deliver  said  hogs]  ;  and  that,  in  Henry  County,  Kea- 
tucky,  in  which  the  defendant  resided,  the  current  market  price  of  hogs  of  the  average 
weight  of  two  hundred  pounds  was  six  cents  per  pound  on  the  1st  day  of  December, 
1891  [or — six  and  a  half  cents  per  pound  on  the  1st  day  of  November,  1891];  and  that  the 

pfaintiff  was  put  to  the  expense  of dollars  for  the  hire  of  hands  employed  to  assist 

him  in  driving  said  hogs  when  he  expected  them  to  be  delivered. 

Wherefore  he  asks  for  judgment  against  the  defendant  for dollars  damages (e)  and 

costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

[No  verification  necessary.]  E.  F.,  Attorney. 

{a)  See  notes,  ante,  page  69. 

[l>)  But  see  Trunnell  v.  Roberts,  cited,  ante,  page  69. 

(r)  See  note  (1),  ante,  page  77. 

c.  Petition  for  failing,  at  time  and  place  agreed  on,  to  accept  and  pay  for  hogs,  to  be  pedd  f& 

on  delivery  (a) . 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c. 
as  in  Form  1],  agreed  to  pay  the  plaintiff  six  cents  per  pound  for  one  hundred  lire  bog* 
of  the  average  weight  of  two  hundred  pounds,  on  delivery  thereof  to  the  defendant  at  ho 
slaughter-house  in  Louisville,  Kentucky,  on  the  15th  day  of  December,  1891  [or— between 


Digitized  by 


Google 


PETITIONS   ON    WRITTEN    CONTRACTS.  $oy 

the  1st  and  15th  days  of  December,  1891]  and  that,  on  the  said  15th  day  of  December 
[or — on  the  10th  day  of  December,  1891]  the  plaintiff  tendered  to  the  defendant,  at 
his  said  slaughter-house,  one  hundred  live  hogs  of  the  average  weight  of  two  hundred 
pounds,  but  the  defendant  refused  to  accept  said  hogs  or  pay  therefor ;  that  the  current 
market  price  of  live  hogs  of  the  average  weight  of  two  hundred  pounds,  in  Louisville, 
Kentucky,  was  five  cents  per  pound  on  the  15th  day  of  December,  1891  [or — five  and  a 
fourth  cents  per  pound  on  the  10th  day  of  December,  1891) ;  and  that  the  plaintiff  was 

put  to  the  expense  of dollars  in  taking  care  of  and  feeding  said  hogs  after  said 

refusal  and  before  he  could  sell  them  at  the  market  price  then  prevailing  in  said  city. 

Wherefore  he  asks  for  judgment  against  the  defendant  for dollars  damages  and 

costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

{a)  As  to  this  form,  see  ante,  notes  on  page  69,  and  note  (1),  page  77. 

d.  Petition  for  failing  to  accept  and  pay  for  hogs,  to  be  paid  for  on  delivery,  neither  time  nor 
place  for  delivery  being  specified  in  contract  (a), 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as  in 
Form  1]  agreed  to  pay  the  plaintiff  six  cents  per  pound  for  one  hundred  live  hogs  of  the 
average  weight  of  two  hundred  pounds,  on  delivery  thereof  to  the  defendant ;  that  on  the 

....  day  of ,  the  plaintiff  notified  the  defendant  [reasonable  notice  should  be  given] 

that  the  plaintiff  would  deliver  said  hogs  to  the  defendant  at  the  plaintiff's  residence,  on  the 

....  day  of ,  . . . .;  and  that,  during  the  last  named  day  (b),  the  plaintiff  was  ready 

and  willing  to  deliver  to  the  defendant  one  hundred  live  hogs,  of  the  average  weight  of 
two  hundred  pounds,  at  the  plaintiff's  residence,  said  hogs  being  then  and  there  present, 
but  neither  the  defendant  nor  any  person  for  him  attended  then  and  there  to  receive 

them  [or — that,  on  the  ....  day ,  ....,  the  defendant  announced  to  the  plaintiff 

that  he  would  not  receive  such  hogs] ;  and  that,  on  said  ....  day  of ,  ....  [stating 

the  day  named  in  the  plaintiff'' s  notice,  or  that  on  which  the  defendant  announced  that  he 
would  not  receive  the  hogs],  the  current  market  price  of  live  hogs,  of  the  average  weight  of 

two  hundred  pounds,  in county,  in  which  the  plaintiff  resided,  was  ....  cents  per 

pound. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  dam- 
ages and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  As  to  this  Form,  see,  ante,  notes  on  page  69,  and  note  (I),  page  77. 

[b)  An  allegation  of  readiness  during  a  specified  and  convenient  part  of  the  day,  next 
before  sunset,  would,  no  doubt,  be  sufficient.  But  as  there  is  not  fixed  general  rule  as 
to  what  is  convenient  time,  which  depends  on  the  kind  and  quantity  of  property  to  be 
delivered,  &c.,  it  seems  safest  to  allege,  if  true,  readiness  during  the  day;  which  does  not 
require  the  plaintiff  to  prove  readiness  except  during  daylight.  See  notes  to  Form  109, 
Page  647. 

*•  Petition  for  failing  to  accept  and  pay  for  choses  in  action,  to  be  paid  for  on  assignment  and 
delivery,  neither  time  nor  place  for  delivery  being  specified  in  contract  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as  in 
Form  1]  agreed  to  pay  to  the  plaintiff  one  thousand  dollars  upon  his  assignment  and 
delivery  to  the  defendant  of  certain  promissory  notes  in  said  writing  described,  and  which 

are  payable  to  the  plaintiff;  that,  on  the  ....  day  of ,  the  plaintiff,  having  written 

bis  name  on  the  back  of  each  of  said  notes,  offered  to  deliver  them  to  the  defendant,  and 
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requested  him  to  pay  said  money,  but  the  defendant  refused  to  receive  them  or  pay  said 
money  [or — that,  on  the  ....  day  of ,  the  plaintiff  notified  the  defendant  (reason- 
able notice  should  be  given)  that,  on  the  ....  day  of ,  the  plaintiff*  would  assign 

and  deliver  said  notes  to  him  at  his  residence  (or — store,  or  other  place  which  the  defend- 
ant was  in  the  habit  of  attending  daily),  and  that  on  said  last  named  day  the  plaintiff  took 
said  notes  to  said  residence  (or — store,  &c.,)  for  the  purpose  of  assigning  and  delivering 
them  to  the  defendant,  but  that  he  was  not  at  said  residence  (or — store,  &c.,)  during  said 

day;  or — that,  on  the  ....  day  of ,  the  defendant  left  the  State  of  Kentucky,  in 

which  he  and  the  plaintiff  resided  when  said  agreement  was  made,  and  has  been  absent 

therefrom  ever  since ;  or — that,  on  the  ....   day  of ,  the  defendant  announced  to 

the  plaintiff  that  he  would  not  accept  or  pay  for  said  notes] ;  and  that  the  defendant  has 
not  paid  any  part  of  said  money  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  said  money  and 
interest  (b)  thereon  from  [state  the  date  of  the  tender,  or  of  the  proposed  tender,  or  of  the 
defendant's  departure  from  the  State,  or  of  his  announcement  that  he  would  not  receive 
•or  pay  for  the  notes]  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to.] 

And  the  plaintiff  brings  said  notes  into  court,  with  his  name  written  by  him  on  the 
back  of  each  of  them,  and  files  them  herewith,  that  they  may  be  delivered  to  the  de- 
fendant if  he  become  entitled  thereto. 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  As  to  this  form,  see  ante,  notes  on  page  69,  fourth  paragraph  of  note  VI,  page  73, 
and  first  paragraph  of  notes  on  page  74. 

(b)  As  to  interest,  see  note  (2),  ante,  page  78;  and  86  £y.,  675-76. 

10.   Petitions  in  actions  on  contracts  containing  conditions  precedent  {a). 

41.  Petition  averring  plaintiff's  performance  of  contract  to  convey  land  free  from  incumbrances  {b) . 

t  (Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as  in 
Form  1],  agreed  to  pay  to  the  plaintiff  one  thousand  dollars  so  soon  as  the  plaintiff  should 
convey  to  the  defendant,  free  from  all  incumbrances,  a  tract  of  land  in  said  writing  de- 
scribed, and  situate  in county  and  bounded  as  follows  [describe  it  by  abuttals  or  by 

metes  and  bounds] ;  that  the  plaintiff  obtained  releases  of  the  only  incumbrances  on  said 
land,  namely,  two  mortgages  held,  respectively,  by  L.  M.  and  S.  T.,  which  releases  were 
made  by  deeds  to  the  plaintiff,  executed  and  delivered  to  him  by  the  said  L.  M.  and 
S.  T.,  respectively,  and  by  them,  respectively,  signed  and  acknowledged  before  the  clerk 
of  the  county  court  of  said  county  and  left  with  him  for  record,  the  plaintiff  having  paid 
the  taxes  thereon, — of  all  which  the  plaintiff  notified  the  defendant  on  December  20th, 
1889  (c);  and  that  on  January- 1st,  1890,  the  plaintiff  tendered  to  the  defendant  a  deed, 
signed  and  acknowledged  by  the  plaintiff  before  two  attesting  witnesses,  and  conveying 
said  land  to  the  defendant  with  general  warranty  of  title;  but  the  defendant  refused  to 
accept  said  deed  or  pay  said  money,  and  has  not  paid  any  part  of  it  nor  any  interest 
thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  said  money  and 
interest  thereon  from  January  I,  1890,  and  costs  [and  any  other  relief  the  plaintiff  may 
appear  entitled  to.] 

And  the  plaintiff  brings  into  court  and  files  herewith  the  deed  last  above  mentioned, 
that  it  may  be  delivered  to  the  defendant  upon  his  becoming  entitled  to  it  (d), 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  As  to  such  actions,  see  notes,  ante,  page  62  to  70 ;  to  which  I  add,  as  should  have 
"been  there  stated,  that  the  petition  should  set  forth  the  condition  precedent,  so  that  the 
court  may  judge  as  to  the  sufficiency  of  the  averment  of  performance :  failure  to  do  so  is 
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not  remedied  by  filing  the  contract  with  the  petition.  See  first  paragraph  of  notes,  ante, 
page  71. 

Though  an  obligee  who  has  been  prevented  by  the  obligor  from  performing  a  condition 
precedent,  in  whole  or  in  part,  can  maintain  an  action  on  the  conditional  contract  for,  at 
least,  nominal  damages,  and,  sometimes,  for  the  contract-price  of  performance;  yet,  if  he 
failed  to  make  full  performance,  and  is  unable  to  make  an  excuse  for  such  failure,  he  can 
not  maintain  an  action  on  that  contract  for  any  purpose.  His  remedy,  if  he  has  any,  is  an 
action  on  an  implied  contract  for  the  value  of  partial  performance.  See  notes  (3)  and  (4), 
ante,  page  67. 

(b)  As  to  this  form,  see  Perrin  v.  Thurman,  4  Mm.,  176,  in  which  averments  of  per- 
formance in  the  language  of  the  contract  were  held  to  be  insufficient. 

{c)  See  third  paragraph  of  note  V,  ante,  page  72. 

(d)  See  first  paragraph  of  notes,  ante,  page  69. 

b.  Petition  averring  plaintiffs  performance  of  contract  to  build  a  house  on  defendants  prem- 

ises',  to  be  paid  for  in  goods  out  of  defendant' s  store  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as  in 

Form  i],  agreed  to  pay  to  the  plaintiff dollars  in  goods  out  of  the  defendant's  store, 

if  the  plaintiff  would  build,  in  a  workmanlike  manner,  on  the  defendant's  premises,  a 
frame  house  of  the  kind  and  dimensions  in  said  agreement   specified,  to- wit  [recite  the 

specifications];  and  that,  on  the  ....  day  of ,  the  plaintiff  completed  the  building, 

on  defendant's  premises  and  in  a  workmanlike  manner,  of  a  frame  house  of  the  kind 
and  dimensions,  and  with  the  rooms,  piazza,  stairs,  partitions,  floors,  doors,  windows, 
mantles,  and  roofing,  in  said  agreement  specified  [which  house  the  defendant  received 

and  is  in  the  enjoyment  of] ;  and  that  the  defendant  has  not  paid  to  the  plaintiff 

dollars  or  any  part  thereof  in  goods. 

Wherefore  the  plaintiff  asks   for  judgment  against  the  defendant   for dollars 

damages  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

{a)  As  to  this  form,  see  Morford  v.  Afastin,  <&Y.,  6  A/on.,  609,  in  which  it  was  held  to 
be  unnecessary  for  the  plaintiff  to  allege  either  notice  of  the  completion  of  the  building 
or  a  request  to  pay ;  the  defendant  being  bound  to  take  notice  of  the  completion  and  to 
show  that  he  was  then  ready  to  pay  the  goods:  and  see  Western  v.  Sharp,  14  B.  A/.,  180. 

c.  Petition  averring  plaintiffs  part-performance  of  condition  precedent  and  defendant's  pre- 

vention of  full  performance  (a) . 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as  in 
Form  1],  agreed  to  pay  to  the  plaintiff  five  hundred  dollars  for  board  and  lodging  in  the 
plaintiff's  house  for  one  year  from  May  1st,  1889 ;  that  the  plaintiff  furnished  him  with 
board  and  lodging  from  May  1st  to  July  31st,  1889,  when  [without  previous  notice  to  the 
plaintiff]  the  defendant  left  her  house  and  never  returned ;  that  she  was  unable  to  ob- 
tain another  boarder  in  his  stead  for months  after  he  left  her  house,  whereby  she 

lost dollars;  and  that  the  defendant  has  paid  her  nothing  for  the  board  and  lodging 

which  he  received. 

Wherefore  she  asks  for  a  judgment  against  him  for dollars  damages  and  costs 

[and  any  other  relief  she  may  appear  entitled  to.] 

(No  verification  necessary.)  E.  F.,  Attorney. 

{a)  As  to  this  form,  see  HaggMs  admWv.  Price,  8  Dana,  48;  Jewell  v.  Blandford,  7 
Dana,  472;   Whitaker  v.  Sandifer,  1  Duv.,  261  \   Wood  v.  Morgan,  6  Bush,  507. 


Digitized  by 


Google 


S IO  FORMS. 

d .  Another  petition  averring  plaintiff's  part  performance  of  condition  and  defendant's  prevention 

of  full  performance  (a). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  having  been  assaulted  and  beaten  at 
his  residence  in  Lee  County,  by  four  persons  who  had  unlawfully  confederated  and  gone 
forth,  armed  and  disguised,  for  the  purpose  of  assaulting  and  beating  him,  did,  by  a  writing 
which  he  caused  to  be  copied  and  published  in  the  Louisville  Courier-Journal,  and  which 
is  not  and  never  has  been  in  the  plaintiff's  possession,  offer  to  pay  a  reward  of  three  hun- 
dred dollars  for  the  capture  and  conviction  of  either  of  the  persons  guilty  of  said  offence ; 
that  the  plaintiff,  in  consideration  of  said  offer  (6),  pursued  and  captured  one  S.  T.,  as 
being  one  of  those  persons,  and  delivered  him  to  the  jailer  of  said  county ;  that  said  S.  T. 
was  indicted  for  said  offence  in  the  circuit  court  of  said  county,  and  was  guilty  thereof  [as 
could  have  been  proved  by  three  witnesses  who  were  present  in  the  court  when  the  prose- 
cution against  him  was  called  for  trial,  and  as  he  admitted  in  open  court] ;  but  that,  on  the 
1st  day  of  June,  1890,  the  said  S.  T.  being  in  the  custody  of  said  jailer,  the  defendant, 
through  attorneys  employed  by  him  to  aid  in  prosecuting  said  S.  T.,  procured  a  dismissal 
of  said  indictment  by  said  court  on  motion  of  the  Commonwealth's  attorney  [in  order  that 
the  testimony  of  said  S.  T.  might  be  used  against  his  three  confederates  (c)]. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  three  hundred  dol- 
lars and  interest  from  June  1st,  1890,  and  costs  [and  any  other  relief  the  plaintiff  may  ap- 
pear entitled  to].  E.  F.,  Attorney. 

(a)  As  to  this  form,  see  Z.  cV  N.  R.  Co.  v.  Goodnight,  10  Bush,  552. 

\b)  An  averment  that  the  plaintiff  acted  in  consideration  of,  or  in  reliance  upon,  the 
defendant's  offer  was  held  to  be  necessary.  Lee  v.  Trustees  of  Flemingsburg,  7  Dana,  28; 
but  see  Auditor  v.  Ballard,  9  Bush,  572.  It  is  not  necessary,  however,  for  the  plaintiff  to 
notify  the  defendant  that  the  offer  would  be  acted  on.     4  Met,  156. 

(c)  This  averment  seems  unnecessary. 

e.  Petition  averring  plaintiffs  tender  of  performance  of  a  single  act  constituting  a  condition 

precedent  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as  in 
Form  1],  agreed  to  pay  to  the  plaintiff  two  hundred  dollars  if  the  plaintiff  should  deliver 
to  the  defendant,  at  his  residence,  on  June  1st,  1890,  a  horse  in  said  writing  described; 
and  that,  on  said  last  named  day,  the  plaintiff  tendered  said  horse  to  the  defendant,  at  his 
residence,  and  demanded  said  two  hundred  dollars,  but  the  defendant  refused  to  receive 
said  horse  or  pay  said  money,  and  has  not  paid  any  part  thereof  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  said  money  and 
interest  thereon  from  June  1st,  1890,  and  costs  [and  any  other  relief  the  plaintiff  may  be 
entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  As  to  this  form,  see  6  Dana,  357,  holding  that  the  tender  made  the  rights  of  the 
parties  independent,  giving  to  the  defendant  the  right  to  the  horse  and  to  the  plaintiff  the 
right  to  the  money. 

f.  Petition  averring  plaintiffs  tender  of  performance  of  continuing  acts  constituting  condition 

precedent  (a), 

(Caption  as  in  Form  1). 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c.,  as  in 
Form  I],  agreed  to  pay  the  plaintiff  two  thousand  dollars  upon  the  completion  of  a  house 
to  be  built  by  the  plaintiff  for  the  defendant,  in  the  manner  described  in  said  writing, 
work  on  which  was  to  be  commenced  on  May  1st,  1890 ;  that,  on  said  May  1st,  the  plain- 
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tiff  was  ready  and  willing  to  commence  said  work  and  complete  it  within  reasonable  time, 
and  offered  to  do  so,  but  the  defendant  refused  to  let  him  do  any  part  of  said  work ;  and 

that  the  plaintiff  was  put  to  the  expense  of dollars  in  preparing  to  do  said  work, 

and,  by  reason  of  said  agreement,   lost  the  opportunity  to  do  other  work  by  which  he 

could  have  made  a  profit  of dollars. 

Wherefore  he  asks  for  judgment  against  the  defendant  for dollars  damages  and 

costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  necessary).  £.  F.,  Attorney. 

(a)  As  to  this  form  see  Chamberlin  v.  A/cCa  Ulster,  6  Dana,  352 ;  approved  in  cases 
cited  in  note  to  form  \oc,  ante.  But  see  E.  &  P.  R.  Co.  v.  Pottinger,  10  Bush,  185,  and 
comments  thereon  in  note,  ante,  page  67, 

g.  Petition  averring  plaintiff's  readiness  and  willingness  to  perform  continuing  aets  constituting 
condition  precedent  (a) . 

(Caption  as  in  Form  1). 

The  plaintiff,  A.  B.,  says  that  he  was  engaged  in  the  business  of  slaughtering  hogs  on 
commission  in  the  city  of  Louisville,  and  that,  by  a  writing  [state  date,  filing,  &c,  as  in 
Form  I],  the  defendant  agreed  to  pay  to  the  plaintiff  the  customary  commissions  for 
slaughtering  eight  hundred  well-fatted  hogs,  which  the  defendant  agreed  to  furnish  to  the 
plaintiff,  at  his  pork-house  in  Louisville,  between  November  1st  and  December  1st,  1889 ; 
that  the  plaintiff  was  willing  and  ready,  during  the  whole  of  the  aforesaid  period,  to 
slaughter  the  said  hogs,  but  the  defendant  -  failed  to  furnish  them  or  any  of  them  to  the 
plaintiff;  and  that  his  net  profit  for  slaughtering  eight  hundred  well-fatted  hogs,  according 
to  the  customary  commissions,  would  have  been dollars. 

Wherefore  he  asks  for  a  judgment  against  the  defendant  for dollars  damages 

and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

{a)  See  Thompson  v.  Jackson,  Owsley  &*  Co.,  14  B.  A/.,  114,  in  which  the  court,  dis- 
tinguishing between  that  case  and  the  case  of  Chamberlin  v.  McCallister  (see  note  to  Form 
10  f,  ante),  held  that  the  net  profit  which  the  plaintiff  would  have  made  by  doing  the 
work  was  the  criterion  of  recovery;  because  "the  slaughtering  establishment  was  pre- 
pared .  .  .  and  all  things  were  in  readiness,  and  the  slaughterers  could  only  operate 
at  their  establishment." 

h.  Petition  averring  excuse  for  non-performance  :  prevention  by  defendant  (a) . 
(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  having  been  recognized  to  appear 
in  the  Floyd  circuit  court  at  its  June  term  in  the  year  1890,  and  answer  an  indictment 
charging  him  with  a  criminal  offence,  did,  by  a  writing  [state  date,  &c,  as  in  Form  I], 
promise  to  pay  to  the  plaintiff,  an  attorney  at  law,  five  hundred  dollars,  if  the  plaintiff 
would  appear  as  his  counsel  in  said  case  and  he  should  be  finally  acquitted  or  discharged ; 
and  that  the  plaintiff  attended  said  Floyd  circuit  court  during  said  term,  and  was  then  and 
there  willing  and  ready  to  appear  as  counsel  for  the  defendant  in  said  case,  but  the  de- 
fendant prevented  him  from  doing  so  by  failing  to  appear  and  forfeiting  his  recognizance. 

Wherefore  the  plaintiff  prays  for  judgment  against  the  defendant  for  five  hundred  dol- 
lars, with  interest  from  the  15th  day  of  June,  1890,  on  which  day  said  term  expired,  and 
for  his  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  is  required.)  E.  F.,  Attorney. 

{a)  As  to  this  form,  see  Majors  v.  Hickman,  2  Bibb,  217.  An  averment  that  perform- 
ance was  prevented  by  the  defendant  is  insufficient :  facts  showing  prevention  must  be 
stated.     Read  v.  Cisneyt  4  Litt.,  137. 
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i.  Another  petition  averring  prevention  by  the  defendant  (a). 
(Caption  as  in  Fornri.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as  in 
Form  i],  agreed  to  pay  the  plaintiff  five  hundred  dollars  if  the  plaintiff  should,  on  or 
before  June  ist,  1890,  procure  from  one  L.  M.  a  release  of  his  claim  to  a  tract  of  land  in 
said  writing  described ;  and  also  agreed  that  the  plaintiff,  as  between  him  and  the  de- 
fendant, should  have  the  exclusive  right  to  procure  said  release  on  or  before  the  last  named 
day;  but  that  the  defendant,  without  the  plaintiff's  consent,  purchased  said  claim  on  April 
1st,  1890,  and  thus  deprived  the  plaintiff  of  the  opportunity  to  procure  said  release. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  said  money  and 
interest  thereon  from  April  ist,  1890,  and  costs  [and  any  other  relief  the  plaintiff  may 
appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

[a)  As  to  this  form,  see  Marshall  v.  Craig,  1  Bibb,  379,  according  to  which  the  plaintiff 
would  be  entitled  to  the  stipulated  sum  of  $500,  without  any  allowance  to  the  defendant 
for  money  paid  by  him  to  L.  M. 

j.  Petition  averring  the  happening  of  an  event  or  t/te  existence  of  a  fact  made  a  condition  prece- 
dent by  the  contract  (a).  •  . 
(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  states  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as  in 
Form  1],  agreed  to  pay  to  the  plaintiff  five  hundred  dollars  so  soon  as  he  should  be  able 
to  do  so  [or — upon  the  plaintiff's  arriving  at  the  age  of  twenty-one  years ;  or — upon  the 
death  of  the  plaintiff's  husband] ;  and  that  the  defendant  became  able  to  pay  said  money 

on  the  ....  day  of ,  and  has  ever  since  been  able  to  do  so  [or — is  now  able  to  pay 

said  money  (b)]  [or — that  the  plaintiff  became  twenty-one  years  of  age  on  the day  of 

;  or — that  the  plaintiff's  husband  died  on  the  ....  day  of ] ;  and  that  the 

defendant  has  not  paid  any  part  of  said  money  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  five  hundred  dol- 
lars and  interest  thereon  from  [state  the  alleged  date  of  the  ability  to  pay,  or  arriving  at 
age,  or  death]  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to], 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  As  to  cases  in  which  the  plaintiff  must  aver  notice  of  the  happening  of  an  event, 
&c,  constituting  a  condition  precedent,  see  note  V,  ante,  page  72. 

That  he  need  not  aver  a  request  to  pay  the  money  in  the  cases  supposed  in  this  form, 
see  note  VI,  ante,  page  73. 

(b)  See  paragraph  2  of  note  (1),  ante,  page  63. 

k.  Petition  averring  act  of  defendant  made  a  condition  precedent  by  the  contract  {a), 
(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as 
in  Form  1],  agreed  to  pay  to  the  plaintiff  one  thousand  dollars,  if  he,  the  defendant, 
should  set  up  the  tailoring-business  in  Georgetown,  Kentucky,  within  twenty-five  years 
after  the  date  of  said  writing ;  and  that  the  defendant  set  up  the  tailoring  business  in 
Georgetown,  Kentucky,  on  the  1st  day  of  January,  1890;  and  that  he  has  not  paid  any 
part  of  said  money  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  one  thousand  dol- 
lars and  interest  thereon  from  January  ist,  1890,  and  costs,  [and  any  other  relief  the 
plaintiff  may  appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  As  to  this  form,  see  Appleqate  v.  Jacoby,  9  Dana,  206,  in  which  it  was  held  that  the 
contract  sued  on  was  not  a  penal  instrument;  and  that,  the  defence  being  insufficient,  the 
court  properly  rendered  judgment  for  the  $1,000,  without  an  inquiry  of  damages. 
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II.   Petitions  on  contracts  containing  conditions  subsequent  {frequently 
called  collateral  conditions), 

a.  Petition  (in  what  would  have  been  an  action  of  debt  at  common  law)  on  a  bond  for  pay- 

ment of money ;  conditioned  to  be  void  on  performance  of  an  act  by  the  obligor  {a). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  is  indebted  to  him  in  the  sum  of 
one  thousand  dollars,  for  that  the  defendant  by  a  writing  [state  date,  &c,  as  in  Form  1], 
promised  to  pay  the  plaintiff  one  thousand  dollars  on  the  1st  day  of  June,  1890,  but  that 
he  has  not  paid  any  part  ihereof  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  said  money  and 
interest  thereon  from  June  1st,  1890,  and  costs  [and  any  other  relief  the  plaintiff  may 
appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

{a)  At  common  law,  the  obligee  in  a  bond  stipulating  for  the  payment  of  a  sum  of 
money,  but  conditioned  to  be  void  on  the  performance  of  an  act  by  the  obligor,  could 
maintain  either  an  action  of  debt  or  an  action  of  covenant ;  for,  in  legal  contemplation, 
the  condition  constitutes  a  covenant  of  the  obligor  to  perform  the  act  specified  in  the  con- 
dition. In  debt,  the  plaintiff  sued  for  the  stipulated  sum  without  noticing  the  condition, 
the  burthen  of  pleading  which  was  on  the  defendant ;  and,  if  he  failed  to  show  per- 
formance, judgment  was  rendered  against  him  for  the  stipulated  sum;  and,  if  it  constituted 
a  penalty  in  contemplation  of  a  court  of  equity,  the  defendant  was  compelled  to  go  into 
chancery  for  relief  from  the  judgment  at  law  ;  but  under  the  Code  {%  17  and  113,  subs.  2), 
the  defendant,  in  order  to  avail  himself  of  that  equitable  ground  of  relief,  must  rely  on 
it  in  the  action  at  law.  In  covenant,  however,  the  plaintiff  was  bound  to  set  forth  both 
the  promise  to  pay  the  stipulated  sum  and  the  condition,  and  to  aver,  not  non-payment  of 
the  stipulated  sum,  but,  non-performance  of  the  condition ;  and  if  it  had  not  been  per- 
formed, he  was  entitled  to  a  judgment  for  damages. 

Under  the  Code,  when  the  stipulated  sum  constitutes,  not  a  penalty,  but,  liquidated 
damages,  it  is,  perhaps,  immaterial  whether  the  plaintiff  sets  forth  the  condition  or  not, 
as,  in  either  case,  if  the  condition  has  not  been  performed,  he  is  equitably  as  well  as 
legally  entitled  to  a  judgment  for  the  stipulated  sum;  but  when  that  sum  constitutes  a 
penalty,  as  the  plaintiff  is  equitably  entitled  to  recover  damages  only,  his  right  to  dam- 
ages constitutes  his  cause  of  action,  and  he  must  set  forth  the  promise  to  pay  the  stipu- 
lated sum  and  the  condition  and  the  defendant's  failure  to  perform  it,  and  pray  for  the 
damages  resulting  therefrom.     See  note  II,  ante,  page.  70,  and  the  next  following  form. 

As  to  what  constitutes  a  penalty  and  what  constitutes  liquidated  damages,  see  Hen- 
derson v.  Stainton,  Hardin,  118;  Pumsey,&*c,  v.  Matthews,  \  Bibb,  242;  Taul  v.  Everet,  4 
/.  /.  M.,  10;  Applegate  v.  Jacoby,  9  Dana,  208  ;  Howard  v.  Chiles,  8  B.  Af.y  378;  E.  <Sr* 
P.  R.  Co.  v.  Geoghegan,  9  Bush,  56;  Bell  v.  Truit,  Id.,  257;  Thomasson  v.  Townsend,  10 
Id.,  116;  Hahn  v.  Horstman,  12  Id.,  249. 

b.  Petition  (in  what  would  have  been  an  action  of  covenant  at  common  law)  on  a  bond  for 

payment  of  money,  conditioned  to  be  void  on  the  transfer  of  bank-stock  and  payments 
of  dividends  by  the  obligor  (a). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  dated  March  1st, 
1888,  and  [state  signing,  &c,  as  in  Form  1],  agreed  to  pay  to  the  plaintiff  twelve  hundred 
dollars,  said  agreement  to  be  void  if  the  defendant  should  transfer  to  the  plaintiff,  on  or 
before  January  1st,  1891,  right  shares  of  stock  of  the  Bank  of  Kentucky,  and  should  pay 
to  the  plaintiff  the  dividends  that  might  be  declared  and  paid  by  said  bank  on  eight  shares 
of  its  stock  from  the  date  of  said  agreement  until  said  transfer  should  be  made;  that  the 
defendant  has  not  transferred  to  the  plaintiff  any  of  the  stock  of  said  bank,  nor  paid  to 
the  plaintiff  any  of  the  dividends  that  have  been  declared  and  paid  by  said  bank  on  its 
stock;  that,  on   each   share  of  its   stock   said   bank   declared   and   paid   a   dividend   of 

dollars  on  July  1st,  1888, dollars  on  January  1st,  1889, dollars  on 

July  1st,  1889, dollars  on  January  1st,  1890, dollars  on  July  1st,  1890,  and 
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dollars  on  January  1st,   1891,  and  that  each  share  of  the  stock  of  said  bank  was 

worth dollars  on  January  1st,  1891. 

Wherefore  the  plaintiff  asks  for  judgment   against  the  defendant  for dollars 

damages  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

(0)  See  note  to  the  last  foregoing  form. 

12.  Petition  on  unconditional  agreement  to  pay  money  by  doing  work 

for  the  plaintiff,  neither  time  nor  place  for  performance  being 
specified  in  contract  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as 

in  Form  1],  agreed  to  do dollars'  worth  of  carpenter's  work  for  the  plaintiff;  and 

that,  on  the  ....  day  of ,  the  plaintiff  requested  him  to  do dollars'  worth  of 

carpenter's  work  at  [stating  the  place,  as,  at  the  plaintiff's  residence,   in county] 

commencing  on  the day  of [allowing  reasonable  time]  [or — state  the  defend- 
ant's absence  from  the  State,  or  his  announcement  that  he  would  not  do  said  work,  as  in 
Form  9  e] ;  and  that  the  defendant  has  not  done  any  part  of  said  work. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  dam- 
ages and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  As  to  this  form,  see  ante,  notes  on  page  69,  and  4th  paragraph  of  note  VI,  page  73. 
That  the  plaintiff  should  pray  for  damages,  and  not  for  the  money  and  interest,  see  note 
I  to  §379,  ante. 

13.  Petitions  on  agreement  to  pay  money  by  delivering  property. 

a.  Petition  on  agreement  to  pay  money  by  delivering  property  not  portable  on  the  person,  neither 

time  nor  place  for  delivery  being  specified  in  the  contrmct  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as  in 
Form  1],  agreed  to  pay  to  the  plaintiff  five  hundred  dollars  in  horses ;  and  that,  at  the 

defendant's  residence,  on  the  ....  day  of ,  the  plaintiff  requested  him  to  deliver  to 

plaintiff  five  hundred  dollars  worth  of  horses  [or — state  the  defendant's  absence  from  the 
State,  or  his  announcement  that  he  would  not  deliver  said  horses,  as  in  Form  9  e] ;  and 
that  the  defendant  refused  to  deliver  and  has  not  delivered  [or — ;  and  that  the  defendant 
has  not  delivered]  any  horses  to  the  plaintiff. 

Wherefore  he  asks  for  judgment  against  the  defendant  for dollars  damages  and 

costs  [and  any  other  relief  he  may  appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  As  to  this  form,  see  Henderson  v.  Stainton,  Hardin,  118,  and  ante,  notes  on  page  69; 
4th  paragraph  of  note  VI,  page  73 ;  and  1st  paragraph  of  notes  on  page  74. 

Reasonable  time  should  be  allowed  for  delivery;  but  averment  of  a  request  to  deliver 
on  the  day  after  making  the  contract  is  sufficient  to  support  a  judgment  by  default.  Trum- 
null  v.  Roberts,  I  Bibb,  185. 

b.  Petition  on  agreement  to  pay  money  by  delivering  property  portable  on  the  person,  neither  tune 

nor  place  for  delivery  being  specified  in  the  contract  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  [state  date,  &c,  as  in 
Form  1],  agreed  to  pay  to  the  plaintiff  five  hundred  dollars  in  notes  of  the  Bank  of ; 
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that,  on  the  ....  day  of ,  the  plaintiff  requested  the  defendant  to  pay  him  five 

hundred  dollars  in  notes  of  said  bank,  but  the  defendant  refused  to  do  so  (or — state  the 
defendant's  absence  from  the  State,  or  his  announcement  that  he  would  not  pay  the  bank- 
notes, as  in  Form  9,  e] ;  and  that  the  defendant  has  not  paid  any  of  the  notes  of  said  bank 
to  the  plaintiff;  and  that  the  notes  of  said  bank  were  worth  ....  cents  to  the  dollar  of 
their  nominal  value  on  [state  the  date  of  the  request  to  pay,  or  of  defendant's  departure 
from  the  State,  or  of  his  announcement  that  he  would  not  pay]. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  ....  dollars  dam- 
ages and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  As  to  this  form,  see  Grace  v.  Park,  &*c,  5  /.  /.  M.,  57,  and  note  (a)  to  Form  9,  e. 

14.   Petitions  in  actions  on  policies  of  insurance  (a). 

a.   Petition  on  a  fire-policy  on  a  building. 

A.  B .Plaintiff,      \     Jefferson  Court  of  Common  Pleas. 

against  \  Petition. 

The Insurance  Company. . .  Defendant,  j 

The  plaintiff,  A.  B.,  says  that  the  defendant,  The  Insurance  Company,  being  a 

corporation  chartered  by  an  act  of  the  Legislature  of  Kentucky,  with  authority  to  do  a 
general  fire  insurance  business,  executed  and  delivered  to  the  plaintiff  a  policy  of  insur- 
ance dated  the  ....  day  of ,  which  was  signed  by  its  authorized  officers  and  agents, 

and  is  filed  herewith,  and  by  which  it  insured  the  plaintiff  against  loss  or  damage  by  fire, 
between  the  fat  day  of  June,  1890,  at  noon,  and  the  1st  day  of  June,  1891,  at  noon,  of  or 
to  a  building,  to- wit  [describe  the  building  as  it  is  described  in  the  policy],  which  belonged  to 
the  plaintiff,  [or — on  which  the  plaintiff  held  a  mortgage  executed  by  E.  F.,  who  owned 
said  building,  to  secure  the  payment  of  five  thousand  dollars  which  he  owed  to  the  plain- 
tiff, and  no  part  of  which  has  been  paid,  or — state  the  plaintiff'* s  interest  according  to  the 
facts,]  to  the  amount  of  five  thousand  dollars,  but  not  to  exceed  the  value  of  the  plain- 
tiff's interest  in  said  building,  said  loss  or  damage  to  be  paid  within  sixty  days  after  the 
proof  required  by  said  company  should  have  been  received  at  its  office  in  Louisville,  Ken- 
tucky, unless,  within  said  sixty  days,  it  should  have  notified  the  plaintiff  of  its  intention 
to  rebuild  [or — repair]  the  premises,  or  have  requested  the  plaintiff,  in  writing,  to  submit 
to  arbitration  differences  between  them  as  to  the  amount  of  loss  or  damage. 

And  the  plaintiff  says  that  said  policy  contains  other  conditions  precedent,  to-wit,  [omit- 
ting averments  as  to  conditions  subsequent  (b),  set  forth,  and  aver  performance  or  an  excuse  forth* 
non-performance  of,  every  condition  precedent  on  which  the  plain  ffs  right  of  recovery  depends  {c)\ 
as]  that  said  company  should  not  be  liable  on  said  policy  till  the  actual  payment  of  the 
premium  therefor,  notwithstanding  the  recital  of  its  receipt  in  said  policy;  that  the  amount 
of  loss  or  damage  should  be  estimated  according  to  the  actual,  cash  value  at  the  time  of 
the  fire,  and  not  be  more  than  it  would  cost  the  insurer  or  insured  to  replace  or  restore 
the  same ;  that,  in  case  of  loss,  the  insured  should  give  immediate  notice  thereof  to  said 
company,  at  its  office  in  Louisville,  Kentucky,  and  should,  as  soon  as  possible,  deliver  to 
it  a  statement  in  writing,  signed  and  sworn  to  by  the  insured,  of  said  loss,  giving  a  state- 
ment of  the  property  insured,  and  its  actual  cash  sound  value,  at  the  time  of  the  fire,  and 
of  the  property  saved,  the  damaged  and  not  damaged,  each  severally,  and  of  property 
totally  destroyed,  stating  their  interest  in  the  same:  and  if  the  interest  of  the  insured  be 
other  than  the  entire  and  sole  ownership,  the  names  of  the  respective  owners  or  parties 
interested  shall  be  set  forth,  together  with  their  respective  interests;  the  time,  origin,  and 
circumstances  of  the  fire,  the  occupancy  of  the  building  insured,  other  insurance,  if  any, 
and  copies  of  all  policies,  renewals,  and  endorsements  thereon,  and  shall  produce  a  cer- 
tificate, under  seal  of  a  magistrate,  notary  public,  or  commissioner  of  deeds,  nearest  the 
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place  of  the  fire,  and  not  concerned  in  the  loss  as  creditor  or  otherwise,  or  related  to  the 
insured,  stating  that  he  has  examined  the  circumstances  of  the  insured,  and  verily  believes 
that  the  insured  has,  without  fraud,  sustained  loss  on  the  property  injured  to  the  amount 
claimed  by  the  said  insured. 

And  the  plaintiff  says  that  he  paid  the  premium  on  said  policy,  namely, dollars, 

on  the  ....  day  of (d) ;  that,  on  the  ....  day  of ,  said  building  was  de- 
stroyed [or — damaged]  by  fire;  that  the  amount  of  loss  [or— -damage]  to  said  building 
caused  by  said  fire,  estimated  according  to  the  actual,  cash  value  at  the  time  of  the  fire, 
amounted  to dollars,  and  was  not  more  than  it  would  cost  the  plaintiff  or  the  de- 
fendant to   replace   [or — restore]   said   premises;  that,  on  the  2nd  day  of  January,   1891 

[or — on  the day  of ,  the  giving  of  earlier  notice  having  been  prevented  by — 

stating  the  plaintiff's  absence  or illness \  or  whatever  the  excuse  maybe],  the  plaintiff  gave  notice 
of  said  loss  to  the  defendant,  at  its  office  in  Louisville,  Kentucky;  and  that,  as  soon  as 

possible,  to-wit,  on  the  ....  day  of ,  the  plaintiff  delivered  to  the  defendant,  at  its 

office  in  Louisville,  Kentucky,  a  statement  in  writing,  signed  and  sworn  to  by  the  plaintiff, 
of  said  loss,  giving  a  statement  of  the  property  insured,  and  its  actual,  cash,  sound  value, 
at  the  time  of  the  fire ;  and  stating  that  it  was  totally  destroyed ;  [or — stating  the  part  of 
said  property  which  was  damaged  and  the  part  which  was  not  damaged] ;  and  stating  the 
plaintiff's  interest  in  said  property  and  that  no  one  else  had  any  interest  therein;  [or — 
stating  the  plaintiff's  interest  in  said  property,  and  the  names  of  all  others  owning  it  or 
having  an  interest  in  it,  together  with  their  respective  interests] ;  and  stating  the  time, 
origin,  and  circumstances  of  the  fire,  and  the  occupancy  of  said  building  at  that  time ; 
and  stating  that  the  plaintiff  had  no  other  insurance  on  said  building ;  [or — stating  all  other 
insurance  on  said  building,  with  a  copy  (or— copies)  of  the  policy  (or — policies),  with  the 
renewals  and  indorsements  thereon — (or — on  which  there  was  no  renewal  nor  indorse- 
ment] ;  and  produced  to  the  defendant  a  certificate,  under  seal,  of  G.  H.,  who  was  the  mag- 
istrate [or — notary  public  or  commissioner  of  deeds]  nearest  the  place  of  the  fire,  and  who 
was  not  concerned  in  the  loss  as  creditor  or  otherwise,  nor  related  to  the  plaintiff,  stating 
that  he  had  examined  the  circumstances  of  the  plaintiff,  and  verily  believes  that  the  plain- 
tiff has,  without  fraud,  sustained  loss  on  said  property  to  the  amount  of    dollars  (e). 

[Or — and  the  plaintiff  says  that  the  defendant,  after  receiving  the  aforesaid  notice  of 

loss,  to-wit,  on  the  ....  day  of ,  notified  [or — informed]  the  plaintiff  that  it  did  not 

consider  itself  liable  for,  and  would  not  pay,  any*  part  of  said  loss  [or — damage]  (/). 

[And  the  plaintiff  says  that  in  other  particulars  he  complied  with,  performed,  and 
observed  all  the  other  conditions,  provisos,  restrictions,  prohibitions,  and  stipulations  of  the 
said  policy,  and  of  his  application  therefor,  on  his  part  to  be  complied  with,  performed, 
and  observed,  according  to  the  form  and  effect  of  the  said  policy  and  the  said  appli- 
cation (g)  ]. 

And  the  plaintiff  further  says  that  the  defendant  did  not,  within  sixty  days  after  re- 
ceiving [or — waiving]  proof  of  loss  as  above  stated,  notify  him  of  its  intention  to  rebuild 
[or — repair]  the  aforesaid  premises,  nor  has  it  rebuilt  [or—repaired]  the  same ;  and  that  it 
did  not,  within  said  sixty  days,  request  the  plaintiff  to  submit  differences  between  them  to 
arbitration,  nor  has  there  been  any  submission  to  arbitration  with  reference  thereto ;  and 
that  the  defendant  has  not  paid  any  part  of  said  loss  [or — damage]. 

Wherefore  the  plaintiff  asks  for  judgment  against   the  defendant   for   dollars 

damages  (h)  and  costs  [and  for  any  other  relief  he  may  appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  As  to  the  venue  of  such  actions,  see  Code,  §  71.  Unless  the  action  be  brought  in  a 
county  in  which  the  summons  can  be  served,  the  petition  should  state  facts  showing  that 
the  court  has  jurisdiction  under  §71. 

(b)  "The  plaintiff  need  not  aver  the  truth  of  statements  contained  in  the  application, 
nor  the  performance  or  non-performance  of  conditions  subsequent,  nor  negative  prohibited 
acts,  nor  allege  that  he  is  within  the  excepted  risks"  (May  on  Insurance,  {590;  and  see 
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cases  cited  in  Id.,  $589,  note 4;  and  note  (a)  to  my  next  following  Form) ;  though  it  is  in- 
ferable from  Chitty's  forms  that  such  averments  were  formerly  usual. 
{c)  See  note  (a)  to  Form  10,  a,  ante,  page  508. 

(d)  As  to  this  averment  see  note  (/)  to  the  next  following  Form. 

[e)  As  to  compliance  with  the  condition  concerning  the  certificate  see  note  (£),  ante, 
page  64. 

(/)  1.  This  averment  would  make  unnecessary  all  the  preceding  averments  which  fol- 
low the  averment  of  the  notice  of  loss:  See  P/tanix  Insurance  Company  v.  Spiers  6* 
Thomas,  87  A>.,  288. 

2.  In  Kentucky  and  according  to  what  seems  to  me  to  be  sound  law,  though  in  oppo- 
sition to  what  May  on  Insurance  (f  589)  regards  as  the  weight  of  authority,  the  plaintiff 
can  not  prove  an  excuse  for  non-performance  of  a  condition  precedent  under  an  allegation 
of  performance.  Thompson  v.  Jewell,  1  Mar.,  196;  Cochran  v.  Tatum,  3  Mon.,  404; 
Hoofman  v.  Sharp,  1  /.  /.  M.,  489. 

(g)  This  averment,  taken  from  a  form  of  Chitty's,  might  be  advisable,  if  the  plaintiff 
can  swear  to  its  truth ;  because,  though,  being  an  allegation  of  legal  conclusions,  it  would 
be  insufficient  on  demurrer,  if  the  defendant  should  make  an  issue  on  it  and  the  jury 
should  find  for  the  plaintiff,  the  verdict  would  probably  cure  the  defect  of  omitting  spec- 
ially to  aver  performance  of  some  condition  precedent.     See  note  3,  ante,  page  179. 

(h)  The  prayer  should  be  for  sufficient  damages  to  embrace  interest  from  the  expiration 
of  sixty  days  after  furnishing  proof  or  after  waiver  of  proof. 

b.   Petition  on  a  life-policy,  against  a  foreign  insurance  company  (a). 

Henry  Rudwing, Plaintiff,      1        Jefferson  Court  of  Common  Pleas. 

against  l  Petition. 

The  Germania  Life  Ins.  Co. .  .Defendant.  J 

The  plaintiff,  Henry  Rudwig,  says  that  the  defendant  is  a  corporation  created  by  the 
laws  of  the  State  of  New  York  and  empowered  [to  sue  and  be  sued,  contract  and  be  con- 
tracted with  (b),  and]  to  do  general  life-insurance  business. 

And  the  plaintiff  further  says  that,  upon  the  12th  day  of  April,  1869,  the  defendant, 
[was  authorized  and  empowered  to  do  business  in  the  State  of  Kentucky  (c)  and,]  in  con- 
sideration of  the  representations  made  to  it,  and  of  the  premium  of  $47.54  paid  to  it  on 
said  date,  and  of  the  further  sum  of  $47.54  semi-annual  payments  to  be  paid  on  the  12th 
day  of  October  and  April  in  every  year  during  the  continuance  of  the  said  policy,  did 
assure  the  life  of.  Bernard  H.  Gothelf,  of  Louisville,  Kentucky,  for  the  use  of  the  plain- 
tiff, who  was  the  creditor  of  said  Gothelf  (d),  in  the  sum  of  $2,000.00;  and  the  said  de- 
fendant did,  by  said  policy,  promise  and  agree  to  and  with  him  well  and  truly  to  pay  or  cause 
to  be  paid  the  said  sum  to  the  plaintiff,  his  executors,  administrators,  or  assigns,  within 
sixty  days  after  due  notice  and  proof  of  the  death  of  the  said  Bernard  H.  Gothelf  during 
the  continuance  and  before  the  expiration  of  said  policy.  Said  policy  of  insurance  is 
filed  herewith  [as  part  hereof  marked  Exhibit  UA"  (e)  J. 

And  the  plaintiff  further  says  that  he  paid  to  the  defendant  the  semi-annual  premiums 
of  $47*54  on  or  before  the  12th  days  of  October  and  April  of  each  and  every  year  up  to  the 
....  day  of ,  1878  (/),  upon  which  said  day  of ,  1878,  and  during  the  con- 
tinuance and  before  the  expiration  of  said  policy  of  insurance,  the  said  Bernard  H.  Got- 
helf departed  this  life;  and  due  notice  and  proof  of  the  death  of  said  Bernard  H.  Gothelf 
were  furnished  to  the  defendant  sixty  days  before  the  beginning  of  this  action,  [and  which 
said  proof  of  death  was  made  in  accordance  with  the  direction  and  instruction  of  the  said 
defendant  and  accepted  by  it  as  satisfactory  (g )  ]  ;  yet,  in  violation  of  the  terms  of  its  said 
contract,  the  said  defendant  has  not  well  and  truly  paid  or  caused  to  be  paid  the  said  sum 
of  $2,000.00  assured  to  the  plaintiff,  his  executors,  administrators,  or  assigns  [within  sixty 
days  after  due  notice  and  proof  of  the  death  of  said  Gothelf  (h)  ]  but  refuses  and  fails  to 
pay  the  same  [though  it  has  been  often  demanded  (/)  ]. 

Wherefore  the  plaintiff  prays  for  judgment  for  the  sum  of  $2,000.00,  with  interest  from 
the  1st  day  of  January,  1878,  [until  paid  (j )  ]  and  all  proper  relief. 

A.  B.,  Attorney. 
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(a)  This  form,  including  the  bracketed  parts  of  it  (the  brackets  having  been  inserted 
by  me),  is  a  copy  of  a  petition  concerning  which  the  court  said,  in  Germania  Insurance 
Co.  v.  Rudwigy  &v.,  80  Ky.,  223:  "The  petition  contains  the  usual  averments  which  are 
essential  to  a  cause  of  action  on  such  a  policy." 

Rudwig's  action  was  on  a  policy  which  contained  provisions  that  it  should  "cease  and 
be  void  and  of  no  effect,"  if  the  representations  of  the  assured,  on  the  faith  of  which  the 
contract  was  founded,  should  be  found  in  any  respect  untrue ;  or  if  he  should,  without  the 
consent  of  the  company,  pass  beyond  the  limits  of  the  United  States,  &c. ;  or  if  he  should 
engage  in  the  service  of  any  railroad,  &c. ;  or  should  die  by  his  own  hand  or  bj  the  hands 
of  justice,  &c. :  that  case  is  authority,  therefore,  that  such  provisions  constitute  conditions 
subsequent,  which  may  furnish  matters  for  defence  but  need  not  be  noticed  in  the  plain- 
tiff's petition. 

But,  as  will  be  shown  (because  I  am  unwilling  to  publish  a  defective  or  misleading 
Form  without  explanation),  Rudwig's  petition  made,  not  only  several  unnecessary  state- 
ments, but  one  erroneous  omission  to  which,  however,  the  attention  of  the  court  does  not 
seem  to  have  been  called. 

(b)  These  bracketed  averments  are  clearly  unnecessary,  the  power  to  contract,  &c, 
being  necessarily  embraced  by  the  power  to  do  a  general  life-insurance  business. 

(c)  This  averment  has  been  held  to  be  unnecessary,  not  only  in  an  action  by  the  insured, 
but  in  an  action  by  the  insurer  on  the  defendant's  contract  to  pay  premiums  (see  May  on 
Insurance,  \  590) ;  and  I  submit  that,  as  has  been  held  in  several  cases  (see  May  on  Insur~ 
once,  \  577),  the  defendant  would  be  estopped  from  taking  advantage  of  its  own  wrong 
by  showing  that  the  contract  was  made  in  violation  of  our  statutory  laws  relating  to 
foreign  insurance  companies:  such  ruling  would  conform,  and  ruling  to  the  contrary 
would  not  conform,  to  that  public  policy  which  forbids  judicial  enforcement  of  such  con- 
tracts in  actions  brought  by  foreign  insurance  companies,  as  to  which  see  Franklin  Ins. 
Co.  v.  Louisville  and  Ark.  Packet  Co.,  9  Rush,  590.  It  seems  clear,  at  any  rate,  that  the 
burden  of  alleging  and  proving  that  the  insurer  has  done  its  duty  by  complying  with  those 
laws  ought  not  to  be  thrown  on  the  insured. 

(d)  A  person  can  not  lawfully  insure  another's  life  for  his  own  benefit,  unless  he  have 
"a  reasonable  ground,  founded  on  the  relations  of  the  parties,  either  pecuniary  or  of 
blood  or  affinity,  to  expect  some  benefit  or  advantage  from  the  continuance  of  the  life  of 
the  assured"  (81  Ky.,  375) ;  and  in  an  action  on  the  policy  the  plaintiff's  petition  should 
show  that  he  had  such  an  interest.  May  on  Insurance,  \  590.  It  seems  clear  that  A.'s 
indebtedness  to  8  for  $20.00  does  not  make  it  lawful  for  B.  to  insure  A.'s  life  for  $2,000.00; 
and  that  Rudwig's  petition  was  defective  in  failing  to  state  the  amount  of  Gothelf's 
indebtedness  to  him — a  defect,  however,  to  which  the  attention  of  the  court  does  not 
appear  to  have  been  called  by  demurrer  or  otherwise. 

(e)  These  bracketed  words  seem  to  be  unnecessary.     See  note  (h),  ante,  page  500. 

(/)  The  plaintiff's  agreement  to  pay  the  premiums  and  the  defendant's  agreement  to 
pay  the  $2,000.00  being  independent  covenants  (see  note  4,  ante,  page  68),  the  averment  of 
payment  of  the  premiums  would  have  been  unnecessary  if  those  payments  had  not  been, 
as  they  were,  expressly  declared  to  be  conditions  precedent  to  the  plaintiff's  right  of 
recovery.     See  note  (a),  ante,  page  500. 

(g)  This  averment  was  unnecessary,  the  allegation  of  due  notice  and  proof  of  death 
having  been  furnished  being  sufficient:  and,  in  an  action  on  a  policy  requiring  "due 
notice  and  proof  of  death,"  it  is  not  necessary  for  the  plaintiff's  proof  to  state  the  facts  and 
circumstances  attending  the  death  ;  and  if  it  unnecessarily  state  that  the  death  resulted 
from  a  cause  which,  according  to  a  provision  in  the  policy,  would  make  it  void,  an  answer 
of  the  defendant,  averring  that  the  plaintiff's  proof  stated  the  existence  of  that  fact, 
would  not  present  a  defence,  the  plaintiff's  allegations  concerning  notice  and  proof  of 
death  not  having  been  denied.     Connecticut  Afut.  Life  Ins.  Co.  v.  Sieqel,  9  Bush,  450. 

(h)  This  averment  was  unnecessary,  and,  standing  alone,  it  would  have  been  insufficient, 
as  payment  at  any  time  before  the  commencement  of  the  action  would  have  constituted  a 
defence. 

(*)  This  averment  was  unnecessary,  it  being  the  defendant's  duty  to  pay  the  money 
without  demand,  within  sixty  days  after  notice  and  proof  of  death  ;  and,  if  a  demand  had 
been  necessary,  the  mode  of  stating  it  would  have  been  insufficient.  See  note  VI,  ante, 
page  73. 

(j)  A  prayer  for  interest  on  money  "until  paid"  is  not  only  unnecessary  but  seems 
unadvisable;  as,  on  a  prayer  for  interest  omitting  those  words,  the  court  might  give  judg- 
ment for  the  interest  which  had  accrued,  and  the  judgment  therefor  would  bear  interest. 
See  G.  S.,  ch.  60,  J  6. 
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1 5 .  Petition  on  wife's  contract,  made  by  her  whilst  unmarried (d). 

A.  B Plaintiff,       \  Lee  Circuit  Court. 

against  V  Petition. 

C.  D.,  and  his  wife,  E.  D Defendants.  J 

The  plaintiff,  A.  B.,  says  that  the  defendant,  E.  D.,  who  is  wife  of  the  defendant,  C. 
D.,  and  who  was  E.  F.  before  her  marriage,  did,  whilst  unmarried,  by  a  writing  [state 
date,  &c,  as  in  Form  1],  promise  to  pay  to  the  plaintiff  five  hundred  dollars  six  months 
after  said  date  [and  that  said  C.  D.,  by  virtue  of  said  marriage,  became  the  owner  of  per- 
sonal property  belonging  to  his  said  wife  of  the  value  of  over  six  hundred  dollars  (b)  ] ; 
and  that  neither  of  the  defendants  has  paid  any  part  of  said  money  nor  any  interest 
thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  them  for  five  hundred  dollars  and 
interest  from  [the  date  of  maturity  of  the  note]  and  costs  [and  any  other  relief  he  may 
appear  entitled  to]. 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  As  to  this  form,  see  note  (4),  ante,  pages  32,  33.  As  the  plaintiff  is  not  bound  to 
allege  that  he  requested  the  wife  to  pay  (note  VI,  ante,  page  73),  and  as  her  husband's  lia- 
bility depends  on  her  liability,  it  seems  unnecessary  to  aver  that  he  was  requested  to  pay. 

(i)  This  allegation  is  unnecessary;  but,  if  made  and  proved  or  not  denied,  the  plain- 
tiff would,  doubtless,  be  entitled,  as  in  an  action  aganst  heirs  to  whom  property  has  de- 
scended (see  note  3,  ante,  page  374),  to  a  judgment  against  the  husband  in  personam,  unless 
other  debts  be  shown  to  have  existed. 

16.  Creditor's  petition  against  decedents  personal  and  real  represen- 

tatives (a). 

Lee  Circuit  Court. 

A.  B Plaintiff,        ] 

against  V  Petition. 

C.  D.,  administrator,  and  G.  F.  and  H.  I.,  heirs  of  E.  F Defendants,  J 

The  plaintiff,  A.  B.,  says  that  the  aforesaid  E.  F.,  by  a  writing  dated  the  ... .  day  of . . . ., 
which  he  signed  and  delivered  to  the  plaintiff,  and  which  is  filed  herewith,  promised  to 
pay  to  the  plaintiff  five  hundred  dollars  six  months  after  said  date;  that,  the  said  E.  F. 
having  died  intestate,  the  defendant,  C.  D.,  was  appointed  and  qualified  as  administrator 
of  his  estate  by  an  order  duly  made  (b)  by  the  county  court  of  Lee  County,  on  the  ... . 

day  of (c),  [an  attested  copy  of  which  order  is  filed  herewith  (a*)  ] ;  that  the  said  E. 

F.  left,  as  his  only  heirs,  the  defendant,  G.  F.,  son  of  the  said  E.  F.,  and  the  defendant, 
H.  I.,  grand-daughter  of  the  said  E.  F.,  and  daughter  of  K.  I.,  who  was  daughter  of  said 
E.  F.,  and  died  during  his  lifetime;  [that  the  said  G.  F.  and  H.  I.  received  by  descent 

from  the  said  E.  F.  real  estate  situated  in  Lee  County  of  the  value  of dollars,  and 

the  said  G.  F.  sold  his  interest  therein  for dollars  on  the  ....  day  of (e)  ] ; 

and  that  neither  the  said  E.  F.  nor  either  of  the  defendants  has  paid  any  part  of  said 
money  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant,  C.  D.,  as  administrator 
as  aforesaid,  and  against  the  said  G.  F.  and  H.  I.,  [personally — or]  as  heirs  as  aforesaid, 
for  five  hundred  dollars  and  interest  thereon  from  [the  maturity  of  the  debt],  and  costs 
[and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  necessary.)  L-  M.,  Attorney. 

(a)  1.  The  same  actions  which  lie  in  behalf  of  a  creditor  against  the  administrator  and 
heirs  of  a  decedent  lie  against  his  executor  and  devisees.  At  law,  upon  a  contract  ex- 
pressly binding  the  heirs  of  a  decedent,  his  creditor  can  maintain  either  a  joint  action,  or 
separate  actions,  against  his  personal  and  real  representatives.  But,  unless  the  heirs  be 
expressly  bound  by  the  decedent's  contract,  the  creditor  can  not  maintain  an  action,  at 
law,  against  his  heirs  or  devisees  except  in  conjunction  with  his  administrator  or  executor; 
and  in  such  action,  the  creditor,  if  his  demand  be  sustained,  is  entitled  to  a  judgment 
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against  the  personal  and  real  representatives,  to  be  levied  of  assets  which  have  cone  or 
may  come  to  the  hands  of  the  former  and  of  estate  which  has  come  or  may  come  to  the 
hands  of  the  latter ;  unless  as  to  the  latter,  it  be  alleged  and  proved  or  not  denied  that 
real  property  has  come  to  their  hands  by  descent  or  devise,  in  which  case  the  creditor  is 
entitled  to  a  judgment  in  personam  against  them,  to  the  extent  of  the  value  of  sac* 
property,  not  exceeding  the  amount  of  the  plaintiff's  demand.  But  under  an  execution 
on  a  judgment,  to  be  levied  of  assets  and  estate  which  have  come  or  may  come  to  the 
hands  of  the  defendants,  it  is  the  sheriff's  duty  to  sell,  1st,  the  estate  in  the  hands  of 
the  personal  representative;  2d,  the  estate  descended  to  the  heir;  and,  3d,  the  estate 
devised.  As  to  the  foregoing  propositions,  sec  note  II,  ante,  page  372,  and  Gem.  SL,  ci. 
38,  art.  18,  J  2. 

2.  As  to  stating  the  pedigree  of  heirs,  see  ante,  last  paragraph  of  notes  on  page  148; 
2d  paragraph  of  notes  on  page  76;  and  3d  paragraph  of  note  14,  page  127. 

3.  Though,  in  general,  a  creditor,  before  suing  a  personal  representative,  must  make 
oath  that  his  demand  is  just,  &c,  and  make  proof  of  its  correctness,  unless  it  be  founded 
on  a  written  contract,  and,  on  presentation  thereof  to  the  personal  representative,  request 
payment,  his  petition  need  not  state  that  he  has  done  so ;  and  no  affidavit  or  demand  is 
necessary  as  to  real  representatives.     See  Code,  §437,  and  notes  thereto. 

4.  As  to  actions  in  equity  against  heirs  and  devisees,  see  Form  66,  post,  and  notes  thereto. 
(b)  See  Code,  g  122,  and  notes. 

(<r)  In  general,  an  action  can  not  be  maintained  against  a  personal  representative,  if 
commenced  within  six  months  after  the  qualification  of  the  first  personal  representative  of 
the  decedent.     G.  S.t  ch.  39,  art.  I,  §23. 

(d)  This,  though  perhaps  usual,  seems  to  be  unnecessary,  though  the  copy  may  be 
filed  as  an  exhibit  under  {  128. 

(e)  See  G.  S.,  ch.  44,  art.  I,  J  8. 

17.   Petitions  in  actions  on  statutory  bonds  (a). 

(1).   Petitions  in  actions  on  fiducial  bonds. 

a.   Creditor* s petition  against  administrator  and  his  sureties,  suggesting  a  devastavit  [I). 

A.  B.  and  the  Commonwealth  of  Kentucky, 

suing  for  the  benefit  of  said  A.  B., Plaintiffs  (r), 

against 

C.  D.,  E.  F.,  and  G.  H., Defendants. 

The  plaintiffs,  A.  B.,  and  the  Commonwealth  of  Kentucky,  suing  for  the  benefit  of 
said  A.  B.,  say  that  the  defendant,  C.  D.,  having  been  appointed  administrator  of  the 

estate  of  I.  J.,  by  an  order  duly  made  (d)  by  the  county  court  of county,  he,  as 

principal,  and  the  defendants,  E.  F.  and  G.  H.  as  his  sureties,  subscribed  a  bond  dated 

the  ....  day  of ,  which  was  approved  by  said  court,  and  attested  by  its  clerk,  and 

which  is  in  his  office  [and  an  attested  copy  of  which  is  filed  herewith],  and  by  which  they 
covenanted  to  and  with  the  plaintiff,  the  Commonwealth  of  Kentucky,  that  the  said  C 

D.  would  well  and  truly  administer  the  goods,  chattels,  credits,  and  effects  of  the  said 
I.  J.  according  to  law  (e) ;  that,  in  an  action  brought  by  the  plaintiff,  A.  B.,  against  the 

said  C.  D.,  administrator  as  aforesaid,  in  the circuit  court,  the  said  court,  on  the 

day  of ,  duly  rendered  (d)  a  judgment  in  favor  of  the  plaintiff  against  said 

C.  D.,  as  such  administrator,  for dollars  and  interest  from  the  . .    .  day  of , 

until  paid,  and  costs,  which  amounted  to dollars,  as  appears  of  record  in  said  court, 

which  said  judgment  is  in  full  force  and  effect,  and  has  not  been  to  any  extent  satisfied; 
and  that,  when  said  Judgment  was  rendered  (/),  personal  property  of  the  said  I.J. 
had  come  to  the  hands  of  the  said  C.  D.,  administrator  as  aforesaid,  to  be  administered, 
of  the  value  of dollars  [or—  of  value  more  than  sufficient  to  satisfy  said  judg- 
ment] (g),  and  which  the  said  C.  D.  eloined  [or—  wasted— or—  disposed  of  and  converted 
to  his  own  use]. 

Wherefore  the  plaintiffs  ask  for  judgment  in  favor  of  said  A.  B.  against  the  defend- 
ants for dollars  damages  and  costs  [and  any  other  relief  the  said  A.  B.  may  appear 

entitled  to]. 

(Verification  as  in  Form  1.)  L.  M.,  Attorney. 


Lee  Circuit  Court. 
Petition. 
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(a)  I.  The  Code  and  General  Statutes  require  bonds  containing  express  covenants, 
instead  of  the  penal  bonds  which  were  formerly  given  in  attachment  and  injunction  suits, 
and  by  sheriffs,  guardians,  administrators,  &c.  Such  bonds,  being  in  the  custody  of  pub- 
lic officers,  can  not  be  Hied  with  petitions  in  actions  thereon,  and,  consequently,  such 
petitions  must  be  verified.     See  notes  to  Form  I,  ante. 

2.  The  Code  does  not  require  the  plaintiff  to  file  a  copy  of  such  bond  with  his  petition  ; 
for,  though  g  1 20  has  substituted  a  reference  in  the  petition  to,  and  filing  therewith  of,  a 
writing  sued  on  for  the  profcrt  required  by  the  common  law  in  actions  on  contracts  under 
seal,  no  provision  of  the  Code  requires  the  plaintiff  to  file  a  copy  of  a  contract  the  orgi- 
nal  of  which  he  can  not  file. 

The  common  law  does  not  require  profert  of  a  writing  which  is  in  the  rightful  custody 
of  a  public  officer  (2  J.J.  M.,  270) ;  and,  as  the  chief  object  of  profert  is  to  enable  the 
defendant  to  see  the  writing  and  to  take  a  copy  of  it  if  he  choose  to  do  so,  and  as  writings 
in  official  custody  are  equally  accessible  to  both  parties,  the  reason  for  requiring  profert 
does  not  seem  applicable  to  copies  thereof;  and  profert  of  such  copies  seems  to  have  been 
held  unnecessary  in  Anderson  v.  Barry,  4  /.  J.  A/.,  265,  and  Kelly  v.  Lank  and  Stephens % 
7  B.  M.t  220;  but  such  profert,  if  not  held  to  be  necessary,  was  held  to  be  sufficient  in 
Moore's  ex>rs  v.  Paul,  2  Bibb,  330;  Brents  v.  Sta/tl,  3  Id.,  482;  Stout  v.  Ashton,  5  A/on., 
252,  and  Carson,  crV.,  v.  Pearl,  S*c,  '4.  J.J.  M.,92;  and,  if  such  profert  be  necessary  now, 
it  seems  clear  that,  under  the  Code,  the  fijing  of  an  attested  copy  with,  and  referring 
thereto  in,  the  petition  would  be  equivalent  to  the  ancient  mode  of  making  profert. 

Under  the  G.  S.,  ch.  37,  $4,  5,  if  an  attested  copy  of  a  statutory  bond  be  filed  by  the 
plaintiff,  *'  the  defendant  shall  plead  thereto  as  if  the  original  were  filed;  "  and  such  copy 
would,  at  any  rate,  constitute  an  exhibit  under  \  128  of  the  Code. 

(6)  1.  In  this  action  it  is  not  necessary  to  name  the  principal  defendant  as  administrator 
in  the  caption  of  the  petition.     See  4  Bibb,  83. 

2.  Before  a  creditor  can  maintain  an  action  at  law  for  a  devastavit,  his  debt  must  be 
ascertained  by  a  judgment  against  the  personal  representative  (1  f.  J.  M.,  180;  2  Id., 
208) ;  but,  though  it  was  formerly  held  otherwise,  a  return  of  nulla  bona  is  not  necessary 
(3  Met.,  63,  and  cases  cited) ;  and,  after  such  judgment,  though  it  was  formerly  held  other- 
wise, the  creditor  can  maintain  an  action  against  the  personal  representative  and  the  sure- 
ties in  his  fiducial  bond,  for  a  devastavit,  without  having  established  it  in  an  aotion  against 
him.     1  J.  J.  M.,  183-84;  2  Id.,  19,  20. 

As  to  actions  in  equity,  for  a  devastavit,  without  having  obtained  a  judgment  at  law 
against  the  personal  representative,  see  3  B.  M.,  217  j>  7  Id.,  376;  3  Met.,  63. 

3.  Formerly,  a  judgment  against  a  personal  representative,  to  be  levied  of  assets,  es- 
topped him,  in  an  action  for  a  devastavit,  from  denying  the  reception  of  assets,  and  the 
plaintiff  was  entitled  to  a  personal  judgment  against  him,  though  he  had  received  no 
assets  or  had  duly  administered  them  (Hardin,  406-7;  6  J.J.  M.,  230)  ;  but  under  the 
G.  S.,  ch.  39,  art.  2,  §31,  substantially  re-enacting  {  1  of  an  act  of  181 1  (M.  <5r*  B.,  672), 
the  plaintiff  in  an  action  against  a  personal  representative  is  only  entitled  to  a  judgment 
to  be  levied  of  assets,  though  the  defendant  make  default  or  confess  assets  or  file  a  false 
plea  with  reference  thereto  (2  J.  J.  M.,  208-09);  and  the  judgment,  though  it  raises  a 
presumption  of  assets  received,  does  not  estop  the  defendants  from  showing  that  none 
were  received,  or  that  they  were  duly  administered.     1  J.  J.  Af.,  298;  8  B.  M.,  &$. 

(c)  Under  chapter  81,  f  8  of  the  General  Statutes,  the  Commonwealth  must  be  the 
obligee  in  all  bonds  for  the  performance  of  any  fiducial  or  public  office ;  and,  according  to 
the  common  law,  only  the  Commonwealth  has" a  legal  right  of  action  thereon;  but  ch.  48, 
art.  1,  }  10,  authorizes  an  action  on  a  guardian's  bond  to  be  brought  in  the  name  of  the 
Commonwealth  by  the  ward  as  relator;  and  ch.  81,  §9,  declares  that,  for  any  breach  of  a 
fiducial  or  official  bond,  an  action  in  the  name  of  the  Commonwealth  may  be  brought  by 
the  person  injured,  for  his  benefit  and  at  his  costs. 

But  \  18  of  the  Code  declares  that  «'  every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  is  provided  in  §21 ;  "  and  §21  declares,  inter  alia,  that 
"a  person  with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of  another 
.  .  .  may  bring  an  action  without  joining  with  him  the  person  fbr  whose  benefit  it  is 
prosecuted;"  and  these  provisions  were  contained  in  the  Codes  of  1851  and  1854. 

In  Commonwealth  for  Harris  v.  Teal,  <5rV.,  14  B.  M.,  29,  it  was  held  that  an  action  on 
a  constable's  bond,  fer  an  official  defalcation,  could  be  maintained  in  the  name  of  the 
Commonwealth  for  the  use  of  the  person  injured ;  whilst  in  Lane  v.  Kasey,  1  Met.,  410,  it 
was  held  that,  on  a  warehouseman's  bond  to  the  Commonwealth,  binding  him  to  pay  to 
the  owners  of  tobacco  moneys  arising  from  the  sales  thereof,  an  owner  of  tobacco  could 
we  for  a  breach  without  making  the  Commonwealth  a  party;  and  in  Neely  v.  Merritt,  9 
Busk,  346,  which  was  an  action  on  an  executor's  bond,  the  court,  without  deciding  whether 
the  Commonwealth  was  a  necessary  party  or  not,  impliedly  conceded  that  the  Common- 
wealth  could  not  have  maintained  the  action  except  in  conjunction  with  the  real  parties 
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in  interest ;  and  it  is  settled,  as  a  general  rule,  that  a  plaintiff  can  not  maintain  an  action 
on  an  equitable  right  of  action,  without  making  the  holder  of  the  legal  right  of  action  a 
party  as  co-plaintiff  or  defendant.     See  note  I  to  J  18. 

In  suing  on  a  fiducial  or  official  bond,  it  seems  to  be  certainly  safe,  if  not  necessary,  to 
join  the  Commonwealth  and  the  real  party  in  interest  as  plaintiffs  in  the  action. 

(d)  See  Code,  \  122. 

(e)  See  G.  S.t  eh.  39,  art.  2,  §$9,  10. 
(/)  See  18  B.  Af.t  210;  8  Bush,  237. 

\g)  A  description  of  the  property  constituting  assets  is  not  necessary.     18  B.  Af.t  208. 

b.  Distributee's  petition  against  administrator  and  his  sureties  (a). 

Lee  Circuit  Court. 
A.  B.,  Distributee  of  C.  D.,  and  the  Commonwealth  of 

Kentucky,  suing  for  the  benefit  of  A.  B., Plaintiffs, 

against  [  Petition. 

E.  F.,  administrator  of  C.  D.,  and  G.  H.  and  I.  J., 

his  sureties Defendants. 

The  plaintiffs,  A.  B.,  and  the  Commonwealth  of  Kentucky,  suing  for  the  benefit  of 
said  A.  B.,  say  that  the  defendant,  E.  F.,  having  been  appointed  administrator  of  the 
estate  of  C.  D.,  by  an  order  duly  made  (b)  by  the  county  court  of  Lee  County,  he,  as 
principal,  and  the  defendants,  G.  H.  and  I.  J.,  as  his  sureties,  subscribed  a  bond  dated 

the  ....  day  of ,  which  was  approved  by  said  court  and  attested  by  its  clerk,  and 

which  is  in  his  office  [and  an  attested  copy  of  which  is  filed  herewith  {e)  ],  and  by  which 
they  covenanted  to  and  with  the  plaintiff,  the  Commonwealth  of  Kentucky,  that  the  said 

E.  F.  would  well  and  truly  administer  the  goods,  chattels,  credits,  and  effects  of  the  said 
C.  D.  according  to  law,  and  would  make  a  just  and  true  account  of  all  his  actings  and 
doings  therein,  and  would  well  and  truly  make  a  just  and  proper  distribution  of  any  sur- 
plus money,  effects,  and  rents  that  might  come  to  his  hands,  or  to  any  one  for  him,  by 
color  of  his  office,  to  the  persons  entitled  thereto  (d)  ;  that  the  plaintiff,  A.  B.,  and  his 
brothers,  L.  M.  and  N.  O.,  were  the  only  children,  and  are  the  sole  distributees  of  the 

said  C.  D. ;  that,  on  the  ....  day  of ,  the  said  E.  F.,  as  administrator  as  aforesaid, 

was  indebted  to  the  said  distributees  in  the  sum  of dollars,  for  money  and  the  pro- 
ceeds of  personal  property  of  the  said  C.  D.,  as  is  shown  by  a  settlement  made  by  said  E. 

F.  with  said  county  court  on  the  ....  day  of ,  and  by  it  approved  and  ordered  to 

be  recorded,  as  appears  of  record  in  said  court ;  and  that,  on  the  ....  day  of ,  the 

said  A.  B.  tendered  to  said  E.  F.  a  bond,  with  good  sureties,  covenanting  that  the  said 
A.  B.  would  refund  to  said  E.  F.,  administrator  as  aforesaid,  the  said  A.  B.'s  due  pro- 
portion of  any  debts  or  demands  which  might  afterward  appear  against  the  said  C.  D., 
and  the  costs  attending  the  recovery  of  the  same(i),  and  requested  the  said  E.  F.  to  pay 

to  the  said  A.  B dollars  (being  one-third  of  the  aforesaid  sum  of  ... .  dollars)  (/) ; 

but  that  neither  of  the  defendants  has  paid  to  said  A.  B.  any  part  of  said  money  or  any 
interest  thereon. 

Wherefore  the  plaintiffs  ask  for  a  judgment  in  favor  of  the  said  A.  B.  against  the 
defendants  for dollars  and  interest  thereon  from  [the  date  of  tendering  the  refund- 
ing bond  and  requesting  payment]  and  costs  [and  any  other  relief  the  said  A.  B.  may 
appear  entitled  to]. 

(Verification  as  in  Form  1.)  S.  T.,  Attorney. 

(a)  1.  As  to  joining  the  distributee  and  the  Commonwealth  as  plaintiffs,  see  note(<")  to 
form  17,  a. 

2.  A  distributee  can  maintain  an  action  at  law  against  the  administrator  and  his  sure- 
ties (or  against  the  sureties,  Code,  §27),  without  having  obtained  a  judgment  against  the 
administrator.  G.  S..  eh.  39,  art.  2,  #9,  and  eh.  81,  §9;  2  Bibb,  292-93,  referring  to  J  J* 
of  act  of  1797,  M.  &  B.%  663. 

3.  Though  co-distributees  must  join  as  plaintiffs  in  an  action  in  equity  against  an  ad- 
ministrator, for  a  settlement  of  his  accounts  and  distribution,  or  must  make  those  refusing 
to  join  defendants  in  the  action   {Wilkinson  v.  Perrin,   7  Afon.%  214;  Duncan  v.  Mhner% 


Digitized  by 


Google 


PETITIONS  ON   WRITTEN   CONTRACTS.  523 

&V.,  4  J.J.  M.,  443),  they  can  not  join  in  an  action  at  law  on  the  fiducial  bond.  7  Bush, 
513;  SJJM.,2S6. 

4,  This  action  must  be  brought  in  the  county  in  which  the  administrator  was  qualified. 
Code,  i  66. 

(4)  See  Code,  \  122. 

(c)  See  note  (a)  2  to  Form  17,  a. 

(d)  See  G.  S.,  cA.  39,  <«*.  2,  #9,  10. 
(4  See  G.  £.,  <*.  39,  «rf.  2,  J  11. 

(/)  See  2  Z&f.,  346;  2  /./.  M„  202;  4  /</.,  5a 

c.  Petition  on  guardian's  bond. 
(Caption  as  in  Form  17,  a.) 

The  plaintiff,  A.  B.,  and  the  Commonwealth  of  Kentucky  suing  for  the  benefit  of  said 
A.  B.,  say  that  the  defendant,  C.  D.,  having  been  appointed  guardian  of  the  plaintiff,  A. 
B.,  and  of  his  brothers,  L.  M.  and  N.  O.,  by  an  order  duly  made  (a)  by  the  county  court 
of  Lee  county  (b),  the  said  C.  D.,  as  principal,  and  the  defendants,  E.  F.  and  G.  H.,  as 
his  sureties,  executed  a  covenant  to  the  plaintiff,  the  Commonwealth  of  Kentucky,  dated 

the  ....  day  of ,  which  was  approved  by  said  court  [and  an  attested  copy  of  which 

is  filed  herewith  {c)  ],  and  in  which  it  was  recited  that  the  said  C.  D.  had  been  appointed 
guardian  of  the  plaintiff  and  of  said  L.  M.  and  N.  O.,  and  was  covenanted  by  the  defend- 
ants that  the  said  C.  D.  would  faithfully  discharge  the  trust  as  guardian  aforesaid  (d),  and 

which  bond  is  in  the  office  of  the  clerk  of  said  court ;  that,  on  the  ....  day  of , 

the  said  C.  D.,  as  guardian  as  aforesaid,  was  indebted  to  his  said  wards  in  the  sum  of 

dollars,  for  money  of  theirs  received  by  him,  with  interest  thereon  from  the  .... 

day  of ,  as  is  shown  by  an  ex  parte  (e)  settlement  made  by  him  with  said  county 

court  on  the  ....  day  of ,  and  by  it  approved  and  ordered  to  be  recorded,  as  ap- 
pears of  record  in  said  court ;  that  on  the  < . . .  day  of ,  the  plaintiff,  A.  B.,  having 

attained  the  age  of  twenty-one  years,  requested  said  C.  D.  to  pay  him   dollars 

(being  one-third  of  said  sum  of dollars)  and  interest  thereon  from  the  ....  day  of 

;  but  that  no  part  of  said  money  nor  any  interest  thereon  has  been  paid  to  him  by 

either  of  the  defendants. 

[Or,  after  the  words  "is  in  the  office  of  the  clerk  of  said  court" — that  the  plaintiff, 
A.  B.,  has  attained  the  age  of  twenty-one  years,  and  that  the  said  C.  D.  failed  to  discharge 
the  trust  aforesaid,  by  failing  to  collect  sundry  sums  of  money  due  to  said  wards,  and  also 
by  spending  and  wasting  the  estate  of  said  wards  (/)]. 

Wherefore  the  plaintiffs  ask  for  judgment  in  favor  of  said  A.  B.  against  the  de- 
fendants for dollars,  being  one-third  of  the  aforesaid  sum  of dollars,  and 

interest  thereon  from  [the  date  interest  is  shown  to  be  due  by  the  settlement],  and  costs, 
and  any  other  relief  the  said  A.  B.  may  appear  entitled  to  [or,  if  the  petition  adopt  the 
foregoing  bracketed  averments  or  otherwise  charge  a  failure  to  collect  money  or  wasting 
of  the  estate — wherefore  the  plaintiffs  ask  for  a  judgment  in  favor  of  said  A.  B.  against 

the  defendants  for dollars  damages  and  costs,  and  any  other  relief  the  said  A.  B. 

may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  R.  S.,  Attorney. 

(a)  See  Code,  §  122. 

{b)  In  Greenly,  <5rV.,  v.  Daniels,  6  Busk,  41,  it  was  held  that,  under  §98  of  the  Code  of 
1854,  which  is  the  same  as  J  67  of  this  Code,  an  action  against  a  guardian  for  money  shown 
to  be  due  to  his  ward  by  a  settlement  in  the  county  court  must  be  brought  in  the  county 
in  which  the  guardian  was  qualified;  because,  said  the  court,  "these  settlements  being 
only  prima  facie  evidence  of  the  balance  due  to  the  wards,  and  subject  to  revision  and 
correction  by  the  circuit  court,  we  are  of  opinion  that  the  relief  sought  by  the  plaintiffs 
substantially  involved  a  settlement  of  the  guardian's  accounts."  That  reasoning  applies, 
with  perhaps  unanswerable  force,  to  a  ward's  action  in  equity  to  surcharge  and  falsify  a 
guardian's  settlement  in  the  county  court:  but,  1,  though  such  ex  parte  settlement  is  only 
prima  facie  evidence  against  the  wards,  it  has  never  been  held,  so  far  as  I  am  aware,  to 
be  only  prima  facie  evidence  against  the  guardian ;  2,  the  wards  in  Greenly,  &*c,  v.  Dan* 
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iels,  did  not  seek  to  surcharge  or  falsify  the  settlement,  but  sued  for  money  which  it  showed 
to  be  due ;  and,  3,  the  defendants  in  that  case  did  not  allege  that  there  was  any  mistake 
in  the  settlement.     It  seems  to  me  that  such  an  action  is  not  embraced  by  {  67. 

(c)  See  note  (a)  2  to  Form  17,  a. 

(d)  1.  See  G.  S.,  ch.  48,  art.  I,  {3. 

2.  Wards  have  no  right  to  join  in  action  at  law  on  the  covenant.  5  J.  J.  M.,  286;  7 
Bushy  513.  In  Greenly,  <5rV.,  v.  Daniels,  cited  above,  there  was  no  objection  for  mis- 
joinder. 

3.  As  to  joining  the  ward  and  the  Commonwealth  as  plaintiffs  in  the  action,  see.  note  (e) 
to  Form  17,  a. 

(e)  The  Code  (£  115)  declares  that  "pleadings  must  be  in  the  English  language;"  but 
many  Latin  words  and  phrases  have  been  Anglicized  by  usage. 

(/)  1.  These  averments  were  held  to  be  sufficient,  in  Darland  and  Bant  a  v.  The  Jus- 
tices, firV.,  4  Bibb,  523;  because,  said  the  court,  "it  is  a  general  rule  in  pleading,  that 
where  a  subject  comprehends  a  multiplicity  of  matter,  there,  in  order  to  avoid  prolixity,  the 
law  allows  of  general  pleading."  But  I  believe  that,  under  the  Code,  it  would  be  more 
safe,  if  it  is  not  necessary,  to  state  from  whom  the  money  was  due,  and  how  the  estate  was 
wasted,  &c.  See,  ante,  second  paragraph  of  notes  on  page  76 ;  third  paragraph  of  note 
K4t  page  127;  and  last  paragraph  of  notes  on  page  148. 

2.  As  to  the  liability  of  a  guardian  and  his  sureties  for  waste,  see  G.  S.,  ck.  66,  art. 
3,i  6. 

3.  It  seems  to  me  that,  if  the  legislature  had  intended  to  require  actions  against  a 
guardian,  for  waste  of  a  ward's  real  property  and  for  failure  to  collect  money  due  to  the 
ward,  to  be  brought  in  the  county  in  which  the  guardian  was  qualified,  §  67  of  the  Code 
would  have  required  all  actions  against  guardians  to  be  so  brought;  and,  consequently, 
that,  even  if  J  67  applies  to  an  action  on  a  guardian's  settlement  in  the  county  court,  it 
does  not  apply  to  actions  for  waste  or  for  conversion  of  a  ward's  personal  property  to  the 
guardian's  use,  or  failure  to  collect  money  due  to  the  ward.  But  see  Stone's  adm'r  v. 
Powell,  &c,  13  B.  M.,  342. 

(2)  Petitions  in  actions  on  official  bonds  (a). 

a.  Petition  on  a  constable1  s  bond,  for  failing  to  execute  a  distress<oarrant  and  failing  to  colled 
claims  or  pay  money  collected. 

Lee  Circuit  Court. 
A.  B.,  and  the  Commonwealth  of  Kentucky, 

suing  for  the  benefit  of  said  A.  B., Plaintiffs, 

against 
C.  D.,  E.  F.,  and  G.  H Defendants. 

The  plaintiffs,  A.  B.,  and  the  Commonwealth  of  Kentucky  suing  for  the  benefit  of  said 
A.  B.,  say  that,  on  the  1st  Monday  in  August,  1890,  the  defendant,  C.  D.,  was  elected  to 

the  office  of  constable  by  the  people  of  the justice's  district  in  Lee  county,  for 

the  term  of  two  years,  commencing  on  the  1st  day  of  June,  1891 ;  that,  as  appears  of  record 
in  the  county  court  of  said  county,  the  said  C.  D.  took  the  official  oaths  required  by  law 
to  be  taken  by  constables,  and,  on  the  ....  day  of ,  he,  as  principal,  and  the  de- 
fendants, E.  F.  and  G.  H.,  as  his  sureties,  executed  a  bond  bearing  that  date  [or — dated, 
Ac],  which  was  approved  by  said  court,  to  the  plaintiff,  the  Commonwealth  of  Kentucky, 
covenanting  that  the  said  C.  D.  would  well  and  truly  execute  and  return  make  of  all 
process  and  precepts  to  him  directed  and  to  him  delivered,  and  would  pay  and  satisfy  all 
sums  of  money  by  him  received  upon  any  such  process  or  precept,  or  any  note,  account, 
fee-bill,  or  claim  placed  in  his  hands  for  collection,  to  the  person  entitled  thereto  or  to  his 
order;  and  in  all  other  things  would  well  and  truly  execute  and  perform  the  said  office  of 
constable  during  his  continuance  therein  (b),  which  bond  is  on  file  in  the  office  of  the  clerk 
of  said  court  [and  an  attested  copy  of  which  is  filed  herewith  [c)  ],  and  that  the  said  C.  D. 
entered  upon  the  duties  of  said  office  on  the  1st  day  of  June,  1891,  and  the  plaintiffs  further 
say — 

1.  That,  on  the  ....  day  of ,  the  said  A.  B.  [or  his  agent,  I.  J.]  made  oath  before 

L.  M.,  a  justice  of  the  peace  in  and  for  said  county,  that  N.  O.  was  indebted  to  the  said 
A.  B.  in  the  sum  of dollars  for  [one  year's]  rent  of  premises  in  said  county,  pay- 
able in  money  on  the  ....  day  of ,  and  thereupon  the  said  L.  M.  issued  a  distress- 
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▼arrant  directed  to  the  said  C.  D.,  constable  as  aforesaid  [or — directed  to  the  sheriff  or 
any  constable  of  said  county]  and  authorizing  him  to  distrain  the  personal  estate  of  said 

N.  0.,  for  the  said  sum  of dollars,  with  interest  from  the  [date  when  the  rent  fell 

due]  and  costs  (d),  which  warrant  was  delivered  to  the  said  C.  D.,  as  constable  as  afore- 
said, on  the   ....  day  of ;  that,  on  the   ....   day  of ,  the  said  C.  D.,  by 

authority  and  in  pursuance  of  said  warrant,  lawfully  distrained  and  levied  upon  [goods 

and  chattels]  of  the  said  N.  O.  of  the  value  of dollars,  in  order  to  satisfy  the  said 

rent  and  interest  and  costs ;  and  that  the  said  C.  D.  did  not  sell  said  [goods  and  chattels] 

nor  any  part  thereof,  but  [state  injury  to  plaintiff,  as  that permitted  the  said  N.  O. 

to  remove  and  dispose  of  the  same  and  convert  the  proceeds  thereof  to  his  own  use,  and 
that  no  part  of  said  rent,  interest,  or  costs  has  been  paid  by  said  N.  O.,  and  he  is  insol- 
vent [e)  ]  ;*  and  that,  on  the  ....  day  of ,  the  said  A.  B.  requested  the  said  C.  D.  to 

pay  him dollars  for  damages  caused  by  the  said  C.  D.'s  failure  to  perform  his  duty 

as  above  shown ;  but  neither  of  the  defendants  have  paid  any  part  of  said  damages  to  the 
said  A.  B.  (/). 

2.  That  on  the  ....  day  of    ,  the  said  A.  B.  placed  in  the  hands  of  said  C.  D.,  as 

constable  as  aforesaid,  for  collection,  as  is  shown  by  his  receipt  of  that  date  filed  herewith, 
claims  on  [specify  the  claims,  showing  from  what  dates  interest  accrued  on  each],  which 
were  justly  due  and  payable  to  the  said  A.  B. ;  that  the  said  C.  D.  collected  (g)  [or — 
could,  by  proper  diligence,  have  collected  (h)  ]  each  of  said  claims,  with  interest  thereon 

from  the  dates  above  specified,  respectively;  and  that,  on  the   ....   day  of ,   the 

said  A.  B.  requested  said  C.  D.  to  pay  the  moneys  collected  on  said  claims  [or — to  pay 

dollars  for  the  damages  caused  by  the  said  C.  D.'s  failure  to  collect  said  claims];  but  that 
neither  of  the  defendants  have  paid  to  the  said  A.  B.  any  part  of  the  money  collected  on 
said  claims  [or — any  part  of  said  damages]  (*). 

Wherefore  the  plaintiffs  ask  for  a  judgment  in  favor  of  said  A.  B.  against  the  defend- 
ants for dollars  damages  (J)  and  costs  [and  any  other  relief  the  said  A.   B.  may 

appear  entitled  to]. 

(Verification  as  in  Form  I.)  S.  T.,  Attorney. 

[a)  I.  As  to  joining  the  Commonwealth  and  the  real  party  in  interest  as  plaintiffs  in 
such  actions,  see  note  (e)  to  Form  17,  a. 

2.  As  to  the  county  in  which  such  action  must  be  brought,  see  Code,  #63,  subs.  3. 

3.  As  to  motions  on  bonds  of  constables  and  sheriffs,  see  G.  S.,  ch.  20,  art.  4,  and  ch. 
28,  art.  17;  and  Title  10,  ch.  V,  0/  Code. 

(0)  See  G.  S.t  ch.  20,  art.  1,  §|  1  to  3. 
\c)  See  note  {a)  2  to  Form  17,  a. 

{d)  See  G.  S.,  ch.  66,  art.  2,  §4. 

{e).  See  G.  S.,  ch.  66,  art.  2,  \  23 ;  Royse  v.  Reynolds,  10  Bush,  286. 

(/)  1.  Though,  in  general,  neither  a  request  to  pay  damages,  nor  an  averment  of  non- 
payment thereof,  is  necessary  in  order  to  maintain  an  action  therefor,  such  request  seems  to 
be  required  by  G.  S.,  ch.  20,  art.  4,  §  I,  in  order  to  maintain  an  action  on  a  constable's 
bond ;  and  if  that  i«  necessary,  an  averment  of  non-payment  seems  to  be  necessary. 

2.  It  is  clear,  at  any  rate,  that,  under  said  statute,  an  averment  of  a  request  to  pay 
money  collected  by  a  constable  is  necessary  ia  order  to  maintain  such  action  (1  Dm'.,  24; 
2  Bush,  101);  but,  though,  in  general,  when  an  actual  request  is  necessary,  the  averment 
"although  often  requested"  is  immaterial,  such  averment  has  been  held  sufficient  to  sup- 
port a  judgment  by  default  against  a  sheriff  or  constable  for  money  collected.  See  4th 
paragraph  of  notes,  ante,  page  74. 

{g)  Though  the  constable's  receipt,  after  the  expiration  of  120  days  from  its  date, 
raises  a  prima  facie  presumption  that  he  has  collected  the  money  (G.  S.,  ch.  20,  art.  4, 
§6),  an  averment  that,  "if  the  constable  has  not  collected  the  money  it  was  his  own 
neglect  and  fault,"  does  not  state  a  cause  of  action.     1  Met.,  510-02. 

(h)  See  G.  S.,  ch.  20,  art.  4,  §7,  subs.  1. 

(1)  The  plaintiff  is  entitled  to  recover,  as  damages,  the  money  collected  by  the  con- 
stable and  interest  from  the  time  of  demand  and  ten  per  cent,  damages  thereon.  G.  S., 
ch.  20,  art.  4,  1 4. 

(7  )  This  prayer  entitles  the  plaintiff  to  a  judgment  for  what  he  may  be  entitled  to 
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recover  under  both  paragraphs,  as  "  the  petition  contains  the  data  necessary  to  reach  a  cor- 
rect conclusion."     Harris,  <SrV.,  v.  Perry \  2  Bush,  103. 

b.  Petition  on  a  sheriff's  bond,  for  failing  to  return  execution  and  for  failing  to  pay  money 
collected  on  execution  (a). 

(Caption  as  in  the  last  foregoing  Form.) 

The  plaintiffs,  A.  B.,  and  the  Commonwealth  of  Kentucky  suing  for  the  benefit  of  said 
A.  B.,  say  that,  on  the  1st  Monday  in  August,  1890,  the  defendant,  C.  D.,  was  elected  by 
the  people  of  Lee  county  to  the  office  of  sheriff  of  said  county  for  a  term  of  two  yean, 

commencing  on  the  1st  Monday  in  January,  1891 ;  that,  on  the  ....  day  of ,  he,  as 

principal,  and  the  defendants,  E.  F.  and  G.  H.,  as  his  sureties,  executed  a  bond  [b) 
bearing  that  date  [or — dated,  &c  ],  in  which  they  covenanted  to  and  with  the  plaintiff,  the 
Commonwealth  of  Kentucky,  that  the  said  C.  D.(  sheriff  of  Lee  county,  should,  by  him- 
self and  deputies,  well  and  truly  discharge  all  the  duties  of  said  office,  and  pay  over  to 
such  persons,  and  at  such  times  as  they  might  respectively  be  entitled  to  the  same,  all 
money  that  might  come  to  his  or  their  hands  as  sheriff ;  that  said  bond  was  taken  and 
attested  by  the  clerk  of  the  county  court  of  said  county,  under  the  supervision  of  said 
county  court,  which  approved  the  sureties  therein,  and  is  on  file  in  the  office  of  said  clerk 
[and  an  attested  copy  thereof  is  filed  herewith  {c)] ;  and  that  said  C.  D.  entered  upon  the 
duties  of  said  office  on  the  1st  day  of  January,  189 1 ;  and  the  plaintiffs  further  say — 

1.  That,  in  an  action  brought  by  said  A.  B.  against  one  L.  M.,  in  the  Menifee  circuit 

court,  a  judgment  was  duly  rendered  (d)  on  the  ....  day  of ,  in  favor  of  the  said 

A.  B.  against  the  said  L.  M.  for dollars  [and  interest  from  the  ....  day  of 

until  paid],  and  costs  which  amounted  to dollars ;  that,  on  the. . .  .day  of ,  said 

judgment  being  in  full  force  and  effect  and  to  no  extent  satisfied,  a  writ  of  fieri  facias  was 
issued  thereon,  directed  to  the  sheriff  of  Lee  county,  in  which  said  L.  M.  resided  [or— 
after  the  filing  with  the  clerk  of  the  Menifee  circuit  court  of  the  affidavit  of  said  A.  B. 
(or— of  S.  T.,  who  was  the  attorney,  or — agent  of  said  A.  B.)  that  said  L.  M.  had  not 

sufficient  property  subject  to  execution  in  Menifee  county  or  in  the  county  of ,  in 

which  said  L.  M.  resided,  to  satisfy  said  writ  (*)],  commanding  the  said  sheriff  that,  of 

the  estate  of  L.  M.,  he  should  cause  to  be  made  the  sum  of dollars,  which  the  said 

A.  B.,  late  in  said  court,  had  recovered  against  him  for  debt  [or— damages]  [with  interest 

thereon  from  the  ....  day  of until  paid],  and dollars  which  to  the  said  A. 

B.,  in  the  same  court,  were  adjudged  for  his  costs  in  that  suit  expended,  whereof  the  said 
L.  M.  was  convicted,  as  appears  of  record  to  said  court,  and  that  he  have  the  said  sums  of 

money  before  said  court  on  the  ....  day  of ,  to  render  to  the  said  A.  B.  his  debt, 

[interest]  and  costs  aforesaid,  and  have  then  there  said  writ  (/) ;  that  said  writ,  being  in 
full  force,  was  delivered  to  the  said  C.   D.,  sheriff  of  Lee  county,  on  the  ....  day  of 

[or — before  the  return-day  thereof  (g)]t  aud  that  he  failed  to  return  said  writ  to  the 

office  of  the  clerk  of  the  Menifee  circuit  court  for  thirty  days  after  the  return-day  thereof, 
and  that  he  had  no  reasonable  excuse  for  that  failure  (h). 

2.  That  in  an  action  brought  by  the  said  A.  B.  against  one  N.  O.,  in  the  Lee  circuit 

court,  a  judgment  was  duly  rendered  (a)  on  the  ....  day  of ,  in  favor  of  said  A.  B. 

against  said  N.  O.  for dollars  [and  interest  thereon  from  the  ....  day  of » 

until  paid],  and  costs  which  amounted  to dollars ;  that  on  the  ....  day  of » 

said  judgment  being  in  full  force  and  effect  and  to  no  extent  satisfied,  a  writ  of  fieri  facias 
was  issued  thereon,  directed  to  the  sheriff  of  said  county  of  Lee,  commanding  him  that,  of 

the  estate  of  said  N.  O.,  he  should  cause  to  be  made  the  sum  of dollars  which  the  said 

A.  B.,  late  in  said  court  had  recovered  against  him  for  debt  [or — damages]  [with  interest 

thereon  from  the  ....  day  of ]  and dollars  which  to  the  said  A.  B.,  in  the 

same  court,  were  adjudged  for  his  costs  in  that  suit  expended,  whereof  the  said  N.  0. 
was '  convicted  as  appears  of  record  to  said  court,  and  that  he  have  the  said  sums  of 
money  before  said  court  on  the  ....  day  of ,  to  render  to  the  said  A.  B.  his  debt 
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[interest],  and  costs  aforesaid,  and  have  then  there  said  writ ;  that  said  writ,  being  in  full 

force,  was  delivered  to  said  C.  D.,  sheriff  of  said  county  of  Lee,  on  the  ....  day  of ; 

that  on  the   ....  day  of ,  and  whilst  said  writ  was  in    the  hands  of  said  C.  D., 

sheriff  as  aforesaid  (i ),  said  N.  O.  paid  to  him  the  sum  of dollars,  in  satisfaction  of 

said  writ ;  and  that,  on  the  ....  day  of ,  the  said  A.  B.  requested  the  said  C.  D., 

sheriff  as  aforesaid,  to  pay  the  said  sum  of dollars  (/),  but  no  part  thereof  has 

been  paid  by  either  of  the  defendants. 

Wherefore  the  plaintiffs  ask  for  a  judgment  in  favor  of  the  said  A.  B.  against  the 

defendants  for  dollars  damages  (A)  and  costs  [and  any  other  relief  the  said  A.  B. 

may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  V.  W.,  Attorney. 

(a)  1.  As  to  joining  A.  B.  and  the  Commonwealth  as  plaintiffs  in  this  action,  see  note 
{c)  to  Form  17,  a. 

2.  An  action  on  the  official  bond  of  the  sheriff  of  Lee  County  for  failing  to  return,  or 
to  pay  money  collected  on,  an  execution  from  the  circuit  court  of  another  county,  must  be 
brought  in  Lee  County.     See  Code,  §63,  subs.  3,  and  note  thereto. 

{b)  See  G.  S.,  ch.  100,  JJ  3,  4. 

\c)  See  note  (a)  2  to  Form  17,  a. 

(d)  See  Code,  \  122. 

(e)  See  G.  S.,  ch.  38,  art.  16,  \  1. 
(/)  See  G.  S.,  ch.  38,  art.  1,  {2. 

[g)  See  11  Bush,  668-69. 

(h)  As  to  the  sheriff's  liability  for  failing  to  return  execution  for  thirty  days,  see  G.  S., 
ck.&,art.  17,  »5,6,  and  7. 

Under  the  statute,  the  plaintiff  must  allege  that  the  failure  was  «*  without  reasonable 
excuse ;"  but  the  burthen  of  proving  an  excuse  is  on  the  defendants.  Johnson,  &V.,  v. 
Bradley,  1 1  Bush,  666.  As  to  what  constitutes  a  reasonable  excuse,  see  3  B.  M.,  328, 
and  cases  cited. 

Under  said  {6,  the  sheriff  and  his  sureties  are  not  liable  to  a  judgment  for  money,  or 
for  damages  on  money,  which  the  sheriff  had  paid  to  the  plaintiff  before  the  commence- 
ment of  the  proceeding  against  him  and  the  sureties ;  and,  in  equity,  they  are  not  so  liable 
for  money  paid  by  the  original  defendant.     5  Bush,  221. 

(1)  Formerly  a  sheriff's  sureties  were  not  liable  for  money,  or  damages  on  money,  paid 
to  a  sheriff  after  the  return-day  of  an  execution,  unless  it  had  been  levied;  but  see  G.  S., 
ch.  100,  §36;  3  ilftf.,  346. 

(/)  As  to  averring  a  request  to  pay,  see  G.  S.,  ch.  38,  art.  17,  §4,  and  note  (/),  ante, 
page  525. 

{t)  As  to  this  prayer  for  relief,  see  note  (J),  ante,  page  526. 

(3)  Petitions  in  actions  on  statutory  bonds  generally. 

a.  Petition  on  an  attachment-bond  (a). 
(Caption  as -in  Form  I.) 

The  plaintiff,  A.  B.,  says  that,  one  L.  M.  having  brought  an  action  against  this  plain- 
tiff in  the circuit  court  for  five  hundred  dollars,  the  defendant,  C.  D.,  to  enable 

said  L.  M.  to  obtain  an  attachment  against  this  plaintiff's  property,  did,  on  the  ....  day 

of ,  execute  before  the  clerk  of  said  court  in  his  office  (b),  as  surety  of  said  L.  M., 

a  bond,  which  is  in  possession  of  said  clerk  and  on  file  in  the  aforesaid  action  [and  an 
attested  copy  of  which  is  filed  herewith  (c)],  covenanting  that  the  said  L.  M.  should  pay 
to  this  plaintiff  all  damages  which  he  might  sustain  by  reason  of  said  attachment  if 
wrongfully  obtained,  not  exceeding  double  the  amount  of  said  L.  M.'s  claim ;  that 
thereupon  the  said  clerk  issued  an  order  of  attachment  against  this  plaintiff's  property, 

which,  on  the  ....  day  of ,  was  levied  by  the  sheriff  of  said  county,  to  whom  it 

was  directed,  on  two  horses,  a  dray,  a  derrick  and  its  appendages,  and  a  quantity  of 
dressed  stone,  all  belonging  to  the  plaintiff;  that  said  sheriff  held  possession  of  said  prop* 

erty  under  said  attachment  from  the  time  of  said  levy  till  the day  of ;  that, 

this  plaintiff  having  contested  said  attachment,  for  which  purpose  he  employed  an  attorney 
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at  law,  on  the  last  named  day,  said  court,  upon  a  trial  of  the  issue  concerning  said  attach- 
ment, made  an  order  discharging  it,  and  at  the  same  time  rendered  a  final  judgment  [or — 

having,  on  the day  of rendered  a  final  judgment  {d)]  in  the  said  action  of 

L.  M.  against  this  plaintiff,  and  that  said  order  of  discharge  is  in  full  force  and  effect; 
that,  when  said  property  was  attached,  the  plaintiff  was  using  it  in  erecting  a  building 
for  one  S.  T.,  under  a  contract  with  him,  which  the  plaintiff  could  and  would  have  com- 
plied with  but  for  such  attachment,  and  by  complying  with  which  he  would  have  made 

a  net  profit  of dollars,  but  that,  owing  to  this  plaintiff's  inability,  caused  by  said 

attachment,  to  comply  with  said  contract,  the  said  S.  T.  rescinded  it,  as  he  had  a  right 
to  do,  and  thus  this  plaintiff  lost dollars ;  that  he  expended dollars  in  pre- 
paring to  do  said  work  [state  how  expended,  as,  in  traveling  expenses,  engaging  hands, 
&c],  which  he  lost  by  reason  of  his  inability  to  comply  with  said  contract  with  S.  T. ; 
that  his   aforesaid  horses,  whilst  in  possession  of  said   sheriff,  were  so  negligently  and 

poorly  attended  to  and  fed  that,  by  reason  thereof,  one  of  them,  which  was  worth 

dollars  when  said  attachment  was  levied,  died days  after  its  return  to  this  plaintiff, 

and  the  keeping  of  it  after  its  return  cost  the  plaintiff dollars;  and  that  the  plaintiff 

paid  [or  agreed  to  pay] dollars  to  his  aforesaid  attorney  as  a  fee  for  his  services 

in  resisting  said  attachment,  and  that  it  was  a  reasonable  fee;  and  that  this   plaintiff's 

taxed  costs  in  said  attachment  case  are dollars. 

Wherefore  the  plaintiff  asks   for  judgment  against  the  defendant  for   dollars 

damages  [not  to  exceed  the  amount  of  S.  T.'s  claim]  and  costs  [and  any  other  relief  the 
plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  As  to  this  form  see  note  3  (1),  ante,  page  90.  If  the  attachment  has  been  dismissed 
by  the  attaching  plaintiff,  or  dismissed  by  the  court  without  prejudice,  the  defendant  can 
maintain  an  action  on  the  attachment-bond  without  alleging  either  malice  or  want  of 
probable  cause,  an  allegation  that  the  attachment  was  wrongfully  obtained  being  suf- 
ficient, and  casting  on  the  defendant  the  burthen  of  alleging  and  proving  the  existence  of 
aground  authorizing  the  attachment;  and  the  defendant's  allegation  of  probable  cause 
constitutes  no  defence.  Pettit  and  Owen  v.  Mercer,  SB.  M.,  51  ;  Cooper,  cVv.,  v.  /////V 
adm'x,  3  Bush,  219.  But  a  judgment  discharging  a  contested  attachment  raises  a  con- 
clusive presumption  that  it  was  wrongfully  obtained  (I  Met.,  241-42);  and,  consequently, 
in  an  action  on  the  bond,  an  allegation  that  the  attachment  was  wrongfully  obtained  is 
unnecessary.     See  3d  paragraph  of  note  6,  ante,  page  151. 

(b)  As  to  the  necessity  of  this  averment,  see  Code,  §  198,  and  7  Bush,  131. 
\c)  See  note  (a)  2  to  Form  17,  a. 

(d)  See  Code,  $266,  267. 

b.  Petition  on  an  injunction-bond  given  in  an  action  to  enjoin  proceedings  on  a  judgment  {a). 
(Caption  as  in  Form  I ) 

The  plaintiff,  A.  B.,  says  that,  in  an  action  brought  by  him  in  the  Menifee  circuit 
court  against  one  E.  F.  for  a  tract  of  land  in  said  county  of  Menifee,  and  for dol- 
lars for  the  rents  and  profits  thereof,  a  judgment  was  duly  rendered  (b)  by  said  court  on 

the  ....  day  of in  favor  of  this  plaintiff  against  said  E.  F.,  for  said  land  and  for 

dollars  for   the  rents  and  profits  thereof,  and   for  this   plaintiff's  costs   in    said 

action,  which  amounted  to dollars,  as  appears  of  record  in  said  court ;  that,  in  an 

action  brought  against  this  plaintiff  by  said  E.  F.,  fn  said  Menifee  circuit  court,  for 
an  injunction   to  stay  proceedings  on   said  judgment,   an   order  of  said  court  was   duly 

made  (b)  on  the  ....  day  of ,  by  said  court  [or — by  the  clerk  of  said  court — or  by 

the  circuit  judge  of  the    judicial   district — or  by  the   county  judge  of  Menifee 

county — or  by  two  justices  of  the  peace  of  Menifee  county]  granting  an  injunction  re- 
straining this  plaintiff  from   proceeding  on  said  judgment,   whereupon  the   defendant, 

C.  D.,  as  surety  for  said  E.  F.,  executed  a  bond  dated  the day  of ,  in  the  office 

of  the  clerk  of  said  court,  which  was  accepted  by  said  clerk,  and  is  in  his  office,  and  on 
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file  in  the  last  named  action  [and  an  attested  copy  of  which  is  filed  herewith  (<r)],  and  in 
which  said  C.  D.  covenanted  that  [state  the  material  stipulations  of  the  bond] ;  that,  there- 
upon, on  the  ....  day  of ,  the  said  clerk  issued  the  said  order  of  injunction  which 

had  been  granted  upon  notice  to  this  plaintiff  of  the  time  and  place  of  applying  therefor 
[or — a  copy  of  which  was  served  on  this  plaintiff  by  the  sheriff  of  Menifee  county  on  the 
.  day  of ],  and  by  which  this  plaintiff  was  restrained  and  prevented  from  pro- 
ceeding on  said  judgment  until  the  ....  day  of ,  when  said  Menifee  circuit  court,  as 

appears  of  record  in  said  court,  by  an  order  duly  made  (b),  discharged  said  injunction 
and  dismissed  said  action  of  said  £.  F.  [or — dismissed  said  action  of  said  £.  F.,  having 
discharged  said  injunction  by  an  order  duly  made  on  the  ....  day  of  ],  and  ad- 
judged that  said  E.  F.  pay  to  this  plaintiff dollars,  being per  cent,  dam- 
ages on  the  money  to  which  the  plaintiff  was  entitled  under  the  aforesaid  judgment    in 

his  action  against  E.  F.  ;  and   dollars  damages  for  the  rent  of  said  land   whilst 

said  injunction  was  in  force,  and  the  costs  of  this  plaintiff  in  said  E.   F.'s  action  against 

him,  which  amounted  to dollars  [or  follow  the  language  of  the  judgment  rendered 

on  the  dismissal  of  E.  F.'s  action];  and  that  neither  the  defendant  nor  the  said  E.  F.  has 
paid  any  part  of  the  money  adjudged  to  this  plaintiff  in  either  of  said  actions,  and  that 
both  of  said  judgments  are  in  full  force  and  effect. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for,  I, dollars 

[stating  the  aggregate  amount  of  the  judgment  for  damages  and  for  costs  in  the  case  of  A. 
B.  against  E.  F.]  and  interest  thereon  from  [the  time  when  said  judgment  was  rendered] ; 

and,  2,  for dollars  [stating  the  aggregate  amount  of  the  judgment  for  the per 

cent,   damages,  and  of  the  judgment  for  rent  pending  the  injunction,  and  of  the  taxed 
costs,  in  case  of  E.  F.  against  A.  B.]  and  interest  thereon  from  [the  time  of  rendering  the 
last  named  judgment],  [and  for  any  other  relief  the  plaintiff  may  appear  entitled  to]. 
(Verification  as  in  Form  1.)  G.  H.,  Attorney. 

(a)  As  to  this  form,  see  Code,  H  273,  278  to  283,  285,  and  293  to  295,  and  notes  thereto. 

(b)  See  Code,  £  122. 

\e)  See  note  {a)  2  to  Form  17,  a. 

c.   Petition  on  an  injunction-bond  given  in  an  action  to  enjoin  the  cutting  of  timber  and  removal 
of  cut  timber,  [or  any  act  except  proceeding  on  a  judg?neni\  (a). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that,  being  the  owner  and  in  possession  of  a  tract  of  land  in 
Lee  county  [or — state  otherwise  the  plaintiff's  right  to  the  timber],  on  which  he  had  cut, 
without  removing,  a  quantity  of  walnut  logs  [or  —  timber],  and  on  which  he  proposed 
to  cut  other  walnut  logs  [or — timber],  one  E.  F.,  claiming  the  right  to  the  timber  on 
said  land,  brought  an  action  in  the  Lee  circuit  court  against  this  plaintiff  for  an  in- 
junction restraining  him  from  cutting  any  timber  on  said  land  and  from  removing  the 

logs  [or — timber]  which  he  had  cut  thereon ;  that,  on  the day  of an  order  of 

said  court  was  duly  made  (b)  by  said  court  [or — by  the  clerk  of  said  court,  or — by  the 

circuit  judge  of  the    judicial  district,   or—  by  the   county  judge  of  Lee  county, 

or — by  two  justices  of  the  peace  of  Lee  county],  granting  an  injunction  restraining  this 
plaintiff  from  removing  the  logs  [or — timber]  cut  by  him  as  aforesaid  and  from  cutting 
any  timber  on  said  land,  whereupon  the  defendant,  C.  D.,  as  surety  for  said  E.  F.,  exe- 
cuted a  bond  dated  the  ....  day  of ,  in  the  office  of  the  clerk  of  said  court,  which  was 

accepted  by  said  clerk  and  is  in  his  office  and  on  file  in  said  action  [and  an  attested  copy 
of  which  is  filed  herewith  (r)],  and  in  which  the  said  C.  D.  covenanted  that  [state  the 

stipulations  of  the  bond];  that,  thereupon,  on  the    ....   day  of ,  the  said  clerk 

issued  said  order  of  injunction,  which  had  been  granted  on  notice  to  this  plaintiff  of  the 
time  and  place  when  it  would  be  applied  for  [or — a  copy  of  which  was  served  on  this 
plaintiff  by  the  sheriff  of  Lee  county  on  the day  of ],  and  whereby  this  plain. 
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tiff  was  restrained  and  prevented  from  removing  any  of  the  logs  [or — timber]  cut  by  him 

as  aforesaid,  and  from  cutting  any  timber  on  said   land,  until  the   ....  day  of , 

when  said  court,  as  appears  of  record  therein,  by  an  order  duly  made  (b)  discharged  said 
injunction  and  dismissed  said  action  [or — dismissed  said  action,  having  discharged  said 

injunction  by  an  order  duly  made  on  the  ....  day  of ],  and  adjudged  that  said  E. 

F.  pay  to  this  plaintiff  his  costs  in  said  action,  which  amounted  to dollars,  no  part 

of  which  has  been  paid  by  the  defendant  or  said  E.  F. ;  and  that  [state  the  damages  sus- 
tained by  the  plaintiff;  as,  by  deterioration  in  the  value  of  the  property,  or  loss  by  pre- 
vention from  performing  a  contract  (</)]  [and  that  this  plaintiff  paid  (or  agreed  to  pay)  to 

an  attorney  whom  he  employed  to  procure  a  discharge  of  said  injunction  a  fee  of 

dollars,  which  was  a  reasonable  fee  (;)]. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for dollars 

damages  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  As  to  this  form,  see  Code,  §}  273,  278  to  283,  293,  and  294,  and  notes  thereto,  and 
note  {b)  to  §  295. 

(b)  See  Code,  \  122. 

(c)  See  note  (a)  2  to  Form  17,  a. 

(d)  See  Form  a,  ante,  page  527,  and  8  B.  M.,  52;  18  Id.,  846,  and  6  Busk,  259,  which 
relate  to  actions  on  attachment-bonds;  but  there  seems  to  be  no  difference,  as  to  this 
matter,  between  attachment-bonds  and  injunction-bonds. 

(e)  See  Doe,  <5rV.,  v.  Perkins,  SB.  M.,  198;  Burgen  v.  Sharer,  14  Id.,  497;  Trapnallv. 
McAfee,  3  Met.,  34;  Shultz  v.  Morrison,  &c,  Id.,  98;  New  National  Turnpike  Co.  v.  Du- 
laney,  <5rV.,  86  Ky.,  516. 

d.  Petition  on  bail-bond  given  under  \  163  of  Code  (a). 
(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  in  an  action  brought  by  him  in  the  Lee  circuit  court 

against  one  £.  F.,  for dollars  due  from  him  to  the  plaintiff,  with  interest  from  the 

....  day  of ,  the  clerk  of  said  court,  on  the  ....  day  of ,   duly  made  an 

order  (b)  stating  the  names  of  the  parties  to  said  action  and  the  court  in  which  it  was 
brought,  and  the  amount  of  the  plaintiff's  claim  specified  in  the  affidavit  on  which  said 

order  was  issued  [namely, dollars  with  interest  as  aforesaid]  and  addressed  to  the 

sheriff  of  Lee  county,  and  requiring  him  to  arrest  said  E.  F.  and  hold  him  to  bail  in  the 
sum  of  the  said  claim  of  the  plaintiff,  with  the  probable  costs  of  said  action,  not  ex- 
ceeding twenty-five  dollars,  and  make  return  of  said  order  on  the  ....   day  of , 

with  the  bail-bond,  if  any  should  be  taken ;  that,  on  the  ....  day  of ,  said  sheriff 

arrested  said  E.  F.,  in  obedience  to  said  order,  and  delivered  to  him  a  copy  thereof,  and 

on  the  ....  day  of ,  the  said  E.  F.,  as  principal,  and  the  defendant,  C.  D.,  as  his 

surety,  executed,  in  the  presence  of  said  sheriff,  and  delivered  to  him,  a  bond  to  the 
plaintiff,  of  the  date  last  mentioned,  [which  is  in  said  sheriff's  possession  (c) — or]  which 
is  in  possession  of  the  clerk  of  said  court  and  on  file  in  the  aforesaid  action  [and  an 
attested  copy  of  which  is  filed  herewith  (d)],  and  in  which  the  said  C.  D.  and  E.  F. 
covenanted  that,  if  judgment  should  be  rendered  against  said  E.  F.  in  said  action,  he 
would  render  himself  amenable  to  the  process  of  the  court  thereupon,  whereupon  the 
said  E.  F.  was  discharged  from  arrest ;  that,  as  appears  of  record  in  said  court,  on  the 

....  day  of ,  a  judgment  was  duly  rendered  (b)  by  said  court  in  said  action  in  favor 

of  the  plaintiff  against  said  E.  F.  for dollars  [and  interest  from  the  ....  day  of 

until  paid]  and  costs  which  amounted  to dollars ;  and  on  the  ....  day  of 

,  the  said  E.  F.,  not  having  surrendered  himself,  nor  having  been  surrendered  by 

said  C.  D.  to  the  sheriff  of  said  county,  and  said  order  of  arrest  not  having  been  vacated, 
a  writ  of  capias  ad  satisfaciendum  was  issued  from  said  court,  addressed  to  the  sheriff  of 
said  county,  and  commanding  him  to  take  the  said  E.  F.,  if  found  in  said  county,  and 
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have  his  body  before  the  judge  of  said  court  on  the  ....  day  of to  satisfy  the 

aforesaid  judgment,  which  was  described  in   said  writ,  and  have  then   there  said  writ, 

which  was  delivered  to  said  sheriff  on  the  ....  day  of (e),  and  by  him  returned  on 

the  ....  day  of (/),  with  an  indorsement  thereon  by  said  sheriff,  stating  that  "  the 

within  named  E.  F.  is  not  found  within  my  county ;"  and  that  said  judgment  has  not 
been  to  any  extent  paid  or  satisfied  by  the  defendant  or  the  said  E.  F.,  and  is  in  full  force 
and  effect. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars 

damages  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

{a)  As  to  this  form,  see  Code,  #153  to  158,  163,  and  168  to  173,  and  notes  thereto; 
and  G.  S.,  ch.  38,  art.  3. 

(b)  See  Code,  }  122. 

(V)  Though  the  Code  (J  163)  requires  the  sheriff  to  return  the  bonds  to  the  clerk's 
office,  his  failure  to  do  so  does  not  affect  the  rights  of  the  obligee.  2  Met.,  492;  and  see 
79  Ky.,  468-69. 

(</)  See  note  (a)  2  to  Form  17,  a. 

(e)  The  petition  should  show  that  the  capias  was  delivered  to  the  sheriff  "  within 
twenty  days  after  it  might  have  been  issued  on  the  judgment."     Code,  {171. 

(/)  The  fact  that  the  return  of  "  not  found  "  is  made  before  the  return-day  of  the  writ 
does  not  release  the  bail.     2  Met.,  492. 

e.   Claimant s petition  on  indemnifying-bond  given  under  \ 641  of  Code  [a). 
(Caption  as  in  Form  I.) 

The  plakmiff,  A.  B.,  says  that,  in  an  action  brought  by  one  E.  F.  against  one  G.  H.  in 
the  Lee  circuit  court  a  judgment  was  duly  rendered  (b)  by  said  court,  on  the  ....  day  of 

,  .in  favor  of  said  E.  F.  against  said  G.  H.  for dollars,  [and  interest  thereon 

from  the   ....  day  of ,  until  paid],  and  costs  which  amounted  to dollars ; 

that,  on  the  ....  day  of ,  a  writ  of  fieri  facias  was  issued  from  said  court,  ad- 
dressed to  the  sheriff  of  Lee  county  and  commanding  him  that,  of  the  estate  of  said  E. 
F.   he  should  cause  to  be  made  the  amount  of  said  judgment,  which  was  set  forth  in  said 

writ,  and  to  return  said  writ  on  the  ....  day  of ,  which  writ,  on  the   ....  day  of 

,  was  delivered  to  the  said  sheriff  by  said  E.   F.,  with  directions  to  levy  it  [or — 

which,  on  the   ....  day  of ,  was  levied  by  said  sheriff]  on  [describe  the  property] ; 

and  said  sheriff,  doubting  whether  said  property  was  subject  to  said  execution,  required 
said  E.  F.  to  furnish  an  indemnifying-bond,  whereupon  the  defendant,  C.  D.,  as  surety' 
for  said  E.  F.  [or — the  said  E.  F.,  as  principal,  and  the  defendant,  C.  D.,  as  his  surety], 
executed  a  bond  of  that  date  [or — state  the  true  date],  which  was  approved  by  said  sheriff, 
and  which  is  [in  his  possession  (c),  or—]  in  possession  of  the  clerk  of  said  court  and  on 
file  in  said  action  [and  an  attested  copy  of  which  is  filed  herewith  (d)],  and  by  which  the 
said  obligor  [or — obligors]  covenanted  to  indemnify  said  sheriff  against  the  damages  he 
might  sustain  in  consequence  of  the  seizure  or  sale  of  said  property,  and  to  pay  to  any 
claimant  thereof  the  damages  he  might  sustain  in  consequence  of  the  seizure  or  sale 
thereof;  that  said  sheriff,  on  the  ....  day  of ,  levied  said  execution  on  said  prop- 
erty, and  on  the  ....  day  of ,  sold  it  [or — on  the  ....  day  of ,  sold  said  prop- 
erty] in  pursuance  of  said  execution  and  to  satisfy  the  same;  and  that,  at  the  time  of 
said  seizure  and  sale,  the  plaintiff  was  the  legal  [or — equitable  {e)]  owner  of  said  property, 
which  was  of  fhe  value  of dollars. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  detendant  for dollars 

damages  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  L.  M.,  Attorney. 

[a)  As  to  this  form,  see  Code,  §J  641  and  643,  and  notes  thereto. 

(b)  See  Code,  J  122 
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(c)  Though  the  Code  (§641)  requires  the  sheriff  to  return  the  writ  to  the  circuit  court, 
his  failure  to  do  so  does  not  affect  the  rights  of  the  claimant.  79  AJ\,  468-69  ;  and  see  2 
Met.,  492. 

(d)  See  note  (a)  2  to  Form  17,  a. 

(e)  The  bond  protects  owners  of  the  equitable  as  well  as  the  legal  title  (see  note  [b)t  to 
J  643) ;  but,  though  an  equitable  owner  can  maintain  an  action  on  the  bond,  it  would  seem 
that  he  should  make  the  legal  owner  a  party  as  co-plaintiff,  or  as  defendant  if  he  refuse  to 
join  as  plaintiff. 

f.  Petition  on  a  supersedeas-bond  (a) . 
(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that,  in  an  action  brought  by  him  in  the  Lee  circuit  court 
against  one  E.  F.  for  a  traot  of  land  situate  in  Lee  county  [claimed  by  the  plaintiff  as 

belonging  to  him  in  fee  simple],  and  for dollars  for  the  rents  and  profits  thereof,  a 

judgment  was  duly  rendered  (b)  by  said  court  at  its   term,  to-wit,  on  the day 

of ,  in  favor  of  the  plaintiff  against  said  E.  F.  for  said  land,  and  for dollars 

for  rents  and  profits,  and  costs  amounting  to dollars,  as  appears  of  record  in  said 

court ;  that  during  the  said  term  of  said  court,  to-wit,  on  the day  of ,  the  said 

E.  F.  moved  for,  and  the  said  court  granted  him,  an  appeal  to  the  Court  of  Appeals  from 
said  judgment;  and  on  the day  of ,  the  defendant,  C.  D.,  as  surety  for  said 

E.  F.,  executed  before  the  clerk  of  the  Lee  circuit  court  a  bond  of  that  date  [or — dated 

the  ....  day  of ],  which  was  approved  by  said  clerk  and  is  in  his  possession  [and 

an  attested  copy  of  which  is  filed  herewith  (c)]9  [or — that,  on  the  ....  day  of ,  and 

after  said  term  expired,  the  said  E.  F.  filed  in  the  office  of  the  clerk  of  the  Court  of  Appeals 

an  attested  copy  of  said  judgment ;  and,  on  the  ....  day  of ,  the  defendant,  C.  D., 

as  surety  for  said  E.  F.,  executed  before  said  clerk  a  bond  of  that  date  {or—  dated  the. . . . 

day  of ),  which  was  approved  by  said  clerk  and  is  in  his  possession,  an  attested 

copy  of  which  is  filed  herewith],  by  which  the  defendant  covenanted  that  the  said  E.  F. 
should  pay  to  the  plaintiff  all  costs  and  damages  that  should  be  adjudged  against  said  E. 

F.  on  said  appeal,  and  would  satisfy  and  perform  the  said  judgment,  if  it  should  be 
affirmed,  and  ail  rents  of,  or  damage  to,  property,  during  the  pendency  of  said  appeal,  of 
which  the  plaintiff  should  be  kept  out  of  possession  by  reason  of  said  appeal ;  that,  there- 
upon, on  the  ....  day  of ,  an  order  was  duly  made  [b)  and  issued  (d)  by  the  clerk 

of  said  circuit  court  (e)  [or — by  the  clerk  of  the  Court  of  Appeals],  commanding  the  plain- 
tiff and  all  others  to  stay  proceedings  on  said  judgment,  of  which  the  plaintiff  received 

notice  on  the  ....  day  of (/) ;  and  that,  on  the  ....  day  of ,  the  Court  of 

Appeals  issued  a  mandate  upon  said  appeal,  affirming  said  judgment,  and  awarded  and  ad- 
judged to  the  plaintiff dollars  damages,  and  the  plaintiff's  costs  on  said  appeal 

amounting  to dollars ;  and  the  plaintiff  says — 

1.  That  by  said  order  of  supersedeas  he  was  prevented  from  proceeding  by  a  writ  of 
fieri  facias  upon  the  aforesaid  judgment  of  the  circuit  court,  and  that  no  part  thereof  has 
been  paid  or  satisfied  by  the  defendant  or  the  said  E.  F. 

2.  That  by  said  order  of  supersedeas  the  plaintiff  was  prevented  from  proceeding  by 
a  writ  of  habere  facias  possessionem  on  said  judgment  of  the  circuit  court,  and  was  kept  out 
of  possession  of  said  land  from  [state  the  date  of  issuing  the  order  of  supersedeas]  until 
[state  the  date  of  issuing  the  mandate  of  the  Court  of  Appeals],  and  that  the  rents  of  said 
land  during  that  period  were  of  the  value  of dollars ;  and 

3.  That,  during  said  last  named  period,  the  said  E.  F.  committed  waste  on  said  land  by 
[state  the  acts  constituting  waste,  and  the  pecuniary  damage  to  the  plaintiff]. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for,  1, dollars 

[state  the   aggregate   amount  of   the  circuit  court  judgment  for  rents  and  profits  and 

costs]  and  interest  thereon  from  [the  date  of  said  judgment];  2,  for dollars  [state 

the  aggregate  amount  of  the  damages  and  costs  awarded  by  the  Court  of  Appeals]  and 
interest  thereon  from  [the  date  of  issuing  the  mandate] ;  3,  for dollars  damages, 
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for  rents  of  said  land  whilst  the  plaintiff  was  kept  oat  of  possession  by  said  supersedeas; 

and,  4,  for dollars  damages,  for  waste  committed  by  said  E.  F.y  as  aforesaid  [and 

for  j»ny  other  relief  the  plaintiff  may  appear  entitled  to]. 

%  rerification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  As  to  this  Form,  see  Code,  §?734f  747,  748,  749,  752,  760,  and  764,  and  notes 
thereto ;  and  Collins,  <&V.,  v.  Blackburn,  14  B.  M.,  252. 

(b)  See  Code,  {  122. 

(O  See  note  {a)  2  to  Form  17,  a. 

(d)  See  Code,  §747,  and  12  Bush,  1 29-30. 

(e)  Though  the  circuit  court  may  have  granted  an  appeal,  its  clerk  has  no  power  to 
issue  a  supersedeas  if  the  appellant  has  failed  to  execute  a  supersedeas-bond  before  him 
within  the  lime  allowed  by  \  738  for  filing  a  copy  of  the  record  in  the  office  of  the  appellate 
clerk  ;  but  the  latter  clerk  may  do  so.     Code,  \  749. 

{/)  I  find  nothing  in  tne  Code  as  to  giving  notice  of  the  issuing  of  an  order  of  super- 
sedeas, though  it  is  the  practice  of  some  clerks  to  deliver  to  the  sheriff  a  copy  of  the  order 
for  service  on  the  appellee ;  and  the  Court  of  Appeals  will  presume,  at  least  prima  facie, 
from  the  granting  of  an  appeal  and  the  execution  of  a  supersede  as-bond,  that  the  appellee 
had  been  notified  of  the  supersedeas.      Whitehead  v.  Booram,  7  Bush,  339. 

B.  Petitions  in  actions  on  express  contracts  not  in  writing  (a). 

1 8.  Petition  on  a  promise  founded  on  a  good  consideration. 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  the day  of ,  he  being  the  son  [or — 

grandson,   or — son-in-law]  of  the   defendant,    C.   D.,  he,    in   consideration    thereof  (b), 

promised  to  pay  to  the  plaintiff dollars,  six  months  after  said  date,  but  has  not 

paid  any  part  thereof  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  said  money  and 
interest  thereon,  from  [the  date  when  the  money  fell  due]  and  costs  [and  any  other  relief 
the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  1.  In  stating  a  cause  of  action  on  an  express  contract,  the  only  distinction  between 
petitions  on  written  and  petitions  on  unwritten  contracts  is  that  the  latter  must,  in  every 
case,  show  a  good  or  valuable  consideration  for  the  contract,  which  is  generally  unneces- 
sary in  the  former ;  and,  consequently,  such  of  the  foregoing  forms  as  relate  to  contracts 
containing  conditions  precedent,  and  such  other  of  said  forms  as  state  the  consideration 
of  the  contract  sued  on,  apply  to  petitions  on  unwritten  contracts:  and  the  averments  of 
all  the  foregoing  forms  as  to  notice  of  an  event,  as  to  a  request  to  deliver  property,  and, 
with  a  few  statutory  exceptions,  as  to  a  request  to  pay  money,  and  their  prayers  for  relief — 
whether  for  a  judgment  for  money  and  interest  thereon,  or  for  damages— and  the  notes  to 
said  forms  with  reference  to  those  matters,  apply  to  petitions  on  express,  unwritten  con- 
tracts. 

2.  A  petition  which  fails  to  show  that  the  contract  was  in  writing  must  state  the  con- 
sideration of  it,  as,  in  the  absence  of  such  showing,  the  court  will  presume  that  the  con- 
tract was  verbal.     4  Mel,,  373. 

(6)  4  Bibb,  187;  4  Litt.,  208;  4  Mon.,  445;  7  B.  M.,  582;  3  Mel.,  362-63;  8  Bush, 
6.  Collateral  relationship,  however,  such  as  that  between  brothers  or  uncle  and  nephew, 
does  not  constitute  a  good  consideration.  1  Dana,  107;  7  B.  M.,  214;  11  Id.,  46.  But 
an  agreement  between  several  collateral  relations  for  the  benefit  of  one,  having  been  exe- 
cuted by  some  or  one  of  the  agreeing  parties,  is  binding  on  all.  7  B.  A/.,  214-15;  11  id., 
47;  3^/*.,  589. 

19.  Petition  on  a  promise  to  pay  money  in  consideration  of  a  moral 

obligation  (a). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  having  been  indebted  to  the 
plaintiff  in  the  sum  of dollars  on  his  note  to  the  plaintiff  [or — on  an  account  for 
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merchandise  sold  and  delivered  to  him  by  the  plaintiff,  or — having  been  famished  by  the 

plaintiff  with  money  and  merchandise  to  the  amount  and  of  the  value  of dollars, 

whilst  the  defendant  was  an  infant],  did,  in  consideration  thereof,  on  the  ....  day  of 
,  and  after  the  defendant  had  been  discharged  from  said  indebtedness  by  a  judg- 
ment in  bankruptcy  [or — by  limitation,  or — and  after  the  defendant  became  twenty-one 
years  of  agej  promise  to  the  plaintiff  [or — to  the  plaintiff's  agent  (b),  L.  M.]  to  pay  to  the 

plaintiff dollars  [as  soon  as  the  defendant  should  be  able  to  do  so ;  and  that  the 

defendant  is  able  (c),  (and  has  been  able  since  the  ....  day  of , )  to  pay  said  money, 

which  the  plaintiff  requested  him  to  do  (</),  on  the  ....  day  of ];  and  that  the 

defendant  has  not  paid  any  part  of  said  money  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for dollars 

and  interest  thereon  [from  the  date  of  the  promise,  if  it  was  unconditional ;  or — from  the 
date  of  the  request  to  pay,  if  the  promise  was  to  pay  when  able  and  there  was  such 
request],  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  I.  As  to  the  sufficiency  of  the  moral  consideration  it  seems  sufficient  to  refer  to  6 
Mon.,  285. 

2.  Section  120  of  the  Code  does  not  require  the  plaintiff  to  file  the  note  or  account,  as 
the  action  is,  and  must  be,  founded,  not  thereon,  but  on  the  new  promise,  proof  of  the 
note  or  account  being  admissible  only  as  evidence  of  the  moral  consideration  (Carson  v. 
Osborn,  10  B.  M.,  155,  and  cases  cited  ;  6  Bush,  378  ;  8  Id.,  274) ;  but,  if  the  new  promise 
be  made  after  the  commencement,  but  before  the  expiration,  of  the  period  of  limitation,  the 
plaintiff  must  sue  on  the  original  contract,  the  only  effect  of  the  new  promise  being  "to 
cut  off  and  exclude  from  the  period  of  limitation  the  time  that  had  elapsed  when  the  new 
promise  was  made."     14  Bus  A,  774,  and  cases  cited. 

(6)  See  9  Bush,  276. 

(r)  As  to  this  averment  see  cases  cited  in  2d  paragraph  of  note  (1),  ante,  page  63. 

(d)  Averment  of  a  request  to  pay  is  not  necessary,  except  fcr  the  purpose  of  entitling 
the  plaintiff  to  interest  which  accrued  before  the  commencement  of  the  action.  See, 
ante,  note  VI,  page  73;  note  (2),  page  78;  and  86  Ky.,  675-76. 

20.  Petition  on  promise  to  pay,  at  a  specified  time,  an  agreed  price  for 
specified  property  or  services  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  in  consideration  of  a  horse 

[or — five  head  of  cattle]  sold  and  delivered  by  him  to  [or — of  the  building  by  him  of  a 

house  for]  the  defendant,  C.  D.,  he  promised  to  pay dollars  to  the  plaintiff 

months  after  said  date,  but  has  not  paid  any  part  of  said  money  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for  said  money  and 
interest  thereon  from  [state  the  date  when  it  fell  due]  and  costs  [and  any  other  relief  the 
plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  1.  According  to  common  law,  which  has  not  been  changed  by  the  Code  except  in 
actions  on  accounts  (see  note  (b)  to  Form  21),  a  particular  description  of  the  property  or 
services  or  other  thing  constituting  an  executed  consideration  is  not  necessary ;  but  an  aver- 
ment that  the  defendant,  "  being  indebted  to  the  plaintiff  in  a  certain  sum  of  money,  in 
consideration  thereof,"  promised,  &c,  or  that  the  defendant,  "for  a  Valuable  consider- 
ation,"  promised,  &c,  without  stating  on  what  the  debt  was  founded  or  what  the  con- 
sideration was,  is  insufficient;  but  it  is  sufficient  to  allege  that,  the  defendant,  being 
indebted  to  the  plaintiff  in  a  certain  sum  of  money,  in  consideration  of  the  plaintiff's 
agreement  to  give  the  defendant  an  extension  for  a  specified  time,  he  promised,  &c,  as 
the  debt  is  alleged,  not  as  the  consideration  of  the  promise,  but,  only  as  an  inducement 
to  that  which  was  the  consideration.     See  note  2,  ante,  page  62. 

2.  Though,  from  an  express  promise  to  pay  for  goods  sold  and  delivered,  or  services 
rendered,  to  the  defendant,  his  request  to  furnish  them  is  implied  by  law,  the  common  law 
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required  the  plaintiff,  in  an  action  on  such  promise,  to  allege,  though  it  did  not  require 
him  to  prove,  that  the  goods  were  sold,  or  the  services  rendered,  "at  the  special  instance 
and  request  of  the  defendant."  See  I  Saunders,  264,  note  (1).  But,  though  I  have  found 
no  decision  on  the  question,  it  seems  clear  that  such  allegation  is  not  necessary  under  the 
Code,  J  1 19  of  which,  indeed,  forbids  the  allegation  of  facts  implied  by  law.  See  note  6, 
<*****,  page  151. 

21.  Petition  on  an  account,  to  recover  agreed  pices  of  goods ',  without 

an  express  agreement  as  to  time  of  payment  (a). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that,  in  consideration  of  goods  sold  and  delivered  by  him  to 
the  defendant,  C.  D.,  at  divers  times,  as  shown  by  the  account  dated  the  ....  day  of 

,  and  filed  herewith  (b),  the  defendant  promised  to  pay  to  the  plaintiff  the  several 

sums  of  money  in  said  account  mentioned,  and  amounting  in  the  aggregate  to dol- 
lars, payment  of  which  the  plaintiff  demanded  of  the  defendant  on  the  ....  day  of ; 

but  he  has  not  paid  any  part  of  said  money  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  and 

interest  thereon  from  [the  date  of  the  demand]  and  costs  [and  any  other  relief  the  plaintiff 
may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  In  such  cases  the  common  law  forms  alleged  a  promise  to  pay  "when  the  defend* 
ant  should  be  thereunto  requested"  (2  CA.  PI.,  36) ;  but,  in  Kentucky,  that  allegation  is 
not  necessary  and  would  not  be  proper,  for  it  is  settled  that  a  promise  to  pay  money, 
without  stating  a  time  for  payment,  constitutes  a  debt  in  presenti  (I  Bibb,  396;  I  Mar., 
322;  5  Mon.,  11 ;  1  J.  J.  M.,  203  ;  12  B.  Af.,  62) ;  and  that  an  allegation  of  a  request  to 
pay  is  necessary  only  for  the  purpose  of  entitling  the  plaintiff  to  interest  which  accrued 
before  the  commencement  of  the  action.  See,  ante,  note  VI,  page  73  ;  note  (2),  page  78; 
and  86  Ky.,  675-76,  which  was  published  after  said  notes  wereelectrotyped. 

(b)  Code,  f  120,  concerning  which  see,  ante,  3d  paragraph  of  note  {a),  page  121,  and 
note  III,  page  70. 

The  common  law,  as  has  been  shown  (note  (a)  1  to  Form  20),  does  not  require  a  de- 
scription, in  the  plaintiff's  declaration,  of  the  property  sold ;  nor  does  it  require  the 
plaintiff  to  file  with  his  declaration,  or  to  offer  to  file,  a  statement  giving  such  description, 
the  rule  as  to  profert  applying  only  to  contracts  under  seal,  and  matters  of  record  ;  but,  if 
the  form  of  the  declaration  was  so  general  as  not  to  apprise  the  defendant  of  the  nature, 
character,  and  extent  of  the  plaintiff's  claim  against  him,  he  could,  by  motion,  compel 
the  production  of  a  bill  of  particulars.     4  Dana,  219. 

22.  Petition  for  breach  of  promise  to  marry  (a). 

(Caption  as  in  Form  I.). 

The  plaintiff,  A.  B.,  says  that,  on  the day  of ,  she  was,  and  ever  since  has 

been,  unmarried,  and  that,  on  said  day,  she  and  the  defendant,  C.  D.,  mutually  promised 

to  marry  each  other  on  the  ....  day  of ,  at   [stating  the  place  agreed  en] ; 

and  that  she  was  then  and  there  ready  and  willing  to  marry  him,  but  that  he  then  and 
there  refused  to  marry  her,  and  has  ever  since  neglected  and  refused  to  do  so  [or — but 
that  he  did  not  attend  then  and  there,  and  has  ever  since  neglected  and  refused  to  offer  to 

marry  her]  [or — but  that,  on  the  ....  day  of    ,  (stating  a  time  prior  to  that  agreed 

on  for  marrying),  he  announced  to  her  that  he  would  not  marry  her,  and  has  ever  since 
neglected  and  refused  to  offer  to  do  so]. 

[Or,  after  the  words  "on  said  day" — she  and  the  defendant,  C.  D.,  mutually  promised 
to  marry  each  other,  and  that,  on  the  ....  day  of she  announced  to  him  her  readi- 
ness and  willingness  to  marry  him  on  (allowing  him  reasonable  time)  at  her  residence 
{or — designating  other  reasonable  place),  and  that  she  was  then  and  there  ready  and  wil- 
ling to  marry  him,  but  that  he  did  not  attend  then  and  there,  and  has  ever  since  neglected 
and  refused  to  offer  to  marry  her]  [or — that,  on  the  ....  day  of ,  she  announced 
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to  the  plaintiff  her  readiness  and  willingness  to  marry  him  at  snch  reasonable  time  aad 
place  as  he  might  designate,  but  that  he  refused  to  designate  any  time  or  place  therefor, 
and  has  ever  since  neglected  and  refused  to  offer  to  marry  her], 

[Or,  after  the  words  "  on  said  day  " — she  and  the  defendant,  C.  D.,  mutually  promised 
to  marry  each  other  when  either  should  be  thereunto  requested  by  the  other ;  and  that, 

on  the    ....  day  of ,  she  requested  him  to  marry  her  on  the  ....  day  of 

(allowing  him  reasonable  time),  at  her  residence  (or — designating  other  reasonable  place., 
and  that  she  was  then  and  there  ready  and  willing  to  marry  him,  but  that  he  did  not 
attend  then  and  there,  and  has  ever  since  neglected  and  refused  to  offer  to  marry  her]. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars 

damages  and  costs. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  As  to  this  form,  see  note  4,  ante,  page  68,  and  especially  the  cases  cited  in  the  last 
paragraph  of  that  note. 

A  female  plaintiff  can  not  recover  damages  for  her  seduction  by  the  defendant  See 
note  5,  ante,  page  95. 

C.  Petitions  in  actions  on  implied  contracts  (a). 

23.  Petition  of  indorsee  of  a  foreign  bill  of  exchange  against  the  ac- 
ceptor, drawee,  and  second  indorser,  after  protest  for  non-pay- 
ment. 


A.  B.f Plaintiff,        \  Shelby  Circuit  Court. 

against  \  Petition. 

C.  D.,  E.  F.,  and  G.  H.,  (b) Defendants,  J 

The  plaintiff,  A.  B.,  says  that  on  the  ....  day  of ,  at  New  Orleans,  in  the  State 

of  Louisiana,  one  I.  J.  drew  a  bill  of  exchange,  of  the  date  aforesaid,  directed  to  the 
defendant,  C.  D.,  at  Louisville,  in  the  State  of  Kentucky,  and  requesting  him  to  pay 

dollars  to  the  order  of  the  defendant,  E.  F., months  [or— days]  thereafter, 

which  bill  was  accepted  by  said  C.  D.,  and,  with  the  indorsements  thereon  hereinafter 
mentioned,  is  filed  herewith ;  that  the  said  E.  F.  indorsed  and  delivered  said  bill  to  the 
defendant,  G.  H.,  who,  afterward  and  before  its  maturity  (c),  indorsed  and  delivered  it 

to  the  plaintiff;  that,  on  the  ....  day  of ,  said  bill  was  presented  to  said  C.  D.  for 

payment,  at  said  city  of  Louisville,  by  L.  M.,  a  notary  public  in  and  for  Jefferson  county, 
and  payment  thereof  having  been  refused  by  said   C.   D.,  the  said  notary,  on  the  last 

named  day,  at  the  cost  of dollars  to  the  plaintiff,  protested  it  for  non-payment,  [a 

certified  copy  of  which  protest,  under  the  said  L.  M.'s  notarial  seal  is  filed  («/)  herewith,] 
and  on  the  same  day  [or — on  the  next  following  day(*),  or — said  protest  having  been 
made  on  Saturday,  on  the  next  following  (/)  Monday,]  the  said  notary  [or— the  plaintiff] 
notified  the  said  E.  F.,  in  person  (g),  [or — by  a  writing  left  at  his  residence  (or— at  his 
place  of  business)  in  said  city  of  Louisville,  he  being  absent  from  said  city,  or — from  his 
residence  in  said  city,  or — from  his  place  of  business  in  said  city  (A),]  and  mailed  notice  to 
said  G.  H.,  at  Jeffersonville,  Indiana,  where  he  resided,  [or — on  the  same  day,  or— on 
the  next  following  day,  or — said  protest  having  been  made  on  Saturday,  on  the  next  fol- 
lowing Monday,  the  said  notary  mailed  notices  to  the  plaintiff  (*)  at  Shelby ville,  Ken- 
tucky, where  he  resided,  which  were  received  by  the  plaintiff  on  the  ....  day  of , 

and  on  that  day  (or — on  the  next  following  (J)  day)  the  plaintiff  notified  the  said  E.  F.,  ia 
person,  and  mailed  notice  to  said  G.  H.  at  Jeffersonville,  Indiana,  where  he  resided],  that 
payment  of  said  bill  had  been  refused  by  said  C.  D.,  and  that  it  had  been  protested  for 
non-payment  (k) ;  and  the  plaintiff  further  says  that  neither  the  said  I.  J.  nor  either  of  the 
defendants  has  paid  any  part  of  said  bill  or  any  interest  thereon  or  any  part  of  said 
notarial  costs. 


Digitized  by 


Google 


PETITIONS   ON    IMPLIED   CONTRACTS.  537 


Wherefore  the  plaintiff  asks  for  judgment  against  the  defendants  for dollars 

and  interest  (I)  thereon  [from  the  date  of  maturity]  and dollars,  the  amount  of  said 

notarial  costs,  and  his  costs  of  suit  [and  any  other  relief  he  may  appear  entitled  to]. 

(No  verification  necessary .)  O.  T.,  Attorney. 

(a)  For  a  reference  to  several  decisions  as  to  what  constitutes  an  implied  contract,  see 
note  I,  ante,  page  80. 

(b)  At  common  law,  the  parties  to  a  bill  of  exchange  could  not  be  sued  jointly ;  and 
under  the  act  of  1798  {M.  6j°  B.,  249),  if  more  than  one  was  sued,  all  must  have  been 
joined  as  defendants  (2  Litt.,  17)  j  but  see  Code,  \  26. 

(c)  In  favor  of  the  holder  of  a  bill,  to  whom  it  has  been  transferred  for  a  valuable  con- 
sideration, in  the  regular  course  of  business  and  before  maturity,  there  is  a  conclusive 
presumption  against  the  antecedent  parties  of  a  sufficient  consideration ;  and  it  has  been 
held  to  be  unnecessary  for  the  plaintiff  to  make  any  allegation  as  to  the  consideration  paid 
by  him,  or  to  allege  that  the  bill  was  transferred  to  him  in  the  regular  course  of  business, 
or  even  that  it  was  transferred  to  him  before  maturity,  the  facts  that  it  was  not  trans- 
ferred  to  him  for  value,  &c,  coupled  with  the  want  of  consideration  to  an  antecedent 
party,  constituting  matters  of  defence.  See  note  II,  1,  ante,  page  80.  In  this  connection, 
see  Franks  <5rV.,  v.  Quasi,  <SrV.,  86  Ky.,  649,  reported  since  said  note  was  electro  typed. 

(d)  It  is  the  duty  of  the  notary  who  protests  a  bill  to  "give  or  send  notice  of  the  dis- 
honor" to  parties  to  whom  notice  is  requisite  (if  their  places  of  residence  are  known  to 
him  :  see  note  (h)  to  this  form) ;  and  to  state  the  facts  as  to  such  notices,  in  the  protest,  a 
certified  copy  of  which,  under  his  seal,  is  prima  facie  evidence  of  the  dishonor,  and  that 
notices  were  given  as  stated  by  him.  G.  S.,  ch.  79,  $3  and  5.  Section  120  of  the  Code 
does  not  require  the  plaintiff  to  file  a  copy  of  the  protest,  but  he  has  a  right  to  file  it  as 
an  exhibit,  under  }  128. 

It  seems  proper  to  suggest,  1,  that  the  giving  of  notice  of  protest  by  a  notary  is  suf- 
ficient, independently  of  any  statute  (1  Litt.,  195-96) ;  2,  that,  though  said  chapter  79 
declares  that  a  notarial  protest,  under  seal%  shall  be  evidence  of  the  dishonor  of  the  bill 
and  of  the  giving  of  notices,  according  to  the  law  merchant  a  notarial  protest,  even  in 
Kentucky  (7  Mon.,  $56-57),  of  a  foreign  bill  is  evidence  of  its  dishonor,  though  not 
under  seal  {Bank  of  Ky.  v.  Pursley,  3  A/on.,  238;  Huffaker  v.  National  Bank,  §Y.,  12 
Bush,  293) ;  and,  3,  that  $  3  to  7  of  said  chapter  79  were  taken  from  an  act  of  January 
16,  1864  (Myers'  Supplement,  354) ;  and  that  a  comparison  of  said  sections  with  said  act 
shows  that  the  words  "  in  the  first  section  of  this  act "  were  inadvertently  used  in  §  5  of 
chapter  79,  instead  of  the  words  "in  the  third  section  of  this  chapter.*' 

(e)  See  3  Mar.,  265,  505;  I  Litt.,  277;  17  B.  M.,  664. 
(/)  See  3  Dana,  127. 

(^)  Such  notice  may  be  given  verbally.     2  Litt.,  44. 

{k)   To  a  drawer  or  indorser,  who  resides  in  the  town  where  a  bill  is  protested,  notice 
should  be  given  in  person;  or  in  writing  left  at  his  residence  or  place  of  business,  if 
known  to  the  notary.     Bank  of  Ky.  v.  Duncan,  4  Bush,  297  ;    Todd  v.  Edwards)  7  Id.,  93  ; 
Mulkolland&  Bra's  v.  Samuels,  8  Id.,  63 ;  Neal  &  Co.  v.  Taylor,  9  Id.,  380. 
(1)  See  7  Bush,  94;  9  Id.,  384. 
(J)  See  3  Dana,  127. 

(k)  As  to  stating  facts  showing  that  due  notice  was  given,  instead  of  averring  "  of 
which  the  defendant  had  notice"  or  "of  which  the  defendants  had  due  notice,"  see  ncte 
2,  ante,  page  82.  Section  122,  I  believe,  contains  the  only  provision  in  the  Code  which 
gives  any  effect  to  the  word  "duly"  in  pleading. 

(/;  Damages  are  not  recoverable  except  on  bills  drawn  "  on  persons  out  of  the  United 
States."     G.  S.,  ch.  23,  { 10. 

24.  Petition  of  indorsee  of  a  domestic  bill  of  exchange  against  the 
acceptor,  drawer,  and  drawee,  after  refusal  of  payment  by  the 
acceptor  fa). 

(Caption  as  in  Form  23.) 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  at  Shelbyville,  Kentucky, 

the  defendant,  E.  F.,  drew  a  bill  of  exchange,  of  the  date  aforesaid,  addressed   to  the 

defendant,  C.  D.,  at  Louisville,  Kentucky,  and  requesting  him  to  pay dollars  to 

the  order  of  the  defendant,  G.  H., months  [or — days]  thereafter,  which  bill  was 

accepted  by  said  C.  D.,  and,  with  the  indorsement  thereon  hereinafter  mentioned,  is  filed 
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herewith ;  that  the  said  G.  H.,  before  the  maturity  of  said  bill,  indorsed  and  delivered  it 

to  the  plaintiff;  that,  on  the  ....  day  of the  plaintiff  [or — the  plaintiff's  authorized 

agent,  I.  J.]  presented  said  bill  to  said  C.  D.,  at  Louisville,  Kentucky,  and  requested 
payment  thereof,  which  was  refused ;  and  that  on  the  same  day  [or — on  the  next  following 
day,  or — said  presentment  and  refusal  having  been  made  on  Saturday,  on  the  next  following 
Monday]  the  plaintiff  [or — the  plaintiff's  said  agent]  notified  the  said  G.  H.  in  person 
[or — by  a  writing  left  at  his  residence,  or — at  his  place  of  business,  in  said  city  of  Louis- 
ville, he  being  absent  from  said  city,  or — from  his  residence  in  said  city,  or — from  said 

place  of  business  in  said  city]  that,  on  the  said  ....  day  of ,  payment  of  said  bill 

was  demanded  of,  and  refused  by,  said  C.  D. ;  and  the  plaintiff  further  says  that  nothing 
has  been  paid  on  said  bill  by  either  of  the  defendants. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendants  for dollars  and 

interest  thereon  from  the  [date  of  maturity]  and  costs  [and  any  other  relief  he  may  appear 
entitled  to]. 

(No  verification  necessary.)  S.  T.,  Attorney. 

{a)  i.  As  to  the  consideration  and  the  time  for  giving  notice  of  the  dishonor  of  a 
domestic  bill,  and  as  to  giving  such  notice  to  the  drawer  or  indorser  in  person,  or  by  a 
writing  left  at  his  residence  or  place  of  business  or  sent  by  mail,  see  cases  cited  in  notes 
to  Form  23,  the  rules  applicable  to  foreign  and  inland  bills  being  the  same  as  to  those 
matters. 

2.  "According  to  the  mercantile  law,  a  protest  of  a  domestic  bill  is  superfluous  and 
unauthoritative,  and,  therefore,  no  proof  of  the  alleged  dishonor  of  the  bill."  2  B.  M., 
262. 

But  84  of  an  act  of  1798  (M.  cV  £.,  250),  without  making  it  necessary  (2  Bibb,  301;  7 
A/on.,  579-80),  authorized  the  holder  of  a  domestic  bill,  "for  the  sum  of  five  pounds  and 
upwards,"  to  have  it  protested  by  a  notary  for  non-acceptance  or  non-payment:  and  the 
decision  in  Trabue  v.  Sayre,  1  Bush,  129,  is  authority  for  holding  that  the  notarial  protest, 
under  seal,  of  any  Kentucky  domestic  bill  is  authorized  by  ch.  22,  JJ11  and  12  of  the 
General  Statutes  (which  are  substantially  the  same  as  ch.  22,  JJ  11  and  12  of  the  Revised 
Statutes) ;  J  11  declaring  that  "bills,  drafts,  or  checks,  payable  in  bank-notes  or  currency 
or  other  funds,  wherever  drawn  or  payable,  shall  be  deemed  negotiable  and  treated  in  all 
respects  as  if  drawn  for  money,  except  as  to  the  value  of  the  currency  in  which  they  are 
payable;"  and  §12  declaring  that  "the  protest  of  a  notary  public,  under  his  seal,  of  the 
non-acceptance  or  non-payment  of  a  bill  shall  he  prima  facie  evidence. of  its  dishonor." 

But,  as  was  said  in  Young,  McDowell  «Sr»  Co,  v.  Bennett,  &*c,  7  Bush,  474,  the  protest 
of  a  Kentucky  domestic  bill  is  not  necessary :  its  holder  has  the  right  to  proceed  according 
to  the  mercantile  law  and  to  declare  on  the  bill  as  in  Form  24;  or,  according  to  Trabue  v. 
Sayre,  the  right  to  have  it  protested  and  declare  on  it  as  in  Form  23 ;  and,  even  if  the 
protest  should  be  unavailing  as  evidence,  proof  aliunde  that  a  notary  presented  the  bill  for 
payment,  that  payment  was  refused  and  that  the  drawer  and  indorser  were  notified  of 
those  facts  in  due  time,  would  be  sufficient,  just  as  it  would  be  to  prove  a  demand,  &c, 
by  any  other  agent  of  the  holder.     See  Young,  McDowell  &  Co.  v.  Bennett,  &*c,  supra. 

But  the  holder  of  a  domestic  bill  drawn  and  payable  in  another  State,  who  sues  on 
it  here,  must  show  that  he  proceeded  according  to  the  mercantile  law,  by  declaring  sub- 
stantially as  in  Form  24,  unless  he  show  that  he  proceeded  according  to  the  statutory 
law  of  such  State.     7  Mon.,  579-80;  2  B.  M.,  262. 

25.   Petition  of  payee  against  drawer  of  a  domestic,  unaccepted  check 
on  a  bank  {a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  the  ... .  day  of ,  at  Louisville,  Kentucky,  the 

defendant,  C.  D.,  drew  a  check,  of  the  date  aforesaid,  which  is  filed  herewith,  directed  to 
one  E.  F.,  a  private  banker  doing  business  in  said  city  of  Louisville,  and  requesting  him 
to  pay  to  the  plaintiff  or  his  order  five  hundred  dollars ;  that,  on  that  day  [or— on  the  next 
following  day]  the  plaintiff  [or — the  plaintiff's  agent,  G.  H.,]  presented  said  check  to  said 
E.  F.,  at  his  bank  in  said  city,  during  his  usual  banking  hours,  and  requested  payment 
thereof,  which  was  refused  by  said  E.  F.;  that,  on  the  last  mentioned  day,  [or — on  the 
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day  next  following  the  last  mentioned  day]  the  plaintiff  [or — the  plaintiff's  said  agent] 

notified  the  defendant  [state  giving  of  notice  as  in  Form  24]  that,  on  said  ....  day  of , 

payment  of  said  check  was  demanded  of,  and  refused  by,  said  E.  F.;  and  the  plaintiff 
further  says  that  nothing  has  been  paid  on  said  check  by  the  defendant  or  the  said  E.  F. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  and 

interest  thereon  from  [the  date  of  the  demand],  and  costs  [and  any  other  relief  the  plaintiff 
may  appear  entitled  to]. 

(No  verification  necessary.)  L.  M.,  Attorney. 

{a)  1.  As  to  this  form,    see  Cawem  v.  Browinski,  6  Bushy  457. 

2.  A  check  on  a  bank  (which  states  no  time  for  payment)  differs  from  a  bill  of  exchange, 
in  not  requiring  a  presentment  for  acceptance  or  notice  of  non-acceptance,  and  in  being 
payable  on  demand  without  any  days  of  grace.  17  B,  M.,  663;  2  Bush,  106;  8  Id., 
359-60.  But,  in  other  respects,  such  checks,  domestic  or  foreign,  stand  on  the  same 
footing  as  domestic  or  foreign  bills  of  exchange.  I  Litt.,  195;  2  /</.,  299;  17  B.  M., 
662  to  664 ;  6  Bush,  462. 

Hence,  1,  the  holder  of  a  check  drawn  in  one  State  on  a  bank  in  another  State,  if  it 
be  not  paid,  should  have  it  protested  and  give  notice  of  dishonor  as  if  it  were  a  foreign 
bill  of  exchange,  and  should  declare  on  it  as  in  Form  23 ;  and,  2,  if  the  drawer  of  the 
check  and  the  bank  reside  in  the  same  State ;  and  if,  as  was  held  and,  as  it  seems  to  me, 
correctly  hejd  in  Trabue  v.  Sayre,  the  General  Statutes  authorize  the  protesting  of  a  Ken- 
tucky domestic  bill  of  exchange,  it  authorizes  the  protesting  of  a  Kentucky  domestic 
check ;  and  the  holder  of  it  has  the  option  to  proceed  on  it  according  to  the  commercial 
law  applicable  to  domestic  bills  and  to  declare  on  it  as  in  Form  24,  or  to  have  it  pro- 
tested and  declare  on  it  as  in  Form  23.     See  note  {a)  2,  to  Form  24. 

26.  Petition  of  payee  against  drawee  of  an  unaccepted  check  on  a  bank% 

whether  domestic  or  foreign  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.(  at  the  time  hereinafter  mentioned, 
was  a  private  banker  doing  business  in  Louisville,  Kentucky  [or — in  New  Orleans,  Louis- 
iana] ;  that,  on  the  1st  day  of  January,  1890,  one  E.  F.,  who  then,  and  until  after  the  5th 
day  of  January,  1890,  had  more  than  five  hundred  dollars  on  deposit  in  the  defendant's 
bank,  drew  a  check  of  the  first  named  date,  which  is  filed  herewith,  directed  to  the  de- 
fendant and  requesting  him  to  pay  to  the  plaintiff  or  his  order  five  hundred  dollars,  and 
on  the  last  named  day  notified  the  defendant  that  he  had  drawn  said  check  on  the  fund 
aforesaid;  that,  on  the  1st  day  of  February,  1890,  the  plaintiff  [or— the  plaintiff's  agent, 
G.  H-]  presented  said  check  to  the  defendant,  at  his  bank  in  said  city  of  Louisville  [or — 
New  Orleans],  during  his  usual  banking  hours,  and  requested  payment  thereof,  which  was 
refused ;  and  that  nothing  has  been  paid  on  said  check  by  the  defendant  or  said  E.  F. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for  five  hundred 
dollars  and  interest  thereon  from  the  1st  day  of  February,  1890,  and  costs  [and  any  other 
relief  the  plaintiff  may  appear  entitled  to]. 

(No  verification  necessary.)  L.  M.,  Attorney. 

(a)  As  to  this  form,  see  Lester  cV  Co.  v.  Given,  &*c,  8  Bush,  357. 

27.  Petition  in  action  for  the  value  of  goods  delivered  to  a  third  per- 

son, on  the  defendants  order  to  pay  money  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  an  order  dated  the  ....  day  of 
,  and  by  him  signed  and  delivered  to  one  E.  F.,  and  which  is  filed  herewith,  re- 
quested the  plaintiff  to  pay  one  hundred  dollars  to  said  E.  F.;  that  said  E.  F.  delivered 
said  order  to  the  plaintiff,  and,  in  consideration  thereof,  he,  on  the  ....  day  of ,  de- 
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live  red  to  said  E.  F.  merchandise  of  the  value  of  one  hundred  dollars,  the  particulars  of 
which  are  stated  in  the  copy  of  the  plaintiff's  account  thereof,  which  is  dated  the  last  day 
mentioned  and  filed  herewith ;  and  that  the  defendant  has  not  paid  any  part  of  said  money 

\or — and  that,  though,  on  the  ....  day  of ,  the  plaintiff  {or — the  plaintiff's  agent, 

L.  M.)  requested  the  defendant  to  pay  said  money  (£),  he  has  not  paid  any  part  thereof 
nor  any  interest  thereon.] 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  one  hundred  dol- 
lars and  interest  thereon  [from  the  date  of  the  request  to  pay,  if  there  was  such  request] 
and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  Under  the  old  practice,  the  plaintiff  could  have  maintained  an  action  of  assumpsit 
against  C.  D.  for  the  $100.00,  alleging  that  the  goods  had  been  sold  and  delivered  to  him 
at  that  price,  without  stating  their  value  or  referring  to  the  order  (sec  Snodgrass  v.  Broad- 
welly  2  Litt.,  353) ;  but  it  seems  clear  that,  under  the  Code,  the  petition  should  state  the 
facts  as  to  both  of  those  matters. 

(6)  Averment  of  notice  to  C.  D.  of  the  delivery  of  the  goods  to  E.  F.  seems  unneces- 
sary (see  note  V,  ante,  page  72) ;  and  averment  of  a  request  to  pay  is  unnecessary,  except 
to  entitle  the  plaintiff  to  interest  before  the  commencement  of  his  action.  See  note  (a)  to 
Form  21. 

28.   Petition  of  indorsee  against  the  payor,  payee,  and  second  indorser 
of  a  negotiable,  discounted  note  (a). 

The  Bank  of  Kentucky, Plaintiff,        \  Shelby  Circuit  Court. 

against  v  Petition. 

A.  B.,  C.  D.,  andE.  F., Defendants,  j 

The  plaintiff,  the  Bank  of  Kentucky,  states  that  it  and  the  First  National  Bank  of 
Louisville,  Kentucky,  are  corporations  (6),  with  authority  to  carry  on  the  business  of 
banking  [and  having  their  places  of  business  in  Louisville,  Kentucky],  the  former  having 
been  organized  under  an  act  of  the  General  Assembly  of  the  Commonwealth  of  Ken- 
tucky (c)t  and  the  latter  under  a  general  act  of  the  Congress  of  the  United  States  (d\ ;  that 

the  defendant,  A.  B.,  by  a  writing  dated  the  ....  day  of ,  which  he  signed  and 

delivered  to  the  defendant,  C.  D.,  promised  to  pay  to  said  C.  D.  (e),    ......  days  after 

said  date, dollars,  negotiable  and  payable  at  said  National  Bank  [or — promised  to 

pay  to  the  order  of  said  C.  D.  (/), days   after  said  date   dollars  at  said 

National  Bank] ;  that  said  C.  D.  indorsed  and  delivered  said  note  to  the  defendant,  E.  F., 
who,  afterward,  and  before  its  maturity,  indorsed  and  delivered  it  to  the  plaintiff,  which, 
before  its  maturity,  discounted  (g)  it  at  the  request  of  the  said  E.  F.  [or — of  the  said 

] ;  that,  on  the   ....  day  of ,  I.  J.,  a  notary  public  in  and  for  Jefferson 

county,  at  the  plaintiff's  request,  took  said  note  to  said  National  Bank,  during  its  usual 
banking  hours,  and,  neither  of  the  defendants  being  there,  presented  it  to  the  teller  of  said 
bank,  and  requested  payment  thereof,  which  was  refused;  that,  on  the  last  named  day, 
the  said  notary,  at  the  cost  of dollars  to  the  plaintiff,  protested  said  note  for  non- 
payment, and  on  that  day  [or — &c,  state  the  giving  of  notices  of  dishonor  to  C.  D.  and  E.  /*., 
as  in  Form  23]  [as  is  shown  by  a  certified  copy  of  said  protest,  under  said  I.  J.'s  notarial 
seal,  which  is  filed  herewith  {A)];  and  the  plaintiff  further  says  that  no  payment  has  been 
made  on  said  note  by  either  of  the  defendants. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendants  for dollars  and 

interest  thereon  from  [the  date  of  maturity],  and  for dollars,   the  notarial  costs 

aforesaid,  and  for  its  costs  of  suit  [and  any  other  relief  it  may  appear  entitled  to]. 

(No  verification  necessary.)  L.  M.,  Attorney. 

(a)  G.  S.,  ch.  22,  §21,  places  negotiable,  discounted  notes  on  the  same  footing  as  for- 
eign bills  of  exchange,  as  to  petitions  on  which  see,  ante,  Form  23  and  notes  thereto. 
(6)  See  Campbelfs  ex'r  v.  Farmer's  Bank  of  Ky.,  10  Bush,  152. 
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(c)  Private  acts  of  our  legislature  are  judicially  noticed  by  our  courts  without  being 
specially  pleaded.  G.  S.,  ch.  37,  g  I ;  ch.  67,  §5 ;  17  B.  Af.t  47;  and  see  note  (2),  ante, 
page  151. 

(d)  Judicial  notice  is  taken  of  general  acts  of  Congress  (83  Ay.,  611) ;  and  the  parties 
«an  not  put  in  issue  the  existence  of  the  bank  by  averring  want  of  knowledge  or  informa- 
tion, &c.     12  Busht  291. 

(*)  The  discounting  by  a  bank  of  a  negotiable  note  payable  at  a  bank  does  not  place  it 
■on  the  footing  of  a  bill  of  exchange  as  to  the  payor  (1  Dana,  335-36) ;  and  to  support  an 
action  against  him,  the  plaintiff  must  allege  a  promiie  to  pay.  Huffaker,  6V.,  v.  National 
Bank  of  MonHcello,  12  Bush,  287. 

(/)  Making  a  note  "payable  to  order"  makes  it  negotiable  as  effectually  as  if  the 
word  "negotiable"  had  been  used.     7  Bush,  519. 

(g)  The  assignment  to  a  bank  of  a  negotiable  note  is  prima  facie  evidence  that  it  had 
been  discounted.     I  Dana,  334. 

[A)  As  to  this  see  note  {d),  ante,  page  537. 

29.   Petition  of  assignees  against  assignors  of  bonds  and  notes  not  dis- 
counted (a). 

a.    Petition  of  assignee  against  assignor  for  money-consideration,   averring  payors   non-Ha' 
bility{b). 

{Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  in  consideration  of 

dollars  paid  by  him  to  the  defendant,  C.  D.y  he  indorsed  and  delivered  to  the  plaintiff  a 

writing,  dated  the  ....  day  of ,  and  signed  by  one  E.  F.,  and  by  which  said  E.  F. 

promised  [or — a  writing  purporting  to  have  been  signed  by  one  E.  F.,  and  that  he  thereby 

promised]  to  pay  to  said  C.   D.   [or — to  the  order  of  said  C.  D.] dollars   

months  after  the  last  named  date;  that,  on  the  ....  day  of ,  the  said  E.  F.  having 

refused  to  pay  said  money  to  the  plaintiff,  he  brought  an  action  thereon  against  said  E.  F. 

in  the circuit  court,  alleging  that  said  E.  F.  had  signed  and  delivered  "it  to  said 

C  D.,  and  his  assignment  and  delivery  of  it  to  the  plaintiff,  and  asking  for  a  judgment 
for  the  amount  of  it  against  said  E.  F.;  that,  in  said  action,  said  E.  F.  [on  the   ....   day 

of ],  pleaded,  as  a  defence,  that  he  [or — she]  never  signed  said  writing,  or  delivered 

it  to  said  C.  D.;  [or — was  of  unsound  mind,  or — under  twenty-one  years  of  age,  or — a 
married  woman  when  he  {or — she)  signed  said  writing  and  delivered  it  to  said  C.  D., 
or — that  the  said  E.  F.  paid  said  note  to  the  said  C.  D.  before  he  assigned  it  to  the  plain- 
tiff, or — that  said  C.  D.,  when  he  assigned  said  note  to  the  plaintiff,  was  indebted  to  said 
E.  F.  in  the  sum  of dollars  on  his  promissory  note  to  said  E.  F.,  {or — for  merchan- 
dise sold  and  delivered  to  said  C.  D.  by  said  E.  F.,  or — according  to  the  facts  showing  the 
indebtedness),  which  debt  had  matured  when  said  assignment  was  made  (c)  and  remained 
wholly  unpaid,  and  praying  that  said  demand  of  said  E.  F.  might  be  set  off  against  said 

demand  of  the  plaintiff;]  [that,  on  the day  of ,  the  plaintiff  notified  said 

C.  D.  of  the  pleading  of  said  defence  in  said  action,  and  requested  him  to  attend  to  the 
prosecution  thereof  (d)] ;  that  the  plaintiff  employed  G.  H.,  an  attorney  at  law,  to  bring 

and  prosecute  said  action  and  paid  [or — agreed  to  pay]  him dollars  therefor,  which 

was  a  reasonable  fee  {e)  [or — that  the  plaintiff  employed  G.  H.,   an   attorney  at  law,  to 

bring  said  action  and  paid  (or — agreed  to  pay)  him dollars  therefor,  which  was  a 

reasonable  fee,  and  that,  the  said  C.  D.  having  refused  to  attend  to  the  prosecution  of 
said  action  after  he  was  notified  of  the  filing  of  said  defence,  the  plaintiff  employed  said 

G.  H.  to  prosecute  it  and  paid  {or — agreed  to  pay)  him  an  additional  fee  of dollars 

therefor,  which  was  a  reasonable  fee] ;  that,  on  the  ....  day  of by  a  judgment  duly 

rendered  (/)  by  said  court,  as  appears  of  record  therein,  said  defence  was  sustained  and 

said  action  dismissed  at  the  plaintiff's  costs,  which  amounted  to dollars ;  [that  said 

action  against  E.  F.  was  prosecuted  in  good  faith  and  diligently,  and  that  said  E.  F.'s 
•said  defence  therein  was  true(^) ;]  tfcat  said  writing,  with  said  C.  D.'s  indorsement  thereon 
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is  filed  herewith  [or — is  on  file  in  the  said  action  of  the  plaintiff  against  £.  F.] ;  and 

that  the  defendant,  C.  D.,  has  not  paid  any  part  of  the  aforesaid dollars  nor  any 

interest  thereon,  nor  any  part  of  said  attorney's  fee  [or — fees]  nor  of  said  costs. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  and 

interest  thereon  from  [the  date  of  the  assignment  of  the  note],  and  for dollars,  the 

aggregate  amount  of  said  attorney's  fees  and  said  costs,  and  interest  thereon,  and  for  the 
costs  of  this  action  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

L.  M.,  Attorney. 

(Verification  as  in  Form  I,  unless  the  assigned  note  be  filed  with  the  petition.) 

(a)  Excepting  bonds  that  have  the  effect  of  judgments  (5  J.J.  Af.,  75),  the  assignment 
of  an  undiscounted  note  or  bond,  with  the  assignor's  indorsement  (Hardin,  27  ;  Markly  v. 
Withers,  4  Afon.,  14),  unless  the  assignment  be  made  without  recourse  (Tripletts.  Holley,  4 
Lilt.,  130;  Coffmans.  Allen,  Litt.  S.  C,  200),  as  may  be  proved  by  parol  evidence  (Butler 
v.  Suddelh,  6  Afon.,  541),  creates,  between  the  assignor  and  his  immediate,  but  not  a  remote, 
assignee  (Hardin,  218;  3  Afar.,  163;  3  /.  /.  Af.,  547-48;  4  Met.,  300),  an  implied  war- 
ranty that  the  instrument  is  genuine,  and  that  the  payor  or  obligor  had  capacity  to  make 
the  contract,  and  that  he  owes  the  money  for  payment  of  which  it  stipulates,  and  that,  if 
not,  the  assignee  will  refund  the  money  paid  For  the  assignment  (G.  S.,  ch.  22, {7;  $Bibb, 
2I5?  lJ.J*Af.,b\\\  $  Bush,  55,  660;  12  Id.,  158);  and,  also,  an  implied  contract  that, 
though  the  note  or  bond  be  obligatory  and  the  money  owing,  the  assignor  will  refund  the 
money  paid  for  the  assignment,  if  the  assignee  can  not  obtain  satisfaction  from  the  payor 
or  obligor  by  the  use  of  reasonable  diligence  (G.  S.,  ch.  22,  §7;  and  see  note  2,  ante,  page 
81):  the  assignment  of  a  bond  to  convey  land  does  not,  however,  create  a  warranty  of 
title  to  the  land ;  but  only  makes  the  assignor  liable  for  the  money  paid  for  the  assign- 
ment, if  the  assignee  can  not,  by  using  reasonable  diligence,  recover  the  land  or  the  pur- 
chase-money paid  to  the  obligor  by  the  obligee.     3  Mon.,  75,  291 ;  3/.  J.  Af.,  636;  7  Id., 

343. 

It  was  held,  however,  and  as  it  seems  to  me  correctly,  that  the  assignment, 'though 
without  fraud,  of  a  bond  to  which  the  assignor  had  no  title  gave  to  the  assignee  an  im- 
mediate right  of  action  against  the  assignor,  without  a  previous  suit  against  the  obligor. 
Emmerson  v.  Claywell,  14  B.  Af.,  18 :  but  see  Winstell  v.  Hehl,  6  Bush,  62,  63. 

And  the  holder  of  a  note  or  bond  with  a  blank  indorsement  on  it,  though  made  when 
it  was  assigned  to  another,  has  a  right,  even  during  the  progress  of  a  trial,  to  fill  up  the 
indorsement  so  as  to  make  the  instrument  payable  to  himself.  5  Lift.,  333;  9  Dana,  415; 
5  B.M.,  400;  16  Id.,  575. 

But  the  date  of  the  indorsement  is  not  conclusive  as  to  the  time  when  the  assignment 
was  made.     3  Dana,  597. 

And,  though  an  assignee  can  not  maintain  an  action  at  law  against  a  remote  assignor, 
he  can  do  so  in  equity,  if  his  immediate  assignor  has  become  a  non-resident  of  the  State 
(3  B.  Af.,  121)  or  been  discharged  in  bankruptcy  or  become  insolvent.  8  Id.,  407:  as  to 
the  necessary  parties  and  the  criterion  of  recovery  in  such  action,  see  3  B.  Af.,  121,  and  8 
Id.,  410. 

As  to  actions  by  intermediate  assignors,  see  4  /.  /.  Af.,  310;  Latham  v.  Western,  8 
B.  Af.,  297. 

(b)  The  assignee  can  maintain  an  action  against  his  assignor  for  a  breach  of  the  war- 
ranty, without  having  sued  the  payor  or  the  alleged  paydr,  if  the  assignment  be  fraudu- 
lent (Litt.  S.  C,  201-02;  12  Bush,  158) ;  or  if  an  action  against  the  payor  be  prevented 
or  made  useless  by  an  uncontemplated  event,  such  as  the  payor's  discharge  in  bankruptcy 
(8  B.  Af.,  210)  or  his  removal  from  the  State  after  the  assignment  (4  J.J.  Af.,  307) ;  and, 
according  to  a  dictum  in  Maupin  v.  Compton,  3  Bibb,  215,  the  assignee,  in  an  action  against 
his  assignor,  can  prove  payment  of  the  debt  to  him  without  having  sued  the  payor ;  but, 
in  Hunt  v.  Armstrongs  adm'r,  5  B.  Af.,  399,  the  court  questioned  the  correctness  of  that 
dictum  and  held  that,  at  any  rate,  an  assignee  can  not  maintain  an  action  against  his  assignor, 
on  the  ground  that  the  payor  has  a  set-off  against  the  assignor,  unless  a  plea  of  set-off  his 
been  sustained  by  a  judgment  in  an  action  against  the  payor,  for  the  reason,  said  the  court, 
that  the  payor  " might  or  might  not"  plead  the  setoff;  and  in  Wynn  v.  Poynttr,  3  Bush, 
54,  it  was  held  likewise  as  to  non  est  factum;  but  in  Hughes'  adnCr  v.  Brown,  &*c,  3  Bush, 
660,  it  was  held  that  an  assignor  can  maintain  an  action  against  his  assignor  and  the  payor 
and  prove  that  the  payor  was  a  married  woman,  without  a  previous  action  against  her ; 
and  an  assignee  having  sued  the  payors,  who  were  husband  and  wife,  on  a  note  which 
showed  on  its  face  that  it  was  not  given  for  necessaries,  and  having  obtained  a  judgment 
against  the  husband,  it  was  held  that  he  could  maintain  an  action  against  the  assignor, 
though  the  court  had  failed  to  give  judgment  against  the  wife  (Green,  &V.,  r.Page,  &*c, 
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80  Ky.,  368) ;  and  it  seems  clear  that  the  assignee  could  have  done  so,  even  if  the  court 
had  erred  in  failing  to  give  judgment  against  the  wife.     See  3  Mon.,  63. 
(e)  See  2  Met.,  295. 

(d)  As  to  the  giving  of  this  notice  and  its  effect,  see  note  (b)  to  Form  6. 

(e)  As  to  the  plaintiff's  right  to  recover  costs,  including  a  reasonable  attorney's  fee,  see 
12  Bush,  158,  and  note,  ante,  pages  77,  78. 

(/)  See  Code,  \  122. 

(g)  If  the  petition  show  that  C.  D.  had  reasonable  notice  of  E.  F.'s  defence,  it  is  not 
necessary  for  the  plaintiff  to  allege  that  he  prosecuted  the  action  in  good  faith  and  dili- 
gently, as  the  burden  of  doing  so  would  be  on  C.  D.  (see  cases  cited  in  note  (b)  to  Form 
6);  and  if,  as  seems  probable  (see  last  mentioned  note),  the  giving  of  such  notice  would 
make  the  record  of  the  action  against  E.  F.  conclusive  evidence  against  C.  D.  of  the  validity 
of  this  defence,  it  is  not  necessary  for  the  plaintiff  to  allege  that  said  defence  was  true. 
See  3d  paragraph  of  note  6,  ante,  page  151. 

b.  Petition  of  assignee  against  assignor  for  money-consideration,  averring  payor's  insolvency  (a). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that,  on  the   day  of ,   the  defendant,  C.  D.,  in 

consideration  of dollars  paid  to  him  by  the  plaintiff,  indorsed  and  delivered  to  the 

plaintiff  a  note  dated  the  ....  day  of ,  which  one  E.  F.  had  signed  and  delivered 

to  the  said  C.  D.,  and  by  which  said  E.  F.  promised  to  pay  to  said  C.  D.  [or — to  the  order 

of  said  C.  D.] dollars, months  after  the  last  named  date,  which  note,  with 

said  indorsement  thereon,  is  filed  herewith  [or — is  on  file  in  the  action  hereinafter  men- 
tioned];  that,  on  the  ....  day  of ,  the  said  E.  F.  having  failed  to  pay  said  note, 

the  plaintiff  brought  an  action  thereon  against  him  in  the  circuit  court  for county, 

in  which  county  he  resided ;  [that,  on  the  ....  day  of  .......  an  order  was  duly  made  (b) 

in  sai* action  by  the  clerk  of  said  court  for  the  arrest  of  said  E.  F.,  under  which  he  was 
arrested  and  held  to  bail ;]  that,  on  the  ....  day  of ,  a  judgment  was  duly  ren- 
dered (e)  by  said  court  against  said  E.  F.  for   dollars,    being  the  amount  of  said 

note  and  interest  thereon,  and  for  costs  which  amounted  to .'  dollars ;  that  on  the 

....  day  of ,  there  was  placed  in  the  hands  of  the  sheriff  of  said  county  a  writ  of 

fieri  facias,  that  had  been  issued  on  said  judgment,  which  was  returnable  on  the  ....  day 

of ,  and  which  commanded  him  to  make  the  amount  of  said  judgment  of  the  estate 

of  said  E.  F.  [and  also  a  writ  of  capias  ad  satisfaciendum  that  had  been  issued  on  said 

judgment,  which  was  returnable  on  the  ....  day  of ,  and  which  commanded  said 

sheriff  to  take  the  body  of  said  E.  F.  to  satisfy  said  judgment;]  that,  on  the  ....  day  of 

said  fieri  facias  was  returned  by  said  sheriff  with  an  indorsement  of  "no  property 

found ; "  [and,  on  the  ....  day  of ,  the  said  sheriff,  under  said  capias,  arrested  said 

E.  F.,  who  had  been  surrendered  by  his  bail,  and,  by  an  order  duly  made  (c)  by  the  pre- 
siding judge  of  the  county  court  (or — two  justices  of  the  peace)  of  said  county,  the  said 
E.  F.  was  discharged  after  having  delivered  a  schedule  of  his  property,  which  was  sold 

by  said  sheriff  for  a  sum  amounting  to dollars  after  deducting  his  commissions, 

and  which  sum  he  paid  to  the  plaintiff;]  that  nothing  has  been  paid  to  the  plaintiff,  either 
by  the  defendant  or  the  said  E.  F.,  and  that  said  E.  F.  is  insolvent  (d). 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  and 

interest  thereon  from  [the  date  of  the  assignment]  and  for dollars  the  costs  afore- 
said^), [subject  to  a  credit  for dollars  received  from  the  sheriff  as  aforesaid]  and 

the  costs  of  this  action,  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

G.  H.,  Attorney. 

(Verification  as  in  Form  1,  unless  the  note  be  filed  with  the  petition). 

(a)  The  assignee  can  maintain  an  action  against  his  assignor  without  having  sued  the 
payor,  if,  after  the  assignment  and  before  the  expiration  of  a  reasonable  time  for  commencing 
an  action  against  him,  he  become  a  non-resident  of  this  State,  leaving  no  available  property 
here  (6  Afon.,  651-52;  4/  J.  M.,  307;  7  Bush,  74),  or  die  insolvent  (2  Mar.,  256;  6 
M°n-t  653),  or  be  discharged  in  bankruptcy  (8  B.  M.,  210) ;  or  if  the  fact  that  he  is  a  non- 
35 
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resident  be  unknown  to  the  assignee  at  the  time  of  the  assignment  (I  Bibb,  545) ;  or,  per- 
haps, according  to  Tucker,  <5rV.,  v.  Fogle,  7  Busk,  290,  if  his  estate  be  subjected  under  the 
statute  forbidding  preferences  of  creditors:  but,  as  to  this,  see  Francis  v.  Gant,  <5rV.,  80 
Ky.,  190.     But — 

1.  In  general,  the  assignee,  in  order  to  hold  his  assignor  liable,  must,  with  reasonable 
diligence,  bring  an  action  and  obtain  a  judgment  against  the  payor,  in  the  county  of  his 
residence,  though  he  may  have  removed  thereto  after  the  assignment  (8  B.  Af.,  132),  and 
deliver  to  the  sheriff  of  that  county  a  writ  of  fieri  facias  (2  Bibb,  35;  1  B,  Af.,  251;  6 
Id.,  418),  and,  also,  a  writ  of  capias  ad  satisfaciendum  if  the  plaintiff  be  entitled  thereto 
(see  Code,  \  168;  G.  S.,  ch.  38,  art.  3;  I  Bibb,  546-47;  2  Id.,  290;  2  Mar.,  523);  but  he 
need  not  appeal  from  an  erroneous  judgment  in  favor  of  the  payor.     3  Afon.,  63. 

What  constitutes  reasonable  diligence  is  for  the  court,  and  not  a  jury,  to  decide  (1 
Bibb,  546;  l  Dana,  183;  80  Ky.,  196) ;  and  an  averment  that  the  plaintiff  used  due  dili- 
gence is  insufficient  and  unnecessary ;  he  must  state  facts  showing  that  he  used  due  dili- 
gence (see  note  2,  ante,  page  147,  and  80  Ky.,  192) ;  nor  is  there  any  general  rule  as  to 
what  constitutes  due  diligence,  except  that  the  assignee  must  use  such  diligence  as  a  man 
of  ordinary  prudence  would  be  expected  to  use  if  the  note  were  payable  to  himself  (3 
Bibb,  227;  6  Mon,,  652;  9  Dana,  46;  3  B.  Af.,  122,  587;  7  Id.,  1 15;  8  Id.,  229;  9  Id., 
55) ; — greater  diligence  being  necessary  when  the  payor  is  known  to  be  "  in  laboring  cir- 
cumstances "  than  when  he  is  known  to  be  insolvent  or  reputed  to  be  solvent.  3  B.  Af., 
587;  9  Id.,  55. 

A  prima  facie  cause  of  action  is  stated  by  a  petition  which  shows  that  the  assignee 
'  obtained  judgment  against  the  payor,  though  by  confession  (9  Datta,  58),  in  the  county  of 
his  residence,  at  the  first  term  of  court  after  the  note  matured,  or  after  it  was  assigned  if 
it  was  then  due  ;  and  that  a  writ  of  fieri  facias  was  issued  from,  the  circuit  court,  though 
not  from  a  quarterly  court  or  justice's  court  (1  Met.,  642),  as  soon  as  due,  and  immediately 
delivered  to  the  sheriff  of  that  county,  and  by  him  returned,  on  or  before  the  return-day 
(7  B.  M.,  192),  "no  property  found  ;"  and  that  a  writ  of  capias  ad  satisfaciendum,  if  the 
plaintiff  was  entitled  thereto,  was,  with  equal  diligence,  delivered  to  said  sheriff,  and  that 
the  defendant,  having  been  arrested  thereon,  was  discharged  on  taking  the  oath  of  insol- 
vency; —unless,  as  will  be  presently  shown,  it  appear  that  the  plaintiff  had  some*  other 
remedy  which  he  had  failed  to  exhaust; — the  return  of  "no  property  found "  being,  at 
least,  prima  facie  evidence  of  the  defendant's  insolvency,  and  being,  it  seems,  conclusive 
evidence  thereof,  unless  it  be  proved  that  the  plaintiff  had  knowledge,  actual  or  presump- 
tive, of  other  property  of  the  defendant  which  might  have  been  subjected  (2  Bibb,  35 ;  4 
J.J.  M.,  304;  3  B.  M.,  122;  6  Id.,  418;  7  Id.,  116)  ;  and  the  oath  of  insolvency  being 
entitled  to  the  same  effect  as,  and,  indeed,  dispensing  with  the  necessity  of,  the  return  of 
no  property  found.     5  Mon.,  275-6. 

But  such  extreme  diligence  is  not  usually,  if  ever,  necessary. 

(1)  As  to  diligence  in  commencing  suit  against  the  payor. 

Assignees  failing  to  get  judgment  at  the  first  term  after  they  had  a  right  to  sue  have, 
in  the  absence  of  explanatory  circumstances,  been  held  to  be  inexcusably  negligent  in 
failing  to  sue  during  the  following  periods  preceding  such  term,  viz.,  four  months  (1  Afar., 
230),  three  months  (4  Mon.  15 ;  3  Dana,  596),  thirty-three  days  (8  B.  M.,  229),  sixteen 
days  (2/  J.  Af.,  217);  and  delay  of  twenty-four  days  in  suing  before  a  justice  of  the 
peace  was  held  to  be  inexcusable  (3  Dana,  448) ;  and  the  payor  having  been  summoned  in 
time  for  judgment  at  the  first  term,  a  continuance  of  the  case  "by  agreement"  was  held 
to  have  released  the  assignor  from  liability  (7  B.  M.,  191-92) :  whilst,  in  the  absence  of 
explanatory  circumstances,  failure  to  sue  for  twenty-two  days,  in  one  case  (9  Dana,  45), 
and  for  "more  than  forty  days,"  in  another  (8  B.  Af.,  299),  was  held  to  be  excusable; 
and,  the  payor  being  temporarily  absent  from  the  State,  failure  to  sue  for  seventy-five  days, 
in  one  case  (2  Lift.,  132),  and  for  eighty  days,  in  another  (6  B.  M.,  418),  was  held  to  be 
excusable ;  and  delay  at  the  request  of  the  assignor  is  excusable.     3  Dana,  448. 

(2)  As  to  diligence  in  executing  judgment  against  the  payor. 

According  to  AfcAfurray  v.  Woods,  9  Dana,  47,  greater  diligence  is  necessary  in  en- 
forcing judgment  against  the  payor  than  in  obtaining  it.  Though  it  is  not  necessary  for 
the  plaintiff  to  apply  for  the  issuing  of  an  execution  before  it  is  regularly  due  (2  Litt., 
136),  failure  to  place  it  in  the  sheriff's  hands  during  the  following  periods  after  it  became 
due  were  held  to  be  inexcusable  negligence,  viz.:  for  three  months  (1  Afon.,  101-02);  for 
two  months  (1  Afet.,  294) ;  for  thirty-six  days  (4  B.  Af.,  393)  ;  for  fifteen  days  (9  Dana,  57) ; 
and  for  seven  days  (6  B.  Af.,  419;  7  Id.,  192) :  but  a  delay  for  "three  or  four  days"  was 
held  to  be  excusable  (5  Mon.,  277)  ;  and,  under  explanatory  circumstances,  delays  during 
the  following  periods  were  held  to  be  excusable,  vis. :  for  ten  days  (9  B.  M.,  53)  ;  for 
twenty-one  days  (8  B.  Af.,  297) ;  for  twenty-five  days  (2  f.  J.  Af.,  218-19) ;  and  for  thirty- 
five  days.     3  B.  Af.,  584. 

And,  when  the  plaintiff  is  entitled  to  a  writ  of  capias  ad  satisfaciendum,  he  must  cause 
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it  to  be  issued,  as  well  as  a  fieri  facias,  with  the  same  diligence  as  to  the  former  as  the  lat- 
ter,    a  Mar.,  523  ;  Bryan  v.  Perry,  5  Man.,  275. 

2.  If  an  action  against  the  payor  be  necessary  before  suing  the  assignor,  the  assignee 
must  not  only  show  that  he  has  obtained  a  judgment  against  the  payor  and  a  return  of  no 
pro pevty  found  on  a  fieri  facias  (Francis  v.  Gant,  &c,  80  Ay.,  190),  or  that  the  payor  has 
taken  the  oath  of  insolvency  upon  arrest  under  a  capias  ad  satisfaciendum  (5  Mon.,  276); 
but  he  must  show  that  he  has  exhausted  any  other  remedy  legal  or  equitable,  direct  or 
collateral,  which  he  may  appear  to  have  had  for  obtaining  satisfaction  of  the  demand 
against  the  payor :  as,  by  compelling  him  to  give  bail  for  his  appearance,  if  that  can  be 
done  (see  Code,  title  VIII, ,  ch.  I),  and,  if  bail  be  given,  by  suing  the  sureties  if  the  payor 
fail  to  appear  and  be  not  surrendered  (1  Bibb,  546-47;  6  Man.,  119) ;  and,  by  showing  the 
result  of  the  payor's  arrest,  if  he  has  been  arrested  on  a  capias  (5  Litt.,  333),  and  the  dis- 
position made  of  any  property  he  may  have  surrendered  (3  Mar.,  59,  60) ;  and,  if  he  has 
escaped  after  being  arrested,  by  suing  the  officer  who  had  him  in  custody  (1  Dana,  182) : 
by  suing  a  sheriff  who  has  taken  a  replevin-bond  with  insufficient  sureties,  and  a  return  of 
no  property  found  on  an  execution  promptly  issued  on  the  bond  is  ptima  facie  evidence 
that  they  were  insolvent  when  it  was  taken  (5  B.  M.,  250)  ;  though  an  assignee  is  not 
bound  to  sue  a  sheriff  who  has  made  himself  liable  to  only  a  partial  recovery  in  damages 
(2  Litt.,  136;  3  Mon.,  346) :  by  defending  an  action  in  which  property  levied  on  by  a 
sheriff  has  been  taken  from  his  possession  by  a  third  person,  unless  the  assignee  can 
•'show  satisfactorily"  that  it  was  not  subject  to  the  execution  (7  B.  M.,  11 5-16):  by 
suing  in  equity,  after  a  return  of  no  property  found,  to  subject  choses  in  action  or  other 
property  of  the  payor  which  is  not  subject  to  execution  and  of  which  the  assignor  has 
actual  or  presumptive  knowledge,  though  he  is  not  bound  to  bring  an  action  for  a  discov- 
ery (3  B*  M.,  122  ;  6  Id.,  418;  7  Id.,  116) ;  and  by  enforcing  any  lien  on  the  payor's  prop- 
erty of  which  the  assignee  has  actual  or  presumptive  knowledge  (4  B.  M.,  417;  5  Id., 
240;  7  Id.,  116;  I  Met.,  292) ;  and  the  assignee's  prosecution  of  equitable  remedies  is  no 
excuse  for  his  negligence  in  obtaining  a  personal  judgment  against  the  payor  and  having 
execution  issued  thereon  (1  Mon.,  103;  5  B.  M.,  49;  1  Met.,  294;  3  Bush,  173;  7  Id., 
75;  81  Ay.,  636):  and,  if  the  assignee  can  not  maintain  his  action  against  the  assignor 
without  showing  that  he  was  entitled  to  such  additional  remedy,  his  petition  should  show 
that  it  has  been  exhausted  (5  B.  M.,  250;  7  Id.,  115;  3  Mar.,  59,  60;  5  Litt.,  333;  6 
Mon.,  119;  1  Dana,  182);  but  the  fact  that  the  payor's  note  purports  to  have  been  given 
in  consideration  of  the  purchase  of  land  does  not  show  that  there  was  a  lien  on  the  land. 
4  B.  M.,  271. 

3.  As  to  diligence  against  nonresident  payors. 

An  assignee  is  not  bound  to  follow  to  another  State  a  payor  who  removes  from  this 
State  after  the  assignment,  or  the  fact  of  whose  non-residence  was  unknown  to  the  assignee 
at  the  time  of  the  assignment;  but  must  sue  for  the  subjection  of  his  property  here  if  the 
assignor  has  knowledge  thereof.     I  Bibb,  545 ;  6  Mon.,  651-52 ;  4  J.J.  M.,  307 ;  7  Bush,  74. 

But  aa  assignee  who  knows  that  the  payor  is  a  non-resident  of  this  State  must  dili- 
gently prosecute  him  to  insolvency  at  the  place  of  his  residence  (5  Litt.,  195;  1  B.  M., 
251) ;  and,  it  would  seem,  must  sue  for  subjection  of  his  property  here  of  which  the 
assignee  has  knowledge.     2  Litt.,  135 ;  3  B.  M.t  122. 

(6)  See  Code,  %  1 53,  122. 

(c)  See  Code,  \  122. 

(d)  It  is  not  necessary  to  aver  either  notice  to  the  defendant,  that  the  payor  had  been 
prosecuted  to  insolvency,  or  a  request  to  pay  the  plaintiff's  demand.     4/./.  M.,  306-07. 

(/)  6  Mon.,  543;  1  Bibb,  477. 

c.  Petition  of  assignee  against  accommodation-indorser  of  undiscounted  note,  averring  payor's 
insolvency  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.   B.,  says  that,  on  the day  of one  E.  F.  requested  the 

plaintiff  to  sell  and  deliver  to  him  certain  merchandise  for  the  sum  of  five  hundred  dol- 
lars to  be  paid  in  four  months,  which  the  plaintiff  agreed  to  do  if  the  said  E.  F.  would 
give  a  note  therefor  with  a  satisfactory  indorser  ;  and  that,  thereupon,  said  E.  F.  signed  a 
note,  of  the  date  aforesaid,  by  which  he  promised  to  pay  to  the  defendant,  C.  D.,  five  hun- 
dred dollars,  four  months  after  said  date,  and  the  defendant  indorsed  it  at  the  request  of 
said  E.  F.,  and  to  enable  him  to  buy  said  merchandise,  and  said  E.  F.  delivered  it  to  the 
plaintiff  with  the  defendant's  indorsement  thereon,  and,  in  consideration  thereof,  the 
plaintiff  sold  and  delivered  said  merchandise  to  said  E.  F. ;  which  note,  with  said  in  dorse- 
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ment  thereon,  is  filed  herewith  [or — is  on  file  in  the  action  hereinafter  mentioned] ;  that, 

the  said  E.  F.  failed  to  pay  said  note  at  maturity,  and,  on  the  ....  day  of ,  the 

plaintiff  [state  the  prosecution  of  E.  F.  to  insolvency,  and  the  costs  of  the  action,  and  the 
exhaustion  of  any  other  remedy  which  may  appear  to  have  existed,  as  in  Form  29,  b,  and 
aver] ;  that  nothing  has  been  paid  to  the  plaintiff  by  the  defendant  or  said  E.  F.,  and  said 
E.  F.  is  insolvent. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  five  hundred  dol- 
lars and   interest  thereon  from  [the  maturity  of  the  note],  and  for dollars,  the 

amount  of  the  costs  aforesaid,  and  for  the  costs'of  this  action  [and  any  other  relief  which 
the  plaintiff  may  appear  entitled  to]. 

G.  H.,  Attorney. 

(Verification  as  in  Form  I,  unles  the  note  is  filed  with  the  petition.) 

(a)  As  to  this  form,  see  Allen  v.  Pryor,  <5rV.,  3  Mar.,  305;  Trimble  &  Garrett  v.  Webb 
6*  Taylor,  1  Mon.,  100;  Hunt  v.  Armstrong's  adnCr,  <5rV.,  5  B.  M.,  399;  Marr  v.  Smith,  7 
fd.9  189. 

30.  Petition  in  action  on  an  open  account  for  the  value  of  goods  sold  to 

the  defendant. 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  and  between  the  ....  day  of ,  and  the  .... 

day  of ,  he  sold  and  delivered  to  the  defendant,  C.  D.,  [or—  furnished  to  one  S.  T., 

at  the  request  of  the  defendant,  C.  D.,  («)]  merchandise  of  the  value  of  two  hundred  dol- 
lars, the  particulars  of  which  are  stated  in  the  copy  filed  herewith,  marked  A,  of  the 
plaintiff's  account  of  said  sales ;  and  that   the  defendant  has  not  paid  any  part  of  said 

account  [or — ;  and  that  on  the  ... .  day  of the  plaintiff  (or—  the  plaintiff's  agent, 

L.  M.)  requested  the  defendant  to  pay  said  account  (b),  but  he  has  not  paid  any  part 
thereof  nor  any  interest  thereon]. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  and 

interest  thereon  [from  the  date  of  the  request,  if  made]  and  costs  [and  any  other  relief  the 
plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  As  to  the  necessity  for  this  averment,  see  note  IV,  ante,  page  82.  Formerly,  in  an 
action  on  an  implied  contract,  for  the  value  of  goods  sold  and  delivered  to  the  defendant, 
the  plaintiff  was  required  to  allege,  though  he  was  not  required  to  prove,  both  that  the  goods 
were  sold  and  delivered  to  the  defendant  "  at  his  special  instance  and  request  "  and  that  he 
promised  to  pay  for  them.  Under  the  Code,  however,  it  seems  clear  that  those  allega- 
tions are  not  only  unnecessary  (see  notes  IV  and  V,  ante,  page  82),  but  that,  as  the  petition 
must  be  verified,  they  are  inexcusably  improper  if  untrue ;  and,  moreover,  the  making  of 
them  might  be  regarded,  and,  it  seems  to  me,  should  be  regarded,  as  showing  that  the 
plaintiff  is  suing  on  an  express  contract,  in  actions  on  which  averments  of  the  defendant's 
requests  and  promises  are  generally,  if  not  always,  material,  and  to  be  proved  if  contro- 
verted. 

(b)  This  averment  is  not  necessary  except  for  the  purpose  of  entitling  the  plaintiff  to 
interest  which  accrued  before  the  commencement  of  the  action.  See  note  (a),  ante, 
page  535- 

31.  Petition  in  action  on  an  open  account  for  money  lent  to  the  de- 

fendant {a). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that,  on  and  between  the  ....  day  of ,  and  the  .... 

day  of ,  he  lent  the  defendant,  C.  D.,  at  his  request,  divers  sums  of  money  amounting 

in  the  aggregate  to dollars,  at  the  times  and  of  the  amounts,  respectively,  which 

are  stated  in  the  copy  filed  herewith,  marked  A,  of  the  plaintiff's  account  of  said  loans; 
and  that  the  defendant  has  not  paid  any  part  of  said  money  nor  any  interest  thereon. 
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Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  and 

interest  on  the  several  sums  of  money  composing  said  aggregate  sum  from  the  times  when 
they  were  respectively  lent  to  the  defendant,  as  is  shown  by  said  account  marked  A,  and 
for  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  As  to  omitting  averments  of  the  defendant's  request  to  lend  and  promise  to  pay 
the  money,  see  note  (a),  ante,  page  535;  and,  according  to  Field  v.  Burnam,  6rY.,  3  Bush, 
518,  money  lent  bears  interest  as  a  matter  of  law. 

32.   Petition  in  action  on  a  liquidated  account  for  goods  sold  and  money 
lent  to  the  defendant  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  and  between  the  ....  day  of ,  and  the  .... 

day  of ,  he  sold  and  delivered  to  the  defendant,  C.  D.,  merchandise  of  the  value  of 

dollars,  the  particulars  of  which  are  stated  in  the  copy  filed  herewith,  marked  A, 

of  the  plaintiff's  account  of  said  sales;  and  lent  the  defendant,  at  his  request,  divers  sums 

of  money  amounting,  in  the  aggregate,  to dollars,  at  the  times  and  of  the  amounts, 

respectively,  which  are  stated  in  said  copy;  and  that  the  defendant,  between  said  days, 
paid  to  the  plaintiff  divers  sums  of  money,  all  of  which  are  stated  in  said  copy,  leaving  a 

balance  of  dollars  due  to  the  plaintiff  on  the  ....  day  of ,  [namely, 

dollars  for  merchandise  and dollars  for  money  loaned]  including  interest  on  said 

cash-advances ;  [or — exclusive  of  interest ;]  and  that,  on  the  ....  day  of the  defend- 
ant acknowledged  to  the  plaintiff  [or — to  the  plaintiff's  agent,  L.  M.]  that  said  account 
was  correct ;  [or — executed  a  mortgage  (an  attested  copy  of  which,  marked  Exhibit  1,  is 
filed  herewith,)  to  the  plaintiff  and  others  to  secure  the  payment  of  said  balance  to  the 

plaintiff  and  other  debts  in  said  mortgage  mentioned ;  or — that,  on  the  ....  day  of , 

the  plaintiff  (or — the  plaintiff's  agent,  L.  M.,)  presented  to  the  defendant  a  copy  of  said 
account  and  requested  payment  thereof,. and  the  defendant  made  no  objection  to  its  cor- 
rectness; or — that,  on  the  ....  day  of ,  the  plaintiff  furnished  to  the  defendant  a 

copy  of  said  account,  and  the  defendant  made  no  objection  to  its  correctness  until  the  .... 

day  of ] ;  and  that  the  defendant  has  paid  no  part'  of  said dollars  nor  any 

interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  and 

interest  thereon  [from  the  time  of  liquidation,  if  the  account  included  interest ;  if  not,  on 
the  balance  due  for  merchandise  pray  for  interest  from  the  time  of  liquidation,  and  on 
the  sums  due  for  loans  pray  for  interest  from  the  times  when  they  were  respectively 
made  (£)],  and  for  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  I.  As  to  this  form,  see  Crowdus  v.  Hutehings,  7  J.  J.  M.,  43;  Richardson  v.  Par* 
rofs  fairs,  7  B.  M.t  379,  386,  and  Henderson  Cotton  Afan'g  Co.  v.  Lowell  Machine  Shops,  86 
Ky.y  676-77  ;  according  to  which,  when  an  account  has  been  liquidated  in  either  of  the 
modes  stated  in  this  form, — the  last  mode  being  the  rendering  of  an  account  the  correctness 
of  which  was  not  objected  to  by  the  defendant  *' within  a  reasonable  time;" — 1st,  the 
plaintiff  is  not  bound  to  prove  the  correctness  of  the  items  of  the  account ;  and,  2d,  he  is 
entitled  to  interest  from  the  time  of  the  liquidation,  even  on  the  value  of  merchandise 
sold  and  delivered  to  the  defendant. 

2.  As  to  the  omission  from  this  form  of  allegations  that  the  defendant  requested  the 
plaintiff  to  sell  the  goods  and  lend  the  money,  see  note  (a),  ante,  page  535. 

{b)  According  to  Field  v,  Burnam,  c>V.,  3  Bush,  518,  the  plaintiff  is  entitled  to  interest 
on  the  money  loaned,  without  a  request  of  payment,  and  though  the  account  may  not 
have  been  liquidated. 
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33.  Petition  in  action  for  money  paid  to  defendant  on  his  verbal  con- 

tract to  convey  land  to  plaintiff  (d). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  he  paid  to  the  defendant, 

CD.,   dollars,  in  consideration  of  which  he  verbally  promised  to  convey  to  the 

plaintiff  a  tract  of  land  situate  in county,  and  that  he  has  not  conveyed  said  land 

to  the  plaintiff  {b) ;  [or — and  that,  as  the  plaintiff  has  since  learned,  the  defendant  did  not 
then  have,  and  now  has  not,  title  to  said  land  (or — to  part  of  said  land),  and  was  not  then, 
and  is  not  now,  able  to  convey  title  thereto ;]  and  that  he  has  not  paid  to  the  plaintiff  any 
part  of  said  money  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  and 

interest  thereon  from  the  date  aforesaid,  and  costs  [and  any  other  relief  the  plaintiff  may 
appear  entitled  to]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  As  to  this  form,  see  1  Mar.,  553;  2  Id.,  252;  iff  ^£,374;  2  Id.,  22. 

(b)  Unless  the  promise  be  to  convey  on  request,  averment  of  a  request  to  convey  is 
unnecessary.  Dougherty's  adnCr  v.  Goggin,  1  J.J.  M.,  373,  and  cases  cited.  But  in  that 
case  it  was  held,  contrary  to  the  general  rule  as  to  the  correspondence  of  proof  and  alle- 
gations, that  proof  of  a  request  and  refusal  to  convey,  though  not  alleged,  is  admissible 
in  order  to  "fortify  the  equity  and  morality  of  the  claims  to  the  money."  The  plaintiff 
can  not  recover,  however,  if  it  be  shown  that  the  defendant  was  able  and  willing  to  con- 
vey.    5  Mon.,  191 ;  2  J.J  M.,  23,  563. 

34.  Petition  in  an  action  for  money  collected  by  the  plaintiff  s  agent  or 

attorney. 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  heretofore,  to-wit,  on  the  ....  day  of ,  the  de- 
fendant, C.  D.,  being  the  agent  [or — attorney]  of  the  plaintiff,  received  from  one  E.  F. 

dollars,  which  he  owed  to  the  plaintiff,  and  the  claim  for  which  the  plaintiff  had 

placed  in  the  defendant's  hands  for  collection,  and  that,  on  the  ....  day  of ,  the 

plaintiff  [or — the  plaintiff's  agent,  L.  M.]  requested  the  defendant  to  pay  said  money  (a), 
but  he  has  not  paid  any  part  thereof  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  and 

interest  thereon  [from  the  date  of  the  request]  and  costs  [and  any  other  relief  the  plain- 
tiff may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  G.  H.,  Attorney. 

(a)  See  Roberts  v.  Armstrong's  adm'r,  1  Bush,  263. 

3  5 .   Petition  in  action  of  surety  against  a  co-surety  for  contribution  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  he  and   the  defendant,  C.  D.,  at  the  request  of  one 

E.  F.,  became  his  sureties  on  a  note  dated  the  ....  day  of ,  for  the  payment  to  one 

G.  H.  of dollars  on  the day  of ;  that,  said  E.  F.  having  failed  to  pay 

said  note,  the  plaintiff,  in  satisfaction  thereof,  paid  to  said  G.  H.,  on  the   day  of 

, dollars,  being  the  amount  of  principal  and  interest  then  due  on  said  note  ; 

that  no  part  of  said  money  nor  any  interest  thereon  has  been  paid  to  the  plaintiff  by  the 
defendant  or  the  said  E.  F. ;  and  that  said  E.  F.  is  insolvent  (b)  [or—-\%  a  non-resident  of 
Kentucky  (<■)]. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars 

[stating  half  of  the  sum  paid  to  G.  H.]  and  interest  thereon  from  [state  the  date  of  pay- 
ment (d)  to  G.  H.],  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]k 

(Verification  as  in  Form  1.)  L.  M.,  Attorney. 
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(a)  As  to  motions  of  sureties  against  co-sureties  see  Code,  JJ  444  to  449;  ax. I  as  to 
actions  in  equity  by  sureties,  without  having  paid  the  debt,  see  Code,  J  661. 

(b)  See  3  Litt.,  385;  2  Dana,  296;  7  /</.,  307;  I  Duv,,  220. 
(r)  See  5  Dana,  159. 

(</)  See  5  Dana,  114;  6  ^.  J/.,  238. 

36.  Petition  in  action  for  t/ie  use  and  occupation  of  land  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  as  tenant  of  the  plaintiff,  had  the 
occupation  and  use  of  a  tract  of  land  belonging  to  the  plaintiff,  situate  in  the  county  of 

and  bounded  as  follows:  [give  description  by  abuttals  or  metes  and  bounds],  from 

the  ....  day  of ,  to  the  ....  day  of ;  and  that  the  use  and  occupation  of  said 

land  were  worth dollars  per  annum,  making  the  sum  of dollars ;  and  that 

the  defendant  has  not  paid  any  part  of  said  money  nor  any  interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars  and 

interest  (£)  en dollars  from  the  ....  day  of [claiming  interest  on  each  annual 

sum  from  the  end  of  each  year],  and  costs  [and  any  other  relief  the  plaintiff  may  appear 
entitled  to]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  If  a  tenant  who  entered  under  a  valid  lease  hold  over  after  its  expiration,  without 
an  express  agreement  as  to  rent,  or,  if  he  enter  under  a  verbal  agreement  which  is  not 
enforceable  under  the  statute  of  frauds,  or  without  any  express  agreement  as  to  rent,  an 
action  lies  against  him  on  an  implied  contraot  to  pay  for  use  and  occupation,  proof  of  the 
lease,  or  of  the  verbal  agreement  if  there  was  one,  being  admissible  to  show  the  value  of  the 
use  and  occupation.  Roberts  v.  Tennell,  3  Afon.,  253;  Calvert  v.  Simpson,  iff  M.,  547; 
Logan  v.  Lewis,  7  /</.,  3;  lVhittemore  v.  Moore,  9  Dana,  315;  Morehead  v.  IVatkins,  5 
B.  M.,  228. 

-  But  the  relation  of  landlord  and  tenant  must  appear  to  have  existed;  and,  conse- 
quently, an  action  on  an  implied  contract  to  pay  for  use  and  occupation  does  not  lie 
against  one  who  entered  and  held  as  a  purchaser  of  the  land.  Jones  v.  Tipton,  2  Dana, 
295  ;  Rogers  v.  Wiggs,  12  B,  M.,  504;  Richmond  and  Lancaster  Turnpike  R,  Co,  v.  Rogers, 
7  Busk,  532. 

As  to  actions  agamst  persons  who  entered  as  purchasers,  and  against  adverse  claimants 
of  land,  for  rents  and  profits,  see  Form  41,  a,  and  notes  thereto,  post,  page  553. 

{p)  See  Burnham  v.  Best,  10  B.  M.,  228;   G.  S.,  ch.  66,  art,  2,  \  3^ and  6  Bush,  360. 

37.  Petition  in  action  against  a  common  carrier  for  negligently  in- 

juring  goods  (a). 

Jefferson  Court  of  Common  Pleas. 

A.  B., Plaintiff,      1 

against  V  Petition. 

The  Louisville  and  Nashville  Railroad  Company, Defendant.  J 

The  plaintiff,  A.  B.,  says  that,  at  Louisville,  Kentucky,  one  C.  D.,  on  the  ... .  day  of 

,  delivered  to  the  defendant,  the  Louisville  and  Nashville  Railroad  Company,  which 

was  a  common  carrier  of  property  between  Louisville,  Kentucky,  and  Nashville,  Tennes- 
see, a  crate  containing  china-ware,  in  good  order,  belonging  to  the  plaintiff,  and  to  be  de- 
livered to  him  at  Nashville,  Tennessee,  and  for  which  the  defendant  was  to  receive  a  re- 
ward of cents  per  hundred  weight  of  said  crate  [as  shown  by  a  receipt,  of  the  date 

aforesaid,  signed  by  the  defendant  and  filed  (b)  herewith] ;  and  that,  by  the  negligence  of 

the  defendant,    pieces  of  said  china- wart,  of  the  value  of dollars,   were 

broken  and  rendered  worthless. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars 

damages  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 
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(a)  This  action  is  local.     Code,  $  73. 

\b)  Section  120  of  the  Code  does  not  require  the  filing  of  this  receipt,  as  the  action  is 
founded,  not  on  it,  but  on  an  implied  contract  to  deliver  the  property. 

38.   Petition  in  action  for  the  proceeds  of  personal  property  sold  and 
converted  by  the  defendant  to  his  use  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  heretofore,  to-wit,  on  [or — about]  the  ....  day  of , 

the  defendant,  C.  D.,  without  right  to  do  so,  sold  a  bay,  gelding  horse  [or — ten  horses]  {ft 

belonging  to  the  plaintiff  for dollars,  which  the  defendant  converted  to  his  own 

use,  and  which  horse  [or — horses]  had  been  wrongfully  taken  from  the  plaintiff's  posses- 
sion by  the  defendant;  [or — had  been  taken  possession  of  by  the  defendant  after  having 
strayed  from  the  plaintiff's  possession;  or — had  been  placed  by  the  plaintiff  in  the  defend- 
ant's possession  to  be  delivered  to  one  L.  M.,  or  to  be  taken  care  of  for  the  plaintiff;]  and 
that  the  defendant  has  not  paid  to  the  plaintiff  any  part  of  said  money. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  the  aforesaid  sum 

of dollars  and  interest  thereon  from  [the  date  of  the  sale],  and  costs  [and  any 

other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  «  E.  F.,  Attorney. 

(a)  As  to  what  constitutes  a  conversion  for  which  an  action  for  damages  may  be  main- 
tained, see  note  VI,  ante,  page  105. 

It  is  settled  that,  if  the  wrong-doer  sell  the  property,  *he  owner,  instead  of  suing  for 
damages,  may  waive  the  tort  and  maintain  an  action  on  an  implied  contract  to  pay  him 
the  proceeds.     Guthrie  v.  Wiekliffe,  I  Mar.,  83 ;  Pritchard  v.  Ford,  1/.  /.  M.,  544. 

And  according  to  Eversole  v.  Moore,  3  Bush,  49,  approved  in  Haddix  v.  Wilson,  2  Bush, 
525,  it  would  seem  that,  though  the  property  has  not  been  sold,  whenever  the  owner  can 
maintain  an  action  for  damages  for  the  conversion  of  it,  he  may  waive  the  tort  and  sue  on 
an  implied  contract  to  pay  the  value.  But  it  seems  difficult  to  perceive  how  the  law  can 
imply  a  contract  to  pay  the  value  of  property  the  conversion  of  which  has  been  made 
solely  by  taking  forcible  possession  of  it  or  by  refusing  to  deliver  it  to  the  owner  on 
demand.  A  fraudulent  representation  by  the  vendor  of  a  horse,  that  it  is  sound,  does  not 
create  an  implied  warranty  of  soundness,  and  the  vendee's  remedy  is  an  action,  ex  delicto, 
for  the  fraud  {Carstarphen  v.  Graves,  I  Mar.,  435) ;  and  it  seems,  a  fortiori,  that  the  wrong- 
ful taking  of  a  horse  can  not  create  an  implied  contract  to  pay  its  value. 

An  advantage  of  suing  on  an  implied  contract  to  pay  the  proceeds  is  the  plaintiff's 
right  to  a  judgment  by  default,  without  a  writ  of  inquiry,  if  the  defendant  fail  to  answer; 
and  a  disadvantage  is  the  defendant's  right  to  plead  a  set-off. 

(6)  As  to  describing  the  property  see,  ante,  note  VIII,  page  74,  and  note  2,  page  84. 

D.  39.   Petition  in  action  on  an  award  (a). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  he  and  the  defendant,  C.  D., 

mutually  agreed  {&)  [by  a  writing  signed  by  them  in  duplicate,  one  of  which  duplicates  is  filed 
herewith,  marked  Exhibit  A  (c)  ]  to  submit  all  matters  in  controversy  between  them  [or— all 
matters  in  controversy  between  them  concerning  their  partnership-accounts,  or— whatever 
the  controversy  related  to]  to  the  arbitration  of  E.  F.,  G.  H.,  and  I.  J.,  or  of  a  majority  of 
them  [and  to  abide  by  and  perform  any  award  (d)  which  they  or  a  majority  of  them  might 

make  concerning  those  matters] ;  that,  on  the  ....  day  of ,  said  arbitrators  heard 

the  evidence  introduced  by  the  plaintiff  and  the  defendant,  and,  on  that  day,  [or — on  the 

....  day  of ,]  they  [or — two  of  them,  namely,  E.  F.  and  G.  H.]  made  an  award  (*) 

[in  writing,  which  was  signed  by  them  (each  in  the  presence  of  the  other  (/), )  and  which 
is  in  possession  of  the  said  (naming  one  of  the  arbitrators)  ;  or — which  was  signed  by  them 
in  duplicate,  one  of  which  duplicates  is  filed  (^)  herewith] — 

I.  That  the  defendant  should  pay  to  the  plaintiff  [on  or  before  the  ....  day  of ,] 
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dollars  [with  interest  from  the  ....  day  of ,  and dollars  as  the  costs 

of  the. award];  and, 

2.  That  the  defendant  should  deliver  to  the  plaintiff  [describe  the  property  to  be  de- 
livered]— 

And  the  plaintiff  further  says  that  the  defendant  has  not  paid  to  him  any  part  of  said 
sums  of  money  nor  any  interest  thereon ;  and  has  not  delivered  to  the  plaintiff  any  part 

of  said  property,  though,  on  the  ....  day  of ,  the  plaintiff  [or — the  plaintiff's  agent, 

L.  M.]  requested  the  defendant  [at  his  residence]  to  make  such  delivery  (A) ;  and  that  said 
property  was  of  the  value  of dollars  on  [state  the  date  of  the  award  (*)]. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars 

[stating  the  aggregate  sums  awarded  to  be  paid]  and  interest  thereon  from  [the  date  stated 

in  the  award,  if  it  awarded  interest ;  if  not,  state  the  date  of  the  award],  and  for 

dollars  damages  for  failure  to  deliver  said  property,  and  for  costs  [and  any  other  relief  the 
plaintiff  may  appear  entitled  to].  S.  T.,  Attorney. 

(Verification  as  in  Form  I,  unless  the  award  be  in  writing,  and  filed  with  the  petition.) 

(a)  As  to  this  form,  see  notes  to  {451  of  Code,  though  that  section  relates  only  to 
statutory  awards,  which  are  enforceable,  without  actions  thereon,  by  judgments  of  the 
courts  to  which  they  are  returned. 

(b)  In  general,  a  verbal  agreement  to  submit  to  arbitration  is  valid:  for  exceptions, 
see  note  (a)  2,  ante,  page  331. 

{c)  As  the  action  is  founded,  not  on  the  arbitration-agreement,  but,  on  the  award, 
J 120  does  not  require  the  filing  of  it,  though  in  writing ;  but  under  §  128  it  may  be  filed 
as  evidence  of  the  submission,  and  the  filing  of  it  with  the  petition  may  be  useful.     See 

{d)  This  agreement  is  not  necessary,  as  it  is  implied  by  law'  from  the  submission  to 
arbitrators.     Zitt.  S.  C.t  264-65. 

(e)  In  general,  a  verbal,  common  law  award  is  valid :  for  exceptions  see  note  (e),  ante, 
page  334. 

(/)  See  2  Bibb,  160;  14  B.  Af.„  295. 

\g)  It  seems  clear  that  a  written  award  on  which  the  plaintiff  sues  is  a  "  writing " 
within  the  meaning  of  $  120. 

(k)  As  to  this  averment,  see,  ante,  4th  paragraph  of  note  VI,  page  73,  and  6th  para- 
graph of  notes  on  page  69 ;  but  the  plaintiff  need  not  aver  a  request  to  pay  the  money 
awarded  unless  the  award  make  it  payable  on  demand  (see  note  VI,  ante,  page  73) ;  nor 
need  he  aver  notice  to  the  defendant  of  the  award :  see  5th  paragraph  of  note  V,  ante, 
page  72. 

(1)  See  2 /./.iV.,  317. 

E.  40.  Petitions  in  actions  on  judgments  (a). 

a.  Petition  on  a  judgment  of  a  State-court  (b). 
(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  the  constitution  of  the  State  of  West  Virginia,  which 
has  been  in  force  since  the  year  1863,  declares  that  the  circuit  courts  of  said  State  "shall, 
except  in  cases  confided  exclusively  by  this  constitution  to  some  other  tribunal,  have 
original  and  general  jurisdiction  of  all  matters  at  law,  where  the  amount  in  controversy, 
exclusive  of  interest,  exceeds  twenty  dollars,"  and  contains  no  other  provision  concerning 
the  original  jurisdiction  of  said  courts  in  actions  at  law  for  money ;  that  a  statute  of  said 
State,  entitled  "  An  act  establishing  a  Code  of  Laws  for  this  State,"  which  took  effect  on 
the  1st  day  of  April,  1869,  and  which  is  still  in  force  as  to  the  matters  hereinafter  men- 
tioned^ with  reference  to  the  laws  of  said  State,  declares  that,  in  actions  at  law  against 
persons  residing  in  the  counties  in  which  such  actions  are  brought,  the  circuit  courts  of 
said  State  "shall,  except  where  it  is  otherwise  provided  by  the  constitution,  have  original 
and  general  jurisdiction  of  all  matters  at  law  where  the  amount  in  controversy,  exclusive 
of  interest,  exceeds  twenty  dollars,"  and  declares  that  process  to  commence  a  suit  shall  be 
a  writ  commanding  the  officer  to  whom  it  is  directed  to  summon  the  defendant  to  answer 
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the  bill  or  action,  and  declares  that  "  until  the  Supreme  Court  of  Appeals  shall  alter  the 
forms  of  writs,  the  same  may  be  as  heretofore  used,  except  so  far  as  is  otherwise  pro- 
vided ; "  and  the  plaintiff  says  that  one  of  the  writs  theretofore  used  in  said  State  was  a 
writ  of  summons  commanding  the  defendant  to  answer  the  plaintiff  of  a  plea  of  debt  for 
money  and  damages  named  in  said  writ,  and  that  the  form  of  said  writ  has  not  been 
altered  by  the  Supreme  Court  cf  Appeals  of  said  State,  nor  does  said  statute  contain  any 
provision  otherwise  concerning  said  writ;  and  the  plaintiff  says  that  said  statute  also  de- 
clares that  every  judgment  for  the  payment  of  money  shall  bear  interest  from  the  date 
thereof  at  the  rate  of  six  per  centum  per  annum  (c). 

And  the  plaintiff  further  says  that,  as  appears  of  record  in  the  circuit  court  for 

county,  in  said  State,  in  which  county  the  defendant,  C.  D.,  resided,  a  writ  of  summons 

was  issued  from  said  court  on  the   day ,  and  returnable  on  the  ....  day  of 

,  directed  to  the  sheriff  of  said  county,  and  commanding  him  to  summon  the  said 

C.  D.  to  appear  before  the  said  court  at  the  next  term  thereof  [or — on  the  ....  day  of 

,  according  to  the  fact]  to  answer  the  plaintiff  of  a  plea  of  debt  for    dollars, 

damages dollars;  that,  as  appears  from  said  sheriff's  return  on  said  writ,  he  served 

it  on  said  C.  D.  on  the  ....  day  of ,  by  delivering  to  him  a  true  copy  thereof; 

and  that,  on  the  ....  day  of ,  said  court,  as  appears  of  record,  therein,  adjudged 

that  the  plaintiff  recover  of  the  defendant  dollars  and  costs,  which  amounted  to 

dollars;  and  the  plaintiff  says  that  no  part  of  said  judgment  has  been  paid  or  sat- 
isfied, and  it  is  in  full  force  and  effect. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars 

[stating  the  aggregate  amount  of  the  money  and  costs  for  which  the  judgment  was  ren- 
dered] and  interest  thereon  at  the  rate  of  six  per  centum  per  annum  from  [the  date  of  the 
judgment],  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  It  has  been  held  that  no  action  can  be  maintained  on  a  judgment  rendered  by  a 
court  of  this  State  except  after  a  return  of  no  property  found,  as  is  authorized  by  §439  of 
the  Code.     11  Bush,  333,  392. 

(6)  As  to  this  form  see  note  3,  ante,  page  83. 

(e)  Proof  of  this  fact  is  made  unnecessary  by  ch.  60,  JJ  6  and  7  of  our  General  Statutes. 

b.  Petition  on  a  judgment  of  a  Federal  Court  (a). 
(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that,  in  an  action  brought  by  him  against  the  defendant, 

C.  D.,  in  the  circuit  court  of  the  United  States  for  the  District  of ,  as  appears  of 

record  therein,  a  judgment  was  duly  rendered  by  said  court,  on  the day  of ,  in 

favor  of  the  plaintiff  against  the  defendant  for dollars,  and  for  costs  which  amounted 

to dollars ;  and  that  no  part  of  said  judgment  has  been  paid  or  satisfied,  and  it  is 

in  full  force  and  effect. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for dollars 

[stating  the  aggregate  amount  of  the  money  and  costs  for  which  the  judgment  was  ren- 
dered] and  interest  thereon  at  the  rate  of  six  per  centum  per  annum  from  [the  date  of  the 
judgment  (6)]t  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 
(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  As  to  this  form  see  Code,  {  122,  and  Laidly  v.  Cummins,  83  Ky.,  606. 

(b)  See  Rev.  St.  of  U.  S.,  J 966. 
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F.  41.   Petitions  in  actions  for  the  possession  of  property. 

a.    Petition  in  action  for  possession  of  real  property  {a). 
(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says — 

I.  That  he  is  the  legal  owner  (£>)  in  fee  simple,  [or—  during  his  life,  or — during  the  life 

of  one  E.  F.,  or — for  a  term  of years,]  and  entitled  to  the  possession  of  a  tract  of 

land  containing  [about] acres,  situate  in  Lee  county  [or — partly  in  Lee  county  {c) 

and  partly  in county],  and  bounded  as  follows :  [describe  it  by  abuttals  or  by  metes 

and  bounds  (</)] ;  and  that  the  defendant,  C.  D.,  holds  possession  thereof  without  right. 

[Or- 

The  plaintiff,  A.  B.,  says — 

1.  That  he  is  the  owner  and  entitled  to  the  possession  of  a  tract  of  land  [describe  it  as 
above],  which  the  defendant,  C.  D.,  holds  possession  of  without  right,  and  which  the 
plaintiff,  being  the  owner  thereof,  placed  in  the  possession  of  the  defendant  under  a  verbal 
agreement  that  the  plaintiff  would  convey  it  to  the  defendant,  [on  certain  conditions] ; 
and  that  [the  defendant  having  failed  to  comply  with  said  conditions  (*),]  the  plaintiff,  on 

the  15th  day  of  September,  in  the  year ,  notified  the  defendant  to  quit  the  possession 

of  said  land  on  or  before  the  15th  day  of  the  next  following  March  (/) ;  but  the  defendant 
has  failed  and  refused  to  quit  said  possession]. 

2.  That  the  plaintiff  has  been  the  owner  of  said  land  [as  above  stated]  and  entitled  to 
the  possession  thereof,  and  the  defendant  has  held  possession  thereof  without  right,  since 

the  ....  day  of ,  and  that  the  rents  and  profits  thereof  have  been,  during  that 

period,  and  now  are,  of  the  value  of  ......  dollars  per  annum  [or — per  month]  [or — have 

been  of  the  value  of dollars  during  that  period,  and  now  are  of  the  value  of 

dollars  per  annum]. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  the  possession  of 

said  land,  and  for dollars  damages  for  withholding  the  possession,  and  for 

dollars  damages  for  the  rents  and  profits  which  have  accrued,  and  for  damages  for  the  rents 
and  profits  which  may  accrue  (g)t  from  said  land,  and  for  costs  [and  any  other  relief  the 
plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  G.  H.,  Attorney. 

(a)  No  damages  were  recoverable  in  real  actions  ;  namely,  writs  of  right,  writs  of  dower, 
&c;  but,  originally,  in  the  mixed  action  of  ejectment,  which  was  founded  on  an  actual 
lease  for  a  term  of  years  to  the  plaintiff,  he  could  recover  damages  as  well  as  possession 
of  the  land.  Bacon's  Abridgment,  Title  Ejectment  (A) ;  Crockett  v.  Lashtrook,  &c.,  $  Mon., 
540.  When,  however,  the  action  of  ejectment  came  to  be  founded  on  a  fictitious  lease  to 
the  plaintiff,  he. could  only  recover  nominal  damages  in  that  action  ;  but,  after  recovering 
a  judgment  for  possession  of  the  land,  and  not  before,  he  could  maintain  an  action  of  tres- 
pass for  mesne  pro/its,  and  the  judgment  was  conclusive  of  his  right  to  recover  damages. 
3  Afar.,  518;  5  Mon.,  540;  6  B.  M.,  389. 

Under  the  Code,  which  has  abolished  the  fictitious  action  of  ejectment  by  requiring 
actions  to  be  brought  in  the  names  of  the  real  parties  in  interest  (?  18),  actions  brought  by 
the  owners  of  freeholds,  for  the  possession  of  land,  are  real  actions  ;  but  §  83,  subs.  2, 
declares  that  "causes  of  action  may  be  united  ...  for  the  recovery  of  real  property 
and  the  rents,  profits,  and  damages  for  withholding  it." 

It  was  decided  in  the  Ms.  case  of  Warren  v.  Lindsay,  cited  in  18  B.  Af.f  546,  and  con- 
ceded in  18  B.  M.,  546,  I  Bush,  606,  and  6  Bush,  125,  that  the  right  to  sue  for  land  and 
for  the  rents  and  profits  thereof  "  is  a  mere  privilege,  of  which  the  party  may  or  may  not 
avail  himself,  according  to  his  own  discretion.  He  may,  if  he  choose,  set  up  his  claim  to 
the  land  only,  and  then,  if  successful,  resort  to  his  action  for  mesne  profits,  or,  in  the  lan- 
guage of  the  Code,  for  the  rents,  profits,  and  damages."  It  would  certainly  be  better  for 
the  plaintiff  to  avail  himself  of  the  privilege  given  by  the  Code  than  to  await  the  ter- 
mination of  his  action  for  the  land  before  suing  for  the  rents  and  profits ;  as,  if  he  do  so, 
a  large  part  of  his  claim  therefor  might  be  barred  by  limitation.     6  B.  M.,  389. 

Though  Walker  v.  MUcliell,  18  B.  Af.,  541,  and  Warren  v.  Lindsay,  cited  above,  seem 
to  authorize  the  inference  that  separate,  contemporaneous  actions  can  not  be  maintained 
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for  the  recovery  of  land  and  for  the  rents  and  profits,  the  question  has  not,  I  believe,  been 
decided :  the  decision  in  Burr,  McGrew&  Co.  v.  Woodrmo,  <5rY.,  I  Bush,  602,  does  not  seem 
to  have  any  bearing  on  it;  for,  in  that  case,  the  action  was  not  for  rents  and  profits  ac- 
cruing from  the  sale  of  timber  by  the  defendant  or  otherwise,  but  was  for  injury  to  the 
land  by  destroying  timber  thereon ;  for  which  an  action  lies  independently  of  the  Code 
(see  note,  ante,  page  103),  and  concerning  which  %&$,  subs.  2,  as  it  seems  to  me,  contains 
no  provision,  for  it  only  authorizes  the  joinder  of  causes  of  action,  I,  for  "the  recovery  of 
real  property;"  2,  for  "damages  for  withholding  it;"  and,  3,  for  the  "rents  and  profits." 
An  objection  to  the  bringing  of  such  separate,  contemporaneous  actions,  even  if  allow- 
able, is,  that,  "  in  actions  which  are  unnecessarily  multiplied  .  .  .  the  plaintiff, 
though  successful,  must  pay  the  costs."     Code,  £687. 

But,  though  an  action  for  land  and  for  rents  and  profits  does  not  prevent  a  contempo- 
raneous action  for  damages  to  the  land,  and  though  a  judgment  for  the  plaintiff  in  the 
former  action  does  not  bar  his  subsequent  action  for  such  damages  (Burr,  McGrrw  6* 
Co.  v.  Woodrow,  &c.,  supra) ;  and  though,  as  I  submit,  a  judgment  for  the  plaintiff  in  an 
action  for  the  recovery  of  land  and  for  "damages  for  withholding  it,"  does  not  bar  a  sub- 
sequent action  for  rents  and  profits,  yet,  if  the  plaintiff  in  an  action  for  land,  without 
suing  for  rents  and  profits  eonominei  allege  that  the  defendant  has  kept  him  out  of  pos- 
session for  a  specified  period  and  pray  for  damages  for  the  detention,  this  is,  in  effect,  an 
action  for  rents  and  profits,  and  a  judgment  for  the  plaintiff,  though  for  only  one  cent 
damages,  bars  a  subsequent  action  for  rents  and  profits.      Walker  v.  Mitchell,  supra. 

(b)  It  is,  perhaps,  sufficient,  in  general,  for  the  plaintiff  to  allege  that  he  is  the  owner 
and  entitled  to  the  possession ;  and,  if  the  defendant,  without  a  right  of  entry,  intruded 
on  the  plaintiff's  actual  possession,  it  is  sufficient  for  the  plaintiff  to  allege  and  prove  that 
he  had  actual  possession  when  the  defendant  entered;  but,  in  general,  the  plaintiff  can  not 
recover  if  it  appear  that  he  has  only  an  equitable  title  and  right  of  possession  (see  note  3, 
ante,  page  109) :  and,  as  the  owner  of  the  land,  and  not  his  lessee,  has  a  right  to  maintain 
trespass  or  trover  against  a  trespasser  who  cuts  and  removes  timber  from  the  land  (see  note, 
ante,  page  103)  ;  if  the  plaintiff's  claim  for  profits  consist,  to  any  extent,  of  the  value  of 
timber  cut  and  sold  by  the  defendant,  it  seems  that  his  petition  should  allege,  if  true, 
that  he  is  the  owner  in  fee. 

(c)  See  Code,  \  62. 

.    (d)  See  Code,  j  125,  suds.  I. 

(e)  Averments  concerning  the  conditions  on  which  the  plaintiff  verbally  agreed  to  con- 
vey the  land  seem  unnecessary,  as  the  plaintiff  would  have  a  legal  right  to  recover  the  land 
even  if  the  conditions  had  been  complied  with  by  the  defendant. 

(/)  See  Landers  v.  Beauchamp,  8  B.  M.,  494.  As  to  cases  in  which  the  plaintiff  must 
prove  a  demand  for  or  notice  to  quit  possession,  and  the  length  of  time  and  season  of 
year  which  should  be  allowed  for  quitting  possession,  and  whether  the  demand  or  notice 
may  be  verbal  or  must  be  in  writing,  see  note  5,  ante,  page  1 10.  In  Cornellison  v.  Cor- 
nellison,  1  Bush,  149,  it  was  held  that  an  action  for  land,  which  was  defeated  because  there 
had  been  no  notice  to  quit,  "dispensed  with  notice  to  terminate  the  tenancy,  should 
another  suit  be  brought."  In  the  fictitious  action  of  ejectment  the  plaintiff  could  prove  a 
notice  to  quit  without  any  statement  concerning  it  in  his  declaration  ;  but  it  seems  to  me 
that,  under  the  Code,  to  make  such  proof  admissible,  the  petition  should  aver  notice. 

(g)  That  the  plaintiff  may  recover  damages  for  rents  and  profits  accruing  pendente  lite, 
see  note  3,  ante,  page  79.     But  in  Shean  v.  Cunningham,  6  Bush,  123,  it  was  held  that  a 

petition  alleging  that  the  defendant  "is  in  possession  and  has  been  for  the  space  of 

months,  without  right,"  and  praying  for  judgment  that  the  plaintiff  "have  possession  of 
the  land  and  five  hundred  dollars  for  rent  of  the  same,"  did  not  entitle  him  to  recover  for 
rents  which  accrued  pendente  lite. 

b.  Petition  in   an  action  for  possession  of  specific  personal  property  (formerly  replevin  or 

detinue)  (a). 
(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that  he  is  the  owner  and  entitled  to  the  possession  of  a  bay, 
gelded  horse,  [or — fifty  Berkshire  hogs,  or — one  thousand  railroad  ties,]  of  the  value  of 

dollars,  which  the  defendant,  C.  D.,  unlawfully  took  from  the  plaintiff's  possession, 

and  detains  and  has  detained  for years  [or — months]  without  right  [or — which  the 

defendant,  C.    D.,   has  possession  of,  and  has  detained  for    years  (or — months), 

without  right,  and  which  he  failed  and  refused  to  deliver  to  the  plaintiff,   though  the 

plaintiff,  at  the  defendant's  residence,  requested  him  to  do  so  (b)  on  the  ....  day  of ]• 

lor — which  the  defendant,  C.  D.,  sold  and  agreed  to  deliver  to  the  plaintiff  on  the  . .  ..day 
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of ,  but  which  he  failed  to  deliver  to  the  plaintiff,  and  which  he  has  possession  of, 

and  has  detained  since  said  day,  without  right]  [or — which  the  defendant,  C.  D.,  sold  and 
agreed  to  deliver  to  the  plaintiff  on  request,  and  which  the  defendant  failed  to  deliver  to 

the  plaintiff,    though,  on  the  ....  day  of ,  at  the  defendant's  residence,  (c)  he  was 

requested  to  do  so  by  the  plaintiff,  and  which  the  defendant  has  possession  of,  and  has 
detained  since  said  day,  without  right]. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for  possession  of  said 

property  and  for damages  for  the  taking  and  detention  [or — for  the  detention] 

thereof,  and  costs  [and  any  Other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

Affidavit  for  immediate  delivery  of  the  property  (see  Code,  $}  181,  182). 

The  plaintiff,  A.  B.,  says  [or—  (see  Code,  J  550)  E.  F.  says  that  he  is  the  attorney  (or — 
agent)  of  the  plaintiff  A.  B.,  who  is  absent  from  Lee  county,  and]  that  the  horse  in  his 

petition  mentioned  is  a  bay  gelding, years  old, hands  high,  and  having 

(state  any  distinctive  brand  or  natural  mark,  if  there  be  any)  and  worth dollars ; 

[or — that  the  hogs  in  his  petition  mentioned  are  of  the  Berkshire  breed, years  old, 

and,  on  an  average,  weighing pounds,  and  worth dollars  each]  [or — that  the 

railroad  ties  in  his  petition  mentioned  are  oaken  ties, feet  long, inches  wide, 

and   inches  thick,  and  worth    each] ;  that  the  plaintiff  ought  to  recover 

dollars  for  the  detention  of  said  property ;  that  he  is  the  owner  and  entitled  to  the 

immediate  possession  thereof;  that  it  is  wrongfully  detained  by  the  defendant,  and  was 
not  taken  for  a  tax  or  fine  against  the  plaintiff,  or  under  any  order  or  judgment  of  a  court 
against  him ;  nor  seized  under  an  execution,  distress- warrant,  or  attachment  against  his 

property ;  [or — that  it  was  seized  by  whe  defendant  as  sheriff  (<*•— constable)   of 

county,  under  an  execution  (or — attachment,  or — distress-warrant)  issued  in  favor  Of  one 

against  the  property  of  the  plaintiff  (or — against  the  property  of  one  

),  and  was  exempt  from  such  seizure ;]  and  that  the  plaintiff's  cause  of  action  ac- 
crued within  one  year  prior  to  this  date.  A.  B.  [or — E.  F.] 

Signed  and  sworn  to  by  said  A.  B.  [or — E.  F.],  this  ....  day  of ,  before  me, 

clerk  of  the  Lee  circuit  court  [or—  stating  official  title  of  officer — see  {549].  G.  H. 

(a)  As  to  this  form  see  note  VII,  ante,  page  106. 

(b)  This  averment  is  not  necessary  except  for  the  purpose  of  entitling  the  plaintiff  to 
recover  damages  for  detention  before  the  commencement  of  his  action ;  and  failure  to 
prove  the  request  does  not  prevent  recovery  of  the  property  and  damages  for  its  detention 
pendente  lite,  though  it  is  otherwise  in  an  action  on  a  contract  to  deliver  the  property  on 
request. 

(c)  See  6th  paragraph  of  notes,  ante,  page  69. 

G.  Petitions  in  actions  for  torts,  generally  (a) . 

42.   Petition  for  converting  specific  personal  property  to  defendants 
use(b). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that  he  was  the  owner  of  a  bay,  gelded  horse  [<?r—  of  ten 

horses],  of  the  value  of dollars,  which  heretofore,  to-wit,  on  [or — about]  the  .... 

day  of  .......  the  defendant,  C.  D.,  wrongfully  converted  to  his  own  use  by  the  wrongful 

taking  thereof  from  the  plaintiff's  possession  [or — by  the  selling  thereof,  or—  by — stating 
any  fact  shewing  the  defendants  assumption  of  ownership,  or  his  wrongful  use  or  misuse  of  the 
property,  whilst  in  his  rightful  possession.  Or — by  refusing  to  deliver  possession  thereof  to 
the  plaintiff,  though  the  plaintiff  requested  him  to  do  so  on  (or — about)  the  ....  day  of 

]• 
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[Or— 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  between  the  ....  day  of ,  and 

the  ....  day  of ,  wrongfully  cut  down  and  carried  away  (or — made  into  cord-wood, 

logs,  and  (c )  staves) beech-trees, walnut-trees,  and  oak-trees,  of  the 

value  of dollars,  which  trees  were  growing  on  land  that  belonged  to  the  plamtiC 

Or — cut  down  a  large  number  of  beech,  oak,  and  walnut-trees  that  were  growing  on  kid 

that  belonged  to  the  plaintiff,  and  made  therefrom    cords  of  beech-wood  of  the 

value  of dollars, oak-staves  of  the  value  of dollars,  and  

walnut-logs  of  the  value  of dollars,  which  he  carried  away]. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for dollars 

-damages  (d)  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

{a)  I.  The  Code  has  not  changed  the  law  as  to  what  constitutes  causes  of  actions  for 
torts:  see,  ante,  note  A,  page  61,  and  note  £,  page  84. 

2..  As  to  causes  of  action  which  survive  to  or  against  personal  representatives,  &c,  for 
torts  committed  or  sustained  by  one  who  has  died,  see  Gen.  Statutes,  ch.  1,  }6 ;  eh.  10;  ck. 
32;  ch.  57,  $  1  and  3,  and  notes,  ante,  pages  96  to  98,  and  pages  1 12-13 ;  and  {241  of  the 
Kentucky  Constitution  of  1 89 1. 

(b)  1.  As  to  this  form  see  note  VI,  ante,  page  105. 

2.  As  to  actions  on  implied  contracts  to  pay  the  proceeds  of  property  wrongfully  con- 
verted by  the  defendant  to  his  own  use  see,  ante,  Form  38  and  notes  thereto. 

(c)  The  wrong-doer's  making  of  the  trees  into  cord- wood,  &c,  would  be  a  conversion 
of  the  trees,  though  he  may  not  have  carried  away  the  cord-wood,  &c. 

(d)  I.  As  to  praying  for  damages  instead  of  alleging,  as  was  done  under  the  old  prac- 
tice, "to  the  damage  of  the  plaintiff  in  the  sum  of  (a  specified  amount).  Wherefore  he 
brings  his  suit,  &c,"  see  the  last  paragraph  of  notes  on  page  87,  ante. 

2.  The  prayer  for  damages  should  be  for  a  sufficient  sum  to  embrace  the  value  of  the 
property  at  the  time  of  conversion  and  interest  thereon,  which  is  allowable  or  not  at  the 
discretion  of  the  jury;  but  damages  are  not  allowable  for  the  use  of  the  property:  see 
note  (4),  ante,  page  100. 

43.   Petitions  in  actions  for  trespass  on  land  {a). 

•a.  Petition  0/ party  in  possession  at  the  time  of  the  trespass  {formerly  an  actum  of  trespass ;  (£). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  when  the  wrong  [or—  wrongs]  herein  complained  of 
-was  [or—  were]  committed,  he  was  [the  owner  and]  in  possession  of  (c)  a  tract  of  land 
situate  in  Lee  county  [and  bounded  as  follows  (d) — describing  it  by  abuttals  or  metes  amd 

bounds] ;  and  that,  heretofore,  to-wit,  on  [or— about]  the day  of ,  and  on  divers 

other  days,  between  that  day  and  the  commencement  of  this  action,  the  defendant,  C.  D., 
having  wrongfully  [and  forcibly  (e)]  entered  on  said  land,  then  and  there  cut  down  and 
carried  away  [or — destroyed]  divers  trees  growing  on  said  land,  to-wit,  walnut- 
trees,  ash-trees  [&c,  according  to  the  facts]  of  the  value  of dollars  ;  and  took 

and  carried  away bushels  of  corn  belonging  to  the  plaintiff  and  of  the  value  of 

dollars ;  and  turned  cattle  on  said  land  which  consumed  clover  belonging  to  the 

plaintiff  and  of  the  value  of dollars ;  and  ejected  the  plaintiff  and  his  family  front 

the  possession  of  said  land  and  the  dwelling-house  and  other  improvements  thereon  (/). 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for dollars 

damages  (g)  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  Actions  "  for  an  injury  to  real  property  .  .  must  be  brought  in  the  county 
in  which  the  subject  of  the  action  or  some  part  thereof  is  situated."     Code,  J 62. 

(b)  As  to  this  form  see,  ante,  note  2,  page  84 ;  note  3,  page  85 ;  and  note  1,  page  102. 

(c)  Possession  of  land  gives  a  right  to  sue  for  trespass,  except  against  one  who  entered 
■under  a  right  of  entry.     See,  ante,  pages  102-03. 
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(d)  A  description  of  the  land  as  being  in  Lee  county  and  in  the  plaintiff's  possession 
is  sufficient,  except  for  the  purpose  of  preventing  a  plea  of  liberum  tenementum.     See,  ante, 

(e)  It  is  not  necessary  to  allege  that  the  defendant  entered  forcibly,  as  force  is  implied 
by  the  law  from  an  entry  on  land  without  right ;  but,  if  the  defendant  entered  forcibly,  it 
is  proper  to  allege  the  fact  in  aggravation  of  damages.     See,  ante,  page  86. 

{/)  The  averment  of  "  other  wrongs  "  having  been  done  by  the  defendant,  which  was 
formerly  usual  in  actions  of  trespass,  does  not  seem  to  be  allowable  under  the  Code :  see 
2d  paragraph  of  notes,  ante,  page  99. 

(g)  The  jury  may  allow  more  than  nominal  damages  without  allegation  or  proof  of 
special  damages  or  that  the  trespass  was  forcible :  see  4th  paragraph  of  notes,  ante,  page  86. 

b.   Petition  of  party  who  was  not  in  possession  at  the  time  0/ the  trespass  (formerly  an  action  on 
the  case)  [a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  when  the  wrongs  herein  complained  of  were  committed, 
he  was  the  owner,  in  fee  simple,  of  a  tract  of  land  situate  in  Lee  county,  and  which  was 
in  possession  of  the  plaintiff's  tenant,  E.  F.,  [or — in  possession  of  G.  H.,  the  owner  of  a 
life-estate  therein,  or — which  was  unoccupied  when  the  defendant,  C.  D.,  entered  thereon,] 
and  which  is  bounded  as  follows — [describing  it  by  abuttals  or  metes  and  bounds'] ;  and  that, 
heretofore,  to-wit,  on  [or— about]  the  ....  day  of ,  and  on  divers  other  days  be- 
tween that  day  and  the  commencement  of  this  action,  the  defendant,  having  wrongfully 

entered  on  said  land,  cut  down  [and  destroyed] walnut-trees  and oak-trees, 

[<5rv.,  according'  to  the  facts'],  which  were  growing  on  said  land  [or — cut  down  (and  de- 
stroyed) timber  which  was  growing  on acres  of  said  land] ;  whereby  the  value  of 

said  land  [or — the  value  of  the  plaintiff's  reversionary  interest  in  said  land,  or — the  value 

of  the  plaintiff's  interest  in  remainder  in  said  land]  was  impaired  to  the  amount  of 

dollars. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  L.  M.,  Attorney. 

(a)  As  to  this  form  see,  ante,  2d  and  3d  paragraphs  of  notes  on  page  103,  and  note  2, 
page  104. 

44.  Petition  in  an  action  for  waste  (formerly  an  action  on  the  case)  (a). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that,  at  the  times  of  the  grievances  herein  complained  of,  he 
was  the  owner,  in  fee  simple,  of  a  tract  of  land  situate  in  Lee  county  (b),  with  divers  im- 
provements thereon;  and  the  defendant,  C.  D.,  was  in  possession  thereof  as  and  being  the 
owner  of  an  estate  for  life  therein ;  [or— as  and  being  a  tenant  of  the  plaintiff  under  a 
lease  of  said  land  for  a  term  of  years;  or — as  and  being  a  vendee  of  the  plaintiff  under 

an  executory  contract  for  the  sale  of  said  land,  which  contract,  on  the  .    . .  day  of , 

in  an  action  brought  by  this  plaintiff  against  said  C.  D.  in  the circuit  court,  was 

rescinded  by  a  judgment  duly  rendered  (c)  by  said  court,  as  appears  of  record  therein ;] 
and  that  the  defendant,  whilst  so  in  possession  of  said  land,  to-wit,  on  [or — about]  the 

....  day  of ..,  and  on  divers  other  days  between  that  day  and  the  commencement  of 

this  action  wrongfully  [and  maliciously  and  for  the  purpose  of  injuring  the  plaintiff  (</ )] 
cut  down  [or — cut  down  and  destroyed]  [or — cut  down  and  carried  away  and  converted  to 

his  own  use  the  proceeds  of] walnut-trees,     oak-trees  [<&Y.,  according  to  the 

facts],  which  were  growing  on  said  land  and  of  the  value  of dollars  [or — the  timber 

which  was  growing  on acres  of  said  land  and  of  the  value  of dollars] ;  and 

cultivated  and  used acres  of  said  land  so  improperly  and  recklessly  as  to  cause  the 

impoverishment  thereof  and  the  washing  away  of  a  large  part  of  the  soil  and  the  for- 
mation of  numerous  gullies  therein,  whereby  the  value  thereof  was  impaired  to  the  amount 
of dollars ;  and  suffered  and  permitted  the  dwelling-house  and  barn  and  crib  and 
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other  out-houses  and  the  fences  oft  said  land  to  fall  into  a  ruinous  condition,  whereby  the 
value  of  the  premises  was  impaired  to  the  amount  of dollars. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

{a)  In  the  absence  of  a  contract  concerning  waste,  an  action  on  the  case  is  the  only 
common  law  remedy  for  injury  to  realty,  whether  permissive  or  active,  by  one  who  was 
rightfully  in  possession ;  and  a  lessor,  whose  tenant  has  covenanted  not  to  commit  waste, 
can  waive  the  contract  and  maintain  an  action  on  the  case :  see  note  (4)  ante,  page  105. 

(b)  See  Code,  §  62,  suds,  4. 

(c)  See  Code,  f  122. 

(d)  An  allegation  of  malice,  though  allowable  to  enhance  damages,  is  not  necessary  for 
the  maintenance  of  the  action ;  and,  though  made,  failure  to  prove  it  does  not  prevent 
recovery  of  actual  damages  or  damages  implied  by  law.  See,  ante,  last  paragraph  of  notes 
on  page  86,  and  note  d,  page  101. 

45.  Petition  in  action  for consequential  injury  to  real property •:  diverting 

water  from  plaintiff' s  mill  (formerly  an  action  on  the  case)  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  when  the  wrongs  herein  complained  of  were  committed, 
he  was  and  has  continued!  to  be  [the  owner  and]  in  possession  of  a  flour-mill  situate  in  Lee 
county  (b),  and  by  reason  thereof  was  and  still  is  entitled  to  use  the  water  of  a  certain  stream 
which  had  theretofore  flowed  to  said  mill,  and  by  the  use  of  which  the  plaintiff  operated 

said  mill,  for  making  flour;  and  that,  on  the  ....  day  of ,  the  defendant,  C.  D., 

knowing  those  facts,  wrongfully  [and  maliciously,  and  for  the  purpose  of  injuring  the 
plaintiff  (c)]  diverted,  and  has  ever  since  kept  diverted,  from  said  mill  so  much  of  the  water 
flowing  in  said  stream  that  the  plaintiff  has  been  prevented  from  operating  said  mill,  and 

has  been  deprived  of  net  profits  to  the  amount  of dollars,  which  he  could  and 

would  have  made  by  operating  it  but  for  said  diversion  of  water. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.f  Attorney. 

(a)  As  to  this  form  see  last  paragraph  of  notes  on  page  103,  ante. 

(b)  See?  62,  subs.  4. 

(c)  As  to  alleging  malice  see  note  (d)  to  last  foregoing  form. 

46.  Petition  in  action  for  disturbing  a  right  of  way  (formerly  an  action 

on  the  case). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  he  owned  and  still  owns  a 

tract  of  land  in  Lee  county  on  which  he  resided  and  still  resides  [or — give  other  description 
of  it],  and  also  owned  and  still  owns  the  right  to  use  a  road-way  in  said  county  (a)  from 
said  land  across  a  close  adjoining  said  land,  for  the  passing  of  himself  and  his  family  and 

his  servants,  at  their  free  will  and  pleasure,  and  which  he  had  been  using  for years* 

and  that,  on  the  day  aforesaid,  the  defendant,  C.  D.,  [knowing  those  facts]  wrongfully 
[and  maliciously  and  for  the  purpose  of  injuring  the  plaintiff  (b)]  stopped  up  said  road- 
way and  has  continued  to  keep  it  stopped  up,  greatly  to  the  annoyance,  inconvenience, 
and  injury  of  the  plaintiff. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  I.  A  right  of  way  being  incorporeal  real  property,  this  action  is  local  under  J 62, 
subs.  4-  of  the  Code. 

2.  As  to  the  mode  of  acquiring  a  private  right  of  way  see  cases,  &c,  cited  in  note  $ 
(2),  ante,  page  231. 

(b)  As  to  alleging  malice  see  note  (1/)  to  Form  44,  ante. 
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47.   Petitions  in  actions  for  forcible  injury  to  personal  property  (a). 

a.  Petition  in  action  of  party  having  actual  or  constructive  possession  at  the  time  of  the  injury 

(formerly  an  action  of  trespass). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  he  was  the  owner  and  in 

possession  [or — was  the  owner,  or — was  in  possession]  (b)  of  a  certain  horse  (c),  of  the  value 
of dollars,  and — 

1.  That,  on  said  day,  the  defendant,  C.  D.,  [maliciously  and  for  the  purpose  of 
injuring  the  plaintiff  (</),]  with  a  gun  loaded  with  powder  and  shot,  [pointed  at  (e)  and] 

shot  and  wounded  and  crippled  said  horse,  so  that  it  was  not  worth  more  than   

dollars  after  the  curing  of  said  wound. 

2.  That  by  said  wounding  said  horse  was  made  unfit  for  use  during weeks,  and 

the  value  of  the  loss  of  its  use  amounted  to dollars ;  and  the  plaintiff  was  com- 
pelled to  and  did  spend dollars  for  the  feeding  and  taking  care  of  it  during  that 

period,  and  to  pay dollars  to  a  veterinary  surgeon  for  his  services  in  attending  it  for 

the  cure  of  said  wound  (/). 

[Or— 

That,  on  the  ....  day  of ,  the  plaintiff,  A.  B.,  was  the  owner  {or — &c,  as  above) 

of  a  raft  of  timber  of  the  value  of dollars,  which  was  moored  to  the  shore  of  the 

Ohio  river;  and,  on  said  day,  a  raft  of  timber  belonging  to  the  defendant,  C.  D.,  was  by 
him  made  fast  to  the  said  raft  of  the  plaintiff,  which  was  thereby  broken  loose  and  de- 
tached from  its  moorings,  and  carried  down  by  the  current  of  the  river  until  it  broke  to 
pieces,  and  the  logs  composing  it  floated  down  the  river  and  were  lost  {&)•] 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  As  to  what  constitutes  personal  property,  for  a  forcible  injury  to  which  an  action 
will  lie,  see  note  1,  ante,  page  102;  and  as  to  what  constitutes  a  forcible  injury  to  such 
property  see  note  (I),  ante,  page  104. 

[b)  See  2d  and  3d  paragraphs  of  note  I,  ante,  page  102. 
{c)  See  note  2,  ante,  page  84. 

(</)  As  to  alleging  malice  see  note  (d)  to  Form  44,  ante, 

(e)  This  averment  is  not  necessary  except  to  enhance  damages,  as  the  defendant  would 
be  liable  for  actual  damages  though  the  wounding  were  accidental.  Hodges  v.  Weltberger, 
6  Afon.,  337. 

(/)  The  plaintiff  is  entitled  to  implied  damages  for  the  wounding ;  but,  to  recover  the 
damages  set  forth  in  paragraph  2,  he  must  state  the  facts  specially  which  entitle  him 
thereto  (see  note  3,  ante,  page  86) ;  and,  perhaps,  the  facts  entitling  him  to  implied  damages 
and  those  entitling  him  to  actual,  consequential  damages  ought  to  be  stated  in  separate 
paragraphs:  see  Code,  \  113,  subs.  3,  and  notes  thereto. 

if)  See/ustice  v.  Mendell,  &c,  14  B.  M.,  12. 

b.  Petition  in  action  of  party  not  having  possession  at  the  time  of  the  injury  (formerly  an  action 

on  the  case)  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  the  defendant,  C.  D.,  with 

a  gun  loaded  with  powder  and  ball,  [pointed  at  and]  shot  and  killed  a  certain  horse,  of 

the  value  of dollars,  which  belonged  to  the  plaintiff  and  was  in  the  possession  of 

one  L.  M.,  to  whom  the  plaintiff  had  hired  it  for  a  period  of days,  commencing  on 

the  ....  day  of 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

[a)  See,  ante,  last  paragraph  of  notes  on  page  103,  and  note  2,  page  104. 
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•c.  Petition  in  action  against  a  master  for  injury  caused  by  his  servant  (formerly  an  action  01 
the  case)  (a). 

{Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  a  servant  of  the  defendant, 

C.  D.,  who  had  been  placed  by  the  defendant  in  charge  of  a  stage-coach  and  four  horses 
iharnessed  thereto  which  belonged  to  the  defendant,  and  which  said  servant  was  using  ii 
the  regular  course  of  business  in  which  the  defendant  had  employed  him,  negligently 
[or — with  gross  negligence,  or — with  wanton  carelessness  (b)]  drove  said  coach  against, 

and  broke  a  leg  of,  a  horse  belonging  to  the  plaintiff,  and  of  the  value  of dollars, 

whereby  said  horse  was  made  worthless,  and  the  killing  of  it  was  made  necessary,  and 
was  done  in  order  to  relieve  it  from  suffering. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

'(a)  As  to  this  form  see  1st  paragraph  of  notes,  ante,  page  101. 

\b)  In  Hawkins  <5r*  Co,  v.  Riley,  17  B.  M.,  101,  which  was  an  action  against  the  owners 
'of  a  stage-coach  for  injuries  to  the  plaintiff  and  his  buggy,  caused  by  the  negligence  of 
the  defendant's  driver,  the  court  said:  «'  For  a  mere  casualty  or  collision,  without  .  .  • 
wantonness,  recklessness,  or  gross  negligence,  exemplary  damages  should  not  be  awarded. 
[But]  it  is  the  duty  of  the  proprietors  of  stage-coaches  and  other  public  conveyances  to 
procure  and  employ  prudent  and  skillful  drivers ;  and  if,  neglectful  of  their  duty,  they 
intrust  their  vehicles  to  men  unskillful  and  imprudent,  who  recklessly,  wantonly,  or  by 
gross  negligence,  whilst  in  their  employment  and  service,  injure  the  persons  or  property 
of  others,  the  employers,  as  well  as  the  drivers,  should  be  held  amenable,  not  only  for  the 
actual  injury  sustained,  but  for  such  exemplary  damages  as  a  jury,  in  view  of  all  the 
attendant  facts,  should  deem  proper  to  award." 

As  to  the  duty  of  employing  prudent  and  skillful  drivers,  there  seems  to  be  no  good 
reason  for  a  distinction  between  the  owner  of  a  public  stage-coach  and  other  persons  em- 
ploying drivers,  unless  as  to  passengers  on  such  coach,  to  whom,  perhaps,  the  owner  is 
under  peculiar  obligations  as  a  common  carrier; — as  to  which  see  I  B.  M.,  293;  8  Bush, 
151;  9/^,654;  85  Ky.,  549. 

48.   Petitions  in  actions  for  forcible  injury  to  the  person  (a). 

a.  Petition  for  imprisoning  the  plaintiff  without  legal  authority  (formerly  an  action  of  tres- 
pass) (b). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  the day  of ,  the  defendant,  C.  D.,  who 

resides  in  Lee  county  [or — in  Lee  county]  (c),  [wrongfully  and  without,  though  pretending 
to  have,  legal  authority  therefor,  and  maliciously  and  without  any  reasonable  or  probable 
•cause  therefor  (</)]  assaulted  and  arrested  the  plaintiff  [and  beat  him  (</)]  and  forced  him 

to  go  [in  daylight,  as  a  prisoner,  into  and  along  a  public  road  in county  and  several 

public  streets  in  the  town  of (</)]  to  a  certain  police-office  [or — magistrate's  office  or 

according  to  the  fact],  and  there  imprisoned  him  and  kept  him  imprisoned  during 

hours  [whereby  the  plaintiff  was  not  only  greatly  bruised,  hurt,  and  wounded,  but  was 
.greatly  exposed  and  injured  in  his  credit  and  circumstances  (d)]. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  1.  The  forms  under  this  head  relate  to  causes  of  action  according  to  the  common 
law.  As  to  actions  on  statutory  causes  of  action  for  forcible  torts  see,  ante7  notes  (1)  to  (5), 
pages  96,  97;  aud  note  IX,  page  113;  and,  post,  Forms  54,  a,  and  54,  c ;  and  also  {241  of 
the  Constitution  of  189 1. 

2.  Actions  for  injury  to  the  person  are  local.     Code,  $73,  74. 

(b)  1.  Trespass  lies, 'except  against  judicial  officers,  for  imprisonment  or  other  forcible 
tort  committed  or  caused  to  be  committed  without,  though  under  color  of,  legal  authority 
(see  note  (1),  ante,  page  88],  As  to  actions  for  torts  committed  under  legal  authority  see, 
Jost,  Forms  50,  a,  and  50,  b,  and  notes  thereto. 
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2.  As  to  the  right  of  a  person  injured  by  a  forcible  tort  to  waive  the  trespass  and  bring 
an  action  on  the  case,  and  the  right  of  his  personal  representative  to  revive  or  bring  such 
action  after  his  death,  see  1st  paragraph  of  notes,  ante,  page  89,  and  fVinneger*s  adm'rv. 
Central  Passenger  Railroad  Co.,  85  Ky.,  547,  cited  in  note  to  Form  48,  f. 

{€)  See  Code,  J  74. 

\d)  Though  the  bracketed  averments  followed  by  (d)  are  admissible  to  enhance  dam- 
ages, they  are  not  necessary,  and,  though  made,  need  not  be  proved,  in  order  to  enable 
the  plaintiff  to  maintain  his  action  or  to  recover  exemplary  damages.  See  notes,  ante, 
page  86. 

b.  Petition  in  action  for  beating  the  plaintiff  (formerly  an  action  of  trespass). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says— 

1.  That,  on  the  ....  day  of ,  the  defendant,  C.  D.,  who  resides  in  Lee  county 

[or — in  Lee  county]  (a),  assaulted  the  plaintiff,  and  with  his  fists  and  feet  [or — a  stick,  or, 
&c,  according  to  the  fact]  beat  the  plaintiff,  and  rent  and  tore  so  as  to  make  worthless  the 

plaintiff's  coat  which  he  was  then  wearing,  and  which  was  of  the  value  of dollars, 

and  caused  him  then  and  for weeks  thereafter  great  bodily  and  mental  pain  and 

suffering. 

2.  That,  by  reason  of  said  battery,  the  plaintiff  was  confined  to  his  house  and  pre- 
vented from  attending  to  his  business  as  a  [state  the  plaintiff's  occupation]  during 

weeks,  and  thereby  lost dollars,  which  he  would  otherwise  have  made,   and  was 

compelled  to  and  did  pay dollars  for  medical  services  rendered^  him  for  the  curing 

of  his  wounds  and  injuries  (b). 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.-,  Attorney. 

(«)  See,  Code,  §74. 

(b)  As  to  paragraphing  this  petition  see  note  (/)  to  Form  47,  a,  ante. 

c.  Petition  in  action  of  husband  and  wife  (a)  against  husband  and  wife  for  the  beating  of  the 

female  plaintiff  by  the  female  defendant  (b)  (formerly  an  action  of  trespass). 

A.  B.  and  his  wife,  M.  B., Plaintiffs,     ")  Lee  Circuit  Court. 

against  I  Petition. 

C.  D.  and  his  wife,  N.  D., Defendants,  J 

The  plaintiffs,  A.  B.  and  his  wife,  M.  B.,  say  that,  on  the  ....  day  of ,  the  de- 
fendant, N.  D.,  then  and  still  being  the  wife  of  the  defendant,  C.  D.,  who  reside  in  Lee 
county  [or—  in  Lee  county]  (c),  assaulted  the  plaintiff,  M-  B.,  then  and  still  being  the  wife 
of  the  plaintiff,  A.  B.,  and  beat  her  with  a  horsewhip  [or — according  to  the  fact],  so  that 
[describe  the  immediate  results  of  the  battery]. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  Though  a  husband  alone  can  sue  for  consequential  damages  resulting  to  him  from 
a  tortious  injury  to  his  wife  during  coverture,  such  as  loss  of  her  services  and  society,  cost 
of  medical  attendance,  &c,  (see  note  c,  ante,  page  29) ;  they  must  join,  according  to  the 
common  law,  in  an  action  for  damages  for  the  tort  (see  note  (a),  ante,  page  29) ;  and,  if  he 
die  pendente  lite,  the  right  of  action  survives  to  her ;  but,  if  she  die  pendente  lite,  the  action 
abates.     See  note  (1),  ante,  page  371. 

It  seems  probable  that,  under  \ 34,  subs.  I,  of  the  present  Code,  the  wife  can  maintain 
such  action  alone  if  her  husband  refuse  to  join  therein,  though,  under  the  Code  of  1854,  it 
was  held  that  she  could  not.     See  note  (c)  2  ante,  page  28. 

{b)  In  such  action  the  husband  and  wife  must  be  sued  jointly  (see  note  II,  ante,  page 
30) ;  and  his  death  pendente  lite  does  not  abate  the  action  as  to  her,  but  her  death  pendente 
lite  abates  it  as  to  both.     See  note  (2),  ante,  page  371. 

(e)  See  Code,  }74- 
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d.  Petition  in  action  for  consequential  damages  resulting  from  a  forcible  injury  to  the  plamtijjTs 

son  (formerly  an  action  on  the  case)  {a), 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  heretofore,  to- wit,  on  the day  of ,  the  de- 
fendant, C.  D.,  who  resides  in  Lee  county  [or — in  Lee  county]  (b),  negligently  [or — willfully] 
wounded  the  plaintiff's  son,  W.  B.,  who  was  under  twenty-one  years  of  age,  and  residing 
with  the  plaintiff  [or — who  was  residing  with  and  in  the  serrice  of  the  plaintiff],  by 
shooting  him  with  a  pistol  [or — according  to  the  fact],  whereby  the  said  W.  B.  was  con- 
fined to  his  bed  till  the day  of ,  when  he  died  by  reason  of  said  wound  (c) ; 

and  that  thereby  the  plaintiff  lost  his  services  during  the  period  above  mentioned,  which 
were  worth  ....  dollars,  and  was  compelled  to  and  did  spend  ....  dollars  for  taking  care 

of  and  nursing  him,  and dollars  for  medical  attention  to  him,  and dollars 

for  his  funeral  expenses. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  As  to  this  form  see  cases  cited  in  4th  paragraph  of  note  1,  ante,  page  96. 

(b)  Set  Code,  §74. 

(c)  Of  course,  the  plaintiff  could  recover  for  loss  of  services,  and  cost  of  nursing  and 
medical  attention,  if  his  son  had  been  cured ;  but  he  can  not,  in  either  case,  recover  any- 
thing for  his  own  mental  suffering.     Covington  Street  Railway  Co.  v.  Packer,  9  Busk,  455. 

e.  Petition  in  action  for  forcible  injury  to  plaintiff  by  defendants  servant  or  minor-son  (for- 

merly an  action  on  the  case)  (a). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  resides  in  Lee  county  [or — that  the 
injury  herein  complained  of  was  done  in  Lee  county]  (b) ;  and  that,  on  the  ....  day  of 

,  a  servant  of  the  defendant,  who  had  been  placed  by  the  defendant  in  charge  of  a 

wagon  and  two  horses  harnessed  thereto  which  belonged  to  the  defendant,  and  which  said 
servant  was  using  in  and  about  business  which  the  defendant  had  required  [or — author- 
ized] him  to  discharge  [or — a  minor-son  of  the  defendant,  who  resided  with  him  and  with 
his  approbation  was  driving  two  horses  harnessed  to  a  carriage,  which  horses  and  carriage 
belonged  to  the  defendant  (c )]  negligently  [or—  with  gross  negligence,  or—  with  wanton 
recklessness  {d)]  drove  said  wagon  [or — carriage]  against  and  overturned  a  buggy  be- 
longing to  the  plaintiff  and  in  which  he  was  seated,  and  threw  him  to  the  ground  with 
such  violence  that  he  was  severely  and  painfully  bruised,  and  so  damaged  said  buggy  that 
the  plaintiff  was  compelled  to  and  did  pay dollars  for  the  repairing  of  it. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  As  to  this  form  see  1st  paragraph  of  notes,  ante,  page  101. 
\b)  See  Code,  {74. 

Ic)  See  Lashbrook  v.  Patten,  1  Duv.,  316. 

\d)  As  to  the  criterion  of  damages  in  an  action  for  injury  caused  by  wanton  or  gross 
negligence  of  the  defendant's  servant  see  note  (b)  to  Form  c,  ante,  page  560. 

f.  Petition  of  administrator  in  action  against  a  common-carrier  of  passengers  for  damages  for 

the  bodily  and  mental  suffering  of  the  intestate,  caused  by  a  willful  injury  inflicted 
by  defendants  servant,  and  which  resulted  in  the  intestate's  death  (formerly  an 
action  on  the  case)  {a). 

Jefferson  Court  of  Common  Pleas. 

A.  B.,  administrator  of  C.  D., Plaintiff,       1 

against  V  Petition. 

The  Central  Passenger  Railway  Company, Defendant.   J 

The  plaintiff,  A.  B.,  says  that  the  defendant,  which  is  a  corporation  created  by  the  leg- 
islature of  Kentucky,  having  its  offices  and  places  of  business  in  the  city  of  Louisville,. 


Digitized  by 


Google 


PETITIONS   IN    ACTIONS   FOR   TORTS,    GENERALLY.  563 


Kentucky  (b),  was,  on  the day  of ,  a  common  carrier  of  passengers  on  street 

railroad  cars  in  said  city ;  and  that,  on  said  day,  a  servant  of  the  defendant,  who  had  been 
placed  by  it  in  charge  of  a  street-car  and  two  mules  harnessed  thereto  which  belonged  to 
the  defendant,  and  which  said  servant  was  using,  managing,  and  controlling  in  the  regular 
•course  of  business  in  which  the  defendant  had  employed  him  as  a  carrier  of  passengers, 
-assaulted  the  plaintiff's  intestate,  C.  D.,  who  had  got  on  said  car  as  a  passenger,  and 
knocked  him  off  said  car  to  the  ground,  so  that  said  car  struck  him  and  ran  over  him,  in- 
flicting such  injuries  that  he  died  by  reason  thereof  on  the  ....  day  of ,  having  suf- 
fered great  bodily  pain  and  mental  anguish  during  the  meantime. 

And  the  plaintiff  further  says  that  the  county  court  of county,  by  an  order  duly 

made  (<-)  on  the  ....  day  of [an  attested  copy  of  which  is  filed  herewith  (</)]  ap- 
pointed the  plaintiff  administrator  of  the  estate  of  said  C.  D. 

Wherefore  the  plaintiff,  as  such  administrator,  asks  for  a  judgment  against  the  de- 
fendant for dollars  damages  for  the  bodily  and  mental  sufferings  of  the  said  C.  D., 

and  for  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  As  to  this  form  see  IVinneger's  adm'r  v.  Centra/  Passenger  Railway  Co.,  85  JCy.^ 
547,  and  notes,  ante,  page  101. 
id)  See  Code,  §73. 

(c)  See  Code,  \  122. 

\d)  See  note  (g),  ante,  page  504. 

49.   Petitions  in  actions  for  injury  to  reputation. 

1.  Petitions  in  actions  for  slander  (formerly  actions  on  the  case)  (a). 
a.   Petition  for  imputing  to  the  plaintiff  the  commission  of  a  felony  (b). 
(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  who  resides  in  Lee  county  [or—  in 

Lee  county]  (c),  on  or  about  the  ....  day  of ,  falsely  and  maliciously  spoke  and 

published  in  the  presence  and  within  the  hearing  of  L.  M.  [or — of  L.  M.  and  N.  O.,  or — 
of  divers  persons],  of  and  concerning  the  plaintiff,  these  words:  "He  stole  John  Doe's 
horse,"  [or — "he  forged  John  Doe's  signature  to  a  note  to  John  Smith  for  five  hundred 
dollars,"  or— "  he  committed  perjury  by  swearing,  in  my  suit  against  Brown,  that  he  saw 
Brown  pay  me  five  hundred  dollars,"  or — "you  are  a  felon  "  (d),  or — "  you  are  a  thief"  (e)], 
[or — maliciously  spoke  and  published  in  the  presence  (&c,  as  above),  of  and  concerning 
the  plaintiff  these  words:  "I  believe  it  was  he  that  stole  John  Smith's  money,"  thereby 
falsely  imputing  to  the  plaintiff  the  crime  of  larceny,  or — these  words :  "  I  suspect  you  of 
having  burnt  my  barn,"  thereby  falsely  imputing  to  the  plaintiff  the  crime  of  barn- 
burning]. 

[2.   A  paragraph  may  be  added  asserting  a  right  to  special  damages  ;  as  by  alleging — And 

the  plaintiff  further  says  that,  by  reason  of  said  slander,  he  was  on  the  ....  day  of , 

discharged  from  the  employment  of  R.  S.,  for  whom  he  was  working  at dollars 

per  month,  and  he  has  not  since  been  able  to  get  any  other  employment.] 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  As  to  the  forms  under  this  head  see  note  III,  I,  ante,  page  91. 

(b)  Unless  there  be  an  express  statute  to  the  contrary,  an  unwritten  slander,  imputing 
an  offence  which  is  punishable  only  by  a  fine,  is  not  actionable:  "  words  to  be  actionable 
must  charge  an  offence  subject  to  corporeal  or  other  infamous  punishment."  Elliott  v. 
Ailesberry,  2  Bibb,  473. 

(r)  See  Code,  \  74. 

(d)  See  5  Mon.,  396. 

(e)  See  8  Bush,  557. 
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b.  Petition  for  words  which  are  not  actionable  per  se  (a). 
(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  before  the  defendant,  C.  D.,  published  the  slander 
herein  complained  of,  a  hundred  dollars  had  been  stolen  from  S.  T.,  and  the  plaintiff  had 
been  charged  with  stealing  it  [or — it  been  charged  that  a  hundred  dollars  had  been  stolen 
from  S.  T.,  and  that  the  plaintiff  had  stolen  it] ;  and  that,  on  or  about  the  ....  day  of 

,  the  plaintiff  had  a  conversation  with  the  defendant  concerning  the  stealing  [or — 

the  alleged  stealing]  of  said  money,  and  the  charge  that  the  plaintiff  had  stolen  it,  in  which 
conversation  the  plaintiff  asked  the  defendant  if  he  had  made  such  charge  against  the 
plaintiff,  and  the  defendant  falsely  and  maliciously  spoke,  and  published  in  the  presence 
and  within  the  hearing  of  L.  M.  [or—  of  L.  M.  and  N.  O.,  or — of  divers  persons)  these 
words  of  and  concerning  the  stealing  [or — the  alleged  stealing]  of  said  money  and  the 
charge  that  the  plaintiff  had  stolen  it:  "You  did  take  it;"  meaning  thereby  that  the 
plaintiff  had  stolen  a  hundred  dollars  from  S.  T.  (b). 

[Or — that,  (when  and)  before  the  defendant,  C.  D.,  published  the  slander  herein  com- 
plained of,  S.  T.  claimed  (as  patentee)  a  tract  of  land  in county  bounded  as  fol- 
lows: (describe  it  by  abuttals  or  by  metes  and  bounds),  and  containing,  according  to  the 

survey  thereof, acres ;  and  a  corner-tree  to  said  survey  had  been  removed  (or — and 

it  had  been  charged  that  a  corner-tree  to  said  survey  had  been  removed),  which  removal 
the  defendant  charged  to  have  been  made  willfully  and  fraudulently ;  and  that,  on  or 
about  the day  of ,  the  plaintiff  had  a  conversation  with  the  defendant  con- 
cerning the  removal  (or — the  alleged  removal)  of  a  corner- tree  to  said  survey,  and  the 
charge  that  it  had  been  willfully  and  fraudulently  removed,  in  which  conversation  the 
defendant  falsely  and  maliciously  spoke  (6?V.,  as  above)  these  words  of  and  concerning  the 
plaintiff  and  the  willful  and  fraudulent  removal  of  a  corner-tree  to  said  survey:  "You 
removed  it ; "  meaning  thereby  that  the  plaintiff  had  willfully  and  fraudulently  removed  a 
corner- tree  to  said  survey  (r).] 

[Or — that  the  defendant,  C.  D.,  on  or  about  the  ....  day  of ,  falsely  and  ma- 
liciously spoke  (<SrV.,  as  above)  these  words  of  and  concerning  the  plaintiff:  "Last  year  he 
got  five  hundred  dollars  worth  of  goods  from  a  man  in  Nashville  by  false  pretenses;" 

meaning  thereby  that,  in  the  year ,  the  plaintiff  obtained  five  hundred  dollars  worth 

of  goods  from  a  man  in  the  State  of  Tennessee,  by  false  pretenses;  and  the  plaintiff  says 
that,  under  a  statute  of  the  State  of  Tennessee,  the  obtaining  of  goods  by  false  pretenses 

has  been,  since  the  ....  day  of ,  when  said  statute  took  effect,  a  felony,  punishable 

by  confinement  in  the  penitentiary  of  said  State  for  a  term  of  not  lest- than years.] 

[2.  A  paragraph  may  be  added  asserting  a  right  to  special  damages :  see  last  foregoing 
form,] 

And  the  plaintiff  says  that  the  defendant  resides  in  Lee  county  [or  that  the  aforesaid 
slander  was  published  by  the  defendant  in  Lee  county]  (d). 
Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 
(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  As  to  the  two  first  slanders  set  forth  in  this  form,  the  petition,  according  to  Chitty 
(vol.  1,  page  383 ;  and  see  2d  paragraph  of  note  (2),  ante,  page  91),  must  aver  that  the 
money  had  been  stolen  or  that  a  corner-tree  had  been  removed  [because,  unless  a  crime 
had  been  committed,  the  words  would  not  impute  an  act  for  which  the  plaintiff  could  be 
punished  as  a  felon] ;  but,  according  to  Holt  v.  Turpin,  78  JCy,,  433,  it  seems  to  be  suffi- 
cient for  the  plaintiffto  allege  and  prove  that  it  had  been  charged  that  the  money  had  been 
stolen  or  that  a  corner-tree  had  been  removed,  &c,  though  there  had  been  no  larceny 
or  no  removal. 

(b)  See  McGowan  v.  Manifee,  7  A/on.,  314. 

(c)  See  Beswick  v.  C/tappcl,  8  £.  Af.,  486 

(d)  See  Code,  \  74. 
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c  Petition  for  slandering  the  plaintiff  in  Ms  business, 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  he  was,  as  he  had  been  for 

previous  years,  engaged  in  business  as  a  retail  grocer,  selling  sugar,  coffee,  dried 

fruits,  molasses,  wine,  whisky,  and  all  other  such  articles  as  are  generally  sold  by  retail 
grocers;  and  that,  on  the  day  aforesaid,  the  defendant,  C.  D.,  who  resides  in  Lee  county 
[or — in  Lee  county]  {a)  falsely  and  maliciously  spoke  and  published  in  the  presence  and 
within  the  hearing  of  L.  M.  [or — of  L.  M.  and  N.  O.,  or — of  divers  persons],  of  and  con- 
cerning the  plaintiff  and  his  said  business,  these  words:  "A.  B.  uses  false  weights  ami 
measures ; "  meaning  thereby  that  the  plaintiff  was  in  the  habit  of  cheating  his  customers 
by  delivering  to  them  smaller  quantities  of  goods  than  they  contracted  and  paid  for. 
[Or — these  words:  «« A.  B.  has  turned  over  a  new  leaf:  he  used  to  buy  for  cash  and  sell 
on  credit ;  but  now  he  buys  on  credit  and  sells  for  cash ; "  meaning  thereby  that  the 
plaintiff  was  secretly  preparing  to  make  a  fraudulent  failure  and  cheat  his  creditors]. 

[2.  A  paragraph  may  be  added  asserting  the  plaintiff's  right  to  special  damages  resulting 
from  loss  of  custom  or  of  credit.] 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  See  Code,  \  74. 

d.  Petition  for  injury  to  plaintiff's  credit  by  a  malicious  prosecution  :  see  Forms  50,  a,  and  %o% 

b,post. 

e.  Petition  of  a  female  for  slander  imputing  fornication  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  or  about  the  ....  day  of ,  the  defendant,. 

C.  D.,  who  resides  in  Lee  county  [or — in  Lee  county]  [b),  falsely  and  maliciously  spoke  and: 
published  in  the  presence  and  within  the  hearing  of  L.  M.  [or — of  L.  M.  and  N.  O.,  or — 
of  divers  persons],  of  and  concerning  the  plaintiff,  these  words:  "She  is  a  whore1'  (c) 
[or — these  words:  "  I  have  had  sexual  intercouse  with  her  divers  times"  (</)]. 

[Or — the  plaintiff,  A.  B.,  says  that,  when  and  during  several  years  (or—  months)  before 
the  defendant,  C.  D.,  published  the  slander  herein  complained  of,  Mrs.  G.  H.  kept  a  house 

in  the  town  of ,  which,  as  the  defendant  knew  when  he  published  said  slander,  was 

generally  reputed  in  said  town  to  be  .kept  for  the  meeting  of  men  and  women  for  the  pur- 
pose of  having  illicit  sexual  intercourse ;  and  that,  as  the  defendant  knew  when  he  pub- 
lished said  slander,  L.  M.  resided  in  said  town  during  the  above  mentioned  period  (and 

several  years  before) ;  and  that,  on  or  about  the  ....  day  of ,  the  defendant,  in  Lee 

county  {b)t  falsely  and  maliciously  spoke  and  published  in  the  presence  and.  within  the 
hearing  of  the  said  L.  M.  these  words  of  and  concerning  the  plaintiff  and  the  said  house: 
"She  met  S.  T.  at  Mistress  H.'s  last  Monday  night ; "  meaning  thereby  that  the  plaintiff 
had  committed  fornication  with  S.  T.  on  said  night.] 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  See  General  Statutes,  ch.  I,  J  1,  which  declares  that  "  A  charge  of  incest,  fornication, 
or  adultery  against  a  female  shall  be  actionable;  and  in  such  cases  the  plaintiff  shall  not 
be  held  to  allege  or  prove  special  damage." 

An  unwritten  slander,  imputing  fornication  or  adultery,  was  not  actionable  at  common 
law  {Elliott  v.  Ailsberry,  2  Bibb,  473) ;  but  under  an  act  of  1812  {M.  <&*  B.,  344)  such  slan- 
der was  held  to  be  actionable  by  men  as  well  as  women.  Morris  v.  Barclay,  I  Litt.,  64. 
That  part  of  the  act  of  181 2  on  which  the  decision  in  A/orris  v.  Barclay  was  founded  was,. 
however,  omitted  from  the  General  Statutes,  under  which  it  seems  clear  that  such  slanders 
are  actionable  by  women  only ;  though  husband  and  wife  must  join  in  an  action  for  im- 
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puting  adultery  to  her  (see  note  (a),  ante,  page  29) ;  or,  perhaps,  she  may  sue  alone,  if  he 
refuse  to  join.     See  note  (c),  2,  ante,  page  28. 

(b)  See  Code,  \  74. 

{£)  See  3  Dana,  432. 

(</)  See  I  Duv.,  58. 

2.  Petition  in  actum  for  libel  (formerly  an  action  on  the  case)  (a). 
(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  or  about  the  ....  day  of ,  the  defendant, 

C.  D.,  who  resides  in  Lee  county  [or — in  Lee  county]  (b),  falsely  and  maliciously  com- 
posed, and  published  by  a  letter  which  he  directed  and  sent  to  L.  M.,  [or — by  a  written 

entry  which  he  made  in  a  record  book  of  the church — or  according  to  the  faci\  [or— 

falsely  and  maliciously  composed  and  caused  to  be  published  in  the ,  a  newspaper 

printed  and  published  in  the  city  of or  according  to  the  fad],  of  and  concerning  the 

plaintiff,  these  words:  "She  is  an  unchaste  woman  "  (c).  [Or — these  words:  "He  has 
openly  abandoned  the  principles  of  truth"  (d).  Or — these  words  :  "  A.  B.  is  a  dishonest 
man  "  (e).  Or — these  words :  "  He  raised  and  circulated  a  report  which  has  been  proved 
by  himself  to  be  false,  that  brother  N.  made  him  pay  a  note  twice  "  (/).  Or — these  words: 
*'  A.  B.  would  put  his  name  to  anything  that  G.  H.  would  ask  him  to  sign  that  would 
prejudice  S.  TVs  character  "  {g).] 

[2.  A  paragraph  may  be  added  asserting  a  right  to  special  damages  :  see  Form  49,  a,  ante, 
page  563.] 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  Not  only  are  all  words  which  would  be  actionable,  if  unwritten,  libelous,  if  writ- 
ten ;  but,  words,  when  written,  if  they  tend  to  degrade  or  disgrace,  or  to  render  odious  or 
ridiculous,  the  person  of  whom  they  are  written,  will  be  libelous  and,  consequently, 
actionable."     Litt.  S.  C,  188 ;  7  B.  M.,  129. 

{6)  See  Code,  {74. 


(c)  Sec  Litt.  S.  C,  187-88. 

(d)  See  2  /. 

(e)  See  1  B.  M.,  168. 


(d)  See  2 /./.j*/.,  £45. 


(/)  See  7  B .M.,  128. 

\g)  See  Duncan,  &c.,  v.  Brown,  15  B.  A/.,  186. 

3.  Petitions  in  actions  for  seducing  the  plaintiffs  daughter  (formerly  actions  of  trespass  or 

actions  on  the  case)  (a). 

a.  Petition  (in  what  was  formerly  an  action  of  trespass)  for  debauching  the  plaintiff'' s  dough* 
ter. 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that,  on  or  about   the  ....  day  of ,  the  defendant, 

C.  I).,  assaulted,  debauched,  and  carnally  knew  the  plaintiff's  daughter,  M.  B.,  who  then 
was  under  twenty-one  years  of  age  and  residing  with  the  plaintiff,  [or — who  was  then  in 
the  service  of  the  plaintiff]  (6). 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for dollars 

damages  (r )  and  costs  [and  any  other  relief  the  plaintiff  may  appear  entitled  to]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  I.  As  to  the  forms  under  this  head  see  note  3,  ante,  pages  93  to  96. 

2.  The  distinction  between  the  action  of  trespass  and  tne  action  on  the  case  may  be 
important  with  reference  to  limitation,  if  for  no  other  reason.     See  note  7,  ante,  p.  95. 

(b)  1.  In  an  action  for  the  debauchment  only,  averments  as  to  the  age,  residence,  or 
service  of  the  daughter  have  been  made  unnecessary  by  the  General  Statutes.  See  Form  c, 
and  note  thereto,  post,  p.  567. 

2.  If  the  daughter  has  had  a  child,  a  paragraph  may  be  added  to  the  petition  claiming 
special  damages,  as  in  the  next  following  Form.     See  I  Ch.  PL,  201. 
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(c)  In  the  action  of  trespass,  exemplary  damages  are  recoverable  at  common  law  for 
the  debauchment,  on  the  ground  of  implied  force ;  though,  in  assessing  the  damages, 
juries  would  probably  be  apt  to  attach  more  importance  to  the  injury  to  reputation  than 
to  the  legal  implication  of  force. 

b.  Petition  (in  what  was  formerly  an  action  on  the  case)  for  seducing  the  plaintiffs  daugh- 

ter. 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  or  about  the  ....  day  of ,  [and  at  divers  other 

times  between  that  day  and  the  commencement  of  this  action],  the  defendant,  C.  D.,  de- 
bauched and  carnally  knew  the  plaintiff's  daughter,  M.  B.,  who  was  then  under  twenty- 
one  years  of  age  and  residing  with  the  plaintiff  [or — who  was  then  in  the  service  of  the 
plaintiff]  (a) ;  whereby  she  became  pregnant  and  sick  with  child,  and  so  continued  for  the 

space  of months,  at  the  expiration  whereof,  to-wit,  on  the day  of ,  she 

was  delivered  of  the  child  with  which  she  was  so  pregnant;  by  means  whereof  she,  for 

the   space  of months,  became  and  was  unable  to  do  or  perform  the  necessary 

affairs  and  business  of  the  plaintiff,  and  he,  during  that  time,  lost  and  was  deprived  of  her 
services ;  and  also,  by  means  of  the  said  several  premises,  the  plaintiff  was  obliged  to, 
and  did,  lay  out  and  expend  divers  sums  of  money,  in  the  whole  amounting  to dol- 
lars, in  and  about  the  nursing  and  taking  care  of  the  said  M.  B.,  and  in  about  the  de- 
livery and  taking  care  of  the  said  child. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556] . 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  The  plaintiff  need  not  aver  that  a  daughter  under  twenty-one  years  of  age  and  re- 
siding with  him  was  in  his  service,  as  that  fact  is  implied  by  the  law. 

c.  Petition,  under  chapter  I ,  §  2,  of  the  General  Statutes,  for  seducing  the  plaintiff's  daughter  (a) . 
(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  or  about  the   ....   day  of ,  the  defendant, 

C.  D.,  debauched  and  carnally  knew  the  plaintiff's  daughter,  M.  B. 
Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 
(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  The  statute  is:  "An  action  for  seduction  maybe  maintained  without  any  alle- 
gation or  proof  of  the  loss  of  service  of  the  female,  by  reason  of  the  wrongful  act  of  the 
defendant." 

It  seems  to  me  that  the  object  and  effect  of  the  statute  were,  merely,  the  giving  to  a 
father  [or  other  person  entitled  to  sue  for  seduction]  the  right  to  recover  exemplary  dam- 
ages for  the  seduction  of  his  daughter,  without  regard  to  her  age,  and  though  she  may  not 
have  resided  with  him  or  have  been  in  his  service  when  seduced ;  and  that  he  can  not 
recover  damages  for  loss  of  services,  or  other  special  damages,  without  averring  that  she 
was  under  twenty-one  years  of  age  and  resided  with  him,  or  that  she  was  in  his  service, 
when  seduced. 

50.   Petitions  in  actions  for  malicious  prosecutions  (a). 

a.  Petition  for  malicious  prosecution  of  a  criminal  proceeding  (formerly  an  action  on  the  case). 
(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  the day  of ,  the  defendant,  C.  D.,  falsely  and 

maliciously  and  without  any  probable  cause,  made  oath  before  L.  M.,  the  presiding  judge 
of 'the  county  court  of  Menifee  county,  charging  the  plaintiff  with  having  murdered  S.  T. 
in  said  county,  whereupon  the  said  county  judge  issued  a  warrant,  directed  to  any  sheriff, 
constable,  coroner,  jailer,  marshal,  or  policeman  of  the  Stale  of  Kentucky,  for  the  arrest 
of  the  plaintiff  and  bringing  him  before  the  said  county  judge  to  be  dealt  with  according 
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to  law ;  and  that,  on  the  ....  day  of ,  under  and  by  authority  of  said  warrant,  the 

plaintiff  was  arrested  in  the  aforesaid  county  of  Lee  (b)  by  the  sheriff  of  Lee  county  and 

held  as  a  prisoner  until  the  ....  day  of ,  when  he  was  taken  by  said  sheriff  before 

the  said  county  judge,  at  Frenchburg,  in  Menifee  county,  for  examination  on  said  charge, 
and,  no  evidence  having  been  produced  against  him  [or — the  evidence  against  him  having 
been  heard]  he  was  discharged  from  custody  by  said  judge  (c), 

[Or — and  said  judge,  by  an  order  duly  made  (</),  (on  the  testimony  of  only  the  de- 
fendant,) committed  the  plaintiff  to  the  custody  of  the  jailer  of  Menifee  county,  for  trial 
on  said  charge,  and  said  jailer,  under  and  by  authority  of  said  order  of  commitment,  kept 

the  plaintiff  a  prisoner  from  the  day  last  above  mentioned  till  the  ....  day  of , 

when,  as  appears  of  record  in  the  Menifee  circuit  court,  the  grand  jury  empanneled  by 
it  refused  to  find  an  indictment  against  the  plaintiff  on  said  charge  and  wrote  the  word 
14  dismissed  M  on  {designate  the  paper  on  which  the  word  was  written),  which  was  signed  by 
their  foreman,  and  thereupon  the  said  circuit  court,  by  an  order  duly  made  (d),  discharged 
the  plaintiff  from  custody  (*)]. 

[Or,  after  the  words  "  Menifee  circuit  court11 — ,  the  attorney  for  the  Commonwealth,  with 
the  permission  of  said  court;  dismissed  the  indictment  which  had  been  found  against  the 
plaintiff  on  said  charge  (/)]. 

[Or,  of ter  the  words  **  Menifee  circuit  court11 — ,  the  grand  jury  having  found  an  indict- 
ment against  the  plaintiff  on  said  charge,  on  the  trial  of  said  case  the  plaintiff  was  found 
not  guilty  by  the  jury,  and  thereupon  it  was  adjudged  that  the  plaintiff  go  thence  without 
day  (*)]. 

[2.  A  paragraph  may  be  added  claiming  special  damages;  as,  loss  of  wages  which  might 
have  been  earned  during  imprisonment,  and  during  sickness  caused  thereby ;  expenses  of 
nursing  and  medical  attendance  during  such  sickness ;  reasonable  attorney's  fees  paid,  or 
agreed  to  be  paid,  for  defence;  damage  resulting  from  injury  to  plaintiff's  credit  in  busi- 
ness, &c] 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  I.  As  to  the  forms  under  this  head  see  note  II,  ante,  page  88  to  page  90. 

2.  As  to  petitions  in  actions  for  torts  committed  under  color  of,  but  without,  legal 
authority  see  Form  48,  a,  ante,  page  560. 

3.  The  jury  may  give  exemplary  damages :  see  2d  paragraph  of  notes,  ante,  page  86. 

(b)  See  Code,  $  74,  and  Mitchell  v.  Pipy,  <SrV.,  82  A>.,  516. 

(c)  See  Mitchell  v.  Pipy,  <5rV.,  supra, 

(d)  See  Code,  §122. 

(e)  See  Criminal  Code,  {115,  and  Cole  v.  Hanks,  3  Mon.,  209. 
(/)  Sec  Criminal  Code,  §  243,  and  Yocum  v.  Polly,  I  B,  M.,  353. 

(#)  A  judgment  of  acquittal  is  final,  as  it  can  not  be  reversed  by  the  Court  of  Appeals 
(Criminal  Code,  {339);  and  I  submit  that  a  judgment  of  conviction,  though  reversed  by 
the  Court  of  Appeals,  is  conclusive  proof  of  probable  cause,  and,  consequently,  is  a  final 
determination  against  the  right  of  the  accused  to  maintain  an  action  for  malicious  prose- 
cution.    See  4th  paragraph  of  note  I,  ante,  page  392. 

b.  Petition  in  action  for  malicious  prosecution  of  a  civil  proceeding  (formerly  an  action  on  the 
case). 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says  that  he  and  the  defendant,  C.  D.,  being  in  partnership  in  the 

cultivation  and  carrying  on  of  a  farm  for  the  year ,  the  defendant,  on  the  ....  day 

of ,  as  appears  of  record  in  the  Lee  circuit  court,  filed  in  said  court  a  petition,  veri- 
fied by  him,  against  this  plaintiff,  for  a  settlement  of  said  partnership,  in  which  petition-the 
defendant,  falsely  and  maliciously  and  without  probable  cause  (a),  stated  that  the  plaintiff 
intended  and  was  about  fraudulently  to  gather  and  sell  the  produce  of  said  farm  and  apply 
the  proceeds  thereof  to  his  own  use,  and  thereupon  applied  for  and  thereby  obtained  from 
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the  judge  of  said  court,  on  the  day  aforesaid,  an  injunction  and  restraining  order  forbidding 
and  prohibiting  the  plaintiff  from  removing  any  of  the  produce  from  said  farm  or  in  any- 
wise interfering  with  the  same;  that  said  order  was  indorsed  by  the  clerk  of  said  court  on 
the  summons  issued  on  said  petition,  which  summons  was  served  on  the  plaintiff  on  the 

....  day  of ,  and  he  was  thereby  prevented  from  taking  any  part  in  the  gathering 

or  preserving  or  disposing  of  the  produce  of  said  farm ;  that,  in  the  action  thus  brought 
by  the  defendant,  the  plaintiff  contested  his  right  to  said  injunction,  and  on  the  final 
hearing  of  said  cause  (b),  to-wit,  on  the  ....  day  of ,  the  said  court  rendered  a  judg- 
ment  dissolving  said  injunction;  and  that  said  judgment  is  in  full  force,  having  been 

affirmed  by  a  judgment  of  the  Court  of  Appeals,  on  the  ....  day  of ,  on  an  appeal 

taken  by  the  defendant,  as  appears  of  record  in  said  court  [or — no  appeal  therefrom  having 
been  taken  by  the  defendant]. 

[2.  A  paragraph  may  be  added  claiming  special  damages ;  as,  for  loss  resulting  from  mis- 
management after  the  injunction  was  granted;  and  a  reasonable  attorney's  fee  paid,  or 
agreed  to  be  paid,  for  services  in  obtaining  a  dissolution  of  the  injunction]. 

Wherefore  [pray  for  relief  as  in  Fovm  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  £.  F.,  Attorney. 

{a)  See  note  2,  ante,  page  393. 

(b)  I.  See  cases  cited  in  note  to  J 293,  ante,  page  239.. 

As  to  the  mode  of  stating  the  final  determination  of  an  attachment-case  see  Form  a, 

««^f  Pag*  527» 

2.  As  to  suing  on  the  injunction-bond,  instead  of  suing  for  the  malicious  prosecution, 
see  Form  c,  ante,  page  529. 

51.   Petitions  in  actions  relating  to  nuisances  (formerly  actions   on 
the  case)  (a). 

a  Petition  in  action  for  injury  caused  by  a  public  nuisance, 

A.  B., Plaintiff,       \  Jefferson  Court  of  Common  Pleas. 

against  \  Petition. 

C.  D., Defendant.    J 

The  plaintiff,  A.  B.,  says  that,  during  the  year ,  the  defendant,  C.  D.,  possessed 

and  occupied  a  store-house  which  fronted  on  a  public  street  in  the  city  of  Louisville  and 
county  of  Jefferson,  the  cellar  of  which  house  extended  into  said  street  for  the  space  of 

feet,  and  was  used  by  the  defendant  for  the  storage  of  coal  and  merchandise, 

which  were  let  down  into  said  cellar  through  a  hole  in  said  street ;  and  that,  on  the  .... 

day  of ,  said  hole,  which  was  usually  kept  covered  and  closed,  was,  through  the 

[reckless  (b)]  negligence  of  the  defendant's  servants,  who  were  employed  by  him  for,  and 
were  then  engaged  in,  the  letting  down  of  merchandise  into  said  cellar,  left  open,  un- 
guarded and  unwatched,  and  the  plaintiff,  in  passing  along  said  street,  unavoidably  fell 
through  said  hole  into  said  cellar,  whereby  his  left  leg  was  broken  and-  he  became  sick, 

sore,  and  lame  for  the  space  of months,  during  which  time  he  suffered  great  pain, 

and  was  prevented  from  attending  to  his  business;  and  was  also,  by  reason  of  the  premises, 

compelled  to  spend  and  did  spend dollars  for  nursing  and  medical  and  surgical 

attention  made  necessary  by  said  injury. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  1.  As  to  the  forms  under  this  head  see  note  (2),  ante,  page  99. 

2.  As  to  damages  in  actions  for  nuisances,  generally,  see  2d  paragraph  of  notes,  ante, 
page  86. 

3.  Are  such  actions  local  ?  And,  if  local,  are  they  governed  by  j}  62,  subs.  4,  or  by  $  74 
of  the  Code  ?  Though  the  injury  complained  of  in  Form  51,  a,  is  clearly  an  injury  to  the 
person,  is  such  consequential  injury  an  injury  to  the  person,  within  the  meaning  of  {74? 
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But  are  the  injuries  complained  of  in  Forms  51,  b,  and  51,  c,  to  be  regarded  as  injuries 
to  the  persons  of  the  plaintiffs  or  to  their  property  ?  And,  if  they  are  to  be  regarded  as 
injuries  to  the  property,  are  they  so  within  the  meaning  of  {62,  subs.  4? 

The  Code  of  1854  (J  143)  dispensed  with  the  verification  of  "pleadings  affecting  in- 
juries to  person ; "  and  in  an  action  "  for  creating  a  nuisance  by  wrongfully  depositing  dead 
horses  near  to  the  plaintiff's  dwelling-house,  thereby  corrupting  the  air  in  and  about  the 
same,  and  rendering  it  offensive  and  unwholesome,"  verification  of  the  petition  was  held 
to  be  unnecessary,  because  the  action  was  "  an  action  for  an  injury  to  the  person,  within 
the  meaning  of  \  143."     Ray  v.  Sellers,  1  Duv.t  254. 

(b)  See  note  (b)  to  Form  47,  c,  ante,  page  560. 

b.  Another  petition  in  action  for  injury  caused  by  a  public  nuisance  (a). 

A.  B.,  and  his  wife,  M.  B., Plaintiffs,     "j  Marion  Circuit  Court. 

against  I  Petition. 

C.  D., Defendant,    j 

#  The  plaintiffs,  A.  B.,  and  his  wife,  M.  B.,  state  that  when  the  wrongs  herein  com- 
plained of  were  committed  she  was,  as  she  yet  is,  the  wife  of  said  A.  B.,  and  was,  as  she 
yet  is,  the  owner  of  a  tract  of  land  in  the  aforesaid  county  of  Marion,  with  divers  improve- 
ments thereon,  on  which  land  the  plaintiffs  and  their  children  and  servants  then  resided 
and  still  reside ;  that,  by  reason  of  the  premises  aforesaid,  the  plaintiffs  were  then,  and 
yet  are,  entitled  to  use  the  water  of  a  stream  flowing  through  said  land  and  which,  before 

the  commission  of  said  wrongs,  was  pure  and  wholesome ;  and  that,  in  the  year , 

the  defendant,  C  D.,  erected  a  distillery  near  to  said  stream,  with  the  slops  produced  by 
which  he  has  fed  large  numbers  of  cattle,  confined  in  sheds  erected  for  that  purpose, 
during  from  five  to  seven  months  in  each  year  from  the  time  aforesaid  hitherto;  that  the 
deposits  from  said  cattle  and  other  offensive  matter  produced  by  said  distillery  have  been 
permitted  by  the  defendant  to  run  into  said  stream,  rendering  it  impure  and  poisoning 
the  water  thereof,  whereby  it  became  unfit  for  the  use  of  man  or  beast,  or  to  gather  ice 
from,  for  which  the  plaintiffs  formerly  used  it ;  and  that  the  decaying  matter  produced  in 
the  manner  aforesaid  rendered  the  air  in  and  about  the  dwelling-houses  on  said  land  so  foul 
and  offensive  as  to  cause  the  plaintiffs  and  their  family  to  become  sick  and  frequently  to 
vomit  while  taking  their  meals ;  and  that,  by  reason  of  the  premises,  the  value  of  said 
land  as  a  place  of  abode  has  been  greatly  lessened. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 
(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  As  to  this  form  see,  especially,  Corleyy  <5rY.,  v.  Lancaster,  81  Ky.,  171 ;  in  which  it 
was  held  that,  though,  in  view  of  the  evidence,  the  nuisance  complained  of  was  a  public 
one,  the  plaintiffs  were  entitled  to  redress  for  the  special  injury  to  them. 

c.  Petition  in  action  for  injury  caused  by  private  nuisance  (a). 

Fayette  Circuit  Court. 

A.  B., Plaintiff,       *) 

against  >  Petition. 

The  Louisville  and  Nashville  Railroad  Company, Defendant.  J 

The  plaintiff,  A.  B.,  says  that  the  Lexington  and  Ohio  Railroad  Company,  having 
the  right  to  construct  a  railroad  from  Lexington  to  Louisville,  constructed,  on  land 
which  it  owned  in  Fayette  county,  and  as  part  of  its  road-bed,  embankments  on  each 
side  of  a  branch  of  Elkhorn  creek,  with  a  culvert  for  the  passage  of  the  water  of  said 
branch,  which  culvert,  as  was  afterward  ascertained,  was  not  wide  enough  for  the  free  and 
natural  passage  of  the  water  of  said  branch  when  swollen  by  a  heavy  rain-fall ;  that,  after- 
ward, the  defendant,  the  Louisville  and  Nashville  Railroad  Company,  a  corporation 
created  by  the  legislature  of  Kentucky,  became  the  owner  of  said  road  from  Lexington 
to  Louisville,  including  said  embankments  and  culvert ;  and  that,  after  the  erection  of  said 
embankments,  with  said  culvert,  the  plaintiff  purchased  a  lot  of  land  in  the  county  afore- 
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said,  adjoining  said  road-bed  and  a  short  distance  above  said  culvert,  and  erected  a  dis- 
tillery thereon  (b) ;  that,  on  or  about  the   ....    day  of ,  the  plaintiff  notified   the 

defendant  of  the  aforesaid  defect  in  said  culvert  and  that  the  plaintiff's  aforesaid  premises 
were  in  danger  of  being  overflowed  by  reason  thereof,  and  requested  the  defendant  to 
widen  said  culvert,  so  as  to  allow  free  passage  of  the  water  of  said  branch  when  swollen 
by  rain-falls,  but  the  defendant  not  only  failed  [and  refused]  to  widen  said  culvert,  but 
wrongfully  permitted  a  mass  of  drift-wood  and  dirt  about  two  feet  high  to  accumulate 
above  the  upper  face  and  entrance  of  said  culvert,  thereby  greatly  diminishing  its  capacity 

to  allow  the  passage  of  the  water  of  said  branch ;  and  that,  on  the day  of ,  by 

reason  of  the  said  defect  in  said  culvert  and  of  said  accumulation  of  drift-wood  and  dirt, 

the  plaintiff's  aforesaid  lot  and  distillery  were  overflowed  to  the  depth  of feet,  and 

[state  the  injuries  and  pecuniary  losses  resulting  to  the  plaintiff]. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  As"  to  this  form  see,  especially,  West  <5r»  Bro.  v.  Louisville,  Cin.  <5r*  Lex.  Railroad 
Co.,  8  Bush,  404. 

(b)  See,  also,  Seifriedv.  Hays,  <5rY.,  81  Ky.,  377,  and  cases  cited,  as  to  a  person's  right  to 
complain  of  a  nuisance  created  before  he  purchased  land  and  erected  improvements  near  it. 

52.   Petitions  in  actions  for  fraud  in  selling  personal  property  (a)  to  tfie 
plaintiff  (formerly  actions  on  the  case)  (b). 

a.  Petition  to  recover  damages  for  the  fraud,  without  averring  a  request  to  cancel  the  contract  (c). 
(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  or  about  the  ....  day  of ,  he  bought  a  horse 

from  the  defendant,  C.  D.,  for  two  hundred  dollars  then  paid  to  him,  and  that  the  plain- 
tiff was  induced  to  do  so  by  the  defendant's  false  and  fraudulent  representation  that  said 
horse  was  sound,  though,  as  the  defendant  knew,  it  was  unsound  (d)  and  had  a  disease  (e) 
which,  as  the  defendant  knew,  would,  if  not  mortal,  make  it  of  no  use  for  a  considerable 
length  of  time ;  and  the  plaintiff  says  that  said  horse  was,  by  said  disease,  made  of  no 

use  for  the  space  of weeks  and  so  reduced  in  value  that  it  was  not  worth  over 

dollars  after  said  disease  was  cured,  and  that  the  plaintiff  was  compelled  to  spend, 

and  did  spend, dollars  for  the  feeding  and  taking  care  of  said  horse  whilst  it  was 

of  no  use  as  aforesaid,  and dollars  for  medicines  used  and  veterinary  services  pro~ 

cured  for  the  curing  of  said  disease. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  As  to  suing  for  fraud  in  selling  real  property  see  Form  d,  ante,  page  505,  and  note 
thereto. 

(b)  1.  In  such  cases,  if  the  property  be  found  to  have  been  of  no  value  when  pur- 
chased, the  consideration  having  entirely  failed,  the  vendee  can  maintain  an  action  against 
the  vendor  for  the  purchase-money  paid  and  for  damages  for  the  fraud,  without  offering 
to  return  the  property  or  demanding  a  recissionof  the  contract.  4  Bibb,  569;  3  f.f.  M., 
293;  4  Id.,  154-55;   Griswoldv.  Taylor's  adm'r,  1  Met.,  228. 

If  the  property  was  of  any  value  when  purchased,  the  vendee  has  the  option  to  keep 
it  and  sue  for  damages  for  the  fraud,  though  not  for  purchase-money  paid  (4  Bibb,  92,  93  ; 
4  Litt.,  266 ;  I  Dana,  30) ;  or  to  tender  the  property  to  the  vendor,  unless  he  has  waived 
a  tender,  as,  by  declaring  that  he  would  not  receive  the  property  (4  Litt.,  15,  16),  or  unless- 
a  tender  has  become  impracticable  without  the  vendee's  fault  (see  Rogers  v.  McKnight,  4 
f.f.  M.,  155),  and  demand  a  rescission  of  the  contract,  a  return  of  the  purchase-money, 
if  paid,  and  damages  for  the  fraud,  and  to  sue  therefor  if  satisfaction  be  refused  ;  but  the 
tender,  unless  excused,  must  be  made  within  a  reasonable  time  after  discovering  the  fraud 
(3/./.  Af.t  62,  293;  3  B.  M.,  423),  or  after  it  might  have  been  discovered  by  the  use  of 
reasonable  and  ordinary  vigilance  (6  B.  M.,  555;  4  Litt.,  15;  Hanks  v.  McKee,  2  Litt., 
227 ;  Hoggins  v.  Becrqft,  1  Dana,  28) — the  reasonableness  of  the  time  being  determinable 
by  the  jury.     3  Dana,  480-81  ;  Reading  v.  Price,  3  /.  /.  M.,  63. 


Digitized  by 


Google 


572  FORMS. 

2    As  to  suing  on  a  warranty  of  the  soundness  of  a  horse  see  Form  7,  ante,  page  503. 

But  the  vendee  can  waive  the  contract  and  sue  for  damages  for  the  fraud  (4  Mon.,  126- 
27 ;  Hancock  v.  Shipp,  1  J.J.  M.,  440) ;  the  rule  being  that  the  plaintiff  can  sue  only  on  a 
contract  when  his  right  depends  on  it  alone,  but  that  he  can  waive  it  when  the  defend- 
ant's conduct  has  given  an  independent  cause  of  action  (1  Afar.,  295-96:  see,  for  a  striking 
example,  Winnegar>s  adm>r  v.  Central  Passenger  Railway  Co.,  85  Ky.,  547);  and,  in  such 
action,  the  contract  is  admissible  in  evidence  as  matter  of  inducement.     4  Bibb,  360. 

3.  In  an  action  for  fraud,  it  seems  that  exemplary  damages  ought  to  be  recoverable,  as 
they  are  according  to  decisions  in  Bacon  v.  Brown,  4  Bibl>,  92 ;  Crews  v.  Dabney,  1  lilt., 
278,  and  Jackson's  ex'rs  v.  Holliday's  adm'rs,  3  Mon.,  368;  and  opinions  in  Fleet  and  Sim- 
ple v.  Hollenkamp,  13  B.  Af.,  225,  and  Parker  v.  Jenkins,  3  Busk,  590;  and  see  Hordv. 
Ckandler,  13  B.  Af.,  405.  But  see  Farris  v.  Lewis,  2  B.  Af.,  375;  Singleton's  adm'r  v. 
Kennedy,  <5rV.,  9  B.  Af.,  224,  and  Campbell  v.  Hillman,  15  Id.,  518;  in  the  first  of  which 
cases,  however,  the  court  seems,  whilst  considering  other  questions,  rather  to  have  over- 
looked, than  to  have  decided  against,  the  right  of  the  jury  to  give  exemplary  damages; 
and,  according  to  the  other  two  cases,  a  fraudulent  vendor  seems  to  stand  on  no  worse 
footing  as  to  damages  than  an  honest  vendor  who  has  been  unable  to  perform  his  contract 
for  the  delivery  of  property  at  an  agreed  price ;  though  it  seems  to  be  settled  that  a  fraudu- 
lent vendor  of  land  stands  on  a  worse  footing  than  an  honest  one  who  is  unable  to  convey 
title  :  see  3d  paragraph  of  note  (1),  ante,  page  77. 

(c)  See  note  (b),  1,  on  last  foregoing  page. 

(d)  See  Hardin,  50;  2  Bibb,  618;  3  Id.,  35;  4  Id.,  360;  1  Dana,  275;  3  Id.,  480. 

(e)  The  plaintiff  need  not  state  the  nature  of  the  disease  (3  Afon.,  173;  4  J.  J.  Af., 
154;  1  Met.,  229-30),  except  as  the  foundation  of  a  claim  for  consequential  damages:  see 
2d  paragraph  of  the  next  following  form. 

b.  Petition  to  recover  purchase-money  paid  and  damages  for  the  fraud,  without  averring  a  re- 

quest to  cancel  the  contract. 

(Caption  as  in  Form  I.) 

The  plaintiff,  A.  B.,  says— 

1.  That,  on  or  about  the  ....  day  of ,  he  bought  a  horse  from  the  defendant, 

C.  D.,  for dollars  then  paid  to  him,  and  that  the  plaintiff  was  induced  to  do  so  by 

the  defendant's  false  and  fraudulent  representation  that  said  horse  was  sound,  though,  as 
the  defendant  knew,  it  was  not  sound  and  had  a  disease  (a)  which  made  it  of  no  value  {b). 

2.  That  said  disease  was  glanders,  a  contagious  and  incurable  disease,  which  said  horse, 
before  the  plaintiff  discovered  that  it  had  said  disease,  communicated  to horses  be- 
longing to  the  plaintiff  and  of  the  value  of dollars,  and  which  the  plaintiff  on  dis- 
covering that  they  had  glanders,  killed  and  buried,  at  the  expense  of dollars  [c), 

and  [state  the  cost  of  veterinary  attention,  if  any,  and  any  other  special  damages  resulting 
from  the  glanders]. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F„  Attorney. 

(a)  See  note  (e)  to  last  foregoing  form. 

\b)  See  note  {b)  1,  ante,  page  571. 

(c)  See  Farris  v.  Lewis t  2  B.  Af.,  375,  and  G.  S.,  ch.  I,  J  8. 

c.  Petition  to  recover  purchase-money  paid,  and  damages  for  the  fraud  in  selling  property  nrt 

portable  on  l/ie  person,  with  averment  of  request  to  cancel  the  contract  (a). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  or  about  the  ....  day  of ,  he  bought  a  horse 

from  the  defendant,  C.  D.,  for  two  hundred  dollars  then  paid  to  him,  and  that  the  plaintiff 
was  induced  to  do  so  by  the  defendant's  false  and  fraudulent  representation  that  said 
.horse  was  sound,  though,  as  he  knew,  it  was  not  sound  and  had  a  disease  which,  as  the 
•defendant  knew,  if  not  mortal,  greatly  impaired  its  value ;  that  the  plaintiff  did  not  dis- 

■cover  said  unsoundness  until  the  ....  day  of ,  and  that,  within  a  reasonable  time 

thereafter,  to-wit,  on  the  ....  day  of ,  the  plaintiff  tendered  said  horse  to  the  de- 
fendant at  his  residence  and  requested  him  to  receive  it  and  pay  to  the  plaintiff  the  afore- 
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said  som  of  two  hundred  dollars,  but  the  defendant  refused  to  receive  said  horse  or  to  pay 
the  plaintiff  any  part  of  said  money ;  and  that,  thereupon,  on  the  day  last  above  men- 
tioned, the  plaintiff  left  said  horse  on  the  defendant's  premises  (6)  [as  he  then  and  there 
informed  the  defendant  he  would  do].  [Set  forth  the  special  damages,  if  any,  caused  to 
the  plaintiff  by  the  fraud.] 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)   As  to  this  form  see  note  (6),  I,  to  Form  52,  a,  ante,  page  571. 
(6)  See  McCulloch  v.  Scott,  <SrV.,  13  B,  M.,  172. 

d.   Petition  to  recover  purchase-money  paid,  and  damages  for  the  fraud  in  selling  property  por* 
table  on  the  person,  with  averment  of  request  to  cancel  the  contract  {a) . 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  or  about  the  ....  day  of ,  he  bought  a  breast- 
pin from  the  defendant,  C.  D.,  for  one  hundred  dollars  then  paid  to  him,  and  that  he  was 
induced  to  do  so  by  the  defendant's  false  and  fraudulent  representation  that  said  breast- 
pin was  set  with  a  diamond,  though,  as  the  defendant  knew,  it  was  not  set  with  a  diamond, 
but  was  set  with  a  paste  brilliant  of  much  less  value  than  the  diamond  which  it  was  repre- 
sented   to  contain ;  that  the  defendant  did  not  discover  said  fraud  till  the   day  of 

,    and  that,  on  said  day  [or—  within  a  reasonable  time  after  said  day,   to-wit,   on 

the  ....  day  of ],  the  plaintiff  tendered  said  breast-pin  to  the  defendant,  and  re- 
quested him  to  pay  to  the  plaintiff  the  aforesaid  sum  of  one  hundred  dollars,  but  the 
defendant  refused  to  receive  said  breast-pin,  and  refused  to  pay  said  money  or  any  part 
thereof  to  the  plaintiff  [set  forth  the  special  damages,  if  any,  caused  by  the  fraud]. 

And  the  plaintiff  brings  said  breast-pin  into  court  here,  ready  for  delivery  to  the  de- 
fendant (£). 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  As  to  this  form  see  note  (6),  1,  to  Form  52,  a,  ante,  page  571. 
(£)  See  1st  paragraph  of  notes,  ante,  page  69. 

53.   Petition  in  action  for  false  representation  of  character,  &c,  (for- 
merly an  action  on  the  case). 

(Caption  as  in  Form  1.) 

The  plaintiff,  A.  B.,  says  that,  on  and  for  some  time  before  the  ....  day  of ,  he 

was  a  merchant,  dealing  in  dry-goods,  and  that  one  L.  M.  wishing  to  buy  goods  from  the 
plaintiff  on  credit,  the  defendant,  C.  D.,  to  enable  said  L.  M.  to  do  so,  did,  on  the  day 
aforesaid,  [in  a  letter  of  that  date  which  was  signed  by  the  defendant  and  addressed  to  the 
plaintiff  and  delivered  to  him  by  said  L.  M.,  and  which  is  filed  herewith  (a),]  falsely  and 
fraudulently  represent  to  the  plaintiff  that  he  might  safely  sell  goods  to  said  L.  M.  on 
credit,  though  the  defendant  knew  that  the  plaintiff  could  not  safely  do  so ;  and  the 
plaintiff  says  that  he  was  induced  by  said  representation  to  sell  and  deliver,  and  on  the 

faith  thereof  did  sell  and  deliver,  goods  of  the  value  of    dollars  to  said  L.  M.,  to 

be  paid  for  four  months  after  said  day ;  and  that  neither  the  said  L.  M.  nor  any  one  for 
him  has  paid  any  part  of  said  money  to  the  plaintiff,  nor  has  said  L.  M.  any  property 
known  to  the  plaintiff  which  can  be  subjected  for  the  payment  thereof. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante, page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  The  Gen.  Statutes,  ch.  22,  J  I,  declares  that  no  action  shall  be  brought  to  charge  any 
person  for  a  representation  concerning  the  credit  of  another  unless  the  representation  be 
in  writing,  &c.  But  in  Warren  v.  Barker  b*  Co.,  2  Duv.,  155,  it  was  held  that  the  statute 
does  not  apply  to  a  fraudulent  representation. 
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H.  54.   Petitions  in  actions  on  statutory  causes  of  action  (a). 

a.  Petition  in  action  for  statutory  relief  when  none  is  given  by  the  common  law, 

Jefferson  Court  of  Common  Pleas. 

A.  B.,  administrator  of  C.  D., Plaintiff,       \ 

against  I  Petition. 

The  Louisville  and  Nashville  Railroad  Company, Defendant,  j 

The  plaintiff,  A.  B.,  says  that  the  defendant,  the  Louisville  and  Nashville  Railroad 
Company,  is  a  corporation  created  by  the  legislature  of  Kentucky,  with  authority  to  con- 
struct and  operate  a  railroad  from  Louisville,  Kentucky,  to  Nashville,  in  the  State  of  Ten- 
nessee ;  that,  on  the  ....  day  of ,  the  life  of  the  plaintiff's  intestate,  C.  D.,  was  de- 
stroyed by  the  willful  neglect  (b)  of  the  defendant's  servants  and  agents  in  running  over 
him  an  engine  and  train  of  cars  which  said  servants  and  agents  had  been  employed  by  the 
defendant  to  run,  and  which  they  were  running  under  said  employment,  from  said  city  of 

Louisville  to  said  city  of  Nashville ;  and  that,  on  the day  of ,  the  plaintiff  wis 

appointed  and  qualified  as  administrator  of  the  estate  of  said  C.  D.  by  an  order  duly 
made  {c)  by  the  county  court  of  Jefferson  county. 

Wherefore  the  plaintiff,  administrator  as  aforesaid,  asks  for  a  judgment  against  the  de- 
fendant for dollars  damages  and  costs  [and  any  other  relief  he  may  appear  en- 
titled to]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  See,  antet  notes  (1)  to  (5),  pages  96,  97;  and  note  IX,  page  III. 

(b)  In  suing  on  a  statutory  cause  of  action,  it  is  proper,  if  not  indispensable,  to  follow 
the  language  of  the  statute  in  the  petition.  For  example,  ch.  37,  $ 3  of  the  General 
Statutes,  gives  to  the  widow,  heir,  or  personal  representative  of  a  person  whose  life  "is  lost 
or  destroyed  by  the  willful  neglect  "  of  another  person  or  corporation,  their  agents  or  ser- 
vants, the  right  to  recover  punitive  damages  for  the  loss  or  destruction  of  such  life;  and 
it  was  held  to  be  insufficient  to  allege  that  the  killing  was  done  "  through  gross  and  cul- 
pable negligence;  or  "  recklessly,  carelessly,  and  wantonly;"  or  "  carelessly,  negligently, 
wrongfully,  and  unlawfully."  See  note  dy  ante,  page  113:  but  see,  also,  notes  (4)  and  (5) 
on  said  page. 

As  to  deaths  resulting  from  "an  injury  inflicted  by  negligence  or  wrongful  act"  since 
September  28,  1891,  see  \  241  of  the  present  Constitution. 

(c)  See  Code,  §  122. 

b.  Petition  in  action  for  cumulative  statutory  relief, 
(Caption  as  in  Form  1.)  9 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  E.  F.,  a  justice  of  the  peace 

in  and  for  Lee  county,  at  the  instance  and  request  and  upon  the  oath  of  the  defendait, 
C.  D.,  issued  a  distress-warrant  directed  to  G.  H.,  a  constable  in  and  for  said  county,  and 
authorizing  him  to  distrain  the  personal  estate  of  this  plaintiff  for  the  sum  of dol- 
lars claimed  by  the  defendant  as  rent  due  to  him  from  the  plaintiff;  and  that,  by  authority 

of  and  pursuant  to  said  warrant,  the  said  constable,  on  the  ....  day  of    ,  distrained 

[describe  the  property]  belonging  to  the  plaintiff,  and  of  the  value  of dollars,  and, 

on  the  ....  day  of ,  sold  said  property,  being  of  the  value  aforesaid ;  and  that  no 

part  of  the  said  sum  of dollars  was  due  from   the  plaintiff  to  the  defendant  when 

said  property  was  distrained  [or  when  it  was  sold]  as  aforesaid. 

Wherefore,  pursuant  to  chapter  66,  article  2,  \  26,  of  the  General  Statutes,  the  plaintiff 
asks  for  a  judgment  against  the  defendant  for  four  hundred  dollars  damages,  being  double 
the  value  of  said  property  (a)  [and  for  any  other  relief  the  plaintiff  may  appear  en- 
titled to]. 

(Verification  as  in  Form  1.)  L.  M.,  Attorney. 

(a)  When  a  statute  has  given  a  cumulative  remedy,  the  plaintiff  has  the  option  to  sue 
for  relief  under  if  or  under  the  common  law,  but  not  under  both  (see  note  (2),  ante,  page 
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Hi);  and,  to  avail  himself  of  the  former,  his  petition  must  show  that  he  relies  on  the 
statute.     Belt  v.  Norris,  79  A>„  48. 

c.  Petition  in  action  for  relief  under  a  statute  containing  an  exception  or  condition  with  refer- 
ence thereto  (a), 

A.  B.,  the  widow  of  B.  B., Plaintiff,       \  Lee  Circuit  Court. 

against  •  I  Petition. 

C.  D., Defendant.  J 

The  plaintiff,  A.  B.,  says  that,  at  the  time  of  the  death  of  B.  B.,  she  was  his  wife  and 

has  not  since  married ;  and  that,  on  the day  of ,  the  defendant,  C.  D.,  by  the 

malicious  use  of  a  fire-arm,  to- wit,  a  pistol  loaded  with  gunpowder  and  bullets,  and  not  in 
self-defence,  killed  the  said  B.  B. 

Wherefore  [pray  for  relief  as  in  Form  42,  ante,  page  556]. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

{a)  For  the  statute  to  which  this  form  relates  see  G.  S.f  ch.  1,  §6,  which  declares  that 
••  the  wTdow  and  minor  child  or  children  (or  either  or  any  of  them)  of  a  person  killed  by 
the  .  .  .  malicious  use  of  fire-arms,  .  .  .  not  in  self-defence,  may  have  an  action 
against  the  person  or  persons  who  committed  the  killing,"  &c. 

If  the  clause  of  a  statute  which  gives  a  right  of  an  action  contain  an  exception  or  con- 
dition with  regard  thereto,  the  petition  must  show  that  the  plaintiff's  cause  of  action  is  not 
within  the  exception  or  condition :  a/iter,  if  the  exception  or  condition  be  contained  in 
a  different  clause  from  that  which  gives  the  right  of  action.  See  note  1  (3),  ante,  page 
111. 

As  to  deaths  resulting  from  "an  injury  inflicted  by  negligence  or  wrongful  act"  since 
September  28,  1891,  see  {241  of  the  present  Constitution. 


III.  PETITIONS  IN  ACTIONS  IN  EQUITY  (a). 

55.   Petition  (filed  May  I,  1892)0/*  a  mortgage  0/ land  for  a  debt  due 
and  a  debt  not  due  to  plaintiff. 


A.  B., Plaintiff,        \  Lee  Circuit  Court. 

against  I  Petition  in  Equity. 

C.  D.,  and  his  wife,  E.  D., Defendants.   J 

The  plaintiff,  A.  B.,  says  that,  on  the  1st  day  of  April,  1891,  the  defendants,  C.  D., 
and  his  wife,  E.  D.,  executed  and  delivered  to  the  plaintiff  a  mortgage  of  a  tract  of  land 
belonging  to  said  C.  D.,  situate  in  Lee  county  {b)  and  bounded  as  follows, — [describe  it  by 

abuttals  or  by  metes  and  bounds],  and  containing acres,  to  secure  payment  of 

three  notes,  of  the  date  aforesaid,  which  said  C.  D.  signed  and  delivered  to  the  plaintiff, 
and  by  each  of  which  he  promised  to  pay  to  the  plaintiff  one  thousand  dollars  in,  respect- 
ively, one,  two  and  three  years  after  said  date,  with  interest  at  the  rate  of  six  per  centum 
per  annum,  which  notes  and  mortgage  are  filed  herewith  ;  [that  said  land  can  be  divided 
without  materially  impairing  its  value  (c)];  and  that  nothing  has  been  paid  on  either  of 
said  notes  [and  that  said  land  is  probably  insufficient  to  discharge  said  mortgage-debts  (</)]. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  said  C.  D.,  personally,  for  one 
thousand  dollars  and  interest  thereon  from  April  1st,  1891,  and  costs  (1),  and  for  an  order 
directing  a  sale  of  so  much  of  said  land  as  may  be  necessary  to  pay  said  last  named  money 
and  interest  and  costs  (/) ;  [and  for  the  appointment  of  a  receiver  to  take  charge  of  said 
land  and  collect  the  rents  and  profits  thereof  for  payment  on  said  debts  (g)] ;  and  for 
any  other  relief  the  plaintiff  may  appear  entitled  to  (A).  E.  F.,  Attorney. 

(No  verification  necessary,  unless,  at  any  rate,  the  petition  aver  that  the  property  is 
probably  insufficient  to  discharge  the  mortgage-debts). 

37 
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(a)  See  note  C,  ante,  page  113,  for  suggestions  as  to  distinctions  between  petitions  in 
equity  and  petitions  in  ordinary  actions. 

(b)  This  action  is  local.     Code,  §  62. 

(c)  This  averment,  though  allowable,  is  unnecessary:  the  facts  as  to  divisibility  of  the 
land  can  be  shown  without  any  allegation  concerning  it  (Code,  £694.) ;  and,  in  the  absence  of 
allegations  or  proof  on  the  subject,  the  court  will  presume  that  a  thirty-acre  tract  can  be,  and 
that  a  house  and  lot  in  a  town  can  not  be,  advantageously  divided.     13  Bush,  415-16,  473. 

(d)  See  Code,  \  299. 

(e)  See  Code,  §376. 

(/)  Unless  the  property  be  divisible  without  materially  impairing  its  value,  the  mort- 
gagee is  not  entitled  to  an  order  of  sale  till  all  the  mortgage-debt  falls  due.  See  note  (c\, 
ante,  page  445. 

(g)  Under  the  Code,  the  mortgagee  can  not  recover  possession  of  the  land,  and  can 
not  subject  accruing  rents  and  profits  except  through  the  appointment  of  a  receiver.  See 
note(/),  ante,  page  242. 

(h)  Upon  a  suggestion  of  record  that  lien-debts  stated  in  the  petition  have  become 
due,  pendente  lite,  the  plaintiff  may  have  an  order  of  sale  therefor  (Code,  §135);  but  it 
seems  that,  in  order  to  obtain  a  personal  judgment  on  such  debts,  the  plaintiff  must  file  a 
supplemental  petition  (see  1 135)  or  bring  a  new  action. 

56.   Petition  (filed  May  1,  1892)  stating  lien-claims  due  and  not  due 
to  tlte  plaintiff  and  others, 

A.  B., Plaintiff,        \  Lee  Circuit  Court. 

against  \  Petition  in  Equity. 

C.  D„  E.  F.,  andG.  H Defendants.  J 

The  plaintiff,  A.  B.,  says  that,  on  the  1st  day  of  April,  1891,  by  a  deed  of  that  date 
which  he  executed  and  delivered  to  the  defendant,  C.  D.,  and  which  is  in  his  possession 
[and  an  attested  copy  of  which  is  tiled  herewith,  marked  Exhibit  A.  (a)],  the  plaintiff  con- 
veyed to  said  C.  D.  a  tract  of  land  situate  in  Lee  county  (b)  and  bounded  as  follows,— [de- 
scribe it  by  abuttals  or  metes  and  bounds],  and  containing acres  [or — a  house  and 

lDt  situate  in  Beattyville,  in  Lee  county,  which  lot  is  bounded  as  follows, — [describe  it  by- 
metes  and  bounds] ;  in  consideration  of  which  the  said  C.  D.  signed  and  delivered  to  the 
plaintiff  two  notes,  of  the  date  aforesaid,  by  each  of  which  he  promised  to  pay  to  the 
plaintiff  five  hundred  dollars  in,  respectively,  one  and  two  years  after  said  date,  with 
interest  at  the  rate  of  six  per  cent,  per  annum,  and  for  payment  of  which  a  lien  was 
reserved  in  said  deed  ; 

[Or — The  plaintiff,  A.  B.,  says  that,  on  the  1st  day  of  April,  1891,  by  a  contract  which 
he  signed  and  delivered  to  the  defendant,  C.  D.,  and  which  is  in  his  possession,  the  plain- 
tiff covenanted,  on  (state  any  act  to  be  done  by  C.  D.  to  entitle  himself  to  a  conveyance,  such 
as  his  payment  of  the  purchase-money),  to  convey  to  said  C.  D.  (a  tract  of  land,  or  a  house 
and  lot,  to  be  described  as  above);  in  consideration  of  which  said  C.  D.  signed  and  de- 
livered to  the  plaintiff  two  notes,  of  the  date  aforesaid,  by  each  of  which  he  promised 
to  pay  to  the  plaintiff  five  hundred  dollars  in,  respectively,  one  and  two  years  after  said 
date,  with  interest  at  the  rate  of  six  per  cent,  per  annum ;  that  the  plaintiff  owns  the  said 
(tract  of  land  or  house  and  lot),  in  fee  simple,  and  is  ready  and  willing  (on  the  payment  of 
the  purchase-money  or  the  performance  of  other  requisite  act  by  C.  D.)  to  convey  the  same  to 
him  (c),  in  fee  simple,  with  a  general  warranty  of  title  (d)  thereto.] 

and  that  the  plaintiff  files  herewith  the  said  note  which  is  payable  one  year  after  date; 
and  that  he  assigned  and  delivered  the  other  of  said  notes  to  the  defendant,  E.  F.,  who 
owns  and  has  possession  of  it ;  and  that  nothing  has  been  paid  on  either  of  said  notes. 

2.  The  plaintiff  says  that,  on  the  1st  day  of  January,  1892,  the  said  C  D.  signed  and 
delivered  to  the  defendant,  G.  H.,  a  note  by  which  he  promised  to  pay  to  said  G.  H.  five 
hundred  dollars  two  years  after  said  date,  with  interest  at  the  rate  of  six  per  centum  per 
annum,  and  on  the  last  named  day  executed  and  delivered  to  said  G.  H.  a  mortgage  of  the 
aforesaid  tract  of  land  [or — the  aforesaid  house  and  lot]  as  security  for  payment  of  the  list 
named  note,  which  said  G.  H.  still  holds,  and  that  nothing  has  been  paid  thereon. 
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Wherefore  the  plaintiff  asks  for  a  judgment  against  the  said  C.  D.,  personally,  for  five 
hundred  dollars  and  interest  thereon  from  April  1st,  1891,  and  costs,  and  for  an  order 
directing  a  sale  of  said  land  [or — said  house  and  lot]  for  the-  satisfaction  of  the  aforesaid 
liens  according  to  their  priorities,  and  for  any  other  relief  which  the  plaintiff  may  appear 
entitled  to(*r).  E.  F.,  Attorney. 

(Verification  as  in  Form  1,  as  the  deed  reserving  a  lien,  or  the  covenant  to  convey, 
which,  in  connection  with  the  notes,  gives  an  implied  lien,  is  not  filed  with  the  petition). 

(a)  Section  120  of  the  Code  does  not  require  the  filing  of  this  copy,  but  it  may  be  filed 
as  an  exhibit  under  \  128. 

(b)  This  action  is  local.     Code,  §62. 

(c)  See  3  Bushy  186;   12  Id.,  101 ;  79  Ay.,  465. 

(d)  A  covenant  to  convey  land,  unless  it  provide  otherwise,  requires  a  conveyance 
with  a  general  warranty  of  title.  Blair,  <5rY.,  v.  Hardin,  I  Mar.,  231 ;  Canada's  Iteirs  v. 
Hopkin's  adm'r,  <5rY.,  I  J.J.  M.,  285 ;  Hedges  v.  Kerr,  4  B.  M.,  526. 

\e)  Under  the  Code,  if  lien-notes  of  equal  rank  be  held  by  different  persons,  there  can 
be  no  order  of  sale  till  they  all  mature,  though  the  land  be  divisible  without  impairing  its 
value  (§  694,  subs.  3) ;  but  the  holder  of  one  which  is  due  can  maintain  an  action  against 
the  debtor  and  the  other  lien-holders,  for  a  personal  judgment  against  the  former  ($376), 
and  for  a  sale  of  the  land  after  maturity  of  all  the  notes ;  and,  upon  showing  that  they 
have  matured,  pendente  lite,  he  is  entitled  to  an  order  of  sale  for  the  pro  rata  satisfaction  of 
all  the  lien-debts,  though  the  defendants  may  have  failed  to  assert  their  claims.  \\  692 
and  694,  subs.  3. 

Those  sections,  however,  require  the  plaintiff  to  make  all  lien-holders  parties  to  the 
action,  whether  their  liens  be  of  equal  or  superior  or  inferior  rank  to  his.  But  it  seems 
clear  that  a  debtor  can  not  prevent  lien-holders  whose  claims  have  matured  from  obtaining 
an  order  of  sale,  by  creating  a  subordinate  lien  for  money  to  fall  due  after  such  maturity ; 
and  that,  in  such  a  case,  the  sale  should  not  be  made  for  the  satisfaction  of  the  prior  lien- 
debts,  subject  to  the  subordinate  lien,  for  that  would  give  a  preference  to  the  latter,  whilst 
3694,  subs.  3,  declares  that  "  no  sale  of  property  shall  be  ordered  by  the  court  prejudicial 
to  the  rights  of  the  holders  of  any  of  the  liens; "  but  that,  whether  the  subordinate  lien- 
debt  be  due  or  not,  the  sale  should  be  for  the  satisfaction  of  all  the  lien-debts  according  to 
their  priorities. 

57.   Petition  (filed  November  I,  1892,)  of  purchaser  of  land  by  ex- 
ecutory  contract,  for  specific  performance  of  it  (a). 


A.  B., Plaintiff,       ^  {/>)  Circuit  Court. 

against  \  Petition  in  Equity. 

C.  D., Defendant.    J 

The  plaintiff,  A.  B.,  says  that,  on  the  1st  day  of  April,  1890,  the  defendant,  C.  D., 
signed  and  delivered  to  the  plaintiff  a  contract  of  that  date,  which  is  filed  herewith,  and 
by  which  the  defendant  covenanted,  on  payment  of  the  first  note  hereinafter  mentioned, 
to  convey  to  the  plaintiff  a  tract  of  land  situate  in  county,  and  bounded  as  fol- 
lows— [describe  it  by  abuttals  or  ntetes  and  bounds],  and  containing acres ;    that,  in 

consideration  thereof,  the  plaintiff  gave  three  notes,  of  the  date  aforesaid,  by  each  of 
which  he  promised  to  pay  to  the  defendant  one  thousand  dollars,  in,  respectively,  one,  two 
and  three  years  after  said  date,  with  interest  at  the  rate  of  six  per  ceXit.  per  annum ;  that, 
on  April  1st,  1891,  the  plaintiff  paid  to  the  defendant  the  principal  and  interest  due  on 
the  first  of  said  notes;  and,  on  the  1st  day  of  October,  1892  (c),  the  plaintiff  took  eleven 
hundred  and  fifty  dollars,  being  the  amount  of  the  principal  and  interest  due  on  the  second 

of  said  notes,  .to  the  defendant's  residence  in county,   Kentucky,  where  he  still 

resides,  for  the  purpose  of  paying  the  same  to  him,  but,  as  the  plaintiff  then  learned,  he 
was  absent  from  Kentucky,  and  he  has  not  since  returned  thereto,  and  the  plaintiff  has 
ever  since  been  ready  and  willing  to  pay  said  eleven  hundred  and  fifty  dollars  to  the  de- 
fendant and  hereby  tenders  the  same  to  him  and  brings  the  same  into  court  for  delivery  to 
him ;  and  the  plaintiff  is  ready  and  willing  to  pay  to  him  the  principal  and  interest  on  the 
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last  of  said  notes  when  the  same  shall  become  due ;  and  he  says  that  the  defendant  has  not 
conveyed  to  him  the  said  land  (d). 

Wherefore  the  plaintiff  asks  that  the  defendant  be  required  to  convey  to  him  the  said 
land,  with  a  general  warranty  of  title  (<r),  and  for  a  judgment  against  him  for  costs,  and 
for  any  other  relief  the  plaintiff  may  appear  entitled  to. 

(No  verification  necessary. )  E.  F.,  Attorney. 

(a)  I.  See  last  paragraph  of  notes  on  page  113,  ante. 

2.  As  to  suing  at  law  on  covenants  to  convey  land,  see  ante,  p.  503. 

(b)  This  action,  being  for  a  judgment  in  personam,  requiring  the  defendant  to  convey 
the  land,  is  transitory.     See  note  (2),  ante,  p.  48. 

(c)  The  plaintiff's  delay  for  six  months  in  attempting  to  pay  the  second  note  would  not 
have  forfeited  his  right  to  a  specific  performance,  even  if  the  defendant  had  not  been  in 
fault  by  failing  to  convey  after  payment  of  the  first  note.  See  3  Bibb,  367 ;  6  Afon.,  365-66; 
I  Dana,  471. 

(d)  An  averment  that  defendant  requested  the  plaintiff  to  convey  is  not  necessary. 
Dougherty  v.  Goggin,  I  J.  J.  M.,  375,  and  cases  cited. 

(e)  See  note  {d)  to  last  foregoing  Form. 

58.   Purc/iasers'  petitions  for  rescission  of  executed  contracts  for  pur- 
chase of  land  {a). 


Plaintiff,       \  (c)  Cn 

against    .  v  Petition  in  Equity. 

'., Defendants.  J 


a.  Petition  of  a  purchaser  by  deed  without  a  warranty  of  title  (b) . 

A.  B., Plaintiff,      )  — -{c\  Circuit  Court. 

C.  D.  and  E.  F., 

The  plaintiff,  A.  B.,   says  that,  on  the  ....  day  of ,  in  consideration  of  one 

thousand  dollars  then  paid  by  him  to  the  defendant,  C.  D.,  and  of  the  plaintiff's  note  of 
the  date  aforesaid  to  the  defendant,  C.  D.,  for  one  thousand  dollars,  payable  in  one  year 
after  said  date,  with  interest  from  said  date  which  said  C.  D.  assigned  to,  and  is  now 
held  by,  the  defendant,  E.  F.,  the  said  C.  D.  executed  a  deed  of  the  date  aforesaid,  which 
purported  to  convey  to  the  plaintiff,  without  a  warranty  of  title,  a  tract  of  land  situate  in 

county  and  bounded  as  follows  —  [describe  it  by  abuttals  or  metes  and  bounds'] ; 

and  that,  as  the  plaintiff  afterward  discovered,  the  said  C.  D.  had  not  then  any  title  to 
said  land,  and  that  he  has  not  since  acquired  any  title  thereto. 

Wherefore  the  plaintiff  asks  that  his  said  contract  of  purchase  be  rescinded,  that  the 
defendant,  E.  F.,  be  required  to  file  the  aforesaid  note,  that  it  may  be  canceled ;  and  for 
a  judgment  against  said  C.  D.  for  one  thousand  dollars  and  interest  thereon  [from  the  time 
of  payment],  and  costs  and  any  other  relief  the  plaintiff  may  appear  entitled  to. 

(Verification  as  in  Form  I.)  L.  M.,  Attorney. 

(a)  1.  It  is  settled  that,  in  a  purchaser's  action  to  rescind  an  executed  contract,  "by 
the  acceptance  of  the  deed  he  has  acknowledged  title,  and  the  burthen  of  proof  is  thrown 
upon  him  to  show  that  it  is  defective."  Hancock  v.  Byrne,  5  Dana,  514;  Butler  v.  Miller, 
l$B.M.,62S. 

2.  It  seems  never  to  have  been  held  necessary  for  the  purchaser  to  make  third  persons 
who  claim  the  land  parties  to  such  action. 

3.  It  is  not  necessary  for  the  plaintiff,  under  \  120  of  the  Code,  to  file  the  deed  of  con- 
veyance with  his  petition,  as  his  action  is  founded  on  an  implied  contract  to  refund  the  pur- 
chase-money, &c. 

(b)  As  to  this  Form  see  Hyne's  repJs  v.  Campbell,  6  Afon,,  286;  Bowlin  and  wife  v.  Pol- 
lock, 7  Id.,  26;  and  Johnson  v.  Tool,  1  Dana,  479;  in  the  first  of  which  cases  it  was  held 
that,  as  the  conveyance  was  made  without  a  warranty  of  title,  the  plaintiff  was  entitled  to 
relief  without  alleging  eviction  by  an  adverse  claimant ;  and  that,  as  the  defendant  acted 
under  a  mistake  and  without  fraud  in  undertaking  to  convey  land  to  which  he  had  no  title, 
the  plaintiff  could  not  recover  the  value  of  the  land  (see  Form  d  and  note  thereto,  ante,  p. 
505),  but  was  "entitled  to  have  the  consideration  money  refunded  with  its  interest,  and 
no  more" — viz.,  the  recited,  nominal  consideration  of  five  shillings,  with  interest  thereon. 
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But  1  he  ruling,  that  the  purchaser  was  estopped  by  the  deed  from  showing  the  real  con- 
sideration paid,  has  been  overruled.     See  note  {a)  to  Form  94,  post, 

(c)  A  purchaser's  action  for  rescission  only,  or  for  rescission  and  for  a  judgment  against 
the  vendor  for  purchase-money  paid,  is  transitory;  but  an  action  for  rescission  and  for  en- 
forcement of  the  purchaser's  implied  lien  for  purchase-money  paid  is  local.  Codet  \  62, 
subs-  3;  3  Dana,  34. 


b.   Petition  of  a  purchaser  by  deed  with  a  general  warranty  of  title. 


{a)  Circuit  Court. 


•  Petition  in  Equity. 


A.  B., Plaintiff, 

against 

CD., Defendant, 

[or 
C.  D.  andG.  H., Defendants.] 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of  ,  in  consideration  of  one  thou- 
sand dollars  then  paid  by  him  to  the  defendant,  C.  D.,  and  of  the  plaintiff's  note,  of  the 
date  aforesaid,  to  said  defendant  for  one  thousand  dollars,  payable  in  one  year  after  said 
date  with  interest  at  the  rate  of  six  per  centum  per  annum,  said  defendant  [by  a  deed 
which  is  filed  herewith,  marked  exhibit  A,]  conveyed  to  the  plaintiff  with  a  general  war- 
ranty of  title,  and  put  the  plaintiff  in  possession  of,  a  tract  of  land   situate  in 

county  and  bounded  as  follows — [describe  it  by  abuttals  or  metes  and  bounds],  and  con- 
taining   acres  [or — a  house  and  lot  {or — a  lot  of  land)  in  . . .  t . . ,  in county, 

describing  it  by  abuttals  or  metes  and  founds] ;  and  that  the  plaintiff  was  induced  to  purchase 
said  house  and  lot  by  the  defendants'  [fraudulent  (£)]  representation  to  the  plaintiff  that 
the  defendant  had  a  perfect  title  thereto  (c)f  though,  as  the  defendant  knew,  he  owned,  as 
he  yet  does,  only  one-half  thereof  (d).] 

[Or — was  induced  to  purchase  said  land  by  the  defendant's  fraudulent  misrepresen- 
tations to  the  plaintiff  as  to  the  location  (c)  and  quality  thereof,  the  land  which  was 
pointed  out  to  the  plaintiff  by  the  defendant  as  that  which  he  proposed  to  sell  and  would 
convey  to  the  plaintiff  being  high  and  fertile  and  above  overflow,  whilst,  as  the  defendant 
knew,  most  of  the  land  conveyed  by  him  to  the  plaintiff  is  swampy  and  subject  to  over- 
flow and  much  less  fertile  than  that  pointed  out  to  the  plaintiff  as  aforesaid  (*).] 

[Or — and  that  the  plaintiff  was  induced  to  make  said  purchase  by  his  belief  that  the 
defendant  held  the  senior  grant  of  said  land  from  the  Commonwealth  and  the  defendant's 
failure  to  disclose  to  the  plaintiff  the  fact,  which  the  defendant  knew,  that  one  J.  K.  held 
the  senior  grant  thereof  (r),  though  the  defendant  had  been  informed  by  the  plaintiff  that 
his  object  in  purchasing  from  the  defendant  was  to  unite  the  senior  legal  title  to  said  land 
with  a  junior  equitable  claim  thereto  which  the  plaintiff  held  as  assignee  of  a  survey  made 
in  the  name  of  one  L.  M.  (/).] 

[Or — and  that  the  plaintiff  was  induced  to  purchase  said  lot  of  land  by  the  defendant's 

representation  to  the   plaintiff  that  it  was  part  of  a  tract  of  land  in   which  had 

been  laid  off  in  squares,  with  intersecting  streets  and  alleys  that  had  been  opened,  and 
dedicated  to  public  use  (c)t  and  that  said  lot  fronted  on  one  of  said  streets  and  extended  to 
one  of  said  alleys,  though,  as  the  defendant  knew,  none  of  them  had  been  opened  or 
dedicated  to  public  use ;  and  the  plaintiff  says  that  none  of  them  have  yet  been  opened 
or  dedicated  to  public  use,  and  N.  O.,  the  owner  of  the  land  where  they  were  represented 
as  existing,  refuses  to  open  or  dedicate  any  of  them  (g).] 

[Or — and  that  the  plaintiff  objected  to  purchasing  said  lot  of  land  because  the  deed  by 
which  it  was  conveyed  to  the  defendant  contained  a  condition  that  no  ardent  spirits  should 
ever  be  sold  on  the  premises,  but  he  was  induced  to  make  said  purchase  by  the  defendant's 
representation  to  him,  which  he  believed  to  be  true  (c)t  that  the  Court  of  Appeals  of  Ken- 
tucky had  held  such  conditions  to  be  null  and  void,  though  as  the  defendant  knew,  said 
court  haft  not  so  held:  and  the  plaintiff  says  that,  as  he  has  since  learned,  said  condition 
is  valid  according  to  the  law  of  Kentucky  (h).] 
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[Or — and  that  the  plaintiff  was  induced  to  make  said  purchase  by  the  representation  of 
the  defendant,  C.  D.,  that  said  land  was  free  from  incumbrance,  though,  as  the  said  de- 
fendant knew,  it  was  encumbered  by  a  mortgage  executed  on  the  ....  day  of by 

the  said  defendants'  vendor,  P.   R.,   and  acknowledged  by  him   before  the  clerk  of  the 

county  court  of county  and  lodged  for  record  in  his  office  before  the  date  first  above 

mentioned  [e),  to  secure  the  payment  of dollars,  to  the  defendant,  G.  H.,  (*),  on  the 

....  day  of    ,  with  six  per  cent,  interest  from  the  day  of ,  which  mortgage, 

as  the  plaintiff  is  informed  and  charges,  was  at  the  time  of  the  plaintiff's  purchase,  and 
yet  is,  wholly  unsatisfied  (/).] 

And  the  plaintiff  says  that  [before  he  discovered  the  aforesaid  fraud,  he  erected  suit- 
able improvements  on  said  land,  which  are  of  the  value  of dollars,  and  planted 

thereon  a  crop  consisting  of ,  now  growing  thereon,  and  that]  he  is  ready  and  wil- 
ling to  re-convey  said  land  to  the  defendant  [C.  D.] — (k ),  and  to  deliver  possession 
thereof  to  him  [if the  plaintiff  has  a  crop  growing  on  the  land,  say — at  such  time  as  the  court 
may  direct  (/)  and]  upon  his  refunding  to  the  plaintiff  the  thousand  dollars  (m)  paid  to  said 

defendant  as  aforesaid  and  interest  thereon  from  the  ....  day  of ,  [and  the  value  of 

said  improvements,]  and  upon  his  returning  to  the  plaintiff  the  aforesaid  note  [and  the 
plaintiff  is  ready  and  willing  to  account  and  pay  for  any  rents  or  profits  with  which  he 
may  appear  chargeable]  (//). 

[And  the  plaintiff  further  says  that  said  land  can  (or — can  not)  be  divided  without 
materially  impairing  its  value  (0).] 

Wherefore  the  plaintiff  asks  that  his  said  contract  of  purchase  be  rescinded;  that  the 
defendant  [C.  D.]  be  required  to  file  the  aforesaid  note  for  cancelment;  and  for  a  judg- 
ment against  him  for  costs,  and  for  the  thousand  dollars  paid  to  him  as  aforesaid,  with 

interest  from (/)  [and  for dollars  for  the   aforesaid    improvements]  [after 

deducting  any  rents  or  profits  with  which  the  plaintiff  may  appear  chargeable;]  [and  for 
an  order  directing  a  sale  of  said  land  (<?r— a  sale  of  the  defendant's  interest  in  said  land) 
to  satisfy  the  plaintiff's  claim  (and  that  of  the  defendant,  G.  H.)],  and  for  any  other 
relief  the  plaintiff  may  appear  entitled  to. 

(Verification  as  in  Form  I.)  S.  T.,  Attorney. 

(a)  As  to  the  venue  of  this  action  see  note  (e)  to  the  last  foregoing  Form. 

(b)  I.  The  use  of  the  word  "fraudulent"  is  unnecessary,  it  being  sufficient  to  state 
facts  showing  the  fraud :  see  note  2,  ante,  p.  147. 

2.  It  is  settled  by  decisions  in  A  filler  v.  Long,  3  Afar.,  334,  and  many  subsequent  cases, 
that,  except  in  cases  of  fraud,  a  vendee  in  possession  of  land,  under  a  deed  containing  a 
general  warranty  of  title,  can  not  have  a  rescission  for  a  defect  in  or  want  of  title ;  and 
that  his  only  remedy  is  an  action  at  law  on  the  warranty  after  eviction  by  the  adverse 
claimant,  unless  the  vendor  shall  have  unexpectedly  become  a  non-resident  of  Kentucky 
or  insolvent  after  making  the  warranty :  upon  such  an  event,  a  vendee  who  shows  that  he  has 
been  evicted  by  an  adverse  claimant  is  entitled  to  equitable  relief  (2  B.  Af.t  39,  40) ;  or  if  he 
show  that  he  has  real  grounds  for  apprehending  loss  by  reason  of  an  adverse  claim,  he  is  en- 
titled to  equitable  relief  (which  he  formerly  obtained  by  an  action  for  an  injunction,  but  can 
now  obtain  as  a  matter  of  defence:  see  note  (9),  ante,  p.  126)  against  coercive  payment  of 
purchase-money  to  the  extent  of  the  apprehended  loss,  unless  his  vendor  give  approved 
security  for  his  indemnity  (l  Dana,  312,  329 ;  Taylor  v.  Lyon,  2  fd.,  276,  and  cases  cited ;  I 
Afet.,  227-28;  7  B.  AL,  97;  5  Bush,  566-67:  and  see  4  A/on.,  77,  according  to  which 
indemnity  may  be  required  by  the  court) :  or  unless,  the  adverse  claimant  having  been 
made  a  party  to  the  action,  his  claim  be  adjudged  invalid  ;  and  it  is  the  duty  of  the  vendee, 
not  of  the  vendor,  to  bring  such  claimant  before  the  court,  and  relief  will  be  denied  to  the 
vendee  if  he  fail  to  do  so ;  and  a  judgment  sustaining  the  adverse  claim  is  equivalent  to  an 
eviction  of  the  vendee  in  an  action  at  law,  and  releases  him  from  the  obligation  to  pay 
purchase-money.  Taylor  v.  Lyon,  2  Dana,  276,  and  cases  cited;  I  Afet.,  226.  If,  how- 
ever, several  vendors  join  in  a  warranty  of  title,  the  non-residence  or  insolvency  of  part 
of  them  will  not  entitle  the  vendee  to  equitable  relief.     2  /./.  Af.,  143. 

And  it  has  been  frequently  held  that  a  false  representation  by  a  vendor  of  land,  that 
he  has  good  title,  is  fraudulent  in  law,  though  not  known  to  be  false  when  made  (Bibb 
v.  Prather,  Sneed,  136;  Shackelford  v .  Hundley s  ex'rs,  I  Afar.,   500;    Young   v.  Hopkins,  6 
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Mo*.,  23;  MuTs  fairs  v.  Lee,  Id.,  99;  Vaughan  v.  Myers,  2  Dana,  113;  Baird,  «SrY.,  v. 
Matthews,  6  Dana,  132 ;  Upshaw  v.  Debow,  7  j9*at/4,  447)  :  contra,  Gale  v.  Cbfff,  3  /./.  M.9 
540;  Taylor  v.  Zjw*,  2  Dana,  277;  Jasper  v.  Hamilton,  3  /</.,  284 ;  Zto//  v.  Lively,  4  /</., 
370;  and  English  v.  Thomasson,  82  Aj.,  280,  in  which  the  court,  after  citing  nine  cases  as 
supporting  its  opinion,  said:  "Citations  from  other  decisions  of  this  court  are  needless, 
because,  aside  from  the  dicta  found  in  some  of  them,  they  all  point  the  same  way."  It 
seems  proper  to  suggest  that,  of  the  nine  cases  cited  in  English  v.  Thomasson  as  sup-, 
porting  the  ruling  of  the  court,  only  two,  namely,  Gale  v.  Conn  and  Taylor  v.  Lyon,  supra, 
contain  decisions  that  do  so.  As  to  the  other  seven  of  those  cases :  1.  In  Miller  v.  Long,* 
the  court  said:  «* There  is  no  evidence  of  his  [the  vendor's]  having  misrepresented  the 
nature  and  extent  of  his  claim ;  on  the  contrary,  the  proof  is  calculated  to  produce  a 
belief  that  Long  [the  vendee]  was  truly  informed  on  the  subject."  3  Mar,,  335.  2.  In 
Campbell  v.  IVhiltingham,*  5  /./.  M.,  96,  the  court,  instead  of  holding  that  misrepresen- 
tations furnish  no  ground  for  relief  unless  known  to  he  false  when  made,  gave  relief  be- 
cause the  vendor  had  failed  to  disclose  the  existence  of  a  recorded  mortgage  made  by  him. 
3.  In  Simpson,  <5rV.,  v.  Hawkins,  «5rV.,  the  judges  delivered  separate  opinions:  the  passage 
quoted  in  English  v.  Thomasson  (82  JCy,,  283)  is  a  part  of  Judge  Underwood's  opinion  (I 
Dana,  305) ;  but  Judge  Nicholas  dissented  therefrom,  holding  that  the  vendor's  misrepre- 
sentations as  to  their  title,  though  made  under  a  mistake  of  law,  entitled  the  vendees  to 
relief  (1  Dana,  317-18);  whilst  Judge  Robertson  held  that  there  was  no  misrepresentation, 
but  that  "  the  facts  were  known,  or  must  be  presumed  to  have  been  known  by  the  appel- 
lees "  [the  vendees]  when  the  deed  was  made.  I  Dana,  327.  4.  In  Duvall  v.  Parker*,  Parker 
sued  for  "  a  rescission  of  the  contract,  alleging,  as  the  only  cause  for  rescission,  that  Du- 
vall had  not  a  good  legal  title."  2  Duv.,  183.  5.  In  Trumbo  v.  Lockridge,*  4  Bush,  415, 
the  defendant  alleged,  "  that  the  title  to  the  land  was  defective  and  Was  known  to  be  so 
by  Land  [the  vendor]  when  he  sold  the  land  to  the  defendant;  "  but  there  does  not  appear 
to  have  been  either  allegation  or  proof  that  Land  represented  that  he  had  good  title.  6. 
In  Upshaw,  6v.,  v.  Debow,  7  Bush,  442,  rescission  was  granted  to  the  vendee  of  an  exe- 
cuted contract  of  sale,  the  court  saying :  "  He  [the  vendee]  might  rely  on  the  statements 
of  his  vendor,  and  in  doing  so,  if  the  statements  relied  on  were  not  true,  the  consequences 
must  fall  on  him  to  whom  confidence  was  given."  7  Rush,  447.  7.  In  Buford's  admtr, 
&c,  v.  Guthrie,  &*c,  rescission  was  refused  on  the  distinct  ground  that,  "  at  the  instance  of 
the  vendee  the  defects  were  cured,  and  at  the  hearing  the  title  was  perfect "  (14  Bush,  693) ; 
and  the  only  cases  cited  in  support  of  the  dictum  that,  "where  contracts  have  been  fully 
executed,  there  can  be  no  rescission  unless  there  has  been  actual  fraud  "  (14  Bush,  695), 
are  Simpson  v.  Hawkins  and  Duvall  v.  Parker,  which,  as  has  been  shown,  do  not  support 
it;  and  Vance  v.  House's  heirs,  in  which  it  was  held  that  the  complainants'  bill  must  be 
dismissed  because  they  "  had  not  shown  that  there  is  immediate  or  ultimate  danger  of  dis- 
turbance to  their  title  or  possession  (5  B.  M.,  543),  and  the  dictum  in  which,  concerning 
misrepresentations  not  known  to  be  false  (5  B.  M.,  540-41),  was  announced  without  refer- 
ence to  any  previous  decision. 

But  even  willfully  false  representations  will  not  induce  the  court  to  rescind  the  contract 
if  the  defect  of  title  has  been  cured  or  if  the  injury  be  trivial.  Finle/s  exWs  v.  Lynch, 
&*c,  2  Bibb,  566. 

£-)  «'  It  is  a  bad  defence  in  the  mouth  of  a  misrepresentation  of  facts,  to  say  that  the  ven- 
dee might  have  discovered  the  falsehoods  by  using  due  caution  and  diligence."  6  Mon., 
23;  5  /•/•  M-*  101  ;  15  A  ^-»  5*55  7  Bush,  447;  81  Ay.,  611. 

(d)  Young  v.  Hopkins,  &c,  6  Mon.,  18 ;  and  see  Ruffner,  &c.9  v.  Ridley,  81  A/.,  165. 

(e)  See  Upshaw  v.  Debow,  7  Bush,  442 ;  Mosely  v.  Muler,  13  Id.,  408;  Thomas  v.  Todd, 
&c,  3  Lilt.,  337. 

(/)  See  Kennedy  v.  /ohnson,  &>c,  2  Bibb,  12.  For  several  other  cases  relating  to  sup- 
pression of  facts  see  3  Bibb,  325  ;  I  Mar.,  436,  504  ;  Lift.  S.  C,  32  ;  6  Mon.,  99,  149;  3 
/./.  M.,  707;  5  Id.,  IOD  to  103,  and  193,  194;  5  Dana,  196;  3  B.  M.,  635  ;  9  Id.,  225  ; 
2  Bush,  88;  81  Kv.,  168. 

(g)  See  5/./.  M,  102-3. 

(h)  See  Hatcher  and  wife  v.  Andrews,  5  Bush,  566. 

(i)  As  the  plaintiff  asks  for  a  sale  of  the  land,  the  mortgagee  must  be  made  a  defendant : 
see  note  (e),  ante,  p.  577;  which  see,  also,  as  to  showing  in  the  plaintiff's  petition  the 
amount  of  the  mortgage-debt  and  the  time  of  its  maturity. 

V)  Sees/./.  M„  "»»  *<>«• 

(k)  Even  a  defrauded  vendee  can  not  retain  the  land  and  recover  the  purchase-money 
paid  by  him  (4  Dana,  373) :  and  a  vendee  is  not  entitled  to  a  rescission  if  he  has  disabled 
himself  from  restoring  the  land  or  a  material  part  of  it  to  the  vendor  by  transferring  it  to 


•There  is  nothing  in  Miller  v.  Lon%,  Campbell  v.  Whittingham,  Duvall  v.  Parker,  or  Trumbo  v.  L*<k~ 
ridge,  indicating  the  opinion  of  the  court  as  to  the  effect  of  a  false  representation  not  known  to  be  false. 


Digitized  by 


Google 


582  FORMS. 

another,  after  discovering  that  he  is  entitled  to  a  rescission  of  the  contract  (4  Mm.,  85;  9 
B.  Af.,  525),  or  before  so  discovering ;  though,  if  he  has  been  defrauded,  he  can  maintain 
an  action  for  the  fraud.     6  Mon.,  25. 

A  vendor,  however,  can  not  prevent  a  rescission  by  selling  land  conveyed  to  him  in 
part-payment  by  the  purchaser ;  and,  upon  a  rescission  being  granted  to  the  purchaser, 
must  account  for  it  at  the  price  stipulated  between  the  parties.     3  Man.,  525. 

(/)  See  Daniel  v.  Pogue,  Sneed,  98. 

\m)  See  note  (/)  to  this  Form. 

(n)  The  court,  on  rescinding  contracts,  should  place  the  parties,  as  nearly  as  possible. 
in  statu  quo,  not  only  by  requiring,  when  necessary,  the  surrender  of  contracts  and  delivery 
of  possession  and  conveyances  (see  cases  died  supra) ;  but  should  make  proper  orders  as  to 
interest,  rents,  profits,  improvements,  and  waste:  see  Bullock  v.  Beemis,  I  Afar.,  434; 
Griffith  v.Depew,  3  Id.,  180;  Richardson  v.McKinson,  Lilt.  S.  C,  320;  Durrett  \.  Simp- 
sons rep's,  3  Mon.,  526;  Caldwell  v.  White,  4  Id,,  570 ;  Cogsweirs  heirs  v.  Lyon,  3  /./  Af., 
41 ;  Bartlett  v.  Blanton,  4  Id.,  430,  439 ;  Prewelt  v.  Graves,  &c,  $  Id.,  126 ;  Taylor  v.  Por- 
ter, I  Dana,  421  ;  Combs  v.  Tarltoris  adm'rs,  2  Id.,  467;  Williams1  heirs  v.  Wilson,  &c, 
4  Id.,  507  ;  ICyle*s  adtn'r  v.  Fauntleroy's  heirs,  9  B.  M.,  620 ;  Thompson  v.  Jones,  41  Id., 
367;  Rogers  v.  Wiggs,  12  Id.,  504;  Robertson  v.  Lemon  and  wife,  2  Bush,  301 ;  Hatcher  and 
wife  v.  Andrews,  5  Id.,  566 ;   Upshaw  v.  Debow,  7  Id.,  447-48 ;  Afosely  v.  Miller,  13  Id.,  408. 

(0)  See  note  (c),  ante,  p.  576. 

(/)  It  is  settled  that,  in  an  action  on  a  warranty  of  title  brought  by  a  vendee  after  his 
eviction  by  an  adverse  claimant,  the  plaintiff,  though  the  land  may  have  risen  in  value, 
can  only  recover  the  consideration  paid,  with  interest ;  and  I  am  not  aware  of  any  case 
holding  that  a  different  rule  applies  upon  the  rescission,  for  fraud,  of  a  conveyance 
with  a  warranty  of  title:  to  the  contrary,  that  rule  was  adopted  in  the  above  cited  cases 
of  Young  v.  Hopkins,  &c;   Upshaw  v.  Debow,  and  Hatcher  and  wife  v.  Andrews. 

And  yet  it  seems  to  have  been  settled — 

1.  That,  in  an  action  on  a  covenant  for  failure  to  convey  land  which  has  risen  in  value, 
or  in  an  action  in  equity  for  specific  performance  of  such  covenant,  the  plaintiff  is  entitled 
to  recover,  as  damages,  the  value  of  the  land  at  the  time  of  recovery,  if  it  be  shown  that 
the  defendant  covenanted  to  convey  it,  knowing  that  he  had  no  title,  or,  having  title, 
afterward  conveyed  it  to  another.     See  cases  cited  in  3d  paragraph  of  note(i),  ante,  p.  77. 

2.  That  a  covenant  to  convey  land,  unless  it  expressly  provide  otherwise,  binds  the 
obligor  to  convey  with  a  general  warranty  of  title:  see  note  (d),  attte,  p.  577. 

3.  That,  if  a  vendor  of  personal  property  represent  it  as  sound,  knowing  that  it  is 
unsound,  and  also  warrant  it  sound  by  a  written  contract,  the  purchaser  can  waive  the 
contract  and  maintain  an  action  of  tort  for  the  fraud  :  see  note  2,  ante,  p.  572. 

And  see  Hynes1  rep's  v.  Campbell,  cited  in  note  (b)  to  Form  58,  in  which  the  court 
seems  to  have  been  of  the  opinion  that  the  plaintiff,  to  whom  the  deed  was  made  without 
a  warranty  of  title,  would  have  had  a  right  to  recover  the  value  of  the  land  at  the  time  of 
recovery,  if  the  defendant  had  made  the  deed  knowing  that  he  had  no  title. 

59.   Purchaser's  petitions  for  rescission  of  executory  contracts  /or 
land  {a). 


•  {c)  Circuit  Court. 


Petition  in  Equity. 


a.  Petition  alleging  fraud  of  defendant  (b) . 

A.  B., Plaintiff, 

against 
C.  D., Defendant, 

[or 
C.  D.  and  E.  F., Defendants.] 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  in  consideration  of 

dollars  then  paid  by  him  to  the  defendant,  C.  D.,  and  of  the  plaintiff's  note  to  him,  of 

the  date  aforesaid,  for    dollars,  payable after  date,  said  defendant  signed 

and  delivered  to  the  plaintiff  a  writing,  of  the  date  aforesaid,  [which  is  filed  herewith, 
marked  A  (</)],  and  by  which  he  covenanted  to  convey  to  the  plaintiff  [on  payment  of 

said  note  (e)],  a  tract  of  land  situate  in county  [describe  it  by  abuttals  or  by  metes  ami 

bounds],  and  containing acres  ;  and  that  the  plaintiff  was  induced  to  make  said  pur- 
chase by  [set  forth  the  defendant'1  s  fraud  substantially  as  in  Form  58  b,  ante,  p  579]. 

And  the  plaintiff  says  that  he  is  ready  and  willing  to  surrender  to  the  defendant,  C 
D.,   the  writing  containing  his  aforesaid   covenant  [and  \if  the  plaintiff  has  received  }**• 
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session)  the  possession  of  said  laud],  upon  his  surrendering  the  aforesaid  note  for  cancel- 
men  t  and  refunding  the  purchase-money  paid  to  him  as  aforesaid  with  interest. 

Wherefore  the  plaintiff  asks  that  his  said  contract  of  purchase  be  rescinded,  and  that 
said  C.  D.  be  required  to  file  the  aforesaid  note  for  cancelment ;  and  for  a  judgment 

against  him  for dollars,  the  purchase-money  paid  to  him  as  aforesaid,  and  interest 

thereon  from  the  ....  day  of ,  and  costs  ;  [and  for  a  sale  of  said  land  {pr— a  sale  of 

saidC.  D.'s  interest  in  said  land)  to  satisfy  said  judgment],  and  for  any  other  relief  the 
plaintiff  may  appear  entitled  to. 

[Or,  after  setting  forth  the  fraud— And.  the  plaintiff  says  that  the  aforesaid  E.  F.,  who 
is  made  a  defendant  hereto  (/),  claims  (set forth  E.  F.'s claim  to  the  land) ;  and  the  plain- 
tiff is  ready  and  willing  to  pay  to  said  C.  D.  the  unpaid  purchase-money  (g)  (when  it  shall 
become  due),  if  he  ean  make  good  title  to  said  land  ;  and,  if  he  can  not  do  so,  the  plaintiff  is 
ready  and  willing  to  surrender  to  him  the  writing  containing  his  aforesaid  covenant  and 
(if  possession  has  been  received)  the  possession  of  said  land,  upon  his  surrendering  the  afore- 
said note  for  cancelment,  and  refunding  the  purchase-money  paid  to  him  as  aforesaid  with 
interest. 

Wherefore  the  plaintiff  asks  that  the  said  E.  F.  be  required  to  assert  or  renounce  his 
claim  to  said  land,  and  that  said  C.  D.  be  required  to  exhibit  his  title  thereto,  and,  if  he 
can  make  title,  that  he  be  required  to  convey  it  to  the  plaintiff  with  general  warranty  of 
title  (A),  and  pay  the  costs  of  this  action  ;  and,  if  not,  (conclude  with  the  first  prayer  in  this 
Form).] 

(Verification  as  in  Form  1.)  G.  H.,  Attorney. 

(a)  I.  A  fortiori,  facts  which  entitle  a  purchaser  of  land  to  rescission  of  an  executed 
contract  (see  Forms  58,  a,  and  58,  b)  entitle  him  to  rescission  of  an  executory  contract. 

2.  But  fraud  is  not  necessary  to  entitle  a  purchaser  to  rescission  of  an  executory  con- 
tract, the  puchaser's  inability  to  convey  title  according  to  his  contract,  and  sometimes  par- 
tial inability  to  do  so,  being  sufficient  for  that  purpose :  see  cases  cited  in  notes  to  the  next 
following  Form. 

3.  Nor,  perhaps,  is  a  purchaser  who  obtains  a  rescission  entitled  to  greater  relief  by 
reason  of  the  vendor's  fraud  than  by  reason  of  his  mere  inability  to  convey  title:  see  note 
(/),  ante,  p.  582 ;  to  which  I  add  that  I  have  not  found  any  decision  which  holds  that  a 
purchaser  seeking  rescission  of  an  executory  contract  for  land  is  entitled  to  more  than 
relief  against  unpaid  purchase-money  and  the  recovery  of  purchase-money  paid,  with 
interest,  and  of  the  value  of  improvements  put  by  him  on  the  land. 

4.  But  it  seems  clear  that,  if  such  purchaser  has  been  defrauded,  he  can  maintain  an 
action  for  rescission  without  bringing  conflicting  claimants  before  the  court,  though  he 
may  have  been  placed  in  possession  of  the  land :  see  note  (a)  2,  to  Form  58,  a  ;  Gill  v.  Cor- 
bin,  4  f.  J  ,M.,  392;  and  Bullock  v.  Beemis,  1  Mar.,  433,  in  which  the  vendor's  negligence 
in  adjusting  conflicting  claims  which  were  known  to  the  vendee  at  the  time  of  his  pur- 
chase was  held  to  be  •« equivalent  to  fraud." 

5.  But  if,  notwithstanding  the  fraud,  the  purchaser  does  not  claim  a  rescission  abso- 
lutely, but  insists  on  a  specific  execution  of  the  contract  if  title  can  be  had,  he  must  bring 
conflicting  claimants  before  the  court.      Voder  v.  Swearingen,  6  /.  f.  M.,  519-20. 

6.  If,  however,  there  has  been  no  fraud  and  he  has  had  undisturbed  possession  of  the 
land,  he  "  can  not  be  entitled  to  a  rescission  without  an  effort  to  procure  the  title  or  with- 
out showing  that  a  good  one  can  not  be  made;  "  and  it  is  his  duty  to  bring  conflicting 
claimants  before  the  court.  Duvall  v.  Parker,  2  Duv.,  182  ;  Casey,  6fc,  v.  Lucas,  2  Bush, 
55 :  but  see  dictum  in  Prewitt  v.  Graves,  5  J.  f.  M.,  126. 

7.  In  Hancock  v.  Byrne,  5  Dana,  514,  which  was  an  action  to  rescind  an  executed  con- 
tract, the  court  said  that,  in  a  purchaser's  action  to  rescind  an  executory  contract,  the 
burden  lies  on  the  defendant  to  show  title ;  which  is  no  doubt  true  as  to  cases  of  fraud ; 
and  as  to  cases  in  which  the  purchaser  has  not  received  possession  and  in  which,  after 
making  the  necessary  allegations  (see  note  (d)  to* Form  59,  b),  he  calls  on  the  vendor  for 
an  exhibition  of  title  (see  Vittitoe  <5r*  Enloe  v.  fones  «5r*  Triplett,  6  /.  /.  A/.,  515) ;  but  ac- 
cording to  Casey,  cVY.,  v.  Lucas,  2  Bush,  57,  the  burden  of  showing  that  the  vendor  has 
no  title  seems  to  rest  on  the  purchaser  if  there  has  been  no  fraud  and  he  has  had  undis- 
turbed possession. 

(b)  See  the  last  foregoing  note. 

(c)  As  to  the  venue  of  this  action  see  note  (c),  ante,  p.  579. 
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(d)  It  is  not  necessary  for  the  plaintiff  to  file  the  contract  with  his  petition  or  to> 
account  for  not  filing  it,  unless  he  ask  for  relief  as  in  the  last  (the  bracketed)  paragraph  of 
this  Form. 

(e)  See  3  Man.,  542-43  and  549:  3  /./.  M.,  670;  3  Dana,  200. 
( /)  See  note  (a)  4  and  5,  ante,  p.  583. 

(g )  Though  a  purchaser  suing  for  specific  performance  must,  when  he  files  his  petition, 
pay  into  court  purchase-money  due  (see  Form  57,  ante,  p.  577,  and  notes  thereto),  I  hare 
found  no  case  holding  that  he  must  do  so  if  his  petition  state  facts  showing  him  entitled 
to  a  rescission,  though  he  ask  for  a  conveyance  if  the  defendant  be  able  to  make  title. 
That  he  must  not  deposit  the  money  until  required  to  do  so  by  the  court  seems  inferable 
from  Clark,  et  a/.f  v.  Bell,  el  al.,  2  B.  M.%  5. 

(h)  See  note  (d),  ante,  p.  577. 

b.  Petition  alleging  defendant's  inability  to  convey  according  to  his  contract. 

A.  B., Plaintiff,       \  (a)  Circuit  Court. 

against  I  Petition  in  Equity. 

C.  D., Defendant.    J 

The  plaintiff,  A.  B.,  says  that  on  the  ....  day  of ,  in  consideration  of 

dollars  then  paid  by  him  to  the  defendant,  C.  D.,  and  of  the  plaintiff's  note  to  him,  of  the 

date  aforesaid  for dollars,  payable after  said  date,  the  defendant  signed 

and  delivered  to  the  plaintiff  a  writing  of  the  date  aforesaid,  which  is  filed  herewith, 
marked  A,  and  by  which  he  covenanted  to  convey  to  the  plaintiff  [on  payment  of  said 

note  (b),]  a  tract  of  land  situate  in county  [describe  it  by  abuttals  or  metes  and 

bounds],  and  containing   acres,   possession  of  which  was  never  delivered  to  the 

plaintiff  (c) ;  and  that,  as  the  plaintiff  has  since  discovered,  the  defendant  had  not  then  and 
has  not  now  any  title  to  said  land  [or—  and  that,  as  the  plaintiff  has  since  discovered,  the 
defendant's  title  to  said  land  was  then  and  is  now  defective  in  this,  to- wit — set  forth  the 
<Uf«(\  (J) ; 

[Or — and  that,  as  the  plaintiff  has  since  discovered,  the  defendant  had  not  then  and 

has  not  now  any  title  to    acres  of  said  land  (or — and  that,  as  the  plaintiff  has 

.  since  discovered,  the  defendant's  title  to acres  of  said  land  was  then  and  is  now 

defective   in  this,   to-wit — set  forth  the  defect) ;   and   that  said acres  embrace  the 

dwelling-house  and  all  the  buildings  on  said  tract  of acres  and  the  only  spring  and 

stream  of  water  on  said  tract  (e)] 

and  that  the  plaintiff  is  ready  and  willing  to  surrender  to  the  defendant  the  writing  con* 
taining  the  aforesaid  covenant  on  his  surrendering  to  plaintiff  the  aforesaid  note  and 
refunding  to  the  plaintiff  the  money  paid  to  him  as  aforesaid,  with  interest  thereon. 

Wherefore  the  plaintiff  asks  that  his  said  contract  of  purchase  be  rescinded  ;  that  the 
defendant  be  required  to  file  the  aforesaid  note,  for  cancelment;   and  for  a  judgment 

against  the  defendant  for dollars  and  interest  thereon  from  the  ....  day  of , 

and  costs,  [and  for  a  sale  of  the acres  of  said  land  to  which  the  defendant  has  title, 

to-wit:  (describing  the  land  by  abuttals  or  metes  and  bounds)  for  the  satisfaction  of  said  judg- 
ment ;]  and  for  any  other  relief  the  plaintiff  may  appear  entitled  to. 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

{a)  As  to  the  venue  of  this  action,  see  note  (r),  ante,  p.  579. 

(b)  See  3  Man.,  542-43.  and  549;  3  /./.  M.,  670;  3  Dana,  20a 

(c)  A  vendee  who  has  been  placed  in  possession,  and  who  seeks  to  rescind  a  contract 
because  the  vendor's  title  is  defective,  must  make  the  adverse  claimant  a  party  to  the 
action  (see  note  6,  ante,  p.  583 ;  and  must  aver  his  readiness  and  willingness  to  surrender 
the  possession.     See  Form  58  b,  ante,  p.  579. 

(d)  «'  Vague  and  general  surmises  "  as  to  defects  in  the  vendor's  title,  or  "a  mere  sug- 
gestion that  the  title  of  a  party  is  defective,"  or  that  the  vendor  "has  not  and  never  did 
have  a  good  or  perfect  title  and  that  his  title  is  defective,"  are  not  sufficient  to  entitle  a 
purchaser  to  rescission  :  he  must  allege  a  want  of  title,  or  of  such  title  as  the  vendor  cove- 
nanted to  convey ;  or  he  must  specify  the  defects  complained  of,  so  that  the  vendor  may  have 
an  opportunity  to  cure  them  or  to  show  that  they  do  not  exist  (3  Bibb,  302 ;  6  /.  /.  M.t 
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515-16;  7  Bush,  7,  8;  78  Ky.,  612) ;  for,  unless  the  vendor's  conduct  has  been  fraudulent 
or  hard  and  unconscientious  or  otherwise  unfair  (I  Bibb,  230;  3  /d.,  276;  7  A/on.,  423;  3 
Dana,  201  ;  7  /d.,  358;  5  £.  Af.,  560;  10  /«/.,  45;  14  Id.,  250-51 ;  7  Z?i«*,  419) ;  or  unless 
the  contract  lack  mutuality  (2  Afar.,  345-46;  7  /!/<?/*.,  423 ;  1  Dm;.,  95  ;  3  Bush,  697  ;  84 
Ky.t  157,  166;  87  A>.,  94) ;  or  unless,  contrary  to  the  general  rule  inequity  (3  Bibb,  367  ;  6 
A/on.,  365-6;  I  Dana,  471),  "time  be  of  the  essence  of  the  contract  "  \Sneed,  253  ;  6  A/oh., 
366,  368;  7  Id,,  656-57)  and  there  be  no  reasonable  excuse  for  delaying  performance 
[2ji.  M.,  442);  or  unless  the  delay  of  performance  has  been  unreasonably  long  (1  A/ar.t 
433-34.  656;  3  Dana,  344-45;  6  B.  A/.,  426-27);  or  has  been  injurious  to  the  vendee 
(4  Man.,  578;  I  Dana,  471 ;  83  Ky.,  373~74)  J  or  if  the  vendee  has  lulled  the  vendor  into 
delay  of  performance  beyond  the  time  fixed  by  the  contract  (5  A/on.,  40 ;  2/  J.  A/.,  413 ;  9 
Dana,  49) ;  or  if,  ins  tea  cj  of  claiming  a  rescission,  the  vendee  has  treated  the  contract  as 
continuing  in  force,  notwithstanding  the  vendor's  indefensible  delay  (3  A/on.,  322;  4  /</., 
500-1  ;  2  Dana,  288;  9  B.  Af.,  465-66;  Henry  v.  Gratidy,  5  B.  A/.,  450) ;— the  vendee 
will,  in  general,  be  compelled  to  accept  a  conveyance,  if  the  vendor  can  convey  title  at 
the  time  0/  the  hearing  of  the  case  ( I  Dana,  471  ;  2  /d.,  373 ;  3  /d.,  201 ;  3  B.  A/.,  109 ;  14 
Bush,  697;  but  see  Taylor  v.  Porter,  1  Dana,  421,  and  Snedaker  v.  A/oore,  2  Duv.,  542); 
and  the  granting  of  continuances  has  been  frequently  held  to  be  proper  for  the  purpose  of  v 
enabling  the  vendor  to  perfect  his  title  or  to  prove  that  he  has  a  perfect  title  (6  A/on., 
229-30;  I  /.  /.  A/.,  597  ;  2  Dana,  373 ;  4  Id.,  19,  20 ;  2  B.  A/.,  3,  4  J  6  /d.,  209 ;  78  Ky., 
617  ;  83  Id.,  371)  ;  but  in  Young  v.  Lillard,  1  Alar.,  481,  the  court  refused  to  await  the 
termination  of  a  suit  in  another  court,  the  result  of  which  seemed  doubtful :  if,  however, 
the  vendee  has  paid  purchase-money,  his  retention  or  renting  out  of  the  land  can  not,  per 
se,  be  treated  as  his  recognition  of  the  contract  as  being  still  in  force ;  because,  though  it 
be  rescinded,  he  has  a  right  to  the  possession  till  the  purchase-money  is  refunded.  3 
Mon.,  49. 

If  the  vendor  fail  to  convey  according  to  the  contract,  the  vendee  can  sue  in  equity  for 
specific  performance  or  rescission  of  the  contract,  or  at  law  for  the  breach  of  the  covenant 
to  convey  ;  and  if  he  prosecute  either  of  such  actions  to  judgment,  he  can  not  afterward 
maintain  the  other,  but  is  bound  by  his  election.     3  Dana,  412-13. 

Formerly,  if  the  vendee  brought  such  action  at  law,  the  vendor's  remedy  was  a  suit  in 
equity  to  enjoin  the  proceeding  and  for  a  specific  performance  (I  Dana,  470)  :  but,  if  the 
vendor  permitted  recovery  of  judgment  against  htm,  he  could  not  enjoin  it  and  insist  on 
specific  performance,  unless  the  judgment  had  been  obtained  by  fraud  or  "unfairly"  (5 
Lift.,  234  ;  3  M°"->  48,  495  3  /•  /•  M.%  53;  4  Id.,  167,  329,  430;  7  Id.,  384;  3  Dana% 
316;  I  B.  Af.,  136) ;  but  it  was  held  that  a  judgment  in  favor  of  a  vendee  who  had  lulled 
the  vendor  into  delay  till  after  the  time  fixed  for  performance  ought  to  be  enjoined,  as 
having  been  obtained  unfairly  (4  A/on.,  501  ;  5  hi.,  40;  Doss  v.  Cooper,  2  J.  J.  A/.,  409) ; 
and,  according  to  Couchman  v.  Boyd,  2  Dana,  288,  A/iller's  heirs  v.  Johnson,  9  Id.,  48,  and 
Nesbit  &*  Roberts  v.  A/oore* s  heirs,  9  B.  A/.,  508,  it  would  seem  that  whenever  the  taking  of 
the  judgment  by  the  vendee  was,  for  any  reason,  inequitable,  it  ought  to  be  treated  as 
having  been  obtained  anfairly.  To  what  extent,  if  any,  have  those  rules  been  changed 
by  I  17  of  the  Code? 

(e)  In  Wells, &c.,  v.  Porter,  5  B.  Af.,  416,  the  vendee  was  held  to  be  entitled  to  the 
rescission  of  a  contract  to  convey  310  acres,  because  the  vendor  could  not  convey  title  to 
"about  60  acres  of  the  land,  embracing  the  dwelling-house,  out-houses,  spring,  and  most 
valuable  improvements,  which  must  have  constituted  a  prominent  inducement  to  make  the 
purchase."  And  see  Durrett  v '.  Sympsoi? *j  rep's,  3  A/on.,  517,  and  Lytle,  &V.,  v.  Breckin- 
ridge, 3  J.  J.  A/.,  663,  in  which  cases,  respectively,  rescission  was  granted  because  the 
vendor  could  not  secure  to  the  vendee  the  use  of  a  spring,  and  the  exclusive  right  to  use  a 
ferry  as  incident  to  the  land  sold,  as  the  vendor  had  agreed  to  do. 

But,  unless  the  vendor  has  made  false  representations  to  effect  the  sale,  the  vendee 
can  not  have  a  rescission  on  account  of  a  deficit,  whether  it  result  from  a  mistake  as  to 
the  quantity  of  land  in  the  tract  sold  or  as  to  the  vendor's  title  to  part  thereof,  unless 
it  be  such  as  to  convince  the  court  that  the  vendee  would  not  have  made  the  purchase, 
even  at  a  reduced  price,  if  he  had  been  aware  of  the  deficit.  2  Bibb,  567;  4  /d.y  215  ; 
I  A/on.,  168;  3  Id.,  519;  6  /d.,  282;  1  /.  /.  Af.,  481:  3  Dana,  25 ;  8  B.  A/.,  23.  In 
AfcCerum  v.  Delaney,  3  Bibb,  46,  a  vendee  sued  for  rescission  of  an  executory  contract, 
alleging  fraudulent  representations  by  the  vendor  and  a  deficit  of  67  acres  in  a  tract  sold 
as  610  acres;  and  the  court,  with  an  expression  of  doubt  as  to  the  kind  of  relief  that 
ought  to  be  given,  held  that  the  plaintiff,  instead  of  a  rescission,  should  have  compen- 
sation for  the  deficit,  though  the  vendor  ««  was  guilty  of  a  willful  false  representation  as  to 
the  quantity."  But  it  seems  to  have  been  settled  by  subsequent  decisions  that  «*  willful 
false  representations  "  by  a  vendor  entitle  the  vendee  to  rescission  of  even  an  executed  con- 
tract of  sale,  unless  the  injury  be  trivial ;  the  only  controversy  being  whether  or  not  the 
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vendee  is  so  entitled  by  reason  of  false  representations  not  known  by  the  vendor  to  be 
false  (see  Form  58  b,  ante,  p.  579,  and  notes  thereto) :  but,  according  to  dicta  in  Rufner, 
&V.,  v.  Ridly,  81  A>.,  165,  the  vendee  is  not  entitled  to  a  rescission,  though  the  vendor 
has  been  guilty  of  willful  fraud,  unless  "the  number  of  acres  fraudulently  represented  to 
exist  be  material  to  the  purpose  for  which  the  purchase  was  made,  and  the  shortage,  how- 
ever small,  goes  to  the  inducement  to  the  purchase  "  (that  is,  unless  the  deficit  be  such  as 
to  convince  the  court  that  the  vendee  would  not  have  made  the  purchase,  even  at  a  re- 
duced price,  had  he  been  aware  of  the  deficit) ;  and,  if  the  vendor  has  not  been  guilty  of 
fraud,  the  vendee  is  not  entitled  to  a  rescission,  unless  "the  deficiency  is  so  large  as  to 
amount  to  a  failure  of  consideration  for  the  purchase." 

As  to  the  remedies  of  vendees  for  deficits  which  do  not  justify  a  rescission,  see  the  next 
following  Form  and  notes  thereto. 

60.  Vendee1  $  petition  to  recover  compensation  for  a  deficit  in  the  quan- 
tity of  land,  or  vendor's  petition  to  recover  a  surplus  or  its 
value  (a). 

A.  B., Plaintiff,        \         (b)  Circuit  Court. 

against  I  Petition  in  Equity. 

C.  D., Defendant,    j 

The  plaintiff,  A.  B.,  says  that,  by  a  writing  dated  the  ....  day  of ,  which  the 

defendant,  C.  D.,  signed  and  delivered  to  him  [and  which  is  filed  herewith,  marked  A], 
the  defendant  sold  and  conveyed  [or — covenanted  to  convey]  to  him  a  tract  of  land  situate 
in and  bounded  as  follows  [describe  it  by  abuttals  or  metes  and  bounds],  in  con- 
sideration of dollars  [or — of dollars   per  acre,  making,  as  then  estimated, 

dollars],  paid  and  to  be  paid  by  the  plaintiff;  that  said  tract  was  described  in  said 

writing  as  containing acres  [more  or  less],  and  was  believed  by  the  plaintiff  to  coo- 
tain  acres,  but  that,  as  the  plaintiff  has  since  discovered,  it  contains  only 

acres,  making  a  deficit  of acres ;  and  that,  on  the  . .    .  day  of ,  the  plaintiff, 

who  had  paid  all  said  purchase-money  to  the  defendant,  informed  him  of  said  deficit  [and 

requested  him  to  pay dollars,  being  the  value  of  said acres  according  to 

the  aforesaid  contract-price],  but  the  defendant  has  not  paid  anything  for  said  deficit. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for dollars, 

with  interest  thereon  from  [the  date  of  the  notice  of  the  deficit  or  of  the  request  to  pay], 
and  costs,  and  any  other  relief  the  plaintiff  may  appear  entitled  to. 

[Or— The  plaintiff,  A.  B.,  says  that,  by  a  writing  dated  the     , . .  day  of ,  which 

he  signed  and  delivered  to  the  defendant,  C.  D.,  and  which  is  in  his  possession,  the 
plaintiff  sold  and  conveyed  (^r— covenanted  to  convey)  to  the  defendant  a  tract  of  land 

situate  in   ,  and  bounded  as  follows:   {describe  it  by  abuttals  or  metes  and  bounds)  in 

consideration  of dollars  (or — of dollars  per  acre,  making,  as  then  estimated, 

dollars)  paid  and  to  be  paid  by  the  defendant,  and  which  he  has  paid  {or— 

dollars  of  which  he  then  paid,  and  for  the  residue  of  which  he  executed notes  for 

dollars  each,   payable,  respectively,  in after  the  date  aforesaid,  and 

which  are  unpaid);  that  said  tract,  which  has  been  in  the  defendant's  possession  ever  since 

the day  of ,  was  described  in  said  writing  as  containing acres  (more  or 

less),  and  was  believed  by  the  plaintiff  to  contain  only acres,  but  that,  as  the  plain- 
tiff has  since  discovered,  it  contains  ......  acres,  making  a  surplus  of acres;  that, 

on  the day  of ,  the  plaintiff  informed  the  defendant  of  said  surplus,  and  re- 
quested him  to  convey  to  the  plaintiff  {or — to  release  to  the  plaintiff  the  defendant's  equit- 
able title  to) acres  of  said  land,  to  be  taken  from  such  side  or  end  of  said  tract 

as  the  defendant  might  designate  {or— and  requested  the.  defendant  to  pay  the  plaintiff 
dollars,  being  the  value  of  said acres  according  to  the  aforesaid  contract- 
price)  which  the  defendant  refused  and  has  failed  to  do. 

Wherefore  the  plaintiff  asks  that  the  defendant  be  required  to  convey  to  him  (or—lo 
release  to  him  the  defendant's  equitable  title  to) acres  of  said  land  and  to  deliver 
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possession  thereof  to  him  (the  same  to  be  laid  off  in  such  manner  as  the  court  may  direct, 
stating  the  reasons  for  departing  from  the  general  rule  as  to  laying  off surplus) ,  and  for  a  judg- 
ment against  the  defendant  for dollars  for  the  use  and  occupation  of  said  land,  and 

for  any  other  relief  the  plaintiff  may  appear  entitled  to  [or—  Wherefore  the  plaintiff  asks 

for  a  judgment  against  the  defendant  for dollars,  with  interest  thereon  from  (the 

date  of  the  request  to  pay),  and  costs,  and  any  other  relief  the  plaintiff  may  appear 
entitled  to.] 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  1.    General  rules  as  to  deficits  and  surpluses. 

I  have  placed  a  form  relating  to  deficits  and  a  form  relating  to  surpluses  under  one 
head,  because  the  rules  are  the  same  as  to  proving  the  existence  of  a  deficit  or  a  surplus ; 
and  as  to  showing  whether  or  not  it  was  contemplated  by  the  parties;  and  as  to  de- 
termining whether  or  not  it  is  of  such  extent  as  to  entitle  a  party  to  relief. 

And,  as  to  deficits  and  "surpluses,  there  is  no  distinction  between  judicial  sales  and 
private  sales  (15  B.  M.,  441;  4  Met.,  106-7);  nor  ls  there  any  distinction  between  exe- 
cuted and  executory  sales  (2  Dana,  265;  9  B.  M.,  176;  3  Met.,  369);  unless  it  be  true,  as 
was  asserted  in  2  Dana,  265,  that,  "  in  executory  contracts  of  sale  in  gross,  it  will  not  be 
so  difficult  to  obtain  relief  from  the  literal  effect  of  the  agreement  as,  for  obvious  reasons, 
it  must  generally  be  after  the  legal  title  has  passed " — as  to  which  see  note  (2),  post, 
p.  591. 

And  no  relief  will  be  given  to  a  vendee  for  a  deficit,  nor  to  a  vendor  for  a  surplus, 
which  is  proved  or  must  be  presumed  to  have  been  contemplated  by  the  parties,  as  is  shown  by 
the  cases  cited  in  this  paragraph ;  all  of  which  relate  to  sales  in  gvoss,  and  in  two  of  which, 
namely,  Brown  v.  Parish,  2  Dana,  6,  and  Yancey  v.  Green,  6  Id.,  444,  (and  see  Clark  v.  Bell, 
4  Id.,  15)  the  contracts  failed  to  state  the  quantity  of  Land  sold,  and  it  was  held  that  the 
parties  must  be  presumed  to  have  contemplated  any  deficit  or  surplus  found  to  exist ;  and 
that  presumption,  if  not  conclusive,  as  it  would  seem  to  be  according  to  Yancey  v.  Green,  can 
not,  at  any  rate,  be  rebutted  except  by  showing  a  case  "characterized  by  peculiar  circum- 
stances of  extraordinary  mistake  and  indubitable  hardship  "  (2  Dana,  9) :  and  in  two  of 
which  the  sales  were  of  stated  quantities,  "  more  or  less ; "  namely.  Young  v.  Craig,  2 
Bibb,  270,  there  being  a  surplus  of  56  acres  in  a  tract  sold  as  425  acres ;  and  Pollack  v. 
Wilson,  3  Dana,  25,  there  being  a  deficit  of  20  acres  in  a  tract  sold  as  80  acres,  a  mill-seat, 
however,  which  was  not  lost  by  reason  of  the  deficit,  having  been  the  principal  induce- 
ment to  the  purchase:  and  in  the  rest  of  which  cases  the  words  "  more  or  less"  were  not 
used  in  the  contracts ;  namely,  Fisher  v.  May's  heirs,  2  Bibb,  448,  there  being  a  surplus  of 
22  acres  in  a  tract  sold  as  400  acres ;  Cleveland  v.  Rodgers,  &*c,  1  Alar.,  193  (for  comments 
on  which  see  2 Dana,  263),  there  being  a  surplus  of  161  acres  in  a  tract  sold  as  442  acres; 
Elliots  heirs  v.  Whaley,  1  Mar.,  618,  there  being  a  surplus  of  30  acres  in  a  tract  sold  as 
185  acres  ;  Rogers  v.  Garnett,  4  Mon.,  269  (for  comments  on  which  see  2  Dana,  264),  there 
being  a  surplus  of  283  acres  in  a  tract  sold  as  2,000  acres  ;  Hampton's  heirs  v.  Eubank,  4 
J.J.  Af.,  634,  there  being  a  surplus  of  35  acres  in  a  tract  sold  as  400  acres ;  and  Eubank 
v.  Hampton,  1  Dana,  343,  in  which  there  was  surplus  of  2  acres  and  a  fraction  in  a  tract 
'  sold  as  51  acres,  and  in  which  five  per  cent,  was  said  to  be  the  customary  allowance  for 
contingencies. 

And,  if  the  contract  be  executory,  the  vendee  can  compel  a  conveyance  of  the  land, 
including  the  surplus,  without  compensation  for  the  surplus.  Hampton's  heirs  v.  Eubank, 
Eubank  v.  Hampton,  and  Cleveland  v.  Rogers,  supra. 

The  chief  distinction  between  deficits  and  surpluses  is  that  the  latter  never  do,  whilst 
the  former  may,  authorize  a  rescission  of  the  contract  on  the  ground  of  mistake. 

2.    Distinction,  as  to  deficits  and  surpluses,  between  sales  by  the  acre 
and  sales  in  gross. 

In  Young  v.  Craig,  2  Bibb,  270,  the  court,  after  saying  that  sales  of  land  are  sales  by  the  • 
acre  or  sales  in  gross,  said :  "  It  is  evident  that,  in  a  sale  per  acre,  much  less  variation 
from  the  quantity  intended  to  be  conveyed  would  afford  evidence  of  a  mistake  which 
would  justify  the  interposition  of  a  court  to  correct  it,  than  would  be  sufficient  for  that 
purpose  in  a  sale  of  the  other  description.  ...  It  would  be  obviously  improper  and 
unjust  to  lay  down  any  general  rule  as  to  the  rate  of  surplus  [or  deficit]  that  would  justify 
an  inference  of  a  mistake  which  would  deserve  correction."  And,  in  Harrison  v.  Talbott, 
2  Dana,  266,  the  court  said  with  reference  to  sales  in  gross:  "The  relative  extent  of  the 
surplus  or  deficit  can  not,  per  se,  furnish  an  infallible  criterion.  The  conduct  of  the 
parties — the  date  of  the  contract  [that  is,  whether  it  was  made  at  an  early  period  of  this 
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country,  or  not;  see  2  Bibb,  271-72]—  the  value  and  locality  and  extent  of  the  land— the 
price — and  other  nameless  circumstances  are  always  important  and  generally  decisive." 

A  contest  between  Elliott'1  s  heirs  and  Whaley,  concerning  a  surplus  of  30  acres  in  a 
'  tract  sold  as  containing  185  acres,  strikingly  illustrates  the  distinction  between  sales  by 
the  acre  and  sales  in  gross,  and  also  a  rule  of  construction  with  reference  thereto :  on  the 
first  hearing  the  court  held  that  the  land  had  been  sold  by  the  acre  and  that  Elliotts  ktin 
were  entitled  to  the  surplus  (1  Afar.,  343) ;  but,  on  a  re-hearing,  the  court  held,  on  the  same 
facts,  that  the  land  had  been  sold  in  gross,  and  that  Elliotts  heirs  were  not  entitled  to  the 
surplus.      1  Afar.,  618. 

It  has  sometimes  been  held  that  the  words  "more  or  less,"  following  a  statement  of 
the  quantity  of  land  sold,  showed  that  the  parties  contemplated  a  deficit  or  surplus  (see  2 
Bibb,  272) :  but,  as  is  shown  by  cases  hereinafter  cited,  that  presumption  is  not  now  con- 
clusive even  as  to  sales  in  gross,  and  does  not  arise  at  all,  perhaps,  as  to  sales  by  the  acre. 

For  several  general  rules  concerning  sales  in  gross  see  Harrison  v.  Talbott,  2  Dana, 
258,  and  cases  cited;  Clark  v.  Bell,  4  fd.,  15;  Lewis  v.  Aferriwether,  9  B.  M.,  176,  and 
Fall  v.  AlcAfurdy,  3  Met.,  364. 

(1)  Cases  relating  to  uncontemplated  deficits  ana  surpluses  on  sales  by  the  acre. 

Vendees  have  been  held  to  be  entitled  to  relief  for  deficits,  or  vendors  to  relief  for 
surpluses,  on  sales  by  the  acre  of  stated  quantities,  without  saying  "more  or  less,"  in 
the  following  cases:  Smith  v.  Smith,  4  Bibb,  81,  as  to  a  surplus  of  24  acres  in  a  tract  sold 
as  containing  165  acres;  Whaley  v.  Elliotts  heits,  1  Mar.,  343,  as  to  a  surplus  of  30  acres 
in  a  tract  sold  as  185  acres ;  Buck  <&*  Conn  v.  AfcCaughtry,  5  Mon.,  216,  231,  as  to  a  deficit 
of  50  acres  on  a  tract  sold  as  787  acres ;  Grant  v.  Combs,  6  Mon.,  280,  as  to  a  deficit  of 
1032  acres  in  a  tract  sold  (at  12 J£  cents  per  acre)  as  containing  2245  acres;  Campbells 
ex'rs  v.  Wilmore,  6  J.  J.  M.,  209,  as  to  a  surplus  of  8  acres  in  a  tract  sold  as  124  acres; 
Grundy s  heirs  v.  Grundy,  12  B.  Af.,  269,  as  to  a  surplus  of  101  acres  in  a  tract  sold  as  447 
acres;  and  Reedy.  Quisenberty,  cited  in  4  Met.,  114,  as  to  a  deficit  of  2  acres  in  a  tract 
sold  as  135  acres :  and  on  sales  by  the  acre  of  stated  quantities,  "  more  or  less,"  in  Thomp- 
son v.  Robertson,  9  B.  A/.,  383,  as  to  a  surplus  of  3  acres  in  a  tract  sold  as  173  acres ;  and 
in  Hutchings  v.  A/00  re,  4  Met.,  no,  as  to  a  surplus  of  n#  acres  in  a  tract  sold  as  160 
acres. 

And  parol  evidence  is  admissible  to  prove  that  a  contract,  though  on  its  face  a  sale  in 
gross,  was  in  fact  a  sale  by  the  acre :  Smith  v.  Smith,  4  Bibb,  81 ;  Campbell* s  ex'rs  v.  Wil- 
more, (>/./.  A/.,  209,  and  Harrison  v.  Talbott,  2  Dana,  266-67;  in  eacn  °f  which  it  was 
held  that  the  vendee  was  not  entitled  to  the  surplus :  and  Elliotts  heirs  v.  Whaley,  1  Mar., 
618,  in  which  it  was  held  that  evidence  was  admissible  in  behalf  of  the  heirs  to  prove  that 
the  land  sold  was  part  of  a  larger  tract  owned  by  their  ancestor,  and,  consequently,  that 
the  land  was  sold  by  the  acre  and  the  heirs  entitled  to  the  surplus;  and  that,  as  they  had 
failed  to  make  such  proof,  it  must  be  presumed  that  the  land  sold  was  not  part  of  a  larger 
tract  owned  by  their  ancestor ;  and  that,  consequently,  it  must  be  held  that  the  land  was 
sold  in  gross,  and  the  heirs  were  not  entitled  to  the  surplus:  and  see  Taylor  v.  Zimmer- 
man, 2  Bibb,  453. 

And  the  decisions  on  the  above  cited  cases  are  all  that  I  am  aware  of  relating  to  deficits 
or  surpluses  on  sales  by  the  a«:re. 

(2)  Cases  relating  to  uncontemplated  deficits  and  surpluses  on  sales  in  gross. 

In  such  cases  the  vendee  is  entitled  to  compensation  for  the  deficit,  or  the  vendor  is  , 
entitled  to  the  surplus  or  its  value,  as  is  shown  by  the  following  cases,  in  which  the  land 
sold  was  described  as  being  a  certain  quantity,  "more  or  less;"  namely,  Le7vis\.  Aferri- 
wether,  9  8.  A/.,  163,  and,  especially,  175  to  182,  as  to  a  surplus  of  37^  acres  in  a  tract  sold 
as  160  acres;  Beam  v.  Grundy* s  heirs,  12  B.  A/.,  269,  as  to  a  surplus  of  90  acres  in  a  tract 
*sold  as  447  acres;  Dawson  v.  Goodwin,  15  B.  Af.,  439,  as  to  a  surplus  of  31  acres  in  a 
tract  sold  as  167  acres ;  and  Fannin  v.  Belloftiy,  5  Bush,  663,  as  to  a  smrplus  of  92  acres  in 
a  tract  sold  as  100  acres,  and  in  which  the  court  said  that,  by  "more  or  less,"  the  parties 
"should  be  presumed  to  have  understood  and  intended  such  reasonable  deviation  from  the 
supposed  quantity  as  might  be  expected  under  the  circumstances  of  the  negotiation,  which 
would  not,  without  mutual  surprise,  exceed  ten  or  fifteen  per  cent" — as  to  which  see 
*  Quesnal  v \  Woodlief,  et  at.,  cited  in  2  Dana,  259:  and  the  following  cases  in  which  the 
words  "  more  or  less  "  we*e  not  used  in  the  contract ;  namely,  Shelby  &  Roberts  ▼.  Smith's 
heirs,  2  Afar.,  504,  as  to  a  deficit  of  32  acres  in  a  tract  sold  as  200  acres ;  More  dock  v.  Rai- 
lings, 3  Mon.,  73,  as  to  a  deficit  of  14  acres  in  a  tract  sold  as  162  #  acres;  Gilmorr  v.  H& 
gan,  2  J.  J.  Af,,  65,  as  to  a  surplus  of  18  acres  in  a  tract  sold  as  100  acres;  Crone  r. 
Prather 4 ,/.  J.  M.,  75,  as  to  a  deficit  of  24  acres  in  a  tract  sold  as  129  acres  ;  Falls.  Mi- 
Afurdy,  3  Alet.,  364,  as  to  a  deficit  of  2  acres  in  a  valuable  tract  sold  as  6  acres;  Dy* ▼• 
Hollaml,  4  Bush,  635,  as  to  a  deficit  of  41^  acres  in  a  tract  sold  as  200  acres;  and  Bor> 
rison  v.  Talbott,  2  Dana,  258,  as  to  a  surplus  of  90  acres  in  a  tract  sold  as  400  acres,  tad 
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in  which,  though  the  contract  was,  on  its  face,  a  sale  in  gross,  it  was  proved  "that  the 
land  was,  in  fact,  sold  at  fifteen  dollars  an  acre  ; "  but  in  which  the  court,  in  order  to  show 
its  views,  avowedly  treated  the  contract  as  if  it  had  been  a  sale  in  gross  of  "  a  tract  of 
land  supposed  to  contain  four  hundred  acres  more  or  less;1'  and  it  seems  clear  that  the 
court,  so  treating  the  contract,  would  have  held  that  the  vendee  was  not  entitled  to  the 
surplus,  even  if  the  land  had  not  been  "sold  at  fifteen  dollars  an  acre."  See  2  Dana,  267. 
The  cases  of  Smith  v.  Smith,  Harrison  v.  Talbott,  and  Fannin  v.  Bellomy,  cited  supra, 
rose  on  bills  filed  by  executory  vendees  for  conveyances  of  tracts  containing  surpluses; 
and  in  each  case  the  surplus  was  held  to  have  been  uncontemplated.  In  Smith  v.  Smith, 
the  vendee's  bill  was  dismissed;  and  no  other  relief  was  given  to  the  vendor,  for  the  reason, 
perhaps,  that  he  had  not  filed  a  cross-bill :  in  Harrison  v.  Talbott,  the  vendee's  bill  was 
dismissed  ;  and  no  other  relief  was  given  to  the  vendor  though  he  filed  a  cross-bill  :*  in 
Fannin  v.  Bellomy,  there  being  a  surplus  of  90  acres  in  a  tract  sold  as  100  acres,  and  the 
vendor  having  offered,  before  suit  was  brought,  to  convey  115  acres,  he  was  required  to 
convey  no  acres,  because  it  might  be  presumed  that  a  surplus  to  that  extent  had  been  con- 
templated. 

3.  Remedies  of  vendees  for  deficits. 

Formerly,  a  vendee  who  was  sued  at  law  for  purchase-money  was  compelled  to  submit 
to  a  judgment  and  go  into  equity  for  relief  on  account  of  a  deficit ;  but,  under  \  17  of  the 
Code,  a  vendee's  right  to  a  deduction  for  a  deficit  may  be  pleaded  as  a  defence  in  the  action 
at  law,  and  constitutes  a  defence  of  exclusively  equitable  cognizance,  both  because  it  is 
founded  on  a  mistake  (2/,/.  M.t  2)  and  because  it  goes  to  only  a  part  of  the  consideration 
of  his  contract  to  pay  the  purchase-money  (see  note  5,  ante,  p.  126) ;  but  if  the  purchase- 
money  be  payable  in  installments,  the  deduction  for  the  deficit  '*  should  be  divided  into  as 
many  installments  as  that  of  the  entire  price  agreed  to  be  paid  for  the  land,  and  an  equal 
part  thereof  [should  be]  credited  upon  each  note  given  for  the  land,  at  the  time  it  became 
payable."     6  Mon.,  283. 

If  the  vendee  has  paid  the  purchase-money,  he  can  maintain  an  action  in  equity  for 
compensation  for  the  deficit  {Crane  v.  PraUier,  4  J.J.  M.t  75);  in  which  a  judgment  for 
*•  the  amount  of  the  original  consideration  for  the  24  acres  [the  quantity  of  the  deficit], 
and  legal  interest  upon  it,"  was  affirmed  ;  but  it  seems  doubtful  whether  the  plaintiff  can 
recover  interest  which  accrued  before  the  commencement  of  his  action  unless  he  had 
notified  the  vendor  of  the  deficit.  See,  ante,  note  VI,  p.  73;  note  (2),  p.  78;  and  86 
*>.,  675-76. 

The  allowance  for  a  deficit  should  be  the  price  per  acre  stated  in  the  contract  (5  Mon., 
23>-32)  I  or»  uPon  a  purchase  for  an  aggregate  sum,  the  reduction  should  be  the  price  of 
the  number  of  acres  in  the  deficiency,  ascertained  by  the  price  of  the  whole  quantity  as 
agreed  by  the  parties  (Liggitl's  heirs  v.  Ashley,  5  Litt.,  178;  Murdoch  v.  Rowlings,  3  Mon., 
73)  ;  and  in  Caldwell  v.  Moore  and  Harlan,  3  Dana,  340,  345,  those  rules  were  held  to  be 
applicable  to  a  deficit  resulting  from  the  vendor's  want  of  title  to  part  of  the  land,  it  not 
having  been  shown  that  the  land  thus  lost  differed  in  quality  from  the  residue:  but  see  5 
Dana,  147;  5  Mon.,  231-32.  In  a  case,  however,  in  which  "the  improvements  upon  the 
lot,  and  their  adaptation  to  the  purposes  for  which  they  had  been  and  were  to  be  devoted, 
formed  the  principal  element  of  the  value  of  the  property,"  the  criterion  of  abatement 
was  held  to  be  "lie  difference  in  the  value  of  the  property  as  it  was  at  the  time  of  the  sale, 
and  as  it  was  represented  to  be— taking  into  consideration  the  location,  size  and  value  of 
the  lot,  with  the  improvements,  the  purposes  for  which  it  was  to  be  bought,  used,  &c." 
Fall  v.  McMurdy,  3  Met.,  364;  and  see  5  Dana,  1 54-55. 

4.  Remedies  relating  to  surpluses. 

As  has  been  suggested,  a  surplus  does  not  entitle  either  the  vendor  or  vendee  to  a  re- 
scission of  the  contract.  The  vendee's  remedy  is  a  surrender  of  it  or  paying  for  it ;  and 
the  vendor's  remedy  is  an  action  for  it  or  its  value. 

A  conveyance  by  the  owner  of  land  passes  the  legal  title  to  all  the  land  within  the 
designated  boundaries,  however  great  the  surplus  may  be,  leaving  in  the  vendor  only  an 
equitable  right  to  the  surplus  or  to  compensation  therefor;  and  a  like  conveyance  by  the 
vendee  to  a  purchaser  without  notice  of  that  equity,  vests  him  with  the  legal  title  to  the  sur- 
plus free  from  any  claim  on  the  part  of  the  first  vendor  ( Powell  v.  Eve,  2  Bibb,  317; 
Floyd's  heirs  v.  Adams,  <5rV.,  I  Mar.,  72;  Jennings  v.  Monk's  ex r,  4  Met.,  103);  whose 
remedy  is  a  suit  in  equity  against  his  vendee  for  the  value  of  the  surplus.  Grundy's  heirs 
v.  Grundy,  12  B.  M.t  269. 

Citation  of  authorities  seems  unnecessary  to  show  that  a  sale  by  an  executory  vendee, 
or  his  executory  sale  though  he  hold  the  legal  title,  as  it  would  give  only  an  equitable 
right  to  his  vendee,  can  not  affect  the  prior  equity  of  his  vendor  to  the  surplus. 


*  As  to  that  decision,  see  note  («),>«/,  p.  591 . 
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But  as  to  cases  in  which  the  vendee  has  not  conveyed  the  surplus  to  a  bona  fide  pur- 
chaser there  is  no  fixed  rule  concerning  the  optional  right  of  a  vendor  to  recover  the  sur- 
plus or  compensation  instead  of  it,  or  the  correlative  right  of  a  vendee  to  surrender  the 
surplus  or  to  pay  for  it  instead.  In  Rogers  v.  Garnett,  4  Man.,  271,  the  court  said: 
«•  Whether  that  redress  should  be  by  a  re-conveyance  of  the  surplus,  or  by  compensation 
at  the  contract-price  or  at  the  present  value,  would  depend  upon  circumstances.  We  do  not 
find  ouselves  under  the  necessity  to  decide  what  should  be  the  general  rule  of  relief  in  such 
cases,"  and  the  court  did  not  lay  down  any  special  rule  in  that  case,  as  it  held  that  the 
vendor  was  not  entitled  to  any  relief.  The  optional  rights  above  mentioned  seem  to 
depend  on  the  question  whether  the  surplus  is  large  or  small,  though  the  cases  furnish  no 
exact  criterion  on  the  subject:  see  opinion  in  Lewis  v.  Merrrwether,  9  B.  M.,  171  and  173; 
and  decisions  in  Thompson  v.  Robertson,  9  B.  M,  383 ;  Campbell's  ex*rs  v.  Wilnme,  6 
J.J.  M.,  209,  and  Hutching*  v \  Moore \  4  Met.,  no,  which  relate,  respectively,  to  a  sur- 
plus of  3  acres,  8  acres,  and  n^  acres,  and  in  which  it  was  held  that  the  vendor  was 
entitled  to  recover  compensation,  though  in  the  last  named  case  the  vendee  offered  to 
surrender  the  surplus;  and,  on  the  other  hand,  see  Whaley  v.  ElliotCs  heirs  and  Lewis  t. 
Merriwether,  supra,  in  which,  respectively,  the  vendor  was  held  entitled  to  recover  a  sur- 
plus of  30  acres  and  37 j£  acres ;  and  in  Beam  v.  Grundy's  heirs,  &V.,  supra,  which  relates 
to  a  surplus  of  101  acres,  and  in  which  it  seems  to  be  clearly  inferable  that  Grundy's  heirs 
and  devisees  sued  for  compensation,  the  court  held  that  "  Beam  must  be  allowed  his 
election  to  pay  the  money  or  surrender  to  Grundy's  heirs  and  devisees  the  amount  of  the 
surplus ; "  from  which,  if  the  above  mentioned  inference  is  correct,  it  follows  that,  if  the 
heirs  and  devisees,  instead  of  suing  for  compensation,  had  sued  for  the  land,  they  would 
have  been  entitled  to  recover  it.  However,  in  Dawson  v.  Goodwin,  supra,  in  which  a 
creditor  of  the  vendor  attached  a  surplus  of  31  acres  to  which  the  vendor  was  entitled, 
the  court  held  that,  "as  in  other  cases  of  suits  for  surplus-land,"  the  vendee  had  a  right 
to  elect  whether  he  would  surrender  the  surplus  or  pay  for  it  according  to  the  contract- 
price  ;  but  I  am  not  aware  of  any  other  case  holding  that  the  vendee  is  entitled  to  such 
right  of  election  unless  the  vendor  had  impliedly  authorized  it  by  claiming  compensation 
when  he  had  a  right  to  claim  the  surplus-land,  as  in  Harrison  v.  Talbott,  and,  presuma- 
bly, in  Beam  v.  Grundy's  heirs,  supra. 

It  seems  to  be  settled  that,  when  the  vendor  is  entitled  to  recover  compensation,  the 
criterion  of  recovery  is  the  value  of  the  surplus  according  to  the  contract-price  of  the  land, 
no  matter  how  long  the  vendor  has  delayed  suing  :  see  Campbell's  ex'rs  v.  Wumore,  Thomp- 
son v.  Robertson,  and  Hut c kings  v.  Moore,  supra  ;  and  Grundy* s  heirs  v.  Grundy,  12  B.  M., 
269 ;  in  the  first  three  of  which  cases  the  court  said  nothing  about  interest ;  and  in  the 
last  of  which  the  vendor  was  held  to  be  entitled  to  interest  from  the  commencement  of 
the  action,  though  it  seems  to  be  inferable  from  a  statement  of  the  court  (12  B,  M.,  276) 
that  the  plaintiff  might  have  entitled  himself  to  antecedent  interest  by  averring  and 
proving  that  he  had,  at  a  stated  time,  notified  the  defendant  of  the  existence  of  the  sur- 
plus and  requested  payment  therefor  :  at  any  rate,  such  seems  now  to  be  the  law.  See  ante, 
note  VI,  p.  73;  note  (2),  p.  78;  and  86  Ky„  675-76. 

When  the  vendor  is  entitled  to  recover  the  surplus-land,  it  must  be  taken  from  a  side 
or  end  of  the  tract,  to  be  designated,  not  by  the  vendor  (4  Bibb,  314-15),  but  by  the  ven- 
dee (I  Mar.,  343;  2  Dana,  268;  12  B.  M.,  277 ;  15  Id.,  442),  unless  the  court  direct  it  to 
be  laid  off  in  some  other  equitable  manner.     9  B.  M.,  184-85. 

As  to  the  right  of  such  vendor  to  recover  rent  for  the  surplus,  see  9  B.  M.,  172,  I73» 
183,  and  184,  and  12  Id.,  276. 

5..  AS  TO  THE  ADMISSIBILITY  OF  PAROL  EVIDENCE  CONCERNING  DEFICITS  AND  SUR- 
PLUSES.* 

(I)  As  to  proving  the  existence  of  a  deficit  or  surplus. 

It  seems  clear  that  the  fact  that  there  is  a  deficit  or  surplus  can  not  generally  be 
proved,  if  denied,  except  by  parol  evidence,  such  as  the  testimony  of  a  surveyor  or 
proof  of  the  admission  of  a  party.  In  most  of  the  cases  relating  to  these  subjects  the 
existence  of  the  deficit  or  surplus  was  admitted  by  the  pleadings ;  and  I  am  aware  of  only 
four  cases  of  actions  brought  by  plaintiffs  for  relief  on  account  of  a  deficit  or  surplus  in 
which  its  existence  was  contested;  namely,  Shelby  &>  Roberts  v.  Smith's  heirs,  2  Mar.,  504; 
Moredock  v.  Rowlings,  3  Mon.,  75;   Thompson  v.  Robertson,  9  B.  M.,  383,  and  Hutckwp 


*  The  following  notes  leave  out  of  view  cases  of  fraud  and  cases  of  mistake  in  reducing  the  contract 
to  writing,  concerning  which  parol  evidence  is  admissible  as  to  all  contracts;  and  in  the  absence  of  which 
parol  evidence  is  clearly  inadmissible,  under  the  statute  of  frauds,  to  prove  that  more  land  was  «oW 
than  is  described  in  the  written  contract.  Smith  v.  Smith,  4  Bibb,  8a;  Churchill  v.Rtgtrt,  3  Jfr*»  •«• 
Thompson  v.  Robertson,  9  B.  M.,  384-85. 
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v.  Moore,  4  Met.,  no;  in  the  first  three  of  which  parol  evidence  was  admitted  in  behalf 
of  the  plaintiff  to  prove  the  existence  of  the  deficit  or  surplus ;  whilst  the  fact  that,  in 
Hide  kings  v.  Moore,  the  case  was  remanded  for  further  proceedings,  proves  that,  in  the 
opinion  of  the  court,  the  plaintiff  had  a  right  to  prove  the  existence  of  the  surplus,  though 
the  kind  of  evidence  which  would  be  necessary  was  not  indicated,  as  would  have  been 
done,  perhaps,  if  only  written  evidence  had  been  regarded  as  admissible. 

(2)  As  to  the  admissibility  of  parol  evidence  to  show  whether  or  not  the  deficit  or  surplus  was 
contemplated. 

The  right  of  defendants  to  introduce  parol  evidence  for  that  purpose  has  never  been 
questioned;  the  only  controversy  being  whether  or  not,  under  the  statute  of  frauds  {G.  S., 
ch.  22,  §  1),  plaintiffs  have  a  right  to  introduce  such  evidence  to  prove  that  the  deficit  or 
surplus  was  uncontemplated. 

If,  as  was  held  in  cases  above  cited,  parol  evidence  is  admissible  for  a  plaintiff,  to  prove 
the  fundamental  fact  that  there  is  a  deficit  or  surplus,  if  denied;  it  seems  to  follow, 
a  fortiori,  that  such  evidence  ought  to  be  admissible  for  the  plaintiff,  to  prove  that  an 
admitted  deficit  or  surplus  was  not  contemplated  by  the  parties :  but,  according  to  Harrison 
v.  Talbott,  2  Dana,  258,  it  is  not  admissible  for  that  purpose,  but  is  admissible  for  a 
defendant,  to  prove  that  the  deficit  or  surplus  was  contemplated.  The  facts  in  that  case 
are  that  Harrison  covenanted  to  convey  to  Talbott  a  tract  described  as  containing  400 
acres,  for  $6,000;  that  Talbott,  having  discovered  that  there  was  a  surplus  of  90  acres, 
brought  a  suit  against  Harrison,  alleging  that  fact  and  praying  that  Harrison  be  required 
to  convey  the  490  acres  pursuant  to  the  contract ;  which  Harrison  resisted  by  answer  and 
cross-bill,  offering,  however,  to  convey  400  acres  for  the  $6,000,  or  to  convey  the  490 
acres  for  a  proportionate  consideration  ;  and  that  the  court  decreed  that  Harrison  should 
convey  the  490  acres  without  any  compensation  for  the  surplus.  But,  on  Harrison's 
appeal,  in  view  of  "  the  date  of  the  contract  £that  is,  the  year  1847,  and  not  at  an  early 
period  of  this  country],  the  value  of  the  land  and  its  locality,"  and  the  largeness  of  the 
surplus,  fortified  by  the  fact,  which  the  court  regarded  as  having  been  "satisfactorily 
proved,"  "  that  the  land  was,  in  fact,  sold  at  fifteen  dollars  an  acre,"  the  Court  of  Appeals 
held  that  the  surplus  must  be  regarded  as  uncontemplated ;  and  reversed  the  decree  and 
remanded  the  case,  "  with  instructions  to  dismiss  the  bill  and  remit  Talbott  to  his  legal 
right  and  remedy,  unless  he  shall  elect  to  take  a  conveyance  as  proposed  by  Harrison ; 
.  .  .  and  with  instructions,  also,  to  dismiss  Harrison's  cross-bill,  because  he  can  not, 
in  the  attitude  of  a  complainant,  compel  a  specific  execution  of  the  contract,  varied  or 
modified  by  parol  evidence,  nor  otherwise  than  according  to  the  import  of  the  written 
memorial  of  the  sale;"  and  the  court  said  in  the  opinion  (2  Dana,  265)  :  "In  executory 
contracts  of  sale  in  gross,  it  will  not  be  so  difficult  to  obtain  relief  from  the  literal  effect 
of  the  agreement  as,  for  obvious  reasons,  it  must  generally  be  when  the  legal  title  has 
passed;"  the  meaning  of  which  evidently  is  that  a  vendor,  by  conveying  the  land,  makes 
an  action  for  a  conveyance  of  the  legal  title  unnecessary,  and  thus  deprives  himself  of  an 
opportunity  to  introduce,  as  defendant,  parol  evidence  showing  that  there  is  an  uncon- 
templated surplus. 

Thus,  according  to  Harrison  v.  Talbott,  in  an  action  by  a  vendor  for  specific  perform- 
ance of  an  executory  contract  (that  is,  for  a  sale  of  the  land  for  payment  of  purchase- 
money),  the  court  will  relieve  the  vendee  from  praying  for  a  deficit  proved  by  parol 
evidence  not  to  have  been  contemplated;  but  a  vendee  who  has  paid  all  the  purchase- 
money  can  not,  upon  such  evidence,  maintain  an  action  to  recover  compensation  for  the 
deficit:  and,  on  the  other  hand,  in  an  action  by  a  vendee  for  a  conveyance  pursuant  to  an 
executory  contract,  the  court  will  not  compel  the  vendor  to  convey  a  surplus  proved  by 
parol  evidence  not  to  have  been  contemplated ;  but  the  vendor  can  not,  upon  such  evi- 
dence, maintain  an  action  (even  by  counter-claim)  to  compel  the  vendee  to  relinquish  his 
equitable  title  to  the  surplus ;  and,  a  fortiori,  a  vendor  who  has  conveyed  the  land  can  not, 
upon  such  evidence,  maintain  an  action  to  recover  the  surplus  or  its  value. 

No  doubt,  that  distinction  between  plaintiffs  and  defendants  is  correct,  if,  as  was 
assumed  by  the  court  in  Harrison  v.  Talbott,  the  right  to  a  surplus,  or  to  compensation  for 
a  deficit,  is  founded  on  the  contract  of  sale.  But  I  submit  that  the  court  radically  erred 
in  assuming  that  Harrison  was  seeking  to  "compel  a  specific  execution  of  the  contract"  of sale  ; 
that,  to  the  contrary,  Talbott  sought,  and  Hirrison  opposed,  a  specific  execution  of  the  contract ; 
that  the  right  to  a  surplus  or  deficit,  though  a  consequence  of  the  contract  of  sale,  is  not 
founded  on  it ;  that  it  would  be  nearer  the  truth  to  say  that  such  right  is  claimed  in 
opposition  to,  than  to  say  it  is  founded  on,  the  contract ;  that,  however,  neither  of  those 
assertions  would  be  true ;  that  the  claimant  of  such  right  does  not  seek  to  add  a  word  to 
the  contract  or  to  take  a  word  from  it,  or  to  modify  or  vary  it  in  any  way ;  but,  conceding 
its  validity  just  as  it  was  written,  he  founds  his  claim  on  an  implied  equitable  right  resulting 
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from  a  mistake  as  to  the  subject  of  the  contract  :*  and  I  submit  that  those  views  are  sustained 
by  a  decided  preponderance  of  authorities,  even  placing  out  of  view  the  decisions  whka 
hold  parol  evidence  admissible  for  a  plaintiff  to  show  that  there  is  a  surplus  or  deficit. 

The  right  to  a  surplus  of  a  vendor  who  has  conveyed  the  land  is  "an  equity  arisiag 
from  circumstances  dehors  the  deed"  (Parberry's  heirs  v.  Coram,  <5rV.,  3  Bibb,  110);  and  in 
an  action  by  a  vendor  who  had  conveyed  the  land,  for  the  recovery  of  a  surplus,  not  only 
was  parol  evidence  admitted  in  his  behalf,  but  the  court,  iterating  the  doctrine  announced 
in  Parberry's  heirs  v.  Goram,  &V.,  said:  "There  is  no  mistake  in  the  deed,  in  the  writing. 
There  is  no  necessity  to  call  in  parol  proof  to  explain  or  contradict  the  writing.  Toe 
mistake  is  on  the  part  of  Allen,  the  surveyor,  in  laying  off  more  land  than  the  com- 
plainant sold.  This  can  be  rectified  without  affecting  the  deed,  and  equity  requires  that 
it  should  be  corrected."  Gilmore  v.  Morgan,  2  J.  J.  Af.t  65.  And,  of  the  four  cases 
above  cited  (p.  588)  as  holding  that,  to  aid  the  court  in  determining  whether  or  not  a 
deficit  or  surplus  was  contemplated  by  the  parties,  parol  evidence  is  admissible  to  show 
that  a  contract,  though  on  its  face  a  sale  in  gross,  was  in  fact  a  sale  by  the  acre,  two 
(namely,  Elliott's  heirs  v.  Whaley  and  CampbeWs  ex'rs  v.  Wilmore)  were  actions  by  vendors 
who  had  conveyed  the  land,  for  the  recovery  of  surpluses;  and  it  was  in  their  behalf  that 
the  parol  evidence  was  held  to  be  admissible.  And  parol  evidence,  to  prove  that  a 
surplus  or  deficit  was  uncontemplated,  was  held  to  be  admissible  in  behalf  of  plaintiffs,  in 
Shelby  &  Roberts  v.  Smith's  heirs,  2  Mar.,  504;  Moredock  v.  Rawlmgs,  3  Man.,  73;  Lewu 
v.  Merrrwether,  9  B.  M.,  163,  and  especially,  176-77 ;  and  Beam  v.  Grundy's  heirs,  12  B.  M., 
269,  271  ;  and  see  Crane  v.  Prather,  4  J.J.  M.,  75,  and  Dye  v.  Holland,  4  Bush,  635. 

(b)  It  seems  clear  that  this  action  is  transitory,  whether  it  be  for  a  conveyance  of  the 
surplus  or  for  compensation  therefor,  or  for  compensation  for  a  deficit :  see  note  (2),  ante, 
p.  48. 

61.   Petitions  of  creditors  against  defendants  constructively  sttmmonei. 

a.  Petition  against  a  non-resident  defendant  (with  an  attachment)  (a): 


A.  B., Plaintiff,         ^  {b)  CIRCUIT  COURT. 

against  \  Petition  in  Equity  (c). 

CD., Defendant.    J 

The  plaintiff,  A.  B.,  says  that  [set  forth  a  legal  or  equitable  cause  of  oxtion  "arising** 
a  contract,  express  or  implied,  or  a  judgment  or  award,"  and  which  entitles  the  plaintif  tc 
"  money"  (d)] ;  and  that  the  defendant  is  a  non-resident  of  Kentucky  and  owns  property 

in   county  (e)  [or — has  a  valid  claim  for  money  (or — property)   on  a  person  who 

resides  in county  (e)]. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for dollars  (/), 

and  interest  thereon  from   the     ...   day  of ,  and  costs,  and  that  so  much  of  the 

defendant's  property  as  may  be  necessary  may  be  subjected  to  the  satisfaction  of  said 
demand  of  the  plaintiff  and  for  any  other  relief  he  may  appear  entitled  to. 

E.  F.,  Attorney. 

(The  petition  should  be  verified  unless  the  cause  of  action  "  is  founded  on  a  written 
contract,  or  upon  a  written  endorsement  or  assignment  thereof,"  which  is  filed  with  the 
petition:  see  Form  I  and  notes  thereto). 

Affidavit  for  attachment  {g). 

(After  stating  the  style  of  the  action.) 

(I)  Affidavit  of  plaintiff. 

The  plaintiff,  A.  B.,  says — 

I.  That  his  claim  in  this  action  is  for  the  value  of  merchandise  sold  and  delivered  by 
him  to  the  defendant  [or — for  money  due  on  the  defendant's  note  to  the  plaintiff:  or-&c, 
according  to  the  fact] ; 

*  Though  I  have  not  found  it  so  stated,  it  seems  clear  that  the  existence  of  a  surplus  or  deficit,  if  it  be 
not  such  as  to  raise  a  legal  presumption  concerning  the  understanding  of  the  parties,  creates  a  ittemtam- 
biguity  as  to  the  subject  of  the  contract  which  makes  parol  evidence  admissible  to  show  what  *a*  **** 
understanding.    See  note  ^a),  xi,  to  Form  94,  fost. 
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2.  That  said  claim  is  just; 

3.  That  he  ought,  as  he  believes,  to  recover  thereon dollars ;  *  and 

4.  That  the  defendant,  C.  D.,  is  a  non-resident  of  Kentucky  (k).  A.  B. 
(2)  Affidavit  of  plaintiff's  agent  or  attorney. 

E.  F.  says  that  he  is  the  agent  (or — attorney)  of  the  plaintiff,  A.  B.,  that  said  A.  B.  is 

absent  from county  (stating  the  name  of  the  county  in  which  the  action  is  brought) ; 

and — 

1.  That  the  claim  in  this  action  is  (stating  the  nature  of  it) ; 

2.  That  affiant  believes  it  is  a  just  claim  (1)  ; 

3.  That  the  plaintiff  ought,  as  affiant  believes,  to  recover  thereon dollars  ;  *  and 

4.  That  the  defendant,  C.  D.,  is,  as  affiant  believes,  a  non-resident  of  Kentucky. 

E.  F. 

Signed  and  sworn  to  by  said  A.  B.  [or — E.  F.]  this  ....   day  of ,  before  me, 

clerk  of  the circuit  court  [or—  &c,  stating  official  title :  see  Code,  J  549.] 

G.  H. 

Affidavit  for  warning  order  (J). 

(After  stating  the  style  of  the  action). 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  is  a  non-resident  of  Kentucky, 

and  is,  as  affiant  believes,  absent  therefrom ;  and  that  he  resides  in  the  State  of 

and  town  of ,  and  that  a  post-office  is  kept  in  said  town  [or — resides  in  the  State 

of   .  .j , . .  and  county  of ,  but  affiant  does  not  know  the  name  of  the  place  wherein 

a  post-office  is  kept  nearest  to  the  place  where  he  resides  or  may  be  found]  (or — and  that 
the  plaintiff  does  not  know  in  what  country  the  defendant  resides].  A.  B. 

[Or— 

E.  F.  says  that  he  is  the  agent  (or — attorney)  of  the  plaintiff,  A.  B.,  that  said  A.  B.  is 
absent  from  ......  county  (stating  the  name  of  the  county  in  which  the  action  is  brought), 

and  that  the  defendant,  C.  D.,  is  a  non-resident  of  Kentucky  and,  as  affiant  believes,  is 

absent  therefrom ;  and  that  the  defendant  resides  in  the  State  of and  county  of 

,  but  affiant  does  not  know  the  name  of  the  place  where  a  post-office  is  kept  nearest 

to  the  place  where  he  resides  or  may  be  found  (or — and  that  affiant  does  not  know  in 
what  country  the  defendant  resides) ;  and  that,  as  the  affiant  believes,  the  plaintiff  is 
ignorant  of  the  fact  (or — facts)  which  is  (or — are)  unknown  to  the  affiant  as  above  stated. 

E.  F.] 

(Officer's  certificate  as-ajpove.) 

(a)  Before  the  adoption  of  the  Code,  courts  of  equity  had  jurisdiction,  independently 
of  statutes,  to  subject  the  real  or  personal  property,  in  this  State,  of  a  non-resident  debtor, 
even  upon  a  legal  demand,  as  an  action  at  law  was  unavailing  (Moore  v.  Simpson,  5  Litt., 
49;  Scott  v.  McMillen,  1  Id.,  302;  Scott  v.  Coleman,  5  A/on.,  73;  Lytic  v.  Breckenridge,  3 
J.  _/.  M.,  671);  and  the  plaintiff  could  obtain  a  lis  pendens  lien  on  the  property  by  de- 
scribing it  in  his  petition  and  causing  the  defendant  to  be  constructively  summoned. 
Scott  v>  McMillen  and  Scott  v.  Coleman,  supra.  But  §418  of  the  Code  declares  that  "no 
lien  on  the  property  of  a  defendant  constructively  summoned  shall  be  created  otherwise 
than  by  an  attachment  as  is  provided  in  chapter  3  of  Title  8,  or  by  judgment; "  and  in 
Grigsky  v.  Barr,  14  Bush,  330,  it  was  held,  erroneously  I  believe  (see  note  to  #418,  ante, 
p.  309),  that  an  attachment  is  necessary  to  give  jurisdiction  of  an  action  to  subject  such 
property;  and,  consequently,  that  a  judgment  for  a  sale  of  it  was  void,  there  having  been 
no  attachment:  and,  on  the  other  hand,  in  Trabue  v.  Conners,  84  Ky.,  283,  it  was  held, 
erroneously  I  believe  (see  note  above  referred  to),  that,  in  an  action  on  a  return  of  no 
property  found  against  a  defendant  constructively  summoned,  the  plaintiff  can  acquire  a 
lien  on  his  property  by  describing  it  in  his  petition. 

(b)  As  to  the  county  in  which  the  action  must  be  brought,  see  Code,  \  75. 

(c)  Not  only  did  courts  of  equity  have  jurisdiction,  independently  of  statutes,  of 
actions  to  subject  the  property  of  non-resident  debtors,  even  on  legal  causes  of  action 
(see  note  (a),  supra);  but  an  act  of  1837  (3  S.  L.,  12)  gave  to  courts  of  equity  juris- 
diction of  attachment-cases  against  non-residents,  upon  "any  claim  or  demand,  in  law  or 
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eauity."  Consequently,  courts  of  equity  now  have  like  jurisdiction  under  J  6  of  the  Code. 
Moreover,  as  J  419  of  the  Code  forbids  personal  judgments  against  defendants  who  are 
constructively  summoned,  unless  they  choose  to  give  jurisdiction  of  their  persons  by 
entering  their  appearance,  actions  against  them  are  proceedings  in  rem  and,  as  it  seems  to 
me,  of  exclusively  equitable  cognizance,  there  being  no  statute  expressly  giving  such 
jurisdiction  to  courts  of  law. 

(d)  See  Code,  J  194. 

(e)  These  averments  are  necessary  to  show  that  the  court  has  jurisdiction  ;  but  a  de- 
scription of  the  property  in  the  petition  is  unnecessary,  unless  to  enable  the  court  to  order 
a  sale  of  it  (see  note  (b),  ante,  p.  297);  and  that,  it  seems,  ought  to  be  done  in  the  sheriff's 
return  or  amended  return.     Code,  §217. 

(/)  The  plaintiff  can  not  have  a  personal  judgment  unless  the  defendant  appear  in  the 
action.  Code,  J 419.  But,  as  the  plaintiff  is  not  entitled  to  an  attachment  except  "in  an 
action  for  the  recovery  of  money,"  it  seems  that  he  ought  to  ask  for  a  judgment  therefor; 
and,  moreover,  the  defendant's  appearance  in  the  action  may  entitle  the  plaintiff  to  a  per- 
sonal judgment. 

(g)  See  Code,  $  196  and  550.  The  requisite  statements  may  be  made  in  the  petition, 
if  properly  verified,  or  in  a  separate  affidavit.     17  B.  M.,  321;  2  Bush,  191. 

(h)  Neither  the  petition  nor  the  affidavit  for  an  attachment  need  to  state  that  the  de- 
fendant is  out  of  the  State,  as  his  property  can  be  attached  though  he  be  in  the  State.  13 
B.  M.,  231. 

(*)  See  I  Met.,  156. 

(J)  See  Code,  g§  57  and  58.  The  requisite  facts  may  be  stated  in  the  petition,  if  prop- 
erly verified,  or  in  a  separate  affidavit :  see  note  2,  ante,  p.  44. 

b.  Petition  against  a  resident  defendant  (with  an  attachment)  (a). 

A.  B Plaintiff,      }  (b)  Circuit  Court. 

against  \  Petition  in  Equity  (c). 

CD., Defendant.  J 

The  plaintiff,  A.  B.,  says  that  [set  forth  an  equitable  or  legal  cause  of  action,  arising  either 
ex  contractu  or  ex  delicto,  and  which  entitles  the  plaintiff  to  "money"  (</)];  and  that  the  de- 
fendant resides  in county  in  the  State  of  Kentucky  (e). 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant  for  dol- 
lars (f)  and  interest  thereon  from  the day  of ,  and  costs,  and  any  other  relief 

the  plaintiff  may  appear  entitled  to.  E.  F.f  Attorney. 

(As  to  verifying  the  petition  see  parenthetical  note  to  the  last  foregoing  Form.) 

Affidavit  for  attachment  (g). 
(After  stating  the  style  of  the  action.) 

(1)  Affidavit  of  plaintiff . 

Pursue  the  affidavit  on  page  592,  down  to  the  *  and  add — ;  and 

4.  That  the  defendant,  C.  D.,  has  been  absent  from  Kentucky  during  the  four  months 
last  past. 

[Or — has  departed  from  Kentucky  with  intent  to  defraud  his  creditors.] 
[Or — has  left  the  county  of  his  residence  to  avoid  the  service  of  a  summons.] 
[Or — so  conceals  himself  that  a  summons  can  not  be  served  upon  him.] 
[Or — has  departed  from   Kentucky  to  avoid  arrest  upon  a  criminal  charge,  and  thereby 
prevented  the  service  of  summons  upon  him.]  A.  B. 

(2)  Affidavit  of  plaintiff's  agent  or  attorney. 

Pursue  the  first  affidavit  on  page  593,  down  to  the  *,  and  add  a  statement  of  the  ground 
of  attachment  as  in  the  last  foregoing  Form.  E.  F. 

Officer's  certificate  as  on  page  593. 

Affidavit  for  warning  order  (h). 

(I )  Affidavit  of  plaintiff,  after  slating  style  of  the  action. 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  resides  in county,  in  the  State 

of  Kentucky,  and  has  departed  from  said  State  with  intent  to  delay  or  defraud  his  creditors; 
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[Or — has  left  the  county  of  his  residence  to  avoid  the  service  of  a  summons,  or,  perhaps — 

to  avoid  arrest  upon  a  criminal  charge,  and  thereby  prevented  the  service  of  a  summons 

upon  him:] 

[Or — so  conceals  himself  that  a  summons  can  not  be  served  upon  him;] 

[Or — and  has  been  absent  from  said  State  during  four  months  last  past;  and  that  he  may 

be  found  in  the  town  of ,  in  the  State  of ,  in  which  town  a  post-office  is 

kept.     ( Or — and  that  he  may  be  found  in  the  State  of ,  but  affiant  does  not  know 

the  name  of  the  place  wherein  a  post-office  is  kept  nearest  to  the  place  at  which  he  may 
be  found.)     {Or — and  that  affiant  does  not  know  in  what  country  he  may  be  found.] 

A.  B. 

(2)   Affidavit  of  plaintiff"*  s  agent  or  attorney. 

E.  F.  says  that  he  is  the  agent  [or — attorney]  of  the  plaintiff,  A.  B.,  who  is  absent 

from county  [state  the  name  of  the  county  in  which  the  action  is  brought];  and 

that  [state  the  ground  for  the  application  as  in  the  last  foregoing  Form;  and,  if  the  ground 
be  the  defendant's  absence  from  the  State  four  months,  add — and  that  he  may  be  found  in  the 

town  of ,  in  the  State  of ,  in  which  town  a  post-office  is  kept  (or-^and  that 

he  may  be  found  in  the  State  of ,  but  affiant  does  not  know  the  name  of  the  place 

wherein  a  post-office  is  kept  nearest  to  the  place  at  which  the  defendant  may  be  found, 
and  affiant  believes  that  the  plaintiff  is  ignorant  of  that  fact)]. 

(Officer's  certificate  as  on  page  593.)  £.  F. 

(a)  That  an  attachment  of  the  defendant's  property,  if  he  be  constructively  summoned, 
is  necessary  in  order  to  create  a  lis  pendens  lien,  if  not  to  give  jurisdiction  to  the  court, 
see  note  {a),  ante,  p.  JJA3. 

(b)  As  to  thecounry  in  which  the  action  should  be  brought,  see  Code,  \  75. 

{c)  The  reason  for  holding  that,  independently  of  statutes,  courts  of  equity  have  juris- 
diction to  subject  the  property  of  non-residents,  even  in  actions  on  legal  demands — viz., 
the  inefficacy  of  an  action  at  law  (see  note  (a),  ante,  p.  593),  seems  applicable  to  resident 
debtors  who  prevent  the  service  of  a  summons  by  departing  from  the  State,  or  concealing 
themselves,  &c;  though  I  am  not  aware  of  any  decision  which  applied  that  doctrine  to 
resident  debtors.  But  an  act  of  1837  (3  5.  Z.,  12)  gave  jurisdiction  of  attachment-cases, 
upon  "any  claim  or  demand  in  law  or  equity,"  against  resident  defendants  leaving  the 
State  to  avoid  the  service  of  a  summons  or  absenting  themselves  from  the  State  during  a 
term  of  court.  Therefore,  under  \ 6  of  the  Code,  courts  of  equity  have  jurisdiction  of 
some  attachment-cases  against  resident  defendants  who  are  constructively  summoned ; 
moreover,  as  I  have  suggested  in  note  {c)  p.  593,  all  actions  against  defendants  construct- 
ively summoned  are,  under  the  Code,  proceedings  in  rem  and,  therefore,  of  equitable  cog- 
nizance. 

{d)  See  Code,  \  190,  subs.  I,  and  Clark  v.  Seaton,  18  B.  A/.,  226. 

(e)  The  petition  should  show  that  the  court  has  jurisdiction  of  the  action ;  and  the 
words  "  in  which  he  has  property,  or  in  which  a  person  resides  against  whom  he  has  a 
valid  claim  for  money  or  property,"  in  \  75,  probably  refer  to  non-residents  :  it  seems  clear, 
at  any  rate,  that,  if  a  defendant  who  is  constructively  summoned  reside  in  Kentucky,  the 
court  of  the  county  in  which  he  resides  has  jurisdiction  of  an  action  to  subject  his  prop- 
erty, though  it  be  situate  in  a  different  county. 

(/)  As  to  this  prayer  see  note  (/),  ante,  p.  594. 

{g)  See  Code,  gf  196  and  550.  The  requisite  statements  may  be  made  in  the  petition, 
if  properly  verified,  or  in  a  separate  affidavit.     17  B.  M.,  321 ;  2  Bush,  191. 

(h)  See  Code,  J§  57  and  58.  The  requisite  facts  may  be  stated  in  the  petition,  if  prop- 
erly verified,  or  in  a  separate  affidavit.     See  note  2,  ante,  p.  44. 
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62.   Creditor's  petition  after  a  return  of  nulla  bona  (a). 

Lee  Circuit  Court  {&). 


Petition  in  Equity. 


A.  B., Plaintiff, 

against 
C.  D., Defendant, 

or 
C.  D.  and  E.  F Defendants, 

The  plaintiff,  A.  B.,  says  that,  in  an  action  brought  by  him  against  the  defendant, 
C.  D.,  in  the  Menifee  circuit  court,  a  judgment  was  duly  (c)  rendered  by  said  court,  as 

appears  of  record  therein,  in  favor  of  the  plaintiff  against  him  for    dollars  [with 

interest  thereon  from  the  ....  day  of ],  and  for  costs  which  amounted  to 

dollars ;  and  that,  on  the  ....  day  of ,  the  clerk  of  said  court  issued  a  writ  of  fori 

facias,  directed  to  the  sheriff  of  Letcher  county,  in  which  said  C.  D.  then  resided,  and 
commanding  him  that,  of  the  estate  of  said  C.  D.,  he  should  cause  to  be  made  the  said 
suns  of  money,  which  writ  was  placed  in  the  hands  of  said  sheriff  on  the  ....  day  of 
,  and  on  the  day  of ,  before  the  return-day  thereof,  was  by  him  re- 
turned with  an  indorsement  of «« no  property  found ;  "  and  that  the  costs  of  said  execution 
amounted  to ,  no  part  of  which  has  been  paid;  that  said  judgment  is  wholly  un- 
satisfied and  in  full  force;  and  that  said  C.  D.  resides  {or — was  summoned  in  the  afore- 
said action)  in  Lee  county;  [and  the  plaintiff  files  herewith  copies  of  said  judgment,  and 
execution,  marked  Exhibit  A]. 

[And  the  plaintiff  says  that  the  said  C.  D.  owns  describe  any  property  owned  by 

him  which  is  not  subject  to  execution,  and  allege  that  the  defendant,  E.  j<\,  holds  the  legal  title 
thereto  if  such  is  the  fact  (d)  ]. 

Wherefore  the  plaintiff  asks  [for  a  general  attachment  of  the  said  C.  D.'s  property,  and 
that  he  be  required  to  disclose  any  money,  chose  in  action,  equitable  or  legal  interest,  and 
all  other  property  to  which  he  is  entitled,  and]  that  so  much  of  said  C.  D.'s  property  as 
may  be  necessary  be  subjected  to  the  satisfaction  of  the  aforesaid  demands  and  the  costs 
of  this  action,  and  for  any  other  relief  the  plaintiff  may  appear  entitled  to. 

(Verification  as  in  Form  1.)  L.  M.,  Attorney. 

(a)  As  to  this  Form  see  Title  X,  chapter  IV  of  Code ;  the  objects  of  which  seem  to  be, 
I,  to  enable  the  plaintiff  to  subject  property  known  to  belong  to  the  debtor  but  which  is 
not  subject  to  execution;  and,  2,  to  enable  the  plaintiff  to  obtain  a  disclosure  of  all  prop- 
erty owned  by  the  debtor  and  to  subject,  in  equity,  property  so  disclosed,  though  it  be 
subject  to  execution.  That  said  chapter  does  not  authorize  the  subjection  of  property 
which  the  debtor  has  conveyed  to,  or  purchased  in  the  name  of,  another  seems  clear  from 
the  language  of  §§439,  441,  442,  and  443;  but  a  judgment  and  return  of  no  property 
found  may  sometimes  be  necessary  to  enable  a  creditor  to  sue  in  equity,  independently  of 
said  chapter,  for  the  subjection  of  property  so  conveyed  or  purchased  by  the  debtor;  as 
to  which  see  the  four  next  following  Forms. 

(b)  As  to  the  court  in  which  such  action  must  be  brought  see  Code,  $70.  But  the 
obtaining  of  a  judgment  and  return  of  no  property  found  does  not  affect  the  jurisdiction 
of  an  action  on  a  cause  of  action  which  exists  independently  thereof ;  as,  a  creditor's  action 
to  subject  the  property  of  a  debtor  who  has  made  a  conveyance  preferring  a  creditor. 
80  Ky.,  685-86. 

(r)  See  Code,  §122. 

(d)  1.  A  petition  upon  a  return  of  no  property  found,  on  an  execution  issued  by  a 
justice  of  the  peace,  alleged  that  the  legal  title  to  the  land  which  the  plaintiff  sought  to 
subject  was  in  the  defendant ;  and  it  was  held  that  the  circuit  court  had  no  jurisdiction,* 
as  the  plaintiff  had  an  effectual  legal  remedy,  viz.,  by  causing  the  clerk  of  the  circuit  court 
to  issue  an  execution.     See  Code  §723  ;    IVeatherford  v.  Myers,  2  Duv.,  91. 

2.  The  plaintiff,  by  describing  the  property  in  his  petition  and  obtaining  actual service 
of  the  summons,  can  acquire  a  lis  pendens  lien,  without  either  an  attachment  or  an  in- 
dorsement on  the  summons  of  the  object  of  the  action.     See  cases  cited  in  noteto|442- 

*  No  doubt  the  court  was  right  in  holding  that  the  petition  should  have  been  dismissed,  but  q***? 
as  to  the  decision  that  the  circuit  court  "  had  no  jurisdiction."  See  Barton,  &»c,  v.  B*rtont  &Cv  *° 
Ky.,  3X2. 
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63.  Petitions  of  creditors  (without  attachments)  to  subject  property 
which  debtors  ftave  conveyed  to  or  purchased  in  the  nanus  of 
others  with  fraudulent  intent,  actual  or  constructive  (a). 

a.   Petition  without  an  attachment  (b),  to  subject  property  conveyed  by  debtor  with  actually  frau- 
dulent intent. 

A.  B., Plaintiff,        )         (c)  Circuit  Court. 

against  >  Petition  in  Equity. 

C.  D.  and  E.  F., Defendants.  J 

The  plaintiff,  A.  B.,  says  that  [set  forth  an  equitable  cause  of  action  against  C.  D.;  or  a 
legal  cause  of  action,  with  a  statement  of  facts  showing  that  an  action  at  law  had  proved  or  would 
be  unavailing  (</)];  and  that  said  C.  D.,  being  indebted  to  the  plaintiff  as  above  stated 
[and  to  other  persons],*  did,  [without  valuable  consideration  {e)  and]  with  intent  to  hinder 
[delay  and  defraud]  the  plaintiff  in  the  collection  of  his  debt  [or— his  creditors  in  the 

collection  of  their  debts]  (/),  convey  to  the  defendant,  E.  F.,  by  a  deed  dated  the 

day  of ,  [or— transfer  (or— assign)  to  the  defendant,  E.  F.,  on  (or— about)  the  .... 

day  of ],  the  following  named  property  [describe  the  property  (g)],  which  is  in  pos- 
session of  said  C.  D.  [or— E.  F]. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  said  C.  D.  for dollars, 

and  interest  thereon  from  the  ....  day  of ;  and  for  a  judgment  against  the  defend- 
ants for  costs ;  and  for  the  subjection  of  so  much  of  said  property  as  may  be  necessary  to 
satisfy  said  demands,  and  for  any  other  relief  the  plaintiff  may  appear  entitled  to. 

G.  H.,  Attorney. 

(The  petition  should  be  verified  unless  the  cause  of  action  "  is  founded  on  a  written 
contract,  or  upon  a  written  indorsement  or  assignment  thereof,"  which  is  filed  with  the 
petition.     See  Form  I  and  notes  thereto). 

(a)  Independently  of  statutes,  a  debtor's  fraudulent  conveyance  of  property  does  not 
give  to  a  court  of  equity  jurisdiction  to  subject  it  for  debts  due  on  legal  demands,  in  an 
action  against  a  person  who  is  subject  to  ordinary  legal  process,  until  that  process  has  been 
exhausted;  as,  by  a  judgment  and  return  of  no  property  found.  2  Bibb,  417-18;  3 
Dana,  509;  80  A>.,  213  and 602.  But  it  is  settled  that,  when  a  creditor  has  an  equitable 
demand  against  his  debtor,  as,  for  money  paid  as  his  surety  (  Waller  v.  Todd,  3  Dana,  509 ; 
McMakin  v.  Stratton,  82  Ky.,  226),  or  money  paid  to  him  under  a  mistake  as  to  the  quan- 
tity of  land  purchased  (/falbert  v.  Grant,  4  A/on.,  580) ;  or  if  a  creditor  has  exhausted 
his  legal  remedy,  as,  by  a  judgment  and  return  of  no  property  found  (see  cases  supra) ;  or, 
if  an  action  at  law  would  necessarily  be  unavailing,  as,  by  reason  of  the  debtor's  non- 
residence  (Scott  v.  Mc Mitten,  I  Litt.,  302;  Scott  v.  Coleman,  5  Mon.,  73),  a  court  of  equity 
will  not  only  take  cognizance  of  the  action,  but,  to  avoid  multiplicity  of  suits,  will  set 
aside  a  fraudulent  conveyance  and  subject  the  property ;  and  that,  whenever  the  court  has 
jurisdiction  of  a  proceeding  in  rem,  the  plaintiff  can  acquire  a  lis  penden  lien  on  the 
property  by  describing  it  in  his  petition  and  obtaining  actual  service  of  a  summons  on  the 
defendants.  Bullitt  v.  Stewart,  3  B.  .1/.,  115;  Parsons  v.  Afeyberg,  I  Duv.y  206;  Ward 
y.Robinson%  <SrV.,  I  Bush,  294;  Murphy,  <5rV.,  v.  Cochran's  trustee,  80  Ky.,  239. 

Formerly,  a  constructive  summons  had  the  same  effect,  as  to  creating  a  lien,  as  actual 
summons  {Scott  v.  McMillen  and  Scott  v.  Coleman,  supra) ;  and,  though  §418  declares  that 
"  no  lien  shall  be  created  on  the  property  of  a  defendant  constructively  summoned  " 
otherwise  than  by  an  attachment  or  by  judgment,  it  seems  to  me  that  the  actual  summons 
of  a  fraudulent  grantee  would  now  create  a  lien,  though  the  grantor  be  constructively 
summoned;  because  the  property  is  the  property  of  the  grantee  until  the  conveyance  is 
set  aside,  and  his  sale  of  it  to  a  bona  fide  purchaser,  without  actual  or  constructive  notice 
of  the  fraud,  would  pass  a  valid  title  (G.  S.,  ch.  44,  art.  I,  §  1) ;  and  that,  on  the  other 
hand,  actual  summons  of  the  grantor  and  constructive  summons  of  the  grantee  would  not 
create  a  lien. 

(b)  Though  £194  of  the  Code  sets  out  with  a  declaration  that  the  plaintiff  "  may  have 
an  attachment  against' the  property  of  the  defendant,"  its  7th  subsection,  by  necessary 


*A«  10  the  right  of  subsequent  creditors  to  set  aside  a  fraudulent  conveyance  see  Lorvry  v.  Fisher, 
&c,  a  BmsA,  70,  and  cases  cited. 
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implication,  authorizes  the  attachment  of  property  which  he  has  conveyed  with  fraudulent 
intent.  See  Marts  v.Pfeiffer,  cVY.,  80  Ky.,  600.  But,  by  suing  as  suggested  in  Form 
63,  a,  the  plaintiff  may  sometimes  get  effective  relief  without  giving  an  attachment-bond. 

(c)  This  action  seems  to  be  transitory,  even  though  the  plaintiff  seek  to  subject  real 
property  only ;  and  certainly  so,  if  he  seek  to  subject  both  real  and  personal  property. 
See  notes  (e)  and  (/),  ante,  p.  48. 

(d)  See  note  (a),  supra. 

(e)  This  allegation,  though  believed  to  be  quite  usual,  is  unnecessary,  for  a  conveyance 
may  be  fraudulent  as  to  creditors  though  made  for  a  valuable  consideration  {Ward*. 
Trotter -,  3  A  fan.,  1  ;  Yoder  v.  Standi  ford,  7  Id.,  478 ;  German  Insurance  Bank  v.  Nunes,  80 
Ky.t  334);  and  it  seems  to  be  inadvisable:  1,  because  §119  of  the  Code  declares  that 
44  the  evidence  relied  on  by  a  party  "  shall  not  be  stated  in  a  pleading ;  and  the  want  of  a 
valuable  consideration  seems  to  be  an  evidential  fact,  proof  of  which,  like  proof  of  the 
debtor's  embarrassed  condition  or  of  any  other  fact  conducing  to  support  the  allegation  of 
an  intent  to  hinder,  is  admissible  without  setting  it  forth  in  the  petition  ;  and,  2,  because 
a  plaintiff,  so  alleging,  might,  perhaps,  be  required  to  prove  that  there  was  no  valuable 
consideration,  though  other  facts  might  be  sufficient  to  show  the  fraud  notwithstanding 
such  consideration.     See  note  (2),  ante,  p.  155. 

(/)  See  G.  S„  ch.  44,  art.  1,  §  1. 
(g )  See  note  (a),  supra. 

b.  Petition,  without  an  attachment  {a)t  to  subject  property  conveyed  by  debtor  without  valuable 
consideration. 

A.  B., Plaintiff,       \  {b)  Circuit  Court. 

against  V  Petition  in  Equity. 

C  D.  and  E.  F Defendants,  j 

The  plaintiff,  A.  B.,  says  that  [set  forth  an  equitable  cause  of  action  against  C.  D.,  or  a  legal 
cause  of  action  with  a  statement  of  facts  showing  that  an  action  at  law  had  been  or  would  be 
unavailing  (<■)] ;  and  that  said  C  D.,  being  indebted  to  the  plaintiff  as  above  stated,  did, 
without   any  valuable   consideration    therefor  (d),  convey  to  the  defendant,  E.  F.,  by 

a  deed  dated  the  ....  day  of ,  [or — transfer  (or — assign)  to  the  defendant,  E.  F., 

on  (or— about)  the  ....  day  of ]  the  following  named  property  [describe  the  prop' 

erty(e)],  which  is  in  possession  of  the  said  E.  F.  [or — C.  D.]. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  said  C.  D.  for dollars,  and 

interest  thereon  from  the  ....  day  of ;  and  for  a  judgment  against  the  defendants 

for  costs;  and  for  the  subjection  of  so  much  of  said  property  as  may  be  necessary  to  satisfy 
said  demands,  and  for  any  other  relief  the  plaintiff  may  appear  entitled  to. 

G.  H.,  Attorney. 

(As  to  verifying  the  petition,  see  parenthetical  note,  ante,  p.  597.) 

(a)  As  to  attaching  property  in  this  action  see  note  (d)  to  this  Form. 

(b)  As  to  the  venue  of  this  action  see  note  (c)  to  last  foregoing  Form. 

(c)  See  note  (a),  ante,  p.  597. 

(d)  Section  2  of  the  act  of  1796  (M.  &  B.,  737)  is  substantially  the  same  as  ch.  44* 
art.  I,  §  1,  of  the  General  Statutes  (except  that  the  latter  applies,  though  the  former  did 
not,  to  transfers  of  choses  in  action),  and  did  not  declare  a  "gift"  void  as  to  creditors 
unless  it  was  made  with  fraudulent  intent ;  and  it  was  held  that  a  conveyance  by  a  debtor 
for  a  good  consideration  (as  to  which  see  note  (b)  to  Form  18,  ante,  p.  533)  was  valid  if  it 
was  neither  intended,  nor  upon  any  reasonable  estimate  could  be  expected,  to  operate  to 
the  injury  or  hindrance   of  any  existing  creditor  or  of  any  contemplated   liability.    9 

B.  Af.,  514;   1  Met.,  351;  3  Bush,  351. 

But  ch.  44,  art.  I,  \z,  of  the  General  Statutes,  declares  that  every  "gift,"  &c,  made 
by  a  debtor,  "  without  valuable  consideration  therefor,  shall  be  void  as  to  all  his  then 
existing  liabilities."  Consequently,  as  to  existing  creditors,  the  fact  that  a  debtor  has  con* 
veyed  property  to  his  wife  or  child  without  valuable  consideration,  instead  of  being,  as _  it 
was  formerly,  merely  an  evidential  fact  to  prove  fraud,  is  conclusive  against  the  validity 
of  the  conveyance. 

And  observe  that  the  statute  does  not  declare  that  the  "gift,"  Ac,  shall  be  deemed 
fraudulent,  but  merely  that  it  shall  be  "void."  Consequently,  though,  as  has  been  sug- 
gested (see  note(^),  p.  597),  §194,  subs.  7,  of  the  Code  authorizes  the  attachment  of  prop- 
erty which  the  debtor  has  conveyed  with  fraudulent  intent,  it  seems  clear  that  it  does  not 
authorize  the  attachment  of  property  which  a  creditor  seeks  to  subject  on  the  ground  that 
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it  was  ««  conveyed  without  valuable  consideration ; "  though  I  suppose  that  a  prior,  as  well 
as  a  subsequent,  creditor  might  entitle  himself  to  an  attachment  by  attacking  the  con- 
veyance on  the  ground  that  it  was  made  with  fraudulent  intent ;  and  that,  in  such  a  case, 
proof  that  there  was  no  valuable  consideration  would  be  admissible  as  an  evidential  fact 
to  show  the  fraud.  See  note  (e),  ante,  p.  598. 
(e)  See  note  {a),  ante,  p.  597. 

c.   Petition,  without  an  attachment  (a) ,  to  subject  land  purchased  by  debtor  in  the  name  of 
another, 

A.  B., Plaintiff,      \  {b)  Circuit  Court. 

against  I  Petition  in  Equity. 

C.  D.  and  E.  F., Defendants.  J 

The  plaintiff,  A.  B.,  says  that  [set  forth  an  equitable  cause  of  action  against  C.  D.;  or  a 
legal  cause  of  action,  with  a  statement  of  facts  showing  that  an  action  at  law  has  been  or  would 
be  unavailing  (c)] ;  and  that  said  C.  D.,  being  indebted  to  the  plaintiff  as  above  stated, 
purchased  from  one  G.  H.,  and  with  his  own  money  paid  for,  a  tract  of  land  situate  in 

county,  and  bounded  as  follows  [describe  it  by  abuttals  or  metes  and  bounds'],  and 

containing acres ;  and  that  by  a  deed  dated  ....  day  of ,  said  G.  H.,  at  the 

request  of  said  C.  D.,  conveyed  said  land  to  the  defendant,  E.  F.  (d)f  and  it  is  now  in  the 
possession  of  said  C  D.  [or — E.  F.]. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  said  C.  D.  for dollars,  and 

interest  thereon  from  the  ....  day  of ;  and  for  a  judgment  against  the  defendants 

for  costs ;  and  for  the  subjection  of  so  much  of  said  land  as  may  be  necessary  to  satisfy 
said  demands,  and  for  any  other  relief  the  plaintiff  may  appear  entitled  to. 

L*  M.,  Attorney. 

(As  to  verifying  the  petition,  see  parenthetical  note,  ante,  p.  597.) 

(a)  As  to  the  plaintiff's  right  to  an  attachment,  see  note  (d)  to  this  Form. 
(6)  This  action  seems  to  be  transitory.     See  note  (/),  ante,  p.  48. 

(c)  See  note  {a),  ante,  p.  597. 

(d)  Chapter  63  of  the  General  Statutes  contains  these  provisions:  "gi9*  When  a 
deed  [conveying  land]  shall  be  made  to  one  person,  and  the  consideration  shall  be  paid  by 
another,  no  use  or  trust  shall  result  in  favor  of  the  latter ;  but  this  shall  not  extend  to 
any  case  in  which  the  grantee  shall  have  taken  a  deed  in  his  own  name  without  the  consent 
of  the  person  paying  the  consideration,  or  where  the  grantee,  in  violation  of  some  trust, 
shall  have  purchased  the  lands  deeded  with  the  effects  of  another  person.  §  20.  Such 
deeds  shall  be  deemed  fraudulent  as  against  the  existing  debts  and  liabilities  of  the  person 
paying  the  consideration." 

1.  Form  63,  c,  shows  that  the  deed  to  E.  F.  is  not  within  either  of  the  exceptions 
contained  in  §19  (see  note  IX,  (3),  ante,  p.  in),  and,  consequently,  that  the  land  is  the 
property  of  E.  F.,  except  as  against  C.  D.'s  creditors. 

2.  As  Title  X,  lh.  IV,  and  §  190  of  the  Code  only  authorize  the  attachment  of  property 
belonging  to  the  defendant  or  property  which  he  has  "  conveyed,"  &c,  with  fraudulent 
intent  (see,  ante,  note  (a),  p.  596,  and  note  (b),  p.  597,)  the  plaintiff  can  not  attach  the 
land  conveyed  to  E.  F. 

3.  The  plaintiff  need  not  allege  that  the  purchase  was  made  with  fraudulent  intent, 
because  from  the  facts  stated  in  the  petition  the  statute  raises  a  conclusive  presumption  of 
fraud.     See  note  6,  ante,  p.  151. 

d-   Petition,  without  an  attachment  (a),  to  subject  personal  property  purchased  by  a  debtor  in  the 
name  of  another. 

A.  B.,   Plaintiff,         \  Lee  Circuit  Court. 

against  \  Petition  in  Equity. 

C.  D.  and  E.  F., Defendants.     ) 

The  plaintiff,  A.  B.,  says  that  [set  forth  an  equitable  cause  of  action  against  C.  D.  ;  or  a 
legal  cause  of  action,  with  a  statement  of  facts  shoiuing  that  an  action  at  law  has  been  or  would 
be  unavailing (b)];  and  that  said  C.  D.,  being  indebted  to  the  plaintiff  as  above  stated 
[and  to  other  persons],  did,  with  intent  to  hinder,  delay,  and  defraud  the  plaintiff  in  the 
collection  of  his  debt  [or— his  creditors  in  the  collection  of  their  debts],  purchase  in  the 
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name  of  the  defendant,  £.  F.  (c),  and  with  his  own  money  pay  for,  the  following  named 
property,  to-wit  [describe  the  property  (</)];  and  that  said  C.  D.  [or — E.  F.]  has  possession 
thereof. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  said  C.  D.  for dollars,  and 

interest  thereon  from  the  ....  day  of ;  and  for  a  judgment  against  the  defendants 

for  costs;  and  for  the  subjection  of  so  much  of  said  property  as  may  be  necessary  to  satisfy 
the  plaintiff's  demands,  and  for  any  other  relief  he  may  appear  entitled  to. 

G.   II.,  Attorney. 

(As  to  verifying  the  petition,  see  parenthetical  note,  ante,  p.  597.) 

(a)  The  plaintiff  is  not  entitled  to  an  attachment,  because  J  194  and  Title  X,  ch.  IV,  of 
the  Code  only  authorize  the  attachment  of  properly  owned  by  the  debtor  or  property 
which  he  has  fraudulently  '• conveyed,"  &c,  to  another  (see,  ante,  note  (a),  p.  596,  and 
note  (b),  p.  597) ;  and  property  which  a  debtor  has,  though  fraudulently,  purchased  in  the 
name  of  another  is  not  the  debtor's  property.     Crozier  v.  Young,  3  Man.,  159-60. 

(b)  See  note  (a)t  ante,  p.  597. 

(c)  We  have  no  statute  declaring  void  or  fraudulent  purchases  of  personal  property 
by  debtors  in  the  names  of  others ;  for  ch.  63,  art.  1,  §20,  of  the  General  Statutes  relates 
only  to  purchases  of  land;  and  ch.  44,  art.  1,  }i,  which  is  substantially  the  same  as  $2  of 
the  act  of  1796  (Af.  dr*  B.,  737)  (except  that  the  former  applies,  though  the  latter  did  not, 
to  choses  in  action),  relates  only  to  fraudulent  conveyances.  Crozter  v.  Young y  3  A/cm., 
159;  Doyle  v.  Sleeper,  1  Dana,  533. 

As  to  the  kind  of  property  to  be  subjected  for  the  payment  of  debts  it  was  held  that 
courts  of  equity  should  not  go  further  than  the  courts  of  law ;  and,  prior  to  the  act  of 
1 82 1  (Af.  6°  B.,  302),  which  authorized  courts  of  chancery,  on  a  return  of  nulla  dona,  to 
subject,  for  debt,  "choses  in  action  belonging  to  the  debtor,"  the  chancellor  would  not 
subject  them,  because  they  could  not  be  subjected  at  law  (Bufordy.  Buford,  1  Bibb,  307; 
AfcFerran  v.  Jones,  2  Lilt.,  222) ;  just  as  the  chancellor  would  not  order  the  sale  of  land 
for  debts  prior  to  the  act  of  1792  (1  Lit.  Laws,  128),  which  authorized  the  sale  of  lands 
under  writs  of  fieri  facias  (Allen,  &c,  v.  Summers,  &c^  3  B.  Af.,  492) ;  and,  consequently, 
the  chancellor  would  not  subject  choses  in  action  which  a  debtor  fraudulently  conveyed  or 
fraudulently  purchased  in  the  name  of  another,  prior  to  the  act  of  1821.  Cosby  v.  Ross* 
admyr,  3  J.  J.  Af.,  290;  Doyle  v.  Sleeper,  1  Dana,  531.  But  it  seems  clear  that,  in  behalf 
of  prior  creditors  (though  not  subsequent  creditors)  who  have  an  equitable  cause  of  action 
against  the  debtor,  or  a  right  to  sue  in  equity  on  a  legal  cause  of  action,  the  chancellor 
will,  on  common  law  principles,  subject  any  property  which  might  be  subjected  under 
execution  and  which  the  debtor  has  purchased  in  the  name  of  another  with  intent  to  de- 
fraud his  creditors  (Crozier  v.  Young,  3  Afon.,  157 ;  Cosby  v.  Ross'  adm'r,  3/.  /.  Af„  290; 
Doyle  v.  Sleeper,  1  Dana,  531J;  and  that,  since  choses  in  action  have  been  made  subject  to 
the  payment  of  debts,  they  come  under  that  rule,  though  they  can  not  be  subjected  under 
execution  (Cosby  v.  Rossy  admyr,  supra)  :  however,  a  debtor's  purchase  of  personal  prop- 
erty in  the  name  of  his  wife  or  child  is  not,  per  se,  fraudulent,  its  validity  being  dependent 
on  circumstances.     I  Dana,  533,  537 ;  9  B.  Af.,  514;  I  Met.,  351  ;  3  Bush,  351. 

(d)  See  note  (a),  ante,  p.  597. 

64.   Creditor's  petition  to  subject  property  of  debtor  who  has  preferred 
a  creditor  (a). 

A.  B Plaintiff,        ^  (b)  Circuit  Court. 

against  > 

C.  D.,  E.  F.,  and  G.  H., Defendants.    J 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  by  a  writing  dated  the day  of 

,  which  he  signed  and  delivered  to  the  plaintiff,  and  which  is  filed  herewith,  prom- 
ised to  pay  to  the  plaintiff dollars  on  the day  of ,  [with  interest  from 

the  said  date,]  but  has  not  paid  any  part  of  said  money  [nor  any  interest  thereon] ;  and  that, 
being  indebted  to  the  plaintiff  as  above  stated,  and  to  the  defendant,  E.  F.,  and  other 
creditors,  the  said  C.  D.,  in  contemplation  of  insolvency,  and  with  the  design  to  prefer  the 
said  E.  F.  to  the  exclusion  of  the  plaintiff  [or— of  his  other  creditors],  did,  by  a  deed 

dated  the  ....  day  of ,  and  which  was  lodged  for  record  in  the  office  of  the  clerk  of 

the  county  court  of county  on  the day  of ,  and  the  tax  on  which  wis 
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then  paid  (c)t  convey  to  said  E.  F.  a  tract  of  land  situate  in county  and  bounded 

as   follows:  [describe  it  by  abulials  or  by  metes  etnd  bounds],   and  containing acres 

[or — all  his  property  (</)] ;  and  that,  on  the  ....  day  of ,  said  E.  F.  conveyed  said 

property  to  the  defendant,  G.  H.,  in  trust  for  the  payment  of  said  E.  F.'s  debts  (e). 

[Or — did,  on  the   day  of ,  transfer  (or — assign)  and  deliver  to  said  E.  F. 

the  following  named  property  to-wit :  (describe  #)](/). 

[And  that  said  C.  D.,  when  he  made  said  conveyance  (or — delivery)  owned  other  prop- 
erty (to-wit:  describing  it  (g) — or)  which  the  plaintiff  is  unable  to  describe.] 

Wherefore  the  plaintiff  asks  [if  his  demand  is  due — for  a  judgment  against  the  said 

C.  D.  for dollars,  and  interest  thereon  from  the  ....   day  of ,  and]  for  a 

judgment  against  the  said  C.  D.  and  E.  F.  for  costs ;  and  that  the  aforesaid  property 
[and  all  other  property  owned  by  said  C.  D.  when  he  made  the  aforesaid  conveyance 
{pr — delivery)]  may  be  subjected  to  the  pro  rata  payment  of  all  the  then  existing  creditors 
of  said  C.  D.,  and  for  any  other  relief  the  plaintiff  may  appear  entitled  to. 

(No  verification  necessary.)  L.  M.,  Attorney. 

(a)  As  to  this  Form,  see  G.  S.,  ch.  44,  art.  2;  and  Code,  §438. 

(b)  Rhorer,  who  resided  in  Oldham  county,  and  who  owned  real  estate  in  that  and 
other  counties  "and  choses  in  action,  &c,  in  Jefferson,"  conveyed  all  his  property  to  the 
Savings  Bank  of  Louisville  for  payment  of  his  debts  to  it ;  and  the  bank  assigned  that 
and  all  its  property  to  Jones  in  trust  for  its  creditors.  Pursuant  to  G.  S.,  ch.  44,  art.  2, 
McCallister's  adm'r  brought  an  action  in  the  Louisville  Chancery  Court  against  Rhorer 
and  Jones,  to  subject  the  property  conveyed  by  Rhorer  to  the  bank;  in  which  Rhorer 
was  summoned  in  Oldham  and  Jones  in  Jefferson  county,  the  bank  not  having  been  made 
a  party;  and  the  Court  of  Appeals,  assuming  that,  if  the  action  was  local,  it  must  have 
been  brought  either  in  the  county  where  Rhorer  resided  or  where  he  made  the  conveyance, 
held  that  it  was  not  local  and  that  the  Louisville  Chancery  Court  had  jurisdiction.  Afc- 
Canister's  adm'r  v.  Savings  Bank,  <5rY.,  80  Ky.,  684. 

According  to  the  common  law,  not  only  are  all  proceedings  in  rem  local,  but  they 
"must  be  brought  where  the  property  sought  may  happen  to  be;"  though,  as  personal 
property  is  transitory,  its  locality  is,  in  legal  contemplation,  that  of  its  owner  (Honore  v. 
Colmesnil,  4  Dana,  291) ;  and  I  perceive  nothing  in  either  the  General  Statutes  or  the 
Code  which  shows  an  intention  to  change  that  rule  with  reference,  at  any  rate,  to  real 
property ;  to  the  contrary,  it  was  expressly  re-enacted  by  \  62,  sub.  3,  of  the  Code,  which 
declares  that  "actions  must  be  brought  in  the  county  in  which  the  subject  of  the  action 
or  some  part  thereof  is  situated  ...  for  the  sale  of  real  property  under  a  mortgage, 
lien,  or  other  incumbrance  or  charge"  (except  for  debts  of  a  decedent).  All  the  prop- 
erty of  a  debtor  who,  in  contemplation  of  insolvency,  attempts  to  prefer  a  creditor,  is 
"  charged  "  by  the  General  Statutes  with  the  payment  of  all  his  debts  pro  rata  ;  and,  if  all 
that  property  be  real  estate,  I  can  not  perceive  on  what  ground  the  court  of  a  county  in 
which  none  of  it  is  situate  can  have  jurisdiction  of  a  creditor's  action  to  enforce  that 
"charge." 

It  seems  clear,  however,  as  was  held  in  the  McCallister  case,  that  a  court  having  juris- 
diction as  to  any  part  of  such  debtor's  property,  real  or  personal,  has  jurisdiction  as  to  all 
of  it  (see  note  (e),  ante,  p.  48).  But  it  seems  to  me  that  the  Louisville  Chancery  Court 
had  no  jurisdiction  of  that  case,  unless  on  the  ground  that  Jones  and  Rhorer  were  "  prop- 
erly joined "  as  defendants,  according  to  the  meaning  of  \  78  of  the  Code.  Upon  the 
transfer  to  the  bank,  it  became,  under  the  statute,  a  trustee  for  Rhorer's  creditors.  In 
general,  trusts  are  not  assignable  r  and  that  the  legislature  did  not  contemplate  the  assign- 
ment of  such  a  trust  as  that  is  shown  by  the  provision  that  "it  shall  not  be  necessary  to 
make  any  persons  defendants  except  the  debtor  and  the  transferee."  As  the  bank  con- 
tinued to  be  trustee,  notwithstanding  its  assignment  to  Jones,  and  as  choses  in  action 
were  part  of  the  property,  a  summons  of  the  bank  in  Jefferson  county  would  have  given 
jurisdiction  as  to  Rhorer  and  all  the  property ;  but  I  submit  that  the  summons  of  Jones 
in  Jefferson  did  not  do  so,  though,  under  the  Code,  he  may  have  been  a  necessary  party, 
if,  as  the  court  states,  he  had  possession  of  the  property  :  but  the  bank's  assignment  to 
Jones  did  not  give  him  possession  of  the  Rhorer  property,  because  it  passed  no  title 
thereto  if  the  plaintiff's  allegations  were  true,  as  the  court  was  bound,  as  against  the 
plaintiff,  to  assume  they  were ;  and  I  submit,  consequently,  that  the  court  erred  in  saying 
that  Jones  had  "the  apparent  title"  thereto.  The  fact  that  Jones  was  a  necessary  party 
did  not  necessarily  give  jurisdiction  as  to  Rhorer  or  the  property.  Fernold  v.  Spear,  3 
Met.,  459. 
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(c)  Compare  G.  S.,  ch.  24,  g  31,  with  G.  S.,  ch.  44,  art.  2,  }2. 

(<*)  See  80  A>.,  690. 

(^)  According  to  Mc Canister's  admyr  v.  Savings  Bank,  supra,  both  E.  F.  and  G.  H. 
should  be  made  defendants,  though  ch.  44,  art.  2,  £3,  declares  that  "  it  shall  not  be  neces- 
sary to  make  any  persons  defendants  except  the  debtor  and  the  transferee : "  the  Code 
supersedes  the  General  Statutes  when  they  conflict. 

(/)  Section  1,  art.  2,  G.  S.f  ch.  44,  declares  that  a  sale,  &c,  of  property  by  a  debtor, 
in  contemplation  of  insolvency,  &c,  shall  operate  as  a  transfer  of  all  his  property  for  the 
benefit  of  all  his  creditors;  whilst  J 2  of  that  article  declares  that  such  transfers  shall  be 
subject  to  the  control  of  courts  of  equity  upon  a  petition  "  filed  within  six  months  after 
the  mortgage  or  transfer  is  legally  lodged  for  record  or  the  delivery  of  the  property  or 
effects  transferred;"  and  according  to  a  dictum  in  IVintersmith,  &c,  v.  Pointer,  cW.,  2 
Met.,  457,  the  correctness  of  which  was  questioned  in  Story  v.  Graham,  4  Id.,  319,  the 
plaintiff's  petition  must  show  that  the  action  was  commenced  within  the  prescribed  time. 
It  seems  clear  that  said  dictum  was  correctly  questioned,  if  the  prescribed  time  is  to  be 
regarded  as  a  /imitation ;  but  incorrectly  questioned,  if,  as  seems  probable,  suing  within 
the  prescribed  time  is  to  be  regarded  as  a  condition  precedent  to  the  plaintiff's  right  to 
maintain  an  action.  Clearly,  the  safest  course  is,  to  make  the  petition  show  that  the 
action  was  brought  within  the  prescribed  time,  if  such  is  the  fact. 

(  g)  This  is  not  necessary  ;  but  the  plaintiff,  by  describing  the  property  in  his  petition 
and  having  the  debtor  and  transferee  summoned,  can  create  a  lis  pendens  lien  on  the  prop- 
erty (see  note  (a)  ante,  p.  597) ;  and  thus  avoid  any  question  as  to  the  effect  of  a  sale  of  the 
property  by  the  transferee  pendente  lite. 

65.    Creditors  petition  on  a  married  woman* s  contract  for  neces- 
saries (a). 

A.  B., Plaintiff,       "I  (b)  Circuit  Court. 

against  \  Petition  in  Equity. 

C.  D.  and  E.  D., Defendants,  j 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  D.,  is,  and  at  the  time  of  making  the 
contract  hereinafter  mentioned  was,  the  wife  of  the  defendant  {c),  E.  D.;  and  that  by  a 

writing  dated  the   ....   day  of ,  which  she  [or — they  (</)]  signed  and  delivered  to 

the  plaintiff,  and  which  is  filed  herewith,  she  [or—  they]  promised  to  pay  to  the  plaintiff 

dollars after  said  date,  in  consideration  of  [describe  the  property;  or 

say,  the  property  which  is  described  in  the  account  which  is  heretvith  fled,  marked  Exhibit  A\, 
which  was  sold  and  delivered  to  her  by  the  plaintiff,  and  which  was  necessary  for  her  use 

[or — for  the  use  of  her  family ;  or — for  the  use  of  her  husband  ;  or — for  the  use  of » 

who  was  a  member  of  her  family] ;  and  that  she  is  the  owner  in  fee  simple  [<v—  for  life], 

and  not  for  her  separate  use  (e),  of  a  tract  of  land  situate  in county  and  bounded 

as  follows :  [describe  it  by  abuttals  or  metes  and  bounds],  and  containing acres;  [that 

said  land  can  not  (or— can)  be  divided  without  materially  impairing  its  value  (/)],  and  that 
no  part  of  said  money  nor  any  interest  thereon  has  been  paid. 

Wherefore  the  plaintiff  asks  for  a  judgment  subjecting  said  land  or  so  much  thereof  as 

may  be  necessary  to  satisfy  the  said  demand,  with  interest  thereon  from  the day  of 

,  and  costs,  and  any  other  relief  the  plaintiff  may  appear  entitled  to. 

(No  verification  necessary.)  L.  M.,  Attorney. 

(a)  As  to  this  Form,  see  note  (2),  ante,  p.  32. 

(b)  As  this  action  is  purely//*  rem,  it  seems  clear  that  it  should  be  brought  in  the 
county  where  the  land  lies.     See  notes,  ante,  p.  48. 

(c)  In  view  of  §34  of  the  Code,  it  seems  advisable  to  join  the  husband  as  defendant 
with  his  wife,  though  ch.  52,  art.  2,  §  2,  of  the  General  Statutes  declares  that  "  the 
remedy  may  be  against  both  or  against  her  alone."     See  note  (e)  to  Form  64. 

{d)  This  should  be  alleged,  to  avoid  a  variance,  if  the  husband  signed  the  writing, 
though  no  relief  be  asked  for  against  him. 

(e)  Ch.  52,  art  2,  \  2,  relates  only  to  the  wife's  general  property.  7  Bush,  509.  As  to 
subjecting  her  separate  property,  sec  note  (I),  ante,  p.  31. 

(/)  As  to  this  allegation,  see  note  (c),  ante,  p.  576. 
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66.    Creditor's  petition  against  heirs  [or  devisees  (a)]  on  contract  of  an- 
cestor [or  testator]  (J?) . 


[c)  Circuit  Court. 


Petition  in  Equity. 


^.     B., Plaintiff, 

against 
".   E>.  and  E.  D.,  heirs,  and  G.  H.,  ad- 
ministrator of  F.  D., Defendants. 

The  plaintiff,  A.  B.,  says  that,  on  and  between  the  ....  day  of ,  and  the  .... 

lay  of ,  he  sold  and  delivered  to  the  aforesaid  F.  D.  merchandise  of  the  value 

>f    dollars,  the  particulars  of  which  are  stated  in  the  copy  filed  herewith,  marked 

K9  of  the  plaintiff's  account  of  said  sales  [and  that,  on  the  ....  day  of ,  he  re- 
quested said  F.  D.  to  pay  said  account  (</)];  that  said  F.  D.  died  intestate,  leaving  as  his 
tieirs  the  defendants,  C.  D.  and  E.  D.,  his  sons  and  only  descendants  (e) ;  that  they  have 

received,  as  distributees  of  said  F.  D.,  personal  property  of  the  value  of dollars 

[/),  and  inherited  from  him  real  property  of  the  value  of,  and  which,  on  the day 

of ,  they  sold  and  conveyed  for  the  sum  of, dollars  (g) ;  [or— inherited  from 

him  a  tract  of  land  situate  in county,  and  bounded  as  follows :  {describe  by  abut- 
tals or  metes  and  bounds)  (h),  and  containing acres]  ;  that,  on  the  ....  day  of , 

the  county  court  of county,  by  orders  duly  made(s),  appointed  and  qualified  the 

defendant,  G.  H.,  as  administrator  of  said  F.  D.'s  estate  (J) ;  and  that  no  part  of  the 
aforesaid  account,  nor  interest  thereon,  has  been  paid. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  said  C.  D.  and  E.  D.  for 

dollars,  and  interest  thereon  from  the  ... .  day  of ,  and  costs,  {w— for dollars, 

being  the  value  of  the  personal  property  distributed  to  them  as  aforesaid,  and  that  the 
land  aforesaid,  or  so  much  thereof  as  may  be  necessary,  may  be  subjected  for  the  payment 

of  the  plaintiff's  demand,  and  interest  thereon  from  the  ....  day  of ,  and  costs,]  and 

for  any  other  relief  the  plaintiff  may  appear  entitled  to  (£).  L.  M.,  Attorney. 

(Not  only  should  the  petition  be  verified  (see  Form  I),  as  the  action  is  on  an  un- 
written contract ;  but  with  it  should  be  filed  a  separate  affidavit  of  the  plaintiff  or  of  his 
agent  in  his  absence  from  the  State,  "  stating  that  the  demand  is  just,  and  has  never  to 
his  knowledge  or  belief  been  paid,  and  that  there  is  no  offset  or  discount  against  the 
same,  or  any  usury  therein"  (Code,  §437;  G.  S.,  ch.  39,  art.  2,  ?35);  and  the  affidavit- 
testimony  of  one  or  more  disinterested  persons  proving  the  correctness  of  the  account. 
See  note  3,  ante,  p.  320. 

And  it  seems  to  me  that  the  affidavit  of  the  plaintiff  or  his  agent  should  also  state  that 
a  demand  of  payment,  accompanied  with  the  requisite  affidavit  and  proof  when  proof  is 
necessary,  had  been  made  of  the  administrator,  or  that  there  was  no  administrator:  in 
note  I  to  J  437,  ante,  p.  319,  I  stated,  on  the  authority  of  Perry  v.  Seitz,  2  Duv.,  122,  and 
Johnson  v.  Bell,  4  Bush,  405,  that  no  demand  on  the  personal  representative  is  necessary 
to  enable  a  creditor  to  maintain  an  action  against  heirs  or  devisees ;  but  I  believe  that 
I  erred  in  doing  so,  because  I  have  discovered  that  ch.  37,  art.  2,  J?  35  and  36,  of  the 
Revised  Statutes,*  on  which  the  decision  Perry  v.  Seitz  was  founded,  and  §473  of  the 
Code  of  1854,1  on  which  the  decision  in  Johnson  v.  Bell  was  founded,  differ  materially 
from  ch.  39,  art.  2,  of  the  General  Statutes;  ?35  of  which  declares  that  "all  demands 
against  the  estate  of  a  decedent "  shall  be  verified  by  affidavit  as  above  suggested,  and 
J  37  of  which  declares,  that  "before  such  affidavit  is  made,  no  action  shall  be  brought,  or 

♦Section  35  declares  that  "all  demands  against  the  estate  of  a  decedent  shall  be  verified "  in  the 
manner  above  suggested ;  and  \  36  declares  that  "  No  recovery  shall  be  had  of  any  such  demand  until 
**ch  affidavit  be  made  and  filed  in  the  court." 

t Section  473  re-enacts  said  if  35  and  36,  and  declares  that M  no  suit  shall  be  brought  against  a  personal 
representative  until  after  a  demand  is  made  of  him,  accompanied  with  the  affidavit  required/' 
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recovery  had,  on  any  such  demand,  nor  until  demand  of  payment  thereof  has  been  made 
of  the  personal  representative,  accompanied  by  affidavit  of  its  justice." 

And  though  an  action  against  heirs  for  a  judgment  to  the  extent  of  the  value  of  prop- 
erty inherited  and  sold  by  them  (not  exceeding  the  amount  of  the  plaintiff's  claim)  is  not 
an  action  against  the  estate  of  the  decedent,  yet,  as  the  plaintiff's  claim  is  founded  on  a 
demand  against  the  estate  of  the  decedent,  a  court  of  equity  would  probably  refuse  relief 
to  a  creditor  who  has  failed  to  comply  with  the  provisions  as  to  such  demands :  see  Perry  v. 
Seitz,  supra,  which  was  an  action  against  a  devisee  who  sold  the  real  property  and  re- 
moved from  the  State  the  personal  property  devised  to  her. 

Moreover,  if  the  defendant  be  an  infant,  an  affidavit  should  be  filed  with  the  petition, 
or  afterward,  stating  that  he  has  no  guardian,  &c,  or,  it  would  seem,  stating  his  name  if 
there  is  one.     See  Code,  §38,  subs.  1.) 

(a)  Devisees  are  liable  in  the  same  manner  as  heirs  for  the  debts  of  the  decedent. 
G.  S.f  ch.AA%  ar*-  i>  $5- 

(b)  I.  As  to  actions  at  law  against  heirs  and  devisees,  see  Form  16,  ante,  p.  519,  and 
notes  thereto,  several  of  which  apply  to  actions  in  equity. 

2.  For  a  discussion  as  to  the  law  concerning  actions  against  heirs  and  devisees,  see 
note  II,  ante,  p.  372. 

An  act  of  1819  (M.  <5r»  B.,  780),  allowed  creditors  to  sue  heirs  or  devisees:  I,  if  a  judg- 
ment against  the  personal  representative  had  proved  fruitless ;  and,  2,  if  no  personal  rep- 
resentative had  been  appointed  within  one  year  after  the  decedent's  death.  But  ch.  44, 
{jo,  of  the  General  Statutes,  allows  such  actions  to  be  brought  in  equity  without  pre- 
scribing either  of  those  pre-requisites ;  and  under  said  section  an  action  may  be  maintained 
against  heirs  after  the  recovery  of  a  fruitless  judgment  against  the  administrator  {Hap- 
tens v.  Stout,  6  Bush,  375  ;  Craig  v.GarnetCs  admW,  9  Id.,  102) ;  and  in  such  action,  which 
must  be  on  the  original  cause  of  action,  a  judgment  against  the  administrator  is  prima 
facie  evidence  as  to  the  amount  due  to  the  plaintiff.     2  Duv.,  406;  6  Bush,  381. 

3.  Though  in  an  action  at  law  by  a  creditor  it  is  not  necessary  for  him  to  show  the 
reception  of  assets  by  heirs,  in  order  to  entitle  himself  to  a  judgment  to  be  levied  of 
assets  which  have  come  or  may  come  to  their  hands,  it  seems,  according  to  Hagan,  &c, 
v.  Patterson,  10  Bush,  441,  that  a  creditor  can  not  maintain  an  action  in  equity  against 
them  unless  his  petition  shows  that  he  has  a  substantial  cause  of  action,  by  alleging  their 
reception  of  property  real  or  personal ;  and,  if  they  be  infants,  it  is  erroneous  to  authorize 
a  sale,  under  execution,  of  land  descended  to  them:  "  the  sale  should  be  made  under  the 
supervision  of  the  chancellor,  and  not  by  the  sheriff  acting  under  a  writ  of fieri facias" 

(c)  If  administration  has  been  granted  of  the  estate  of  the  decedent,  a  creditor's  action 
for  the  sale  of  property  descended  from  him  must  be  brought  in  the  county  in  which  the 
administrator  was  appointed  (Code,  §62,  subs.  3,  and  §66);  as  to  the  jurisdiction,  if  no 
administrator  has  been  appointed,  see  18  B.  M.,  865-66.  But  it  seems  clear  that  m 
action  for  a  personal  judgment  against  heirs  to  the  extent  of  the  value  of  personal  prop- 
erty distributed  to  them,  or  of  real  property  inherited  and  sold  by  them,  is  transitory. 

(d)  This  averment  is  not  necessary  except  for  the  purpose  of  entitling  the  plaintiff  to 
interest  accruing  before  the  commencement  of  the  action.  See,  ante,  note  VI,  page  73; 
note  (2),  page  78;  and  86  Ky.,  675-76. 

(e)  As  to  stating  the  pedigree  of  heirs,  see  note  2,  ante,  p.  520. 
(/)  See  Code,  \  434,  and  10  Bush,  444. 

{g)  See  G.  S.,  ch.  44,  art.  I,  §8. 

(h)  A  description  of  the  land  is  necessary,  1,  to  create  a  lis  pendens  lien  on  it  (see  cases 
cited  in  note  to  §442,  ante,  p.  324) ;  and,  2,  to  enable  the  court  to  order  a  sale  of  it.  See 
cases  cited  in  note  (b),  ante,  p.  297. 

(1)  See  Code,  \  122,  and  notes  thereto. 

(/)  According  to  Buford  v.  Pawling 's  exr's,  &c,  5  Dana,  285,  the  administrator 
-would  be  "a  proper,  if  not  a  necessary  party,"  though  no  relief  is  asked  for  against  him. 
Perry  v.  Seitz,  2  Duv.,  122,  was  an  action,  with  an  attachment,  to  subject,  for  the  debt  of 
a  testator,  property  belonging  to  his  devisee,  who  was  alleged  to  have  sold  the  real  prop- 
erty, and  to  have  removed  from  the  State  the  personal  property,  devised  to  her ;  and  it 
was  held  that  the  executor  of  the  testator,  if  he  had  one,  was  a  necessary  party :  if  so,  it 
follows,  a  fortiori,  that  the  administrator  is  a  necessary  party  to  an  action  against  heirs  to 
subject  lands  descended  to  them.  And  see  Alexander  &*  Lancashire  v.  Quiglefs  exr>s,  2 
Duv.,  408.  But,  even  if  the  administrator  is  not  a  necessary  party  and  is  not  made  a 
party,  the  facts  as  to  his  appointment  should  be  stated  to  show  that  the  court  has  juris- 
diction of  the  action  against  the  heirs.     See  note  (c),  supra. 
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{k)  As  to  the  kind  of  judgment  which  should  be  rendered  in  actions  in  equity  against 
heirs  and  devisees,  see  2  Bibb,  437;  3  Afar.,  471 ;  2  /./.  M.,  329;  3  Dana,  394;  8  B.  Af., 
389 ;  4  Bush,  347  ;  10  /</.,  444. 

6j.   Creditor* s  petition  for  settlement  of  estate  of  deceased  debtor  {a). 

(b)  Circuit  Court. 

A.  B.t , Plaintiff, 

against 


C.  D.f  administrator;  E.  F.,  F.  F.,  and  G.  F.,  \  \  Petition  in  Equity, 

heirs ;  [H.  F.,  widow  ;]  and  J.  J.  and  [naming   I  Defendants. 
the  other]  creditors  of  M.  F.,  deceased, J 

The  plaintiff,  A.  B.,  says  that  [set  forth  a  legal  or  equitable  cause  of  action  against  M.  /*., 
deceased] ;  that  said  M.  F.  died  intestate  and  unmarried,  [or — leaving  as  his  widow  the 
defendant,  H.  F.;]  and  leaving  as  his  only  heirs  the  defendants,  E.  F.,  F.  F.,  and  G.  F. 
[or — the  defendant,  E.  F.,  and  the  other  persons  named  in  the  caption  hereof  as  said 
M.'s  heirs]  who  were  [state  facts  showing  that  they  are  heirs  (r)]  ;  and  having  as  his  only 
creditors,  so  far  as  the  plaintiff  knows,  the  defendant,  J.  J.,  and  the  other  persons  named 
in  the  caption  hereof  as  said  M.  F.'s  creditors;  that  so  far  as  is  known  to  the  plaintiff, 

the  said  M.  F.'s  debts  amount  to dollars,  and  the  value  of  the  personal  property 

left  by  him  is dollars,  and  the  value  of  the  real  property  left  by  him  is 

dollars  (d),  and  there  are  no  liens  thereon  [except  a  lien  on  said  real  (or — personal)  prop- 
erty for dollars,  which  is  held  by  the  defendant, ];  amd  that,  on  the  .... 

day  of ,  the  county  court  0/ county,  by  orders  duly  made  (e),  appointed  and 

qualified  the  defendant,  C.  D.,  to  administer  the  said  M.  F.'s  estate. 

Wherefore  the  plaintiff  asks  for  process  against  the  persons  named  as  defendants  in 
the  caption  hereof,  commanding  them  to  answer  and  present  their  demands,  if  any  they 
have,  and  that  so  much* of  said  property  as  may  be  necessary  be  subjected  to  the  payment 
of  said  decedent's  debts  (/)  and  the  costs  of  this  proceeding,  and  for  any  other  relief  the 
plaintiff  may  appear  entitled  to.  S.  T.,  Attorney. 

(As  to  verifying  the  petition,  see  parenthetical  note,  ante,  p.  597. 

As  to  the  plaintiff's  affidavit  and  proof  as  to  his  claim,  and  making  demand  on  the  ad- 
ministrator, which  should  be  done  before  suing,  see  notes  to  §437). 

(a)  As  to  this  Form,  see  Code,  $428  to  437. 

(b)  This  action  must  be  brought  in  the  county  in  which  the  decedent's  personal  repre- 
sentative was  qualified.     Code,  $62,  subs.  3,  and  65. 

(O  As  to  stating  the  pedigree  of  heirs,  see  note  2,  ante,  p.  520. 

{ft)  A  description  in  the  petition  even  of  the  property  of  which  the  plaintiff  has 
knowledge  is  not  expressly  required  by  the  Code ;  and  it  seems  to  be  unnecessary,  as  the 
case  must  be  referred  to  a  commissioner  (§430),  who  should  be  required  so  to  describe  the 
property  that  the  court  may  order  a  sale  of  it  (as  to  which  see  cases  cited  in  note  (b),  ante, 
p.  297) ;  and  also  to  report  whether  or  not  any  tract  or  parcel  of  land  can  be  divided 
without  materially  impairing  its  value.     See  Code,  §  694. 

[e)  See  Code,  \  122. 

(/)  As  to  preferences  of  creditors  of  decedents,  see  G.  S.,  ch.  39,  art.  2,  §§33,  34,  and 
Mulaoon,  &*c,  v.  Crawford's  adnCr,  14  Bush,  12$. 

68.   Petition  to  dissolve  and  settle  a  partnership  (a). 

John  Smith, Plaintiff,        \         Franklin  Circuit  Court. 

against  V  Petition  in  Equity. 

Richard  Jones, Defendant.    J 

The  plaintiff,  John  Smith,  states  that,  on  the  ....  day  of ,  [by  a  written  covenant 

of  that  date  which  was  executed  by  him  and  the  defendant,  Richard  Jones,  and  which  is 
filed  herewith,]  he  formed  a  partnership  with  the  defendant,  under  the  style  of  John 
Smith  &  Co.,  in  the  business  of  buying  and  selling  merchandise  in  the  city  of  Frankfort. 
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By  the  terms  of  the  partnership,  each  was  to  put  in  an  equal  amount  of  capital,  and  share 
equally  in  the  profits,  losses,  and  labors  of  the  business,  and  the  firm  was  to  continue  five 
years  unless  sooner  dissolved  by  consent. 

The  partnership  has  continued  nearly  two  years,  during  which  time  the  firm  has  done  a 
large  business.  Since  the  commencement  of  the  partnership  the  defendant  has  formed 
habits  of  intemperance,  which  wholly  disqualify  him  as  a  manager  or  partner  of  a  mer- 
cantile concern.  These  habits  are  now  confirmed,  and  render  the  continuance  of  the  con- 
nection hazardous  to  the  plaintiff,  yet  the  defendant  will  not  consent  to  a  dissolution  and 
settlement  of  the  firm. 

Wherefore,  he  prays  judgment  for  the  dissolution  of  the  partnership,  for  the  settle- 
ment of  the  business  and  accounts  of  the  firm,  for  the  division  of  the  assets  that  may 
remain  after  the  payment  of  the  firm  debts,  and  for  other  proper  relief. 

(Verification  as  in  Form  I.)  John  Smith. 

{a)  This  Form,  except  the  bracketed  part  of  it,  has  been  copied  from  the  Code  of  i8<U, 
P.  375- 

69.  Petition  against  a  guardian  and  his  surety,   impeaching  guar- 
diaris  settled  account  (a). 

(6)  Circuit  Court. 

A.  B.,  C.  D.  by  his  next  friend,  E.  F.,  and  the  ) 


•  Petition  in  Equity. 


Commonwealth  of  Kentucky  suing  for  the  \  Plaintiffs, 

benefit  of  said  A.  B.  and  C.  D., J 

against 
G.  H.  and  I.  J., Defendants. 

The  plaintiffs,  A.  B.,  C.  D.  by  his  friend,  E.  F.  (c)f  and  the  Commonwealth  of  Ken- 
tucky suing  for  the  benefit  of  said  A.  B.  and  C.  D.,  say  that  the  defendant,  G.  H., 
having  been    appointed  guardian  of  the  said   A.   B.  and  C.  D.,  by  an  order  duly  made 

by  the  county  court  of county,  the  said  G.  H.,  as  principal,  and  the  defendant, 

I.  J.,  as  his  surety,  executed  a  covenant  to  the  plaintiff,  the  Commonwealth  of  Ken- 
tucky, dated  the  ....  day  of  ,  which  was  approved  by  said  court  [and  an  at- 
tested copy  of  which  is  filed  herewith],  in  which  it  was  recited  that  the  said  G.  H.  had 
been  appointed  guardian  of  the  said  A.  B.  and  C.  D.,  and  was  covenanted  by  the  de- 
fendants that  the  said  G.  H.  would  faithfully  discharge  the  trust  as  guardian  as  aforesaid, 
and  which  bond  is  in  the  office  of  the  clerk  of  said  court ;  and  that,  on  the  ....  day 

of  ,  the  said  G.   H.  made  an  ex-parte  settlement  of  his  account  as  guardian  as 

aforesaid  with  said  court,  showing   that  he  owed     dollars  [or — owed  nothing]  to 

said  A.  B.  and  C.  D.,  but  that  said  account  is  erroneous  in  the  following  particulars, 
to-wit — 

[Set  forth,  specifically,  each  error  of  omission  or  commission  to  the  prejudice  of  the  plain* 
tiffs  (</)]. 

Wherefore  the  plaintiffs  say  that  the  said  G.  H.  did  not  faithfully  discharge  the  trust 
as  guardian  as  aforesaid,  and  ask  for  a  judgment  in  favor  of  the  said  A.  B.  and  C.  D. 

against  the  defendants  for dollars  [and  interest  thereon  from  the  ....  day  of 

],  and  costs,  and  for  any  other  relief  the  said  A.  B.  and  C.  D.  may  appear  en- 
titled to.  L.  M.,  Attorney. 

(Verification  of  the  petition  is  unnecessary;  but  E.  F.  should  make  an  affidavit,  to  be 
filed  with  the  petition,  stating  that  the  plaintiff,  C.  D.,  resides  in  [or — is  a  non-resident  of] 
Kentucky,  is  under  twenty-one  years  of  age,  and  has  no  guardian  residing  in  Kentucky 
except  the  defendant,  G.  H.;  and  that  the  affiant  resides  in  Kentucky  and  is  free  from 
disability.     See  Code,  §§35,  37). 

{a)  As  to  ordinary  actions  on  guardians'  bonds,  see  Form  17  a,  ante,  p.  523,  and  notes 
thereto,  several  of  which  are  applicable  to  the  present  Form. 
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(b)  This  action  must  be  brought  in  the  county  in  which  the  guardian  was  qualified. 
Code,  {67. 

(c)  See  Code >\ IS- 

(d )  See  3d  paragraph  of  notes,  ante,  p.  76. 

70.   Petitions  of  widows  for  dower  and  rents.  * 

a.  Petition  against  husband's  vendee  {a). 

A.  B., Plaintiff,        \  (b)  CIRCUIT  COURT. 

against  >  Petition  in  Equity. 

C.  D., Defendant.    J 

The  plaintiff,  A.  B.,  says— 

1.  That,  on  the  ....  day  of ,  M.  B.,  who  has  since  died,  was  her  husband  and 

was  seized  of  an  estate  in  fee  simple  of  a  tract  of  land  situate  in county  and  bounded 

as  follows :  [describe  it  by  abuttals  or  metes  and  bounds},  and  containing acres;  and 

that,  on  the  day  aforesaid,  he,  without  the  plaintiff's  concurrence,  conveyed  said  land  to 
the  defendant,  C.  D.,  who  now  has  possession  thereof,  and  has  failed  to  assign  dower 
therein  to  the  plaintiff  (r). 

2.  She  says  that  the  rents  and  profits  of  said  land  are  of  the  value  of dollars 

per  annum. 

Wherefore  she  asks  for  an  assignment  to  her  of  dower  in  said  land,  and  for  a  judg- 
ment against  the  defendant  for  the  value  of  one-third  of  the  rents  and  profits  thereof  that 
may  accrue  whilst  this  action  is  pending,  and  for  costs,  and  any  other  relief  she  may  ap- 
pear entitled  to(</). 

(Verification  as  in  Form  1.)  E.  F.,  Attorney. 

(a)  As  to  this  Form,  see  G.  S.,  ch.  52,  art.  4,  Jg  2,  4,  and  9. 

(b)  This  action  is  local.     Code,  \  62,  subs.  1. 

(c)  Upon  the  death  of  the  husband,  his  vendee  holds  the  land  adversely  to  the  wife, 
and  it  is  not  necessary  for  her  to  request  an  assignment  of  dower  before  suing.  79  Ky., 
501  and  515;  note  5  (3),  ante,  p.  in. 

(d)  The  widow  can  sue  for  dower  and  rents  in  one  action  (Code,  i&3,  subs.  2) :  or  she 
may  sue  for  dower,  and,  after  the  termination  of  the  action  in  her  favor,  can  sue  for  the 
rents ;  and  if  she  die  before  the  termination  of  the  action,  her  personal  representative  can 
maintain  an  action  for  the  rents,  if  it  be  shown  that  she  was  entitled  to  dower.  Magruder 
v.Stnith,  79  Ky.,  512. 

b.  Petition  against  husband'1  s  devisees  [or  heirs]  (a). 

A.  B., Plaintiff,  1  Circuit  Court. 

C.  D.,  E.  F.,  [G.  H.,  ZndTj.,  exO  n  ,     .     f         [  Petition  in  E<*uity- 
eculor  of  m!  B.»], .....}  defendants.     J 

l.  The  plaintiff,  A.  B.,  says  that  her  husband,  M.  B.,  died  on  the  ....  day  of , 

leaving  a.  will  by  which  he  devised  his  real  property  to  the  defendants,  C.  D.  and  E.  F., 

to  be  equally  divided  between  them;  that,  on  the  ....  day  of ,  the  county  court 

of county,  by  orders  duly  made  (b),  admitted  said  will  to  record  [and  appointed 

and  qualified  the  defendant,  G.  H.,  executor  thereof*];  that,  at  the  time  of  said  M.  B.'s 

death,  he  was  seized  of  an  estate  in  fee  simple  of  a  tract  of  land  situate  in county, 

and  bounded  as  follows,  to-wit  (describe  it  by  abuttals  or  metes  and  bounds),  and  containing 

acres ;  and  was  also  entitled  in  fee  simple  to  a  tract  of  land  (to  be  described  as  above 

suggested),  which  the  defendant,  G.  H.,  covenanted  to  convey  to  him  by  a  contract  which 
is  in  possession  of  the  defendant,  I.  J.*] ;  and  that  dower  has  not  been  assigned  to  her  in 
said  land  [or — lands]. 


*  Sec  \  499  of  Code  as  to  actions  for  division  of  lands  or  for  dower,  which,  however,  does  not  affect 
equity  jurisdiction.    See  subsection  x6  of  that  section. 
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2.  She  says  that,  since  the  ....  day  of (<-),  the  rents  and  profits  of  said  land 

for — lands],  excluding  the  mansion-house,  yard,  garden,  the  stable  and  lot  on  which  it 
stands  and  orchard  [or — there  being  no  mansion-house  thereon]  have  been,  and  now  are, 
of  the  value  of dollars  per  annum. 

Wherefore  the  plaintiff  asks  for  an  assignment  to  her  of  dower  in  said  land  \cr — lands], 
and  for  a  judgment  against  said  C.  D.  and  E.  F.  for  one-third  of  the  value  of  the  said 

rents  and  profits  from  the  ....  day  of ,  until  dower  shall  be  assigned  to  her  {d)t 

and  for  costs,  and  any  other  relief  she  may  appear  entitled  to. 

(Verification  as  in  Form  I.)  L.  M.,  Attorney. 

(a)  As  to  this  Form,  see  G.  S.t  ck.  52,  art.  4,  $2,  4,  8,  9,  and  12;  and  notes  [b)  and 
(d)  to  the  last  foregoing  Form. 

*  The  bracketed  parts  of  this  Form  which  are  followed  by  *  should  be  omitted,  unless 
the  plaintiff  claims  dower  in  land  to  which  her  husband  was  entitled  by  an  executory  con- 
tract. 

(6)  See  Code,  §122. 

(e)  State  a  day  not  more  than  five  years  before  the  commencement  of  the  action. 

{d)  The  plaintiff  is  not  entitled  to  interest.     Moore,  6rV.,  v.  Calvert,  &<-.,  6  Busk,  356. 

71.   Petitions  for  divorce,  alimony,  &c. 

a.    Wife's  petition  for  alimony  (a) . 

A.  B., Plaintiff,        *|        (d)  Circuit  Court. 

against  >  Petition  in  Equity. 

C.  B., Defendant.     J 

The  plaintiff,  A.  B.,  says  that,  on  the   ....   day  of ,   she  and  the  defendant, 

C.  B.,  were  lawfully  married,  and  lived  together  as  husband  and  wife  until  the  ....  day 

of ;  when,  without  any  just  or  reasonable  cause  therefor,  he  deserted  her  and  has 

ever  siuce  refused  to  live  with  her  or  to  furnish  any  means  for  her  support,  though  having 
ample  [or — sufficient]  means  for  that  purpose;  that  she  resides,  and  for  some  while  has 

resided,  in county  (£),  in  the  State  of  Kentucky ;  and  that  she  is  unable  to  give  a 

description  of  his  property. 

Wherefore  she  asks  that  he  be  required  to  answer  the  interrogatories  annexed  hereto, 
and  for  such  alimony  as  to  the  court  may  seem  reasonable  (<:),  and  for  maintenance  whilst 
this  action  is  pending  (d),  and  for  costs,  including  a  reasonable  attorney's  fee,  and  for  any 
other  relief  she  may  appear  entitled  to.  E.  F.,  Attorney. 

(No  verification  is  necessary.     See  Code,  §2420,  421). 

plaintiff's  interrogatories  to  defendant. 
What  property  do  you  own,  and  what  property  did  you  own  at  the  commencement  of 
this  action?  Where  is  said  property  situate,  and  where  was  it  then  situate?  What  is  the 
value  of  the  real  property  you  now  own,  and  what  was  the  value  of  the  real  property  you 
then  owned  ?  What  is  the  value  of  the  personal  property  you  now  own,  and  what  was 
the  value  of  the  personal  property  you  then  owned  ?  What  is  the  amount  of  your  income 
J>er  annum,  and  from  what  source  or  sources  do  you  derive  it?    See  Code,  §§420,  421. 

A.  B., 
by  E.  F.,  Attorney. 

(a)  1.  The  action  of  a  married  woman  need  not  be  brought  by  her  next  friend,  even 
though  she  be  an  infant.     Code,  $34,  35. 

2.  Independently  of  statutes,  and  notwithstanding  statutes  concerning  actions  for 
*' divorce  and  alimony,"  courts  of  equity  have  jurisdiction  to  decree  alimony  to  a  wife 
whose  husband  has,  without  reasonable  cause,  deserted  her  or  compelled  her  to  leave 
him.     Hulett  v.  Hulett,  80  A>.,  364. 

(0)  Section  70  of  the  Code  requires  an  action  for  **  alimony  or  divorce  "  to  be  brought 
in  the  county  in  which  the  wife  •«  usually  resides."     But  §423  relates  only  to  actions  "to 
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obtain  a  divorce,"  and  the  allegations  thereby  required  are  not  necessary  in  an  action  for 
alimony.     HuUtt  v.  Hulett,  supra, 

(c)  As  to  this  see  cases  cited  in  note  2,  ante,  p.  313;  2  £.  M»,  149,  258,  and  370;  8 
Bush,  160-61. 

{d)  See  Code,  1 424. 

b.    IVife's  petition  for  a  divorce  from  bed  and  board  and  for  alimony, 

A.  B., Plaintiff,       "|  Lee  Circuit  Court. 

against  V  Petition  in  Equity. 

C.   B.t , Defendant.  J 

The  plaintiff,  A.  B.,  says  that  she  usually  resides  in  Lee  county,  in  the  State  of  Ken- 
tucky, and  now  resides,  and  for has  resided,  therein  [or — says  that  she  now 

resides,  and  for  some  while  has  resided,  in  Lee  county,  in  the  State  of  Kentucky]  (a) ; 
that  she  has  been  a  continuous  actual  resident  of  said  State  for  a  year  last  past  (b) ;  that  she 

and  the  defendant,  C.  B.,  were  lawfully  married  on  the  ....  day  of ;  and  that,  on 

the  ....  day  of (b),  he,  in  a  fit  of  anger,  and  without  any  just  or  reasonable  cause, 

drove  her  from  the  house  in  which  they  resided,  in  said  State,  telling  her  to  take  her 
things  and  leave,  and  ever  since,  she  having  had  an  actual  residence  in  said  Stale  (b),  he 
has  failed  to  furnish  her  any  means  of  support  and  has  refused  to  consent  to  her  return  to 
him  (f). 

[Or — and  that,  on  the  ....  day  of ,  he,  without  any  just  or  reasonable  cause,  left 

the  house  in  which  they  resided,  in  said  State,  declaring  that  he  would  never  return,  and 
that  he  has  not  returned ;  and  that  he  left  her  without  a  cent  of  money ;  and  ever  since, 
she  having  had  an  actual  residence  in  said  Stale,  he  has  failed  to  furnish  her  any  means 
of  support,  and  has  interfered  to  prevent  her  from  securing  such  means,  either  by  dis- 
posing of  certain  personal  property  which  he  left  in  her  possession  or  by  renting  out  part 
of  the  house  in  which  she  lives,  and  which  is  her  individual  property  (d  )]. 

Wherefore  she  asks  that  the  defendant  be  required  to  answer  the  interrogatories  hereto 
annexed,  and  for  a  divorce  from  bed  and  board,  and  for  such  alimony  as  to  the  court  may 
seem  reasonable  (e),  and  for  maintenance  whilst  this  action  is  pending  (/),  and  for  costs, 
including  a  reasonable  attorney's  fee,  and  for  any  other  relief  she  may  appear  entitled  to. 

(No  verification  is  necessary).  E.  F.,  Attorney. 

Plaintiff's  interrogatories  to  defendant  (see  ante,  p.  608). 

(a)  See  Code,  J  76;  and  Lochrane  v.  Lochrane,  78  Ky.,  468,  according  to  which  the 
bracketed  averment  is  sufficient. 

{b)  Section  1,  art.  3,  ch.  52,  of  the  G.  S.,  prescribes  the  grounds  for  a  divorce  from 
the  bond  of  matrimony ;  J  6  of  said  article  declares  that  a  divorce  from  bed  and  board 
may  be  granted  "for  any  of  the  causes  which  allow  divorce,  or  for  such  other  cause  as 
the  court  in  its  discretion  may  deem  sufficient ;"  and  J  4  of  said  article  declares  that  no 
"action  for  divorce  .  .  .  shall  be  brought  by  one  who  has  not  been  a  continuous 
resident  of  this  State  for  a  year  next  before  its  institution.  Nor,  unless  the  party  com- 
plaining had  an  actual  residence  here  at  the  time  of  the  doing  of  the  act  complained  of, 
shall  a  divorce  be  granted  for  anything  done  out  of  the  State,  unless  it  was  also  a  cause 
for  divorce  by  the  law  of  the  country  where  the  act  was  done.  An  action  for  divorce 
must  be  brought  within  five  years  next  after  the  doing  of  the  act  complained  of.  Co- 
habitation as  man  and  wife,  after  a  knowledge  of  adultery  or  lewdness  complained  of, 
shall  take  away  the  right  of  divorce  therefor." 

And  J  423  of  the  Code  declares  that — 

41  The  plaintiff,  to  obtain  a  divorce,  must  allege  and  prove,  in  addition  to  a  legal  cause 
of  divorce — 

14 1.  A  residence  in  this  State  for  one  year  next  before  the  commencement  of  the  action. 

"2.  That  the  cause  of  divorce  occurred  or  existed  in  this  State,  or,  if  out  of  the  State, 
either  that  it  was  a  legal  cause  of  divorce  in  the  State  where  it  occurred  or  existed,  or  that 
the  plaintiff's  residence  was  then  in  this  State. 

"3.  That  the  cause  of  divorce  occurred  or  existed  within  five  years  before  the  com- 
mencement of  the  action." 
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1.  According  to  HuUtt  v.  Hulett,  80  Ky.,  364,  the  above  cited  provisions  of  §4  of  the 
G.  S.  and  of  the  Code  apply  to  both  kinds  of  divorce. 

2.  A  residence  in  this  State  for  one  year  before  suing  and  the  occurrence  or  existence 
of  the  cause  of  divorce  within  five  years  before  suing  are  conditions  precedent  to  the  right 
to  maintain  the  action,  and  must  be  averred  in  the  petition;  and  it  was  held  in  Tipton  v. 
Tipton,  87  Ky,,  243,  that  it  must  have  been  an  actual  residence,  a  legal  residence  in  this 
State,  with  an  actual  residence  elsewhere,  not  being  sufficient.  But,  though  the  plaintiff 
must  prove  an  actual  residence  here,  the  averment  of  "continuous  residence"  here  is  per- 
haps sufficient,  such  being  the  language  of  the  G.  S.,  the  words  "actual  residence  here" 
being  used  in  the  statute  with  reference  only  to  the  time  of  the  doing  of  the  act  com- 
plained of. 

3.  When  the  law  of  this  State  is  relied  on,  the  plaintiff's  actual  residence  here  when 
the  cause  of  action  arose  or  existed  is  a  condition  precedent  to  the  right  to  maintain  it, 
and  should  be  averred  in  the  petition. 

As  to  the  two  last  propositions  see  Beckct  v.  Beckett  17  B.  M.f  374;  Hick  v.  Hick,  5 
Bush,  670. 

4.  As  the  provision  concerning  cohabitation  is  contained  in  a  different  section  from  that 
which  prescribes  the  grounds  for  divorce,  it  is  matter  of  defence  concerning  which  no 
averment  in  the  petition  is  necessary.     See  note  IX  (3),  ants,  p.  hi, 

5.  In  lieu  pf  the  foregoing  averments  down  to  the  first  letter  (b),  the  plaintiff  may  aver, 
when  such  are  the  facts,  that  "  she  now  resides  in,  and  for  a  year  last  past  has  been  a  con- 
tinuous actual  resident  of,  Lee  county,  in  the  State  of  Kentucky." 

(c)  See  Skrock  v.  Shrock,  4  Bush,  682. 

(d)  See  Orr  v.  Orr,  8  Bush,  156. 

(e)  See  cases  cited  in  note  {c)  to  the  last  foregoing  Form. 

(/)  See  G.  S.,  ch.  52,  art.  3,  §6;  Code,  §424;  Cravens  v.  Cravens,  4  Bush,  435;  Lock- 
rane  v.  Lochrane,  78  Ky.,  468, 

c.    Wife \r  petition  for-  a  divorce  from  the  bond  of  matrimony,  6rV.  (a). 

A.  B., Plaintiff,       1  Lee  Circuit  Court. 

against  >  Petition  in  equity. 

C.  B., Defendant,    J 

The  plaintiff,  A.  B.,  says  that  [stale  facts  as  to  the  plaintiff*  s  residence  in  the  county  m 
which  she  sues,  substantially  as  in  the  last  foregoing  Form  down  lo(a\~\\  that  she  has  been  a 
continuous  actual  resident  of  said  State  for  a  year  last  past ;  and  that  she  and  the  de- 
fendant, C.  B.,  were  lawfully  marsied  on  the  ....  day  of ;  and — 

I.  She  says  that,  as  she  afterward  discovered,  he  then  had,  as  he  now  has,  such  im- 
potency  [or — malformation]  as  prevents  sexual  intercourse,  and  that  she  had  an  actual  resi- 
dence t  in  said  State  at  the  time  of  their  marriage. 

[Or — she  says  that  they  have  lived  apart  without  any  cohabitation  during  the  five  years 
last  past,  she  having  had  an  actual  residence  f  in  said  State  during  that  time]. 
[Or — she  says  that,  within last   past,  and  whilst  she  had  an  actual  resi- 
dence in  said  State,  and  without  fault  on  her  part,}  he  abandoned  her  for  one  year  (b), 
(or— he  lived  in  adultery  with  another  woman  (c)  ). 

(or — he  was  condemned  for  felony  in  said  State — or — in  the  State  of ). 

(or — he  concealed  from  her  a  loathsome  disease  existing  at  the  time  of  their  marriage). 
(or — he  contracted  a  loathsome  disease  after  their  marriage). 
(or—  he  obtained  their  marriage  by  force). 
(or — he  obtained  their  marriage  by  duress). 
(or—  he  obtained  their  marriage  by  fraud). 


fAs  to  averring  that  the  plaintiff  had  "actual  residence"  in  Kentucky  when  the  cause  of  action 
accrued,  and  "  continued  actual  residence"  in  Kentucky  for  a  year  before  suing,  and  as  to  showing  that 
the  cause  of  action  accrued  within  five  years,  see  note  (b)  to  the  last  foregoing  Form. 

I  This  averment  should  precede  each  of  the  following  charges  down  to4.  It  may  seem  absurd  for  a 
wife  to  allege  that  her  husband  obtained  the  marriage  by  fraud  or  force,  without  her  fault :  or  to  allege 
that  it  was  without  her  fault  that  he  concealed  from  her  the  existence  of  a  loathsome  disease ;  and  a 
worthy  woman  might,  perhaps,  regard  some  other  of  the  foregoing  allegations  as  absurd ;  but  it*  to* 
scripta  tti.    See  Epling  v.  Epling,  x  Busk,  74. 
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(or — he  united  with  (and  is  now  connected  with)   a  religious  society  (called  the 

,)  whose  creed  and  rules  require  a  renunciation  of  the  marriage  covenant — (or — 

whose  creed  and  rules  forbid  husband  and  wife  from  cohabiting)*]. 

[Or—she  says  that,  during  (more  than)  a  year  last  past,  and  whilst  she  had  an  actual 
residence  t  in  said  State,  and  without  like  fault  on  her  part,  he  has  had  a  confirmed  habit 
of  drunkenness,  accompanied  with  a  wasting  of  his  estate  (</),  and  without  any  (suitable) 
provision  for  her  maintenance  (or — without  any  suitable  provision  for  the  maintenance  of 
their  children]. 

[Or — she  says  that,  within last  past,  and  whilst  she  had  an  actual  resi- 

dencef  in  said  State,  and  without  like  fault  on  her  part,  he,  for  (more  than)  six  months, 
habitually  behaved  towards  her  in  such  cruel  and  inhuman  manner  as  to  indicate  a  settled 
aversion  to  her  [or — as  to  destroy  permanently  her  peace  and  happiness]. 
[Or— she  says  that,  within  last  past,  and  whilst  she  had  an  actual  resi- 
dence in  said  Slate,  and  without  like  fault  on  her  part,  he  so  cruelly  beat  her  (or — so 
cruelly  injured  her) — (or — so  cruelly  attempted  to  injure  her)  as  to  indicate  an  outrageous 
temper  in  him]. 

[Or— she  says  that,  within  ..'.... last  past,  and  whilst  she  had  an  actual  resi- 
dence in  said  State,  and  without  like  fault  on  her  part,  he  so  cruelly  beat  her  (or — so 
cruelly  injured  her)  (or — so  cruelly  attempted  to  injure  her)  as  to  indicate  probable  danger 
to  her  life  (e)  (or — as  to  indicate  great  bodily  harm  to  her)  from  her  remaining  with  him]. 

[Or— she  says  that,  within last  past,  in  the  State  of  West  Virginia,  in  which 

she  resided,  he  wilfully  abandoned  her  (or — he  wilfully  deserted  her)  for  three  years ;  and 
that  a  statute  of  said  State,  namely,  section  5  of  chapter  64  of  the  Code  of  West  Vir- 
ginia, which  took  efiect  on  the  1st  day  of  April,  1869,  as  is  shown  by  chapter  166  of 
said  Code,  declares  that  a  divorce  from  the  bond  of  matrimony  may  be  decreed  to  the 
party  abandoned  where  either  husband  or  wife  wilfully  abandons  or  deserts  the  other  for 
three  years  (/)]. 

[2.  She  says  that  they  have  infant  children — state  their  names,  ages,  and  sexes}. 

[3.  She  says  that,  after  their  marriage,  and  by  reason  thereof,  and  without  any  other 
consideration,  her  father,  S.  T.,  gave  to  said  C.  B.  the  following  named  property  which 
has  not  been  disposed  of  by  him,  to-wit :  (describe  the profet ty)"\  (g). 

Wherefore  she  asks  that  the  defendant  be  required  to  answer  the  interrogatories  hereto 
annexed,  and  for  a  divorce  from  the  bond  of  matrimony,  and  for  such  alimony  and  inter- 
mediate maintenance  (h)  as  to  the  court  may  seem  reasonable  [and  for  the  custody  of  the 
said  children  (or — of  the  said — naming  those  she  wishes  to  have  the  custody  of],  [and  for  a 
restoration  of  the  aforesaid  property],  and  for  a  judgment  against  the  defendant  for  the 
costs  of  this  action,  including  a  reasonable  attorney's  fee,  and  for  any  other  relief  she  may 
appear  entitled  to. 

(No  verification  necessary.)  E.  F.,  Attorney. 

Plaintiff's  interrogatories  to  defendant  (see,  ante,  p,  608). 

(a)  As  to  this  Form,  see  G.  S.t  ch.  52,  art.  3,  JJ  I,  4,  6,  and  7;  and  Code,  $420  to 

4*5- 

{0)  See  Fishliv.  Fishli,  2  Litt.,  337;  Logan  v.  Logan,  2  B.  M.,  145. 

(c)  An  averment  in  the  petition,  that  the  plaintiff  had  not  cohabited  with  her  husband 
after  knowledge  of  his  adultery,  is  unnecessary.     See  note  (6)  4  to  the  last  foregoing  Form. 

(d)  See  McKay  v.  McKay,  18  B.  M.,S;  Shuck  v.  Shuck,  7  Bush,  306. 

(e)  See  Griffin  v.  Griffin,  8  B.  M.,  121. 

(/)  See  Becket  v.  Becket,  17  B.  M.,  370;  Hick  v.  Hick,  5  Bush,  67c 

(g)  See  Code,  §425. 

(h)  See  note  (c),  ante,  p.  609. 
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d.  .Husband*  s  petition  for  divorce  and  restoration  of  property  (a), 

A.  B., Plaintiff,       \       •    Lee  Circuit  Court.  \ 

against  V  Petition  in  Equity.  I 

C.  B.  and  E.  F., Defendants.  J  » 

The  plaintiff,  A.  B.,  says  that  the  defendant,  C.  B.,  usually  resides  in  Lee  county,  in 

the  State  of  Kentucky,  and  now  resides,  and  for has  resided  therein  [or— 

says  that  the  defendant,  C.  B.,  now  resides,  and  for  some  while  has  resided,  in  Lee  county, 
in  the  State  of  Kentucky]  [^r— says  that  he  resides  in  Lee  county,  in  the  State  of  Ken- 
tucky, and  that  the  defendant,  C.  B.,  is  a  non-resident  of  said  State  (b) ;  that  he  has  been 
a  continuous  actual  resident  of  said  State  for  a  year  last  past;  and  that  he  and  said  C.  B. 
were  lawfully  married  on  the  ....  day  of ;  and 

1.  He  says  that,  as  he  afterward  discovered,  she  then  had,  as  she  now  has,  such  mal- 
formation as  prevents  sexual  intercourse ;  and  that  he  had  an  actual  residence  in  said 
State  at  the  time  of  their  marriage. 

[Or — he  says  that,  without  his  knowledge,  she  was  pregnant  by  another  man  at  the  time 
of  their  marriage ;  and  that  he  had  an  actual  residence  in  said  State  at  that  time]. 
[Or — he  says  that,  after  their  marriage,  and  whilst  he  had  an  actual  residence  in  said 

State,  and  within last  past,  she  committed  adultery]. 

[Or — he  says  that  since  their  marriage,  and  whilst  he  had  an  actual  residence  in  said 

State,  and  within last  past,  there  has  been  such  lewd,  lascivious  behavior 

on  her  part  as  proves  her  to  be  unchaste]. 

[Or — he  says  that,  whilst  he  had  an  actual  residence  in  said  State,  and  without  like  fault 

on  his  part,  and  within last  past,  there  has  been  habitual  drunkenness  on  her 

part  of  (more  than)  a  year's  duration]. 

[Or — all  the  bracketed  averments  in  the  last  foregoing  Form,  down  to  the*,  apply  to  this  Form, 

changing  only  the  words  of  gender  wherever  they  occur], 

[Or — he  says  that  a  statute  of  the  State  of  West  Virginia,  namely,  section  5  of  chapter 

64  of  the  Code  of  West  Virginia,  which  took  effect  on  the  1st  day  of  April,  1869,  as  is 

shown  by  chapter  166  of  said  Code,  declares  that  a  divorce  from  the  bond  of  matrimony 

may  be  decreed  to  a  husband,  where,  prior  to  the  marriage,  without  the  knowledge  of 

the  husband,  the  wife  was  notoriously  a  prostitute ;  and  that,  before  he  married  said  C.  B., 

and  within  five  years  last  past,  she,  without  his  knowledge,  was  a  notorious  prostitute  in 

said  State  of  West  Virginia]. 

2.  He  says  that,  after  their  marriage,  by  reason  thereof,  and  without  any  consideration 

except  love  and  affection  for  said  C.  B.,  the  plaintiff,  on  the  ....  day  of ,  conveyed 

to  the  defendant,  E.  F.,  in  trust  for  her  sole  and  separate  use,  the  following  earned  prop- 
erty, to-wit:  (describe  the  property)  (as  is  shown  by  an  attested  copy  of  the  deed  of  con- 
veyance which  is  filed  herewith,  marked  Exhibit  A) ;  and  that  said  E.  F.  now  holds  said 
property  in  trust  as  aforesaid. 

Wherefore  the  plaintiff  prays  for  [a  warning  order  against  said  C.  B.,  and  for]  a  divorce 
from  the  bond  of  matrimony  and  restoration  of  said  property,  and  for  any  other  relief  he 
may  appear  entitled  to. 

(No  verification  necessary.)  L.  M.,  Attorney. 

(a)  As  to  this  Form,  see  notes  to  the  last  foregoing  Form. 

(b)  1.  As  to  the  foregoing  averments,  see  Code,  %  76,  and  notes  thereto. 
2.  As  to  actions  for  divorce  against  absent  defendants,  see  note  2,  ante,  p.  43 ;  and 

Becket  v.  Becket,  17  B.  M.,  374. 
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72.   Petition   of  two  guardians  for  sale  of  real  property  of  their 
wards  (a). 

A.  B.  and  C.  D., Plaintiffs,       ]  (b)  Circuit  Court. 

against  y  Petition  in  Equity. 

E.  F.  and  G.  H., Defendants.  J 

The  plaintiffs,  A.  B.  andC.  D.,  state  that  said  A.  B.  is  the  guardian  of  the  defendant, 
E.  F.,  and  the  said  C.  D.  is  the  guardian  of  the  defendant,  G.  H.,  having  been,  respect- 
ively,   appointed  and  qualified  as  such  by  orders  duly  made  (<*)  by  the  county  court  of 

county,  on  ihe  ....  day  of [attested  copies  of  which  are  filed  herewith, 

marked  respectively,  Exhibit  A  and  Exhibit  B];  and  that  the  defendants  jointly  own  the 

following  named  tracts  [or — parcels]  of  land,  situate  in county,  namely:  [describe 

each  tract  or  parcel  by  abuttals  or  metes  and  bounds,  stating  the  value  of 'each];  that  the  first 
named  of  said  tracts  [or — parcels]  is  improved,  and  yielding  an  annual  rent  of dol- 
lars, and  the  rest  thereof  are  unimproved;  that  the  insurance  on  said  improvement  costs 

dollars,  and  the  taxes  on  said  lands  amount  to dollars,  per  annum ;  that  the 

defendants  have  no  income  and  no  means  for  support  or  education  except  said  rents; 
that  said  E.  F.  is  nine  and  said  G.  H.  eleven  years  of  age;  that  each  of  them  has  capacity 
to  receive  a  good  education ;  that,  in  order  to  pay  for  insurance,  taxes,  and  repairs,  and 
for  the  support  and  education  of  the  defendants,  a  sale  of  a  part  of  said  lands,  for  profit- 
able  investment  of  the  proceeds,  is  necessary ;  and  the  plaintiffs  say  that  the  second  and 
third  tracts  [or — parcels]  above  named  ought  to  be  sold  for  that  purpose. 

Wherefore  the  plaintiffs  ask  for  a  sale  of  the  last  mentioned  tracts  [or — parcels]  or  of 
such  other  of  said  lands  as  to  the  court  may  seem  advisable,  and  for  such  investment  of 
the  proceeds  of  sale  as  the  court  may  direct,  and  for  any  other  relief  the  plaintiffs  may 
appear  entitled  to.  I.  J.,  Attorney. 

[The  petition  should  be  verified  (see  Form  I) ;  and,  probably,  by  or  in  behalf  of  each 
of  the  plaintiffs;  because,  though  the  Code  (§498)  authorizes  them  to  join  in  the  action, 
they,  perhaps,  are  not  "united  in  interest"  (Code,  §117,  subs.  3  b);  for,  had  the  legis- 
lature so  regarded  them,  there  would  have  been  no  necessity  Cor  £498]. 

Affidavit  (to  be  made  by  or  for  each  of  the  plaintiffs)  on  motion  to  appoint  a  guar- 
dian ad  litem  (see  Code,  §38,  subs.  1,  and?  550,  subs.  3). 

A.  B.  and  C.  D., Plaintiffs,         1 

against  I  Affidavit. 

E.  F.  and  G.  H., Defendants.     J 

The  plaintiff,  A.  B.,  states  [or  I.  J.  states  that  he  is  the  attorney  of  the  plaintiff,  .A. 
B.;  that  said  A.  B.  is  absent  from  Jefferson  county,  and]  that  the  defendant,  E.  F.,  has 
no  curator  nor  committee,  and  no  guardian  except  the  said  A.  B. 

(Officer's  certificate  as  on  page  499.)  A.  B.  [or  I.  J.} 

(a)  As  to  this  Form,  see  Code,  $489,  492,  494,  and  498. 

(b)  This  action  is  local.     Code,  \  62,  subs.  3. 

(c)  See  Code,  J  122. 

73.   Petition  in  action  to  quiet  title  (a). 

A.  B., Plaintiff,      *)         (b)  Circuit  Court. 

against  I  Petition  in  Equity. 

C.  D.,  (c) Defendant.   J 

The  plaintiff,  A.  B.,  says  that  he  has  the  legal  title  to,  and  the  possession  of,  a  tract 

of  land  situate  in county  and  bounded  as  follows :  [describe  it  by  abuttals  or  metes  and 

bounds] ;  and  that  the  defendant,  C.  D.,  sets  up  claim  thereto  [or — to  a  part  thereof — de~ 
scribing  the  part  claimed  by  the  defendant  (d )]. 
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Wherefore  the  plaintiff  asks  that  his  title  to  said  land  be  quieted,  that  the  defendant  be 
required  to  release  to  him  all  claims  thereto,  and  for  a  judgment  for  costs,  and  for  any 
other  relief  he  may  appear  entitled  to. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  See  act  of  March  9,  1854  (I  S.  A.,  149),  substantially  re-enacting  §29  of  an  act  of 
1797  [M.  &  B.,  294),  which  was  omitted  from  the  Revised  Statutes;  Starling,  k,  t, 
Hardin,  2  Bibb,  519;  Trustees  of  Louisville  v.  Gray,  I  Litt.,  146;  Loflus  v.  Cafes,  I  Mm.% 
97;  Cates  v.  Loftus'  heirs,  4  Id.,  441-42;  Harris  v.  Smith,  6V.,  2  Dana,  10;  Armitage  v. 
Wickliffe,  12  B.  M.,  488;  Dudley  v.  Trustees  of  Frankfort,  Ibid.,  610;  Citizens'  Gas  L^ht 
Co.  v.  Louisville  Gas  Co.,  81  Ay.,  263 ;  Shinkle  v.  City  of  Covington,  83  Ay.,  420;  Preston  v. 
Preston,  S$  Id.,  16;  Aincaid  v.  McGowan,  &*e.,  9  A/.  Zaw  A\,  987. 

But  a  court  of  equity  will  not  grant  relief  to  a  plaintiff  who  obtained  possession  of  the 
land  by  a  forcible  entry  thereon.  Hamilton  v.  Hendrix*s  heirs,  1  Bibb,  67.  And  see  Scat, 
&c.,  v.  Means,  6V.,  80  Ay.,  460,  and  comments  thereon  in  Aincaid  v.  McGowan,  &c,  supra. 

The  above  mentioned  statutes  seem  to  have  been  unnecessary.  4  Mon.,  442;  12 
B.  M.,  495;  9  ^5,«  ^aw  ^-*  992« 

(b)  The  decision  in  Landrum  v.  Farmer,  7  ifar£,  46,  was  founded  on  the  above  men- 
tioned act  of  1854,  which  required  actions  to  quiet  title  to  be  brought  in  the  county  in 
which  the  land  may  lie.  But  that  provision  was  superseded  by  Title  V  of  the  Code,  under 
which  it  seems  clear  that  such  actions,  being  in  personam  and  not  in  rem,  are  transitory. 
See  note  (2),  ante,  p.  49. 

(c)  The  plaintiff  may  join  as  defendants  several  persons  claiming  distinct  parts  of  his 
tract.     Aincaid  \.  McGowan,  &*c,  supra. 

(d)  This  description  is,  perhaps,  unnecessary.     Starling,  £rv.,  v.  Hardin,  supra. 

74.   Petitions  in  actions  for  injunctions  (a). 

(I)  Petitions  to  enjoin  proceedings  at  law. 

a.  Petition  to  enjoin  proceedings  on  a  judgment,  and  for  a  set-off,  with  allegation  of  defendant? 
non-residence  or  insolvency  (b). 

A.  B., Plaintiff,       \         {c)  Circuit  Court. 

against  > 

CD., Defendant,    j 

The  plaintiff,  A.  B.t  says- that,  in  an  ordinary  action  against  him  in  this  court,  which 
is  referred  to  as  part  hereof,  the  defendant,  C.  D.,  recovered  a  judgment  against  him,  on 

the  ....  day  of ,  for  five  hundred  dollars  [with  interest  from  the  ....  day  of , 

until  paid],  and  costs  amounting  to dollars,  and  that  a  writ  of  fieri  facias  on  said 

judgment  has  been  placed  in  the  hands  of  the  sheriff  of  this  county;  that  [state  a  legal 
or  equitable  cause  of  action  against  C.  D.,  arising  either  ex  contractu  or  ex  delicto,  for,  say 
$4CX>[</)] ;  and  that  the  defendant  is  insolvent  [or — a  non-resident  of  Kentucky]. 

Wherefore  the  plaintiff  hereby  tenders  to  the  defendant dollars  [e)  and  brings  the 

same  into  court  for  delivery  to  him,  and  asks  that  the  defendant,  and  all  others  in  his 
behalf,  be  enjoined  from  taking  further  proceedings  on  said  judgment,  and  that  the 
amount  of  the  plaintiff's  aforesaid  demand  may  be  set  off  against  it,  and  for  a  judgment 
for  costs,  and  for  any  other  relief  he  may  appear  entitled  to.  E.  F.,  Attorney. 

(As  to  verifying  the  petition,  see  parenthetical  note,  ante,  p.  597.) 

Affidavit  for  injunction,  to  be  signed  and  certified  as  in  Form  I. 

A.  B Plaintiff,       ^  Circuit  Court. 

against  >  Petition  in  Equity. 

CD., Defendant,  j 

The  plaintiff,  A.  B.,  says  [or — E.  F.  says  that  he  is  the  attorney  (or — agent)  of  the 

plaintiff,  A.  B.,  that  said  A.  B.  is  absent  from county,  and]  that  no  injunction  has 

been  granted  to  stay  proceedings  on  the  judgment  mentioned  in  said  A.  B.*s  petition  [and 

that  no  injunction  to  stay  said  proceedings  has  been  refused  by  the circuit  court  or 

by  any  circuit  judge] ;  see  Code,  %  273,  285.  The  closing  bracketed  statement  seems  to  be  *»* 
necessary,  if  ike  application  for  an  injunction  be  made  to  the  court  id  which  the  petition  is  fled. 
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{a)  See  Code,  ft  271  to  297. 

(t>)  1.   As  to  the  grounds  for  equitable  set-offs  see  note  II,  ante,  p.  137. 

2.  As  to  setting  off  demands  on  a  payee  or  obligee  against  his  assignee  see,  ante,  note 
II,  p.  12;  note  IV,  p.  13,  and  note(<-),  p.  13. 

3.  As  to  setting  off  judgments  against  each  other,  and  as  to  set-offs  against  a  judg- 
ment, see  Code,  $377,  378. 

\e)  This  action  must  be  brought  in  the  court  which  rendered  the  judgment  (Code,  $285, 
377)  :  as  to  the  making  of  the  preliminary  order  of  injunction,  see  Code,  j  273. 

(d)  Though  a  defendant,  in  order  to  plead  a  legal  set-off,  must  have  a  demand  which 
was  due  at  the  commencement  of  the  action,  that  is  not  necessary  as  to  an  equitable  set- 
off (see  note  4,  ante,  p.  137) ;  and,  if  the  right  to  an  equitable  set-off  grow  out  of  the  fact 
that  the  demands  are  connected,  the  court  will  stay  collection  of  the  judgment  until  it  can 
be  ascertained  whether  or  not  a  contingent  liability  of  the  party  claiming  the  set-off  will 
become  a  fixed  one  (Caldwell,  <5rV.,  v.  Cook,  5  Litt,,  180) ;  and,  if  the  right  grow  out  of  the 
fact  that  the  plaintiff  in  the  action  at  law  is  insolvent  or  a  non-resident,  the  court  will  stay 
collection  of  the  judgment  until  a  demand  against  him  for  damages  can  be  liquidated 
(Lift,  S.  C.f  488-89;  6  Dana,  33):  and  though  a  defendant  can  plead  an  equitable  set-off 
in  an  ordinary  action  (Code,  \  113,  subs.  2),-  he  is  not  bound  to  do  so,  but  may  let  judgment 
go  and  apply  to  equity  for  an  injunction  and  set-off.     Code,  \  17. 

(e)  As  a  plaintiff  who  seeks  equity  must  do  equity  he  should  pay  into  court  the  debt, 
interest,  and  costs,  in  excess  of  the  sum  which  he  claims  as  a  set-off. 

b.  Petition  to  enjoin  proceedings  on  a  judgment  and  to  vacate  it,  with  allegation  of  fraud  in 
obtaining  it  (a). 

A.  B., Plaintiff,       \  Lee  Circuit  Court. 

against  [-Petition  in  Equity. 

CD., Defendant.  J 

The  plaintiff,  A.  B.,  says  that,  by  a  promissory  note  dated  the  ....  day  of , 

which  he  signed  and  delivered  to  one  E.  F.,  he  promised  to  pay dollars  to  said  E. 

F., after  said  date ;  that  on  the   ....  day  of ,  the  plaintiff  having 

received  no  notice,  and  having  no  knowledge  that  said  E.  F.  had  assigned  said  note  to  any 

person,  and  believing  that  he  still  owned  it,  paid  him dollars  in  full  thereof,  as 

is  shown  by  his  receipt  which  is  filed  herewith,  marked  Exhibit  A ;  that,  afterward,  the 
defendant,  C.  D.,  brought  an  action  against  this  plaintiff,  in  this  court,  on  said  note, 
alleging  that  it  had  been  assigned  to  him  by  said  E.  F.,  and  that  it  was  wholly  unpaid, 

and  filed  it  with  his  petition;  that,  afterward,  on  (or — about)  the  ....  day  of ,  this 

plaintiff  informed  the  said  C.  D.  that  he  had  paid  said  note  to  said  E.  F.,  believing  that 
he  owned  it,  and  showed  the  aforesaid  receipt  to  said  C.  D.,  who  thereupon  promised  this 
plaintiff  to  dismiss  said  action  during  the  next  term  of  this  court ;  but  that,  in  violation 
of  his  promise,  in  consequence  of  which  this  plaintiff  filed  no  defence  in  said  action,  said 
C.  D.  fraudulently  took  a  judgment  by  default  against  this  plaintiff  on  said  note  at  the 

next,  namely,  the term  of  this  court,   and   has  had  a  writ  of  fieri  facias  issued 

thereon;  and  that  this  plaintiff  had  no  knowledge  of  the  rendition  of  said  judgment  till 
after  the  expiration  of  said  term ;  and  he  refers  to  said  action  as  part  hereof. 

Wherefore  the  plaintiff  asks  that  said  C.  D.,  and  all  others  in  his  behalf,  be  enjoined 
from  taking  further  proceedings  on  said  judgment,  and  that  it  be  set  aside,  and  for  a  judg- 
ment for  costs  against  said  C.  D.,  and  for  any  other  relief  the  plaintiff  may  appear  entitled 
to.  L.  M.,  Attorney. 

(Verification  as  in  Form  I.) 

Affidavit  for  injunction  :  see,  ante,  p.  614. 

(a)  See  Code,  &271  to  297,  and  520  to  524. 
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c.  Petition  to  enjoin  sale,  under  execution  against  another ;  of  property  to  which  the  plaintiff"  is 

equitably  entitled  {a). 

A.  B., Plaintiff,      \  (b)  Circuit  Court. 

against  {-Petition  in  Equity. 

C.  D.,  E.  F.,  and  G.  H., Defendants,  j 

The  plaintiff,  A.  B.,  says  that,  on  the  ....  day  of ,  in  an  action  brought  by  the 

defendant,  C.  D.,  against  the  defendant,  E.  F.,  which  is  referred  to  as  part  hereof,  this 

court  rendered  a  judgment  in  favor  of  the  former  against  the  latter  for dollars  and 

costs  which  amounted  to dollars ;  that,  on  the  ....  day  of ,  at  the  request 

of  said  C.  D.,  the  defendant,  G.  H.,  who  is  sheriff  of  the  county  aforesaid,  levied  a  writ 
of  fieri  facias ',  that  had  been  issued  on  said  judgment,  on  the  following  named  property, 
to-wit :  [describe  the  property ',  and  state  facts  showing  that  the  defendant,  E.  F.%  holds  the  legal 
title,  and  that  the  plaintiff  holds  the  equitable  title  thereto"]. 

Wherefore  the  plaintiff  asks  that  the  defendants,  C.  D.  and  G.  H.,  be  enjoined  from 
selling  said  property,  and  for  a  judgment  against  them  for  costs,  and  for  any  other  relief 
the  plaintiff  may  appear  entitled  to.  L.  M.,  Attorney. 

(Verification  as  in  Form  I.) 

Affidavit  for  injunction:  see,  ante,  p.  614. 

(a)  See  note  %,  ante,  p.  228. 

\b)  Though  the  plaintiff  was  not  a  party  to  the  action  in  which  the  judgment  was 
rendered,  he  must  sue  in  the  court  which  rendered  it.     Code,  j  285 ;  83  Xy.t  243-44. 

d.  Petition  to  enjoin  procurement  of  judgments,  and  to  quiet  the  plaintiff's  title. 

A.  B., Plaintiff,       \         Kenton  Circuit  Court. 

against  \ 

The  City  of  Covington, Defendant.   J 

The  plaintiff,  A.  B.,  says  that  he  owns  and  has  actual  possession,  and  on  and  since  the 

....  day  of ,  he  has  owned  and  had  actual  possession,  of  a  parcel  of  land  situate  in 

the  city  of  Covington  and  county  of  Kenton,  and  bounded  as  follows:  [describe  it  by 
abuttals  or  metes  and  bounds]  ;  that  he  has  been  and  is  using  said  land  for  the  purposes  of  his 
business  as  a  coal-dealer  in  said  city ;  that  an  ordinance  of  the  defendant,  the  said  city, 

which  took  effect  on  the  ....  day  of ,  and  which  is  entitled  [state  the  title],  declares 

it  unlawful  for  any  person  to  hold  exclusive  possession  of  any  wharf  belonging  to  said  city, 
and  imposes  a  fine,  to  be  adjudged  by  the  Mayor's  court  of  said  city,  of  fifteen  dollars  for 
each  twenty-four  hours  during  which  any  person  shall  be  found  guilty  of  violating  said 
ordinance  [,  an  attested  copy  of  which  is  filed  herewith] ;  that,  on  and  between  the  .... 

day  of ,  and  the  ....  day  of ,  the  defendant  caused  fifteen  warrants  to  be 

issued  from  said  Mayor's  court,  charging  that  said  land  is  a  wharf  belonging  to  the  de- 
fendant, and  that  the  plaintiff  had  held  exclusive  possession  of  it  for  twenty-four  hours, 
and  demanding  from  him  fifteen  dollars  for  each  of  said  alleged  offences  and  the  costs  of 
said  proceedings;  and  the  plaintiff  says  that  said  court  rendered  a  judgment  against  him 
for  fifteen  dollars  and  costs  on  one  of  said  warrants,  and  the  others  are  now  pending  in 
said  court,  and  if  judgments  should  be  rendered  against  him  thereon  he  would  have  no 
right  to  appeal  therefrom. 

Wherefore  he  asks  that  the  defendant  be  enjoined  from  prosecuting  the  fourteen  war- 
rants  which  are  pending  against  him  as  aforesaid  {a),  and  that  his  title  to  said  land  be 
quieted  and  that  the  defendant  be  required  to  release  to  him  all  claim  thereto  (b),  and  for 
a  judgment  for  costs,  and  for  any  other  relief  he  may  appear  entitled  to. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

Affidavit  for  injunction  (see  Code,  §  273). 


Digitized  by 


Google 


PETITIONS    IN   ACTIONS    IN    EQUITY.  617 

A-  B.t Plaintiff,      ")  Kenton  Circuit  Court. 

against  > 

City  of  Covington, Defendant.  J 

The  plaintiff,  A  B.,  says  [or — E.  F.  says  that  he  is  the  attorney  (or — agent)  of  the 
plaintiff,  A.  B.,  that  said  A.  B.  is  absent  from  Kenton  county  and]  that  no  injunction 
against  prosecution  of  the  fourteen  warrants  now  pending,  as  stated  in  the  plaintiff's 
petition,  has  been  refused  by  the  Kenton  circuit  court  or  by  any  circuit  judge.  (To  be 
signed  and  certified  as  in  Form  /.  ) 

(a)  I.  See  note  II,  ante,  p.  228. 

2.  The  allegation  that  the  Mayor's  court  had  rendered  judgment  on  one  of  the  warrants 
is,  perhaps,  unnecessary.  It,  however,  conforms  to  the  facts  as  stated  in  Shinkle  v.  City 
of  Covington,  83  Ky.,  420.  Under  \  285,  the  plaintiff  could  have  sued  only  in  the  Mayor's 
court  to  enjoin  proceedings  on  that  judgment ;  but  that  section  does  not  apply  to  actions 
for  injunctions  against  procurement  of  judgments. 

(0)  See  Form  73,  ante,  p.  613,  and  notes. 

(2)    Petitions  to  enjoin  wrongs  generally  (a). 

a.    Petition  to  enjoin  trespasses,  and  for  damages. 

A.  B., , Plaintiff,       \  (b)  Circuit  Court. 

against  >  Petition  in  Equity. 

C.  D., Defendant.   J 

The  plaintiff,  A.  B.,  says  that  he  is,  and  when  the  wrongs  herein  complained  of  were 

committed  was,  the  owner  in  fee  simple  of  a  tract  of  land  situate  in county  and 

bounded  as  follows  [describe  it  by  abuttals  or  by  metes  and  bounds'] ;  that  said  land  is,  and 
when  said  wrongs  were  committed  was,  in  the  actual  possession  of  the  plaintiff  [or-—  in 
the  constructive  possession  of  the  plaintiff;  or — in  possession  of  the  plaintiff's  tenant, 
E.  F.;  or — in  the  possession  of  E.  F.,  who  holds  a  life-estate  therein];  and, 

1.  That  on  [or—  about]  the  ....  day  of ,  and  at  divers  other  times  between  that 

day  and  the  commencement  of  this  action,  the  defendant,  C.  D.,  entered  on  said  land 

without  right  and  cut  down  and  converted  to  his  own  use oak  trees  of  the  value 

of dollars,  and walnut  trees  of  the  value  of dollars,  and 

2.  Threatens  to  continue  the  cutting  down  of  trees  growing  on  said  land,  greatly  to 
the  injury  of  the  plaintiff. 

Wherefore  the  plaintiff  asks  that  the  defendant  be  enjoined  from  cutting  down  any 

trees  on  said  land  (c)  and  for  a  judgment  against  him  for dollars  damages  (d),  and 

for  costs,  and  any  other  relief  the  plaintiff  may  appear  entitled  to. 

(Verification  as  in  Form  I.)  L.  M.,  Attorney. 

Affidavit  for  injunction  :  see,  ante,  p.  614. 

(a)  See  notes,  ante,  pp.  229  to  234. 

(b)  Though  an  action  for,  merely,  «•  an  injury  to  real  property  "  must  be  brought  in  the 
county  where  the  land  lies  (Code,  §62,  subs.  4);  it  seems  clear  that  an  action  merely  to 
enjoin  the  defendant  from  committing  such  injury  is  a  proceeding  in  personam  (note  (2) 
ante,  p,  48),  and  must  be  brought  in  a  county  where  the  defendant  resides  or  is  summoned 
(Code,  JJ  78,  79);  and  that,  when  a  petition  embraces  both  of  these  causes  of  action,  the 
action  may  be  brought  in  either  of  those  counties.     See  note  (e),  ante,  p.  48. 

(c)  See  note  IV,  2,  ante,  p.  229,  and,  especially,  Peak  v.  Hayden,  3  Bush,  125,  in  which 
there  was  no  allegation  of  the  defendant's  insolvency. 

(d)  Though  the  plaintiff  could  sue  at  law  for  cutting,  &c,  of  the  timber,  his  right  to 
sue  in  equity  for  an  injunction  entitles  him  to  seek,  also,  "  reparation  for  past  intrusion 
and  conversion  of  timber."  Peak  v.  Hayden,  supra;  and  see  note  (d)  2  to  the  next  fol- 
lowing Form. 
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b.  Petition  to  enjoin  waste,  ami  for  damages  {a). 

A-  B- Plaintiff,        1  (b)  Circuit  Court. 

against  I  Petition  in  Equity. 

CD., Defendant.     J 

The  plaintiff,  A.  B.,  says  that  he  is,  and  at  the  times  when  the  wrongful  acts  herein 
complained  of  were  committed  was,  the  owner  in  fee  simple  of  a  tract  of  land  situate  in 

county  and  bounded  as  follows,  to-wit :  [describe  it  by  abuttals  or  metes  and  bounds] ; 

and  that  the  defendant,  C.  D.,  is,  and  at  the  times  above  referred  to  was,  in  possession  of 
said  land  as  and  being  the  owner  of  an  estate  for  life  therein  {c)  [or— as  and  being  a  tenant 
of  the  plaintiff];  and  that  the  defendant,  being  so  in  possession — 

i.  Cut  down  and  sold  trees  which  were  growing  on  said  land  [*r— cut  up  and  sold 

trees  which  had  been  blown  down  on  said  land]  (d)  and  of  the  value  of dollars; 

and — 

2.  Threatens  to  cut  down  and  sell  valuable  trees  which  are  growing  on  said  land 
[or— to  cut  up  and  sell  valuable  trees  which  have  been  blown  down  on  said  land]  {e). 

Wherefore  the  plaintiff  asks  that  the  defendant  be  enjoined  from  cutting  down  any 
trees  which  are  growing  on  said  land  [or— from  selling  any  trees  which  have  been  blown 

down  on  said  land],  and  for  a  judgment  against  him  for dollars  damages  and  for 

costs,  and  for  any  other  relief  the  plaintiff  may  appear  entitled  to. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

Affidavit  for  injunction:  see,  ante,  p.  614. 

(a)  For  the  distinction  between  waste  and  trespass,  see  note  3,  ante,  p.  230. 

(b)  As  to  the  venue  of  this  action,  see  note  {b)  to  the  last  foregoing  Form. 

(c)  As  to  the  rights  of  tenants  for  life  with  reference  to  growing  and  fallen  timber,  see 
Brashear,  <SrY.,  v.  Macey,  &e.,  3  /.  /.  Af.;  89;  Houghton  v.  Cooper,  6  B.  Af.,  283 ;  Fritz  ▼. 
Tudor,  1  Bush,  28. 

(d)  I.  For  other  suggestions  as  to  waste,  see  Form  44,  ante,  p.  557. 

2.  As  to  plaintiff's  right  to  join  with  his  action  for  an  injunction  a  claim  for  damages 
for  waste  committed,  see  Loudon  v.  WarfUld,  5  J.  J.  Af.,  198 ;  Houghton  v.  Cooper,  supra; 
Peak  v.  Hayden,  3  Bush,  126.  But  a  contingent  remainderman,  though  he  may  enjoin  waste, 
can  not  recover  damages  for  waste  committed.     Brashearf  <5rY.,  v.  Afacey,  <SV.,  supra, 

(e)  See  3  /.  /.  Af.,  93,  94 ;  5  Id.,  197;  Houghton  v.  Cooper,  supra. 

75.   Petition  to  enjoin  a  public  nuisance,  alleging  special  injury  to  the 
plaintiffs  (a). 

A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  I.  J., Plaintiffs,     ^       (b)  Circuit  Court. 

against  V  Petition  in  Equity. 

L.  M., Defendant.  J 

The  plaintiffs,  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  I  J.,  state  that  they  respectively  own, 

and  with  their  families  reside  in, dwelling-houses  in  the  county  of and  near 

the  limits  of  the  city  of ,  and  that  the  defendant  owns  and  manages  a  slaughter- 
house in  their  neighborhood,  in  which  [state  facts  showing  the  existence  of  the  nuisance  (e),  as 
that]  he  habitually  keeps  in  tanks  and  boxes  and  in  different  places  on  his  premises  the 
entrails  and  other  parts  of  animals  slaughtered  by  him  until  they  become  putrid,  and  boils 
their  skins  and  bones,  thereby  producing  foul  and  nauseous  stenches  that  poison  the 
atmosphere  for  many  feet  in  every  direction  from  the  defendant's  premises,  including 
the  dwellings  of  the  plaintiffs,  and  endangering  the  health  of  themselves  and  their  fami- 
lies and  destroying  the  comfort  of  their  homes  (d) ;  that  one  N.  O.  formerly  owned  said 
slaughter-house  and  managed  it  in  the  same  manner,  producing  foul  and  nauseous  stenches, 

as  the  defendant  has  done  and  is  doing ;  and  that,  on  the  ....  day  of the  plaintiffs 

requested  the  defendant  to  cease  thus  managing  it,  but  he  has  continued  to  manage  it  as 
he  did  before  (*). 
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Wherefore  the  plaintiffs  ask  that  the  defendant  be  enjoined  from  so  using  his  aforesaid 
premises  as  to  produce  the  stenches  aforesaid,  and  for  a  judgment  against  him  for  costs, 
and  for  any  other  relief  they  may  appear  entitled  to. 

(Verification  as  in  Form  I.)  S.  T.,  Attorney. 

Affidavit  for  injunction:  see,  ante,  p.  614. 

(a)  1.  As  to  actions  for  injunctions,  see  note  4,  ante,  p.  230. 

2.  As  to  ordinary  actions  for  creating  or  continuing  a  nuisance,  see,  ante,  note  a,  p.  99, 
and  Forms,  pp.  569^  570. 

{&)  Actions  to  enjoin  nuisances,  even  when  the  plaintiff  complains  of  injury  to  his  real 
property,  as  by  overflowing  it  with  back-water,  are  proceedings  in  personam  (see  note  (2), 
ante,  p.  48)  and  should  be  brought  in  the  county  in  which  the  defendant  resides  or  is  sum- 
moned ;  unless  the  plaintiff  complain  of  an  injury  to  his  person,  as  by  affecting  his  health, 
in  which  case  |  74  of  the  Code  might,  possibly,  be  regarded  as  applicable,  though  that 
section,  so  far  as  it  relates  to  injuries  to  the  person,  was  probably  intended  to  apply  to 
only  forcible  injuries. 

(c)  See  81  Ky„  177. 

(d)  See  Seigfrieds.  Hays,  6rV.,  81  A>.,  377,  in  which  five  separate  house-owners  joined 
in  the  petition,  and  in  which — 

(1)  The  court  said:  «« As  many  as  five  of  the  citizens  living  near  the  slaughter-house 
of  the  appellant  have  united  in  the  petition  asking  the  same  relief;  and  while  this  may  be 
evidence  of  a  nuisance  affecting  all  alike,  it  by  no  means  follows  that  each  may  not  have 
sustained  a  special  injury.  .  .  .  The  fact  that  the  injury  is  identical  when  applied  to 
each  family  does  not  make  it  such  a  public  nuisance  as  would  deprive  the  citizen  of  his 
right  to  redress ;  "  and  see  note  (a),  ante,  p.  570. 

There  was  no  objection  to  the  joinder  of  the  plaintiffs,  and  they  probably  had  a  right 
to  join  on  the  grounds  that  they  all  had  an  interest  in  the  subject  of  the  action  and  in  ob- 
taining the  relief  demanded.  See  Code,  J  22;  Waller,  &*c,  v.  Todd,  &c.,  3  Dana,  503; 
Bullitt  v.  Stewart,  &c.,  3  B.  M.,  115. 

(2)  It  was  held  that  the  plaintiffs  were  entitled  to  relief  though  the  nuisance  existed 
when  they  acquired  homes  in  the  neighborhood :  as  to  which  see  Ashbrook  v.  Commonwealth, 
I  Bush,  139;  West  <5r»  Brother  v.  L.,  C.  <5r*  Z.  R.  Co.,  8  Id.,  404;  Louisville  Coffin  Co.  v. 
Warren,  78  Ky.,  400. 

(e)  See  Ray  v.  Sellers',  1  Duv.,  256,  and  West &* Brother  v.  Z.,  C.  <5r*  Z.  R.  Co.,  8  Bush, 
408,  holding  that,  in  order  to  maintain  an  action  against  the  continuer  of  a  nuisance  cre- 
ated by  another,  the  plaintiff  must  allege  and  prove  a  request  to  abate  it. 


IV.  DILATORY  AND  OTHER  PRELIMINARY  MOTIONS 
AND  PLEADINGS  OF  DEFENDANTS. 

76.  Motion  for  verification  of  petition  (a) . 

A.  B.,   Plaintiff,        ^  Lee  Circuit  Court. 

against  >  Motion  of  defendant. 

CD.,   Defendant,     j 

The  defendant,  C.  D.,  moves  that  the  plaintiff,  A.  B.,  be  required  to  verify  his  pe« 
tition.  G.  H.,  Attorney. 

(a)  I.  Objection  for  want  of  verification  must  be  made  by  motion  and  rule  on  the  plain- 
tiff.    15  B.  Af.,  630;  3  Bush,  225. 

2.  As  to  verifying  pleadings,  see  Form  I,  ante,  p.  499,  and  note  thereto ;  §§421  and  499, 
subs.  14,  dispensing  with  verification  in  actions  for  divorce  or  alimony  and  in  actions  for 
division  of  land  and  allotment  of  dower;  and  $  x37  anc*  138,  and  notes,  as  to  the  time  for 
.  making  verification. 
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77.   Answer  showing  that  the  court  has  no  jurisdiction  of  the  defend- 
ant (a). 

A.  B., Plaintiff,      \  Lee  Circuit  Court. 

against  \  Answer  of  defendant. 

CD., Defendant.  J 

The  defendant,  C.  D.,  says  that,  when  this  action  was  commenced  and  when  he  was 
summoned  in  it,  he  resided  [as  he  still  does,]  in  Breathitt  county,  and  was  in  Lee  county 
attending  this  court  as  a  witness  in  the  case  of  L.  M.  against  S.  T.t  in  obedience  to  a  sub- 
poena that  had  been  served  on  him  (6). 

(Verification  as  in  form  I.)  G.  H.,  Attorney. 

(a)  As  to  Forms  77  to  82,  see  Code,  {§92  and  118,  and  notes. 

(b)  Sec  Code,  \  542. 

78.  Answer  sliowing  that  t/te  court  has  no  jurisdiction  of  the  subject 
of  t/te  action. 

(Caption  as  in  form  77). 

The  defendant,  C.  D.,  says  that  the  land  in  the  petition  mentioned,  and  which  the 
plaintiff  seeks  to  subject  to  sale  to  satisfy  the  mortgage  in  the  petition  mentioned,  is 
situate  in county,  and  no  part  of  it  is  in  Lee  county  (a). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  Code,  §62,  subs.  3. 

79.  Answer  showing  that  the  plaintiff  has  not  legal  capacity  to  sue. 

(Caption  as  in  Form  77). 

The  defendant,  C.  D.,  says  that  the  plaintiff,  A.  B.,  was,  when  she  brought  this  action, 
(and  yet  is)  the  wife  of  G.  B.  (a). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

{a)  Married  women  can  sue  alone  in  some  cases.  Form  79  is  based  on  the  assumption 
that  a  woman's  petition  failed  to  show  that  she  was  married,  and  that  her  action  was  such 
as  her  husband  must  have  joined  in ;  as  to  which  see  Code,  {  34,  and  notes  thereto. 

80.  Answer  showing  the  pendency  of  another  action. 

(Caption  as  in  Form  77). 

The  defendant,  C.  D.,  says  that,  before  bringing  this  action,  to  wit,  on  the  ....  day 
,  the  plaintiff,  A.  B.,  brought  an  action  against  this  defendant  in  the  Menifee  cir- 
cuit court  for  the  same  property  [or — money],  and  upon  the  same  alleged  facts,  as  are 
mentioned  and  set  forth  in  his  petition  in  this  case,  as  appears  of  record  in  said  Menifee 
circuit  court;  and  that  the  said  former  action  is  still  depending  in  said  court  (a). 

(Verification  as  in  Form  I.)  G.  II.,  Attorney. 

(a)  See  note  (d),  ante,  p.  117. 

8 1 .  Answer  shelving  a  defect  of  parties  as  plaintiffs. 

(Caption  as  in  Form  77). 

The  defendant,  C.  D.,  says  that  the  plaintiff,  A.  B.,  befose  this  action  was  brought,  sold 
and  delivered  the  note  sued  on  herein  to  G.  H.,  who  thereby  became,  as  he  still  is,  equi- 
tably entitled  thereto  (a). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  note  5,  ante,  p.  1 6$. 
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82.  Answer  showing  a  defect  of  parties  as  defendants. 

(Caption  as  in  Form  77). 

The  defendant,  C.  D.,  says  that  he  and  G.  H.,  jointly,  and  not  this  defendant  alone, 
made  the  contract  with  the  plaintiff,  A.  B.,  which  is  set  forth  in  his  petition  [a). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  1.  A  defendant  who  is  sued  as  sole  contractor  can  not  avail  himself  of  the  fact  that 
he  is  a  joint  contractor,  unless  he  plead  it  by  answer.  Albro  v.  Lawson,  17  B.  Af.,  642; 
Waits  v.  McClure,  IO  Busk,  763. 

In  an  action  alleging  a  joint  contract  of  several,  proof  of  a  separate  contract  of  one 
was  held  to  be  a  fatal  variance.  Gossom  v.  Badgett,  6  Bush,  97.  But  that  doctrine  was 
overturned  by  an  act  which  is  appended  to  J  131  of  the  Code. 

2.  As  to  who  are  necessary  defendants,  generally,  see  note  III,  ante,  p.  22. 

83.  Motion  to  strike  from  petition  names  of  parties  improperly  joined 

as  plaintiffs  or  defendants  (a). 

A.  B.,  and  others, Plaintiffs,       )  Lee  Circuit  Court. 

against  >  Motion  of  defendants. 

C.  D.,  and  others, Defendants.    J 

The  defendants,  C.  D.,  E.  F.,  and  G.H.,  move  that  the  names  of  *H.  G.  and  L.  M. 
be  stricken  from  the  petition  of  A.  B.,  and  others,  as  being  improperly  joined  therein  as 
plaintiffs  [or — as  defendants.]  G.  H.,  Attorney. 

(a)  See  Dean,  <5rY.,  v.  English,  18  B.  M.t  132;  I  Duv.,  85;  8  Bush,  645. 

84.  Motion  to  correct  misjoinder  of  causes  of  action  (a). 

(Caption  as  in  Form  76). 

The  defendant,  C.  D.,  moves  that  the  plaintiff,  A.  B.,  be  required  to  elect  which  of  the 
causes  of  action  set  forth  his  petition  he  will  prosecute.  G.  H.,  Attorney. 

{a)  1.  As  to  causes  of  action  which  may  be  joined,  see  Code,  {83. 

2.  It  seems  clear  that  a  motion  to  strike  out  a  specified  cause  of  action  should  be  over- 
ruled; as,  if  there  be  a  misjoinder,  the  plaintiff,  and  not  the  defendant,  has  a  right  ta  elect 
which  cause  of  action  will  be  prosecuted ;  and,  if  the  plaintiff  refuse  to  elect,  the  court 
must  do  so.  Code,  J  85.  Failure  to  move  for  such  election  by  the  plaintiff  is  a  waiver  of 
the  objection.     Code,  g  86. 

85.  Motion  for  paragraphing  of  petition  (a). 
(Caption  as  in  Form  76). 

The  defendant,  C.  D.,  moves  that  the  plaintiff,  A.  B.,  be  required  to  state  the  causes 
of  action  set  forth  in  his  petition  in  separate,  numbered  paragraphs. 

G.  H.,  Attorney. 

{a)  This  may  be  required  by  the  court  upon  or  without  motion.  See  Code,  \  113,  subs. 
3,  and  notes  thereto. 

86.  Motion  to  correct  inconsistency  in  petition  (a). 
(Caption  as  in  Form  76). 

The  defendant,  C.  D.,  moves  that  the  plaintiff,  A.  B.,  be  required  to  elect  whether  the 
words  Quoting  or  otherwise  specifying  them],  or  the  words  [quoting  or  othenvise  specifying 
them],  shall  be  stricken  from  his  petition.  G.  H.,  Attorney. 

{a)  This  maybe  required  by  the  court  upon  or  without  motion.  Code,  \  113,  subs,  4. 
As  to  inconsistent  pleadings  see  note  8,  ante,  p.  153. 
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87.  Motion  that  plaintiff  be  required  to  make  his  petition  definite  and 

certain  (a). 

(Caption  as  in  Form  76). 

The  defendant,  C.  D.t  moves  that  the  plaintiff,  A,  B.,  be  required  to  amend  his  petition 
so  as  to  make  the  nature  of  his  claim  against  the  defendant  definite  and  certain. 

G.  H.t  Attorney. 
(a.  See  Code,  \  134,  and  note  (d)  thereto. 

88.  Motions  to  transfer  actions  from  one  docket  to  another  {a). 

a.  Motion  to  transfer  an  action  from  the  ordinary  to  the  equity  docket. 

(Caption  as  in  Form  76.) 

The  defendant,  C.  D.,  moves  the  court  to  transfer  this  action  to  the  equity  docket  of 
the  court  [or—  to  transfer  this  action  to  the  equity  docket  of  the  court  for  the  trial  of  the 

issue  on  the  cause  of  action  stated  in  the paragraph  of  the  plaintiff's  petition]  {b). 

G.  H.,  Attorney. 

(a)  See  Code,  J§8  to  15,  and  notes.  The  court  may  make  proper  transfers  without  mo- 
tion.    J  10,  suds.  3. 

(b)  I.  If  the  action  "should  have  been  an  equitable  action,"  the  defendant  may  move 
for  its  transfer  to  the  equity  docket  "when  or  before  he  answers."     J  10,  subs.  2. 

2.  If  it  was  properly  commenced  as  an  ordinary  action — 

(1)  Either  party  may  have  it  transferred  to  the  equity  docket  if  all  the  issues  be  of 
equitable  cognizance,  though  none  be  exclusively  so  (§ii,  subs.  1);  and, 

(2)  Either  party  may  have  it  so  transferred  for  the  trial  of  any  issue  of  exclusively 
equitable  cognizance.     }  11,  subs.  2. 

b.  Motion  to  transfer  an  equitable  action,  which  should  have  been  an  ordinary  action,  front  the 

equity  to  the  ordinary  docket  (a). 

(Caption  as  in  Form  76). 

The  defendant,  C.  D.,  moves  the  court  to  transfer  this  action  to  the  ordinary  docket  of 
the  court.  G.  H.,  Attorney. 

(a)  The  defendant  should  make  this  motion  "  when  he  answers,"  and  it  should  be 
overruled  unless  his  answer  present  a  defence  of  which  he  is  entitled  to  a  jury-trial.  1 10, 
subs.  I. 

c.  Motion  to  transfer  an  equitable  action,  properly  commenced  as  such,  to  ordinary  docket,  upon 

an  issue  triable  by  jury  (a). 

(Caption  as  in  Form  76). 

The  defendant,  C.  D.,  moves  the  court  to  transfer  this  action  to  the  ordinary  docket  of 
the  court,  for  trial  of  the  issue  on  the  cause  of  action  stated  in  the  ....  paragraph  of  the 
plaintiff's  petition.  G.  H.,  Attorney. 

(a)  Either  party  is  entitled  to  such  transfer;  "but  either  party  may  require  every 
equitable  issue  to  be  disposed  of  before  such  transfer  "  (J  12) ;  as  to  which  see  note  to  { 12. 
Hill  v.  Phillips?  adm'r,  referred  to  in  that  note,  may  now  be  found  in  87  Ky%,  169. 
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V.  DEMURRERS. 

89.  Special  demurrers  (a). 

A.  B., Plaintiff,       ]  Lee  Circuit  Court. 

against  >  Special  demurrer  of  defendant. 

C.  D., Defendant.    J 

The  defendant,  C.  D.,  demurs  to  the  plaintiff's  petition  because  it  shows  that  this 
court  has  no  jurisdiction  of  the  defendant. 

[Or — because  it  shows  that  this  court  has  no  jurisdiction  of  the  subject  of  the  plaintiff's 
action]. 

[Or — because  it  shows  that  the  plaintiff  has  not  legal  capacity  to  maintain  this  action.] 
[Or — because  it  shows  that  another  action  is  pending  in  this  State  between  the  plaintiff 
and  defendant  for  the  same  cause  as  that  stated  in  the  plaintiff's  petition  herein.] 
[Or — because  it  shows  that  S.  T.  should  be  a  party  to  this  action  as  plaintiff  {or— as  de- 
fendant.] G.  H.,  Attorney. 

(a)  1.  As  to  this  Form,  see  Code,  $92,  and  notes. 

2.  As  to  stating  the  grounds  for  special  demurrer  in  answers,  sec,  ante,  Forms  77  to  82, 
and  notes. 

90.  General  demurrers  {a) . 

a.  General  demurrer  to  petition, 

A.  B., Plaintiff,       \  Lee  Circuit  Court. 

against  \  Defendant's  demurrer  to  petition. 

C.  D., Defendant.    J 

The  defendant,  C.  D.,  says  that  the  plaintiff's  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  him.  G.  H.,  Attorney. 

b.  General  demurrer  to  reply, 

A.  B., Plaintiff,      \  Lee  Circuit  Court. 

against,  l  Defendant's  demurrer  to  reply. 

CD., Defendant.  J 

The  defendant,  C.  D.,  says  that  the  plaintiff's  reply  does  not  state  facts  sufficient  to 
support  his  cause  of  action  (b).  G.  H.,  Attorney. 

(a)  Sec  Code,  \  93,  and  notes  thereto. 

id)  Suppose  that,  in  an  action  brought  on  January  I,  1895,  on  a  notc  which  became  due 
on  January  1,  1878,  the  defendant  should  plead  that  the  action  was  not  commenced  within 
fifteen  years  after  the  cause  of  action  accrued :  the  cause  of  action  stated  in  the  petition 
would  be  supported  by  a  reply  averring  that  the  defendant,  on  January  I,  1892,  promised 
to  pay  the  note ;  but  it  would  not  be  supported  by  a  reply  averring  that  such  promise  was 
made  on  January  1,  1894  (Gilmore  v.  Green,  14  Bush,  772,  and  cases  cited);  and  the  last 
named  reply  should  be  demurred  to  as  not  stating  facts  sufficient  to  support  the  cause  of 
action. 


VI.  TRAVERSES  (a). 

91.  Answer  denying  alleged  facts, 

(Caption  as  in  Form  77). 

The  defendant, ,  denies  that  he  signed  or  delivered  to  the  plaintiff  the 

writing  in  the  plaintiff's  petition  mentioned  (see  Form  I,  p.  500). 

[Or — denies  that,  on  the  ....  day  of (stating  the  date  mentioned  in  the  petition),  the 

plaintiff  notified  the  defendant  that  J.  K.  had  brought  an  action  for  the  land  in  the  pe- 
tition mentioned  (see  Form  6,  p.  502)]. 

40 
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[Or — denies  that,  on  the  ....  day  of {stating  the  date  mentioned  in  the  petition),  L. 

M.,  the  notary  public  in  the  petition  mentioned,  notified  the  defendant  in  person,  or  other- 
wise, that  payment  of  the  bill  of  exchange  in  the  petition  mentioned  had  been  refused  by 
the  acceptor  thereof,  or  that  it  had  been  protested  for  non-payment  (see  Form  23,  p.  536)]. 

[Or — denies  that,  on  the  ....  day  of (stating  the  date  in  the  petition  mentioned),  the 

plaintiff  tendered  to  the  defendant,  at  his  residence,  the  horse  in  the  petition  mentioned 
(see  Form  e,  p.  510)]. 

[Or — denies  that,  on  the  ....  day  of (stating  the  date  in  the  petition  mentioned),  he 

became  able  to  pay  the  money  in  the  petition  mentioned,  or  that  he  is  or  at  any  time  has 
been  able  to  do  so  (see  Form  j,  p.  512)]. 

[Or — denies  that  the  merchandise  in  the  petition  mentioned  was  of  the  value  of  two  hun- 
dred dolla-s  or  of  greater  value  than  ......  dollars  (see  Form  30,  p.  546)]. 

[Or — denies  that  the  use  and  occupation  of  the  land  in  the  petition  mentioned  were  worth 
dollars  (stating  the  sum  mentioned  in  the  petition)  per  annum  or  more  than dol- 
lars per  annum  (see  Form  36,  p.  549)]. 

[Or — denies  that  the  plaintiff  sold  and  delivered  to  him  the  merchandise  mentioned  in 
the  2d,  5th,  and  9th  items  of  the  amount  filed  with  the  plaintiff's  petition,  or  any  part 
thereof  (see  Form  30,  p.  546)]. 

[Or — denies  that  the  plaintiff  is  the  owner  or  entitled  to  the  possession  of  the  horse  in  the 
petition  mentioned,  or  that  the  defendant  unlawfully  took  it  from  the  plaintiff's  posses- 
sion, or  has  detained  it  for  (stating  the  time  mentioned  in  the  petition)  or  now  detains  it 
without  right  (see  Form  b,  p.  554)]. 

[Or — denies  that,  by  reason  of  the  battery  in  the  petition  mentioned,  the  plaintiff  was 
confined  to  his  house  or  prevented  from  attending  to  his  business  during  (state  the  time 

mentioned  in  the  petition),  or  during  more  than   days,  or  that  he  thereby  lost  (state  the 

sum  mentioned  in  the  petition)  dollars  or  more  than dollars  which  he  would  otherwise- 
have  made,  or  that  he  was  compelled  to  and  did  pay  (state  the  sum  mentioned  in  the  petition) 

dollars,  or  more  than dollars  for  medical  services  rendered  him  (see  Form  b,  p.  561 )]. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  1.  The  Code  has  abolished  general  issues,  and,  in  general,  a  party  wishing  to  deny 
or  prove  a  material  fact  must  specially  traverse  or  aver  it:  as,  in  an  action  on  a  written  con- 
tract, by  an  answer  denying  that  the  defendant  executed  it;  or  averring  that  he  was  of 
unsound  mind  or  drunk  when  he  executed  it,  or  that  it  was  obtained  by  fraud,  or  that  it 
had  been  delivered  to  a  third  person  as  an  escrow,  or  that  it  had  become  void  by  erasure 
or  addition  ; — facts  which  the  defendant  could  formerly  have  proved  under  a  plea  of  non 
est  factum.     See  note  (2),  ante,  p.  121. 

2.  A  traverse  is  a  denial  of  an  alleged  fact;  or  a  denial  of  sufficient  knowledge  or  in- 
formation to  form  a  belief  concerning  it,  if  it  be  not  presumptively  within  the  party's 
knowledge  (Code,  \  113,  subs.  7).  As  to  facts  presumptively  within  a  party's  knowledge, 
see  note  (/),  ante,  p.  161. 

3.  As  to  facts  which  must  be  proved  though  not  traversed,  see  Code,  §126  and  notes. 

92.   Answer  denying  knowledge  or  information  concerning  alleged 
facts  (a). 

(Caption  as  in  Form  77). 

The  defendant,  C.  D.,  says  that  he  has  not  sufficient  knowledge  or  information  to  form 
a  belief — 

1.  Whether  or  not  the  plaintiff  was  ready  or  willing,  between  November  1st  and  Decem- 
ber 1st,  1889,  to  slaughter  the  hogs  in  the  petition  mentioned ;  or, 

2.  What  would  have  been  the  plaintiff's  net  profits  for  slaughtering  said  hogs.  (See 
Form  g,  p.  511). 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  See  last  foregoing  note. 
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VII.  ESTOPPELS  (0). 

93.  Answer  pleading  an  estoppel  by  matter  of  record — namely,  a  judg- 

ment as  an  estoppel  to  an  action  for  rents  and  profits  of  land  (b). 

(Caption  as  in  Form  77) . 

The  defendant,  C.  D.,  says  that,  as  appears  of  record  in  this  court,  the  plaintiff,  A.  B., 
on  the  1st  of  June,  1893,  brought  an  action  herein  against  this  defendant  for  the  land 
mentioned  in  his  petition  in  this  case ;  that  in  his  petition  in  said  former  action  said  A. 
B.  alleged  that  he  was  the  owner  of  said  land  and  entitled  to  the  possession  thereof,  and 
that  this  defendant  held  possession  thereof  without  right  and  had  held  possession  thereof 
without  right  since  the  1st  day  of  January,  1891,  and  prayed  for  two  hundred  dollars  dam- 
ages for  being  kept  out  of  the  possession  of  said  land  and  for  such  damages  as  he  might 
appear  entitled  to  for  being  kept  out  of  possession  thereof  during  the  pendency  of  said 
action ;  that  this  defendant  filed  an  answer  in  said  action,  in  which  he  denied  the  said  A. 
B.'s  right  to  said  land  or  to  the  possession  thereof  or  to  any  damages  for  the  detention 

thereof;  and  that,  on  the  1st  day  of  January,  1895,  at  tne term  of  this  court,  upon 

a  trial  of  the  issues  in  said  action,  the  said  A.  B.  obtained  a  verdict  and  a  judgment  of 
this  court  against  this  defendant  for  the  recovery  of  said  land  and  one  cent  damages  for 
the  detention  thereof,  which  judgment  still  remains  in  full  force,  not  in  the  least  reversed, 
superseded,  or  made  void ;  and  this  defendant  refers  to  said  action  and  the  proceedings 
therein  as  part  of  this  answer  [and  pleads  said  judgment  as  a  bar  to  the  present  action  of 
said  A.  B.  (<■)]. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  I.  Lord  Coke  says:  "  There  be  three  kinds  of  estoppels,  viz.,  by  matter  record,  by 
matter  in  writing,  and  by  matter  in  pais."  Co.  Lift.,  352  a.  I  give  Forms  as  to  each 
of  those  kinds  of  estoppel. 

2.  The  Code  contains  no  special  provisions  as  to  estoppels  except  §95  and  §§98  to  100, 
authorizing  them  to  be  pleaded  in  answers,  replies,  &c;  and  ?  113,  subs.  6,  which  declares 
that  '*  an  express  admission  of  a  fact  is  not  necessary  to  render  valid  a  pleading  in  avoid- 
ance or  estoppel  thereof." 

As  to  the  necessity  of  taking  advantage  of  an  estoppel  by  a  special  plea  or  by  demurrer 
or  by  objecting  to  evidence  in  conflict  with  it,  see  note  {b)%  ante,  p.  122.  The  rules  there 
stated  as  being  applicable  when  special  pleadings  are  not  allowed,  as  in  cases  of  forcible 
entry,  probably  apply,  also,  when  parties  to  an  action  dispense  with  special  pleadings ; 
as,  in  an  action  for  land  in  which  the  plaintiff,  without  setting  forth  his  title,  merely  alleges 
that  he  is  the  owner  and  entitled  to  the  possession,  which  the  defendant  denies;  for,  though, 
in  general,  the  common  law  requires  estoppels  by  deed  to  be  specially  pleaded,  that  rule 
was  never  applied  to  actions  of  ejectment  (see,  for  instance,  Cox  v.  Lacey,  3  Lilt.,  334; 
Winn  v.  Wilhiic,  <5rY.,  5  J.  J.  A/.,  524) ;  but,  unquestionably,  under  the  Code,  a  party 
may,  if  he  choose,  plead  an  estoppel  in  such  an  action.     See  IVimmer  v.  Ficklin,  14  Bush, 

193- 

{&)  1.  As  to  this  Form,  see  notes  to  Form  41,  a,  ante,  p.  553-54;  and,  especially,  WaU 
fur  v.  Mitchell,  18  B.  M.f  541. 

2.  As  to  pleading  former  judgments,  generally,  see  note  22,  ante,  p.  130. 

(c)  This  bracketed  statement  seems  unnecessary,  though  the  common  law  requires  a 
plea  of  estoppel  to  show  that  it  is  pleaded  as  such,  just  as  it  requires  other  pleas  to  show 
whether  they  are  pleaded  in  abatement,  or  in  bar  to  the  whole  or  part  of  the  action — for- 
malities which  seem  to  have  been  dispensed  with  by  the  Code. 

94.  Atiswer  pleading  an  estoppel  by  writing — namely \  ancestor's  war* 

ranty  of  title  as  an  estoppel  to  an  heir's  action  for  land  {a), 

(Caption  as  in  Form  77). 

The  defendant,  C.  D.,  says  that  the  plaintiff,  A.  B.,  inherited  the  land  in  the  petition 
mentioned  from  his  father,  E.  B.,  who  died  on  the  ....  day  of    ,  leaving  the  plain- 
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tiff  his  only  heir,  and  that  the  plaintiff  has  no  other  title  thereto ;  that,  by  a  deed  dated 
the  ....  day  of ,  which  [or — an  attested  copy  of  which,  the  original  being  in  pos- 
session of  S.  T.,]  is  filed  herewith,  marked  Exhibit  A,  said  E.  B.  sold  and  conveyed  said 
land  to  S.  T.,  with  a  covenant  of  general  warranty  of  title  and  in  consideration  of  five 
thousand  dollars  paid  by  said  S.  T.  to  said  E.  B.,  as  is  stated  in  said  deed;  that,  by  a  deed 

dated  the  ....  day  of ,  which  [or — an  attested  copy  of  which,  the  original  having 

been  lost,]  is  filed  herewith,  marked  Exhibit  B,  the  said  S.  T.  conveyed  said  land  to  the 
defendant ;  and  that  the  plaintiff,  as  heir  and  distributee  of  said  E.  B.,  received  real  and 
personal  estate  of  greater  value  than  five  thousand  dollars;  and  the  defendant  pleads  said 
facts  in  bar  of  the  plaintiff's  action  (b). 

(No  verification  necessary.)  G.  H.,  Attorney. 

As  to  estoppels  by  writing, 

(a)  I.  An  act  of  1801  (Af.  <&*  B.,  331)  allowed  the  consideration  of  writings  under  seal 
to  be  impeached;  an  act  of  1812  (M.  6*  B.,  343)  declared  that  "all  writings  hereafter 
executed,  without  a  seal  or  seals,  stipulating  for  the  payment  of  money  or  property,  or 
for  the  performance  of  any  act  or  acts,  duty  or  duties,  shall  be  placed  upon  the  same  foot- 
ing with  sealed  writings  containing  the  like  stipulations,"  &c;  and  an  act  of  1843  (•&  ^* 
II)  declared  that,  excepting  seals  of  the  State,  of  counties  and  of  corporations,  "every 
instrument  of  writing  hereafter  executed  shall  be  as  effectual,  and  have  the  same  dignity  in 
law,  without  a  seal  or  scroll  as  with  one ;"  and  those  statutes  were  substantially  re-enacted 
by  {$  2  and  3,  ch.  22  of  the  R.  £.,  and  of  the  G.  S. 

It  was  held  that  the  act  of  1812  did  not  raise  to  the  dignity  of  sealed  instruments  exe- 
cuted contracts,  such  as  conveyances  and  releases;  or  writings  which  contained  no  stipu- 
lation, such  as  a  receipt  for  money  or  a  writing  acknowledging  the  terms  of  a  contract; 
and  that  it  only  applied  to  executory  contracts,  such  as  an  agreement  to  pay  money  or  a 
warranty  of  the  soundness  of  a  slave;  and,  consequently,  prior  to  the  act  of  1843,  a  s*** 
(or  its  equivalent,  a  scroll;  act  of  1797,  Af.  &  B.,  326)  was  necessary  to  render  valid  a 
conveyance  of  land.  I  Mar.,  587;  3  fd.,  82;  4  Afon.,  93;  1  J,  J.  M.,  446;  3  Dana,  21 , 
Tribble  v.  Oldham,  5  /./.  M.,  137. 

2.  In  Smith's  Leading  Cases,  201 1,  gtk  Edition,  it  is  stated,  on  the  authority  of  several 
English  decisions,  that  Lord  Coke,  in  speaking  of  ••estoppels  by  writing,"  had  in  view  es- 
toppels by  deed;  and,  unquestionably,  the  common  law  makes  a  distinction,  in  some  re- 
spects, between  sealed  and  unsealed  writings  as  estoppels.  For  instance,  prior  to  the  act 
of  1 80 1,  in  the  absence  of  fraud  or  mistake  or  illegality,  and  of  any  statement  as  to  the 
consideration,  a  written  agreement  to  pay  money,  if  sealed,  raised  a  conclusive  presump- 
tion of  a  sufficient  consideration;  whilst  prior  to  the  act  of  1812,  if  unsealed,  it  raised  no 
presumption  of  a  consideration  (Harts  ex'r  v.  Coram,  &*c,  3  Bibb,  26) ;  but  under  the  acts 
of  1 80 1  and  1812  such  contracts,  whether  under  seal  or  not,  raise  a  prima  facie  presump- 
tion of  a  sufficient  consideration.     3  Bibb,  319 ;  4  Afon.,  531 ;  2  Afar.,  382-83. 

3.  It  was  held  in  several  cases  that  the  acknowledgment,  in  a  conveyance  of  land,  of 
the  receipt  of  a  money-consideration,  was  conclusive  against  the  parties  to  the  deed  and  their 
privies  (2  Mar.,  299;  3  Lilt.,  97;  6  Afon.,  291);  but  in  Trutnbo  v.  Curtwright,  I  Mar., 
582,  parol  evidence  that  the  consideration,  though  acknowledged  to  have  been  paid  in 
money,  was  paid  in  property,  was  held  to  be  compatible  with  the  deed;  and  CarneaTs 
heirs  v.  May,  cVv.,  2  Afar.,  596,  is  to  the  same  effect ;  and  in  Deatlyys  heirs  v.  Afurphy,  &c,  3 
Afar.,  478,  that  rule  was  applied  to  a  bill  of  sale  of  slaves;  in  PowelTs  heirs  v.  PowelTs  heirs, 
5  Dana,  168,  and  Gordon's  heirs  v.  Gordon,  1  Met.,  285,  it  was  held  that  such  acknowledg- 
ment in  a  deed  from  a  father  to  his  son  did  not  prevent  heirs  of  the  grantor  from  showing 
by  parol  evidence  that  the  conveyance  was  made  as  an  advancement  to  the  grantee ;  and 
in  Gully  v.  Grubbs,  I  J.  J*  Af.,  387,  the  deed  having  acknowledged  the  receipt  of  $150, 
the  consideration,  parol  evidence  that  the  consideration  had  not  been  paid  was  held  to  be 
admissible,  partly  on  the  ground  that  a  separate  receipt  for  money  had  been  settled  to  be 
only  prima  facie  evidence  of  payment  (see  3  Afon.,  351;  4  fd.,  373;  6  fd.,  157),  and  that 
putting  it  in  a  deed  could  not  give  it  any  additional  weight;  and  partly  on  the  ground 
that  •*  the  practice  of  inserting  such  acknowledgments  in  deeds  is  very  common,  whether 
the  consideration  had  been  paid  or  not,"  &c;  and  Gully  v.  Grubbs  was  cited  with  approval 
in  7  J.J,  Af.,  $62;  17  B.  M.,  42,  and  I  Met.,  287;  and  its  doctrine  applied  in  Hanson  v. 
Buckner'sex'r,  4  Dana,  251. 

4.  But,  excepting  acknowledgments  of  receipts  of  money,  according  to  the  common  law 
as  settled  in  Kentucky,  if  there  be  no  fraud  nor  mistake  nor  illegality,  the  absence  of  which 
7vill  be  assumed  throughout  this  note,  written  evidence,  though  not  under  seal,  is  ••more 
credible  than  that  of  witnesses,  and  can  not  be  contradicted  by  it "  (see  Querry  v.  White,  I 
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Bibb,  271;  Kincaidv.  Biggins,  Ibid.,  396,  and  Garten  v.  Chandler ;  2  Id.,  246,  which  relate 
to  writings  not  under  seal  and  were  decided  prior  to  1812) ;  and  that  rule  was  not  changed 
by  the  above  named  statutes.     2  J.J.  Af.,  420. 

Consequently,  parol  evidence,  if  objected  to  (7  B.  M.,  279-80;  4  Met.,  315),  is  not 
competent  to  prove  the  terms  of  a  contract  which  appears  to  have  been  committed  to 
writing.     I  Mon.,  74. 

5.  And  the  rule  as  to  acknowledgments  of  receipts  of  money-considerations  for  prop- 
erty sold  does  not  apply  to  statements  of  particular  considerations  (2  J.  J.  Af.,  420);  as, 
the  statement  in  a  deed  that  the  conveyance  is  made  in  consideration  that  the  grantee  had 
for  some  time  past  supported  and  maintained  the  grantor,  and  had  given  a  bond  to  do  so 
during  his  life  {Morris  v.  Morris,  2  Bibb,  3 1 1)  ;  or  that  a  mortgage  was  made  to  secure 
money  recited  as  having  been  loaned  by  the  mortgagor  to  the  mortgagee  {Norn's  v.  Nor- 
ris,  adm'r,  9  Dana,  317) ; — such  statements  having  been  held  to  be  estoppels  ;  and  see  Ped~ 
eUcord  v.  Hill,  4  Mon.,  370. 

6.  And,  in  general,  parties  to  a  written  contract  are  estopped  from  denying  any  fact 
which  is  admitted  in  it  (2  Litt.,  310;  4  Mon.,  528;  2  J.J.  Af.,  420;  3  fd.,  166;  4  Id.,  250, 
656;  7  Id.,  13;  I  Dana,  528;  1  B.  Af.,  193;  1  Duv.,  114;  4  Bush,  552;  5  Id.,  262;  6  Id., 
3  ;  9  Ld.,  326-27;  78  Ky.,  493-94;  81  Id.,  54) ;  and  the  making  of  a  contract  with  a  per- 
son therein  styled  a  corporation  estops  a  denial  that  it  then  had  existence  (5  Litt.,  46;  I 
J.J.  M.,  380;  4  B.  Af.,  203;  6  Id.,  601 ;  8  Id.,  123;  16  Id.,  7,  363;  7  Bush,  639-40;  13 
Id.,  35) ;  bat  see  2  Met.,  323,  and  comments  thereon  in  13  Bush,  35. 

7.  And  a\party  to  a  written  contract  is  estopped  from  averring  any  fact  which  is  incon- 
sistent with  it  (6  B.  M.,  615) ;  as,  the  value  of  salt  at  the  time  for  its  delivery  under  a  con- 
tract to  pay  fifty  pounds  in  salt  at  two  dollars  per  bushel  {HarCs  exWs  v.  Coram,  3  Bibb,  26) ; 
or  that  a  warranty  of  the  soundness  of  a  slave,  in  a  bill  of  sale  which  spoke  of  the  slave  as 
being  then  sold,  was  without  consideration,  because  the  defendant  had  previously  sold  the 
slave  to  the  plaintiff  without  a  warranty  (BurdiTs  ex'rs  v#  Burdit,  <5rV.,  2  Afar.,  143;  Trib- 
ble  v.  Oldham,  5  J.J.  M.,  137) ;  or  the  existence  of  a  contemporaneous  verbal  agreement 
that  a  covenantee  should  forfeit  his  right  to  a  conveyance  of  land  by  failing  to  pay  therefor 
at  the  stipulated  time  {Langdon  v.  Woolfolk,  2  B.  M.,  105) ;  or  that,  the  defendant  having 
covenanted  to  pay  a  certain  sum  in  making  and  laying  bricks  at  a  certain  price  per  thou- 
sand, the  plaintiff  was  to  furnish  and  dig  the  dirt  for  making  the  bricks  {Trabue  v.  Kay,  4 
Bibb,  226) ;  or  that,  upon  a  covenant  to  manufacture  wool  furnished  by  the  plaintiff  into 
cloth  with  due  diligence  and  industry  for  the  speedy  accomplishment  of  the  work,  the 
defendant  wa*  not  to  commence  it  until  he  could  have  a  jenny  made  by  a  certain  person 
{Dana  v.  Boj%,  2  J.  J.  M.t  587);  or  that  a  note  for  money  might  be  discharged  by  the 
delivery  of  a  horse  {Garten  v.  Chandler,  2  Bibb,  246) ;  or  that  a  note  for  "dollars'*  or  for 
"current  money"  might  be  discharged  by  delivering  notes  of  the  Bank  of  the  Common- 
wealth {Baugh  v.  Ramsey,  4  Afon.,  155;  Stone  v.  Ramsey,  Ibid..  238) ;  or  that  an  obligor 
agreeing  to  pay  a  specified  sum  for  specified  property  or  services  should  pay  an  additional 
sum  on  the  happening  of  an  event  {Querryv.  White,  1  Bibb,  271  ;  Castleman  v.  Southern 
Mut.  Life  Ins.  Co.,  14  Bush,  197) ;  or  that  an  obligor  agreeing  to  pay  money  by  a  writing 
which  expressed  no  condition  should  not  be  compelled  to  pay  except  on  a  condition  (Dale 
v.  Pope,  4  Litt.,  166;  Logan,  &c,  Turnpike  Co.  v.  Pettii,  2  B.  M.,  428;  Wright  v.  Shelby 
Railroad  Co.,  16  B.  Af.,  4) ;  or  from  averring  that  the  payor  in  a  note  for  "$170  for  one 
brown  mule,  provided  that  said  mule  is  sound  and  in  good  condition,"  was  induced  to 
make  the  purchase  and  give  the  note  by  the  payee's  verbal  agreement  to  furnish  the  payor 
a  specified  quantity  of  corn  at  a  specified  price,  which  he  had  failed  to  do  {AfcKegny  v. 
Wide  kind  &  Co.,  6  Bush,  107*) ;  or  from  showing  by  parol  evidence  "what  was  the  un- 
derstanding of  the  parties."     3  Bibb,  320. 

*  In  Engleman  v.  Craig,  a  Bush,  424,  according  to  my  understanding  of  the  case,  it  was  held  that,  there 
having  been  a  written  sale  of  property  by  the  defendant  to  the  plaintiff  in  consideration  of  $ 700  to  be  paid 
as  provided  in  the  writing,  the  defendant,  without  proof  of  fraud  or  mistake,  had  a  right  to  prove  by  parol 
evidence  that,  as  part  of  the  consideration  for  said  property,  the  plaintiff  had  agreed  to  surrender  to  the 
defendant  the  note  for  9666.66^  on  which  the  action  was  brought ;  and,  so  understanding,  it  seems  to  me 
that  the  decision  is  n3t  supported  by  either  of  the  cases  cited  in  the  opinion,  viz.,  Trumbo  v.  Curtwright, 
Gordon's  heirs  v.  Gordon,  and  Gutty  v.  Grubbs,  the  decisions  in  which  are  stated  in  head  3  of  this  note ; 
that  it  conflicts  with  the  previous  decisions  cited  in  head  7  of  this  note;  and  that  it  was  impliedly  over- 
ruled by  the  decision  in  McKegny  v.  WiAekind  &  Co.  * 

In  Sutton,  &*e.,  v.  Hood,  86  Ky.,  257,  there  is  a  dictum,  founded  on  Pierce  v.  Woodward,  6  Pickering,  ao6, 
that  a  vendor  of  land  for  a  money  consideration  can  prove  a  contemporaneous  verbal  agreement  between 
him  and  his  vendee  that  no  intoxicating  liquors  should  be  sold  on  the  premises.  But  in  14  Bush,  203,  the 
court  said  with  reference  to  Pierce  v.  Woodward:  "This  case  was  decided  in  1828.  On  closer  examina- 
tion we  find  that  it  has  of  late  years  been  entirely  disregarded  in  Massachusetts." 

The  case  of  The  L.  A  N.  R.  Co.  v.  Thompson,  18  B.  M.,  735,  has  no  bearing  in  this  question,  because 
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8.  But,  as  a  contract  which  contains  no  statement  as  to  the  consideration  raises  only  a 
prima  facie  presumption  of  a  sufficient  consideration,  parol  evidence,  unless  inconsistent 
with  some  provision  of  it,  is  admissible,  not  only  to  prove  that  there  was  no  consideration, 
but  to  prove  what  the  consideration  was  and  that  it  has  failed,  wholly  or  partially,  or  been 
delivered  or  performed.     4  Litt.,  167  ;  4  Met.,  155-56. 

9.  And  parol  evidence  has  been  held  to  be  not  inconsistent  with  the  writing,  and  there- 
fore admissible  to  prove  the  respective  interests,  inter  se,  of  joint  purchasers  of  land  (7 
Man.,  45 ;  6  B.  M.,  109;  6  Bush,  75) ;  to  prove,  inter  se,  the  true  condition  and  responsi- 
bility of  parties  to  a  bill  of  exchange  (4  Bush,  679) ;  to  prove  that  one  joint  obligor  is  the 
other's  surety  (5  B.  M.,  564,  574 ;  lS  Id.,  648) ;  to  show  that  A  paid  $200  to  B  at  the  time 
when  B  covenanted  to  convey  land  to  A  on  his  paying  $100  (2/.  J,  M.,  no);  to  show 
that  the  assignment  of  a  promissory  note  by  the  payee,  with  his  name  indorsed  thereon, 
was  made  without  recourse  ( Butler  v.  Suddeth,  6  Mon.,  541) ;  and  to  show  that  the  obligor 
in  a  traverse-bond  had  not  been  evicted  by  the  sheriff,  though  the  bond  recited  that  the 
sheriff  had  placed  another  person  in  possession  of  the  land.     7/.  f.  M.,  14. 

10.  And  if  it  be  apparent  that  part  of  an  agreement  has  been  omitted  from  the  writing, 
parol  evidence  is  generally  admissible  to  supply  the  omission ;  as,  to  show  what  land  was 
referred  to  in  a  covenant  to  convey  500  acres  "as  soon  as  I  get  my  warrant  laid  "  (Peyton's 
heirs  v.  Matson,  Liti.  S.  C,  37) ;  to  show  the  time  and  place  verbally  agreed  on  for  the 
delivery  of  personal  property  sold  (Woodcock  v.  Farrell,  1  Met.,  437) ;  and,  the  only  writing 
being  a  note  for  the  hire  of  a  slave,  parol  evidence  was  admitted  to  show  the  agreement  of 
the  parties  as  to  the  mode  of  employing  the  slave  (  Western  v.  Pollard,  16  B.  M.,  315);  and, 
a  widow  having  for  a  number  of  years  occupied  part  of  the  lands  of  her  former  husband,  by  a 
contract  which  recited  that  "  great  difficulties  have  arisen  in  setting  apart  the  dower  of  said 
widow,"  without  stating  what  they  were,  it  was  agreed  that,  "to  remedy  "  said  difficulties, 
his  devisees  would  give  her  "  in  perpetuity  seven  thousand  dollars  in  lieu  of  her  right  of 
dower  in  said  estate,*'  and  that,  upon  their  doing  so,  she  should  surrender  possession  of 
the  land  occupied  by  her  and  relinquish  dower  in  the  whole  estate;  and  parol  evidence 
was  held  admissible  to  prove  that  the  devisees  had  agreed  to  release  any  claim  for  rent 
during  her  said  occupancy  (  Wood  &  wife  v.  Lee,  5  Mon.,  50);  and  on  a  contract  which 
said — "  I,  Benjamin  Curd,  have  this  day  bargained  and  sold  Thomas  B.  Warfield  for  the 
sum  of  two  hundred  and  fifty  dollars  to  me  in  hand  paid  —  which  negro  is  twelve  years 
old,  I  warrant  said  negro  to  be  sound  in  body  and  mind,  and  a  slave  for  life,"  parol  evi- 
dence was  admitted  to  prove,  1,  that  Thomas  B.  Warfield  was  the  vendee;  and,  2,  that  the 
bill  of  sale  had  conveyed  to  him  a  slave  named  Maria.      Warfield  v.  Curd,  5  Dana,  31S. 

11.  Though  parol  evidence  is  not  admissible  to  prove  that  a  verbal  agreement  between 
the  parties  embraced  more  land  than  their  written  contract  (see  foot  note,  ante,  p.  590 ),  it  is 
admissible  to  show  what  land  is  embraced  by  the  latter ;  as,  by  a  conveyance  of  the  tract 
on  which  A.  B.  lives  (4  Dana,  336-37)  or  by  a  covenant  to  convey  the  tract  on  which  the 
obligor  resides  ( Thompson  v.  Robertson,  9  B.  M.%  383) ;  and,  if  such  evidence  as  to  the  sub- 
ject-matter of  the  contract  raise  a  doubt  concerning  the  understanding  of  the  parties  with 
reference  thereto,  this  creates  a  latent  ambiguity  which  makes  parol  evidence  admissible  to 
show  what  was  their  understanding  (13  B.  M.,  487) ;  and  it  has  been  accordingly  held  in  a 
number  of  cases,  constituting  a  decided  preponderance  of  authority,  that  parol  evidence  is 
admissible,  in  behalf  of  plaintiffs  as  well  as  defendants,  to  show  whether  or  not  the  parties 
contemplated  a  surplus  or  deficit  found  to  exist  in  the  quantity  of  land  sold  by  written 
contract.     See  note  5,  ante,  p.  590. 

12.  If  a  written  contract  contain  language  which  is  capable  of  different  meanings,  parol 
evidence  is  admissible  to  show  in  what  sense  the  parties  used  it  (  Wilson  v.  Robertson,  7 
f.  J.  M.,  78) ;  including  proof  of  their  practical  construction  of  it  (5  Mon.,  60;  7  Dana, 
278,  280;  I  B.  M.,  9),  which  "  is  entitled  to  great  weight,  and  should  be  conformed  to, 
carried  out,  and  sustained,  if  it  can  be  done  without  doing  violence  to  its  terms.  2  B.  M,, 
167. 

13.  As  the  Statute  of  Frauds  (G.  S.,  ch.  22,  J  I)  declares,  not  that  the  contracts  em- 
braced thereby  shall  be  void,  but  merely  that  "  no  action  shall  be  brought  to  charge  any 
person"  upon  them,  unless  they  are  evidenced  by  writing,  it  is  settled  that  proof  of  a 
verbal  agreement  with  the  plaintiff  is  admissible  to  shield  the  defendant  against  an  uncon- 
scientious demand.  3  Mon.,  170-71  and  253;  2  /.  /.  M.,  23;  1  Met.,  557;  3  Id.,  583; 
I  Bush,  151-52;  4  Id.,  239.  Nor  can  a  person  escape  the  consequences  of  fraudulent  con- 
duct by  pleading  the  Statute  of  Frauds.     3  Lilt.,  55  ;  2  Duv.,  156. 


the  plaintiff,  instead  of  relying  on  a  demurrer  to  the  answer  and  counter-claim  which  pleaded  the  parol 
agreement,  took'  issue  thereon  by  filing  a  reply  after  his  demurrer  was  overruled,  and  thus  waived  bis 
right  to  insist  on  the  estoppel.    See  note,  {t>\  ante,  p.  122. 
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14.    As  to  rescinding  or  changitig  written  contracts  by  verbal  agreements  J* 

( 1 )  As  to  agreements  not  embraced  by  the  statute  of  frauds* 

The  cases  of  Patton  v.  Robinson,  1  Bibb,  285,  and  Milroy  v.  Hettsley,  Id.,  312,  were 
actions  of  covenant  in  which  the  defendants  pleaded  covenants  performed ;  and  in  the 
former  of  which  the  defendant  offered  evidence  of  the  plaintiff's  parol  agreement  to  ex- 
onerate him  and  look  to  another  person,  and  in  the  latter  of  which  the  defendant  offered 
to  prove  that  the  plaintiff  had  told  the  witness  that  the  plaintiff  and  defendant  had  an- 
nulled their  contract;  and  the  court  not  only  held  that  the  evidence  was  inadmissible 
because  it  was  foreign  from  the  issue,  but  expressed  the  opinion  that  it  was  also  inad- 
missible, because  "a  covenant  by  deed  can  not  be  released  by  parol,"  " every  contract 
must  be  dissolved  with  the  same  solemnity  with  which  it  is  entered  into."  And  in  an 
action  on  a  covenant  to  deliver  tobacco  at  specified  times,  a  plea  that  the  time  for  de- 
livery had  been  extended  by  a  verbal  agreement  was  held  to  present  no  defence,  the 
court  saying  that  •*  a  contract  to  dissolve  and  defeat  another  contract  must  be  of  as  high 
a  nature  as  the  one  to  be  dissolved  or  defeated  "  (Jfand/ey  v.  Moorman,  4  Bibb,  1) ;  and  in  an 
action  on  a  note  for  $100,  "payable  in  current  money  of  Kentucky,  the  defendant  pleaded 
an  award  that  he  should  pay  $100  in  notes  on  the  Bank  of  the  Commonwealth  ;  and  the 
court  said:  «' As  the  action  in  this  case  is  founded  on  a  specialty,  the  parol  submission  and 
award  relied  on  in  the  plea  constitute  no  good  defence  to  the  action."  Logsdon  v.  Roberts' 
ex'rs.,  3  Mon.,  255.  But  in  Shockey's  adtrir  v.Glasford,  6  Dana,  9,  the  court,  whilst  saying: 
"We  are  aware  that  it  has  been  determined  by  this  court,  founded  upon  some  ancient 
adjudications,  *  that  when  the  matter  in  contest  is  on  a  deed,  in  all  such  cases  the  submis- 
sion must  be  by  deed,  because  a  specialty  can  not  be  answered  but  by  a  specialty,' "  held 
that  a  submission  to  arbitrators  of  the  question  whether  or  not  a  bond  has  been  paid  may 
be  made  by  parol. 

And  it  is  settled  that  a  plea  of  accord  and  satisfaction  of  a  specialty  debt,  under  a  parol 
agreement,  constitutes  a  defence.  Jones  v.  Bullitt,  2  Lttt.,  49;  Payne  v.  Barnett,  2  Mar.% 
312;  IVinslow  v.  Hardin's  ex'r.,3  Dana,  543.  It  was  said,  however,  in  Payne  v.  Barnett, 
that  a  parol  agreement  of  accord  is  not  valid  if  made  before  a  breach  of  the  covenant 
intended  to  be  satisfied ;  but  that  conflicts  with  the  settled  rule  that  part-payment  of  a 
debt  before  its  maturity  is  a  satisfaction  of  the  whole  debt,  if  so  made  and  accepted  (2  Lilt., 
51 ;  3  Met.,  88;  8  Bush,  6);  and  with  the  decision  in  Winslow  v.  Hardin's  ex*r,  supra, 
holding  that  an  unconditional  obligation  for  thirty  dollars  was  a  satisfaction  of  a  note  for 
one  hundred  dollars  payable  on  a  contingency.  And,  on  the  other  hand,  it  was  said  in 
Mc Waters  v.  Drafter,  5  Mon.,  497,  that,  "to  be  available,  the  award  must  be  executed 
before  the  day  of  payment  mentioned  in  the  bond ;  "  but  that  conflicts  with  the  decisions 
in  Jones  v.  Bullitt  and  Payne  v.  Barnett,  suftra,  and  probably  with  the  decisions  in  Robert 
v.  Barnum,  <5rV,f  80  Ky.,  28,  and  several  other  cases  in  which  the  facts  do  not  fully  appear, 
the  question  as  to  the  time  of  making  and  for  executing  an  accord  not  seeming  to  have 
been  deemed  material. 

And  pleas  averring  that,  before  the  maturity  of  the  obligation  sued  on,  it  had  been  de- 
livered to  the  defendant  and  canceled,  were  held  to  constitute  defences.  1  J.  J.  M., 
431-32;   1  B.  M.,  192:  but  see  6  Dana,  128-29. 

And  in  an  action  for  the  trover  and  conversion  of  a  slave,  it  was  contended  that  the 
circuit  court  erred  in  admitting  evidence  that  a  bill  of  sale  of  the  slave  from  the  defendant 
to  the  plaintiff  had  been  rescinded  by  a  subsequent  verbal  contract,  and  the  Court  of  Ap- 
peals said :  "  We  can  perceive  no  solid  objection  to  the  admissibility  of  the  evidence. 
The  property  of  a  slave  may  pass  by  parol  as  well  as  by  writing."  Trumbo  v.  Curtrigkt, 
I  Mar.,  582. 

(2)  As  to  agreements  embraced  by  the  statute  of  frauds. 

In  Hawkins'  heirs  v.  Lowry,  6  J.  J.  M.,  245,  a  sale  of  land  by  executory  contract  was 
held  to  have  been  rescinded  by  a  verbal  agreement,  "as  there  was  no  proof  of  the  exist- 

*The  rules  on  this  subject  do  not  prohibit  averments  showing  that  the  obligee  has  accepted  perform- 
ance at  a  different  time  or  place  or  in  a  different  manner  from  that  prescribed  in  the  contract  (1  Lift.,  3 ; 

1  J.J.  M.t  35;  3  Dana,  360,  impliedly  overruling  the  decision  in  Harrison  v.  Taylor,  3  Mar.,  168,  and  the 
dictum  in  Stuteville  v.  Miles,*  Id., 425,  on  which  that  decision  was  founded);  but  proof  of  such  accept- 
ance is  not  admissible  under  an  averment  that  the  contract  had  been  performed.    3  Bibb,  99;  4  Id.,  489; 

2  Mar^  436 

And,  as  the  value  of  partial  performance  of  a  condition  precedent  in  a  written  contract,  if  it  can  be  ap- 
portioned, may  be  recovered,  not  in  an  action  on  the  contract,  but  in  an  action  on  a  promise  implied  by 
law  (see  notes  (3)  and  (4),  ante,  p.  67);  it  follows,  a  fortiori,  that  the  value  of  work  done  or  property  de- 
livered under  a  verbal  contract,  changing  a  written  one,  can  be  recovered  in  an  action  on  the  former:  see 
Chiles  v.  Jones,  3  B.  M.t  51,  in  which  it  was  held  that  in  such  action  "the  written  contract  would  be  admis- 
sible evidence  as  inducement  to  the  parol  agreement,  and  as  evidence  of  its  terms." 
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ence  of  any  written  memorial  of  the  rescission  :  "  but  the  executory  contract  vested  the  ven- 
dee with  an  equitable  title  to  the  land ;  and  the  Statute  of  Frauds  applies  to  contracts  re- 
lating to  equitable  as  well  as  legal  titles  to  land  (Frowman  v.  Gordon's  heirs,  Litt.  S.  C, 
193) ;  and  the  decision  in  Hawkins*  heirs  v.  Lowry  stands  alone,  perhaps,  as  to  the  effect 
of  the  statute  on  verbal  agreements.*  It  seems  sufficient  to  refer  to  3  Litt.,  402;  5  Bust, 
697;  11  Id.,  621. 

15.  As  to  Che  admissibility  of  parol  evidence  to  rebut  prima  facie  presumptions. 
According  to  1  Greenleafs  Evidence,  J  296,  in  Courts  of  Equity,  "where  a  certain  pre- 
sumption would,  in  general,  be  deduced  from  the  nature  of  an  act,  such  presumption  may 
be  repelled  by  extrinsic  [parol]  evidence  showing  the  intention  to  be  otherwise;"  the  clear 
intimation  being  that  such  evidence  is  not  admissible  in  Courts  of  Law.  But  no  such  dis- 
tinction seems  to  exist  in  Kentucky,  where,  it  is  believed,  parol  evidence  is  always  admis- 
sible to  rebut  prima  facie  presumptions,  in  actions  at  law  as  well  as  in  equity.  See,  for 
instance,  the  common  law  case  of  Butler  v.  Sudtleth,  6  Afon.,  541,  in  which  parol  evidence 
was  admitted  to  show  that  the  assignment  of  a  note  by  the  payee,  with  his  name  indorsed 
thereon,  was  made  without  recourse,  because  those  acts  raised  only  a  prima  facie  presump- 
tion of  an  assignment  with  recourse;  and  in  which  the  court  said:  "This  presumption, 
like  all  others,  is  subject  to  be  rebutted  or  destroyed  by  proper  proof."  Consequently,  it  is 
a  rule,  that  the  statement  of  a  fact  which  raises  only  a  prima  facie  presumption  of  the  ulti- 
mate fact  relied  on  by  the  pleader  is  not,  though  a  statement  of  the  ultimate  fact  would  be, 
a  statement  of  a  cause  of  action  or  ground  of  defence.     See  note  6,  ante,  p.  151. 

Courts  of  Equity  have  often  denied  relief  to  parties  who  could  obtain  relief  in  Courts 
of  Law;  but  those  decisions  were  founded  on  the  rule  that  he  who  seeks  equity  must  do 
equity,  or  on  some  other  peculiar  rule  of  equity,  and  not  on  any  distinction  between  law 
and  equity  as  to  admitting  parol  evidence  to  affect  writings  — a  distinction  which  has  been 
repeatedly  held  not  to  exist.     4  Mon.,  20  and  157;  2  B.  Af,  105. 

16.  If  a  party  admits  that  the  writing  does  not  truly  state  the  contract,  parol  evidence  " 
is  admissible  to  show  what  it  was.     4  J.J.  Af,  121 ;  7  B.  Af.,  590;  8  Id.,  438. 

17.  Written  contracts  do  not  estop  strangers  thereto  from  introducing  parol  evidence ; 
and,  as  estoppels  by  contract  (4  Mon.,  521  must  be  mutual,  they  do  not  estop  the  parties 
thereto  from  introducing  parol  evidence  in  a  controversy  with  strangers.     7  B.  Af.,  590. 

18.  Releases. 

According  to  the  common  law,  a  written  release  under  seal,  which  contained  no  state- 
ment concerning  the  consideration,  was  valid,  because  the  seal  raised  a  conclusive  pre- 
sumption of  a  sufficient  consideration.  But  a  release  might  be  made,  for  a  valuable  con- 
sideration, without  a  writing  under  seal  and  even  without  a  writing.  For  instance,  in 
Gibson,  et  al.,  v.  Weir,  &*c,  1  J*  J.  Af.,  446,  the  court  said  :  "The  plea  of  release  is  insuf- 
ficient. It  does  not  show  that  the  release  was  under  seal  or  otherwise  effective;  "  and  in 
Jones  v.  Bullitt,  2  Litt.,  49,  it  was  adjudged,  on  parol  evidence,  that  Jones' judgment  had 
been  discharged  by  accord  and  satisfaction  ;  and  see  2  Afar.,  314;  3  Dana,  543. 

The  only  material  common  law  distinctions  between  an  acquittance  by,  and  an  acquit- 
tance without,  a  writing  under  seal  seem  to  be,  1,  that  the  former  is  called  a  "  release,*' 
whilst  the  latter  is  called  "  an  accord  and  satisfaction ; "  and,  2,  that  the  former  need  not, 
whilst  the  latter  must,  be  shown  to  have  been  made  for  a  valuable  consideration  (see  note 
10,  ante,  p.  124)  or  a  good  consideration.  (See  cases  cited  in  note (b)  to  Form  18,  ante,  p. 
533.)  But  under  the  statutes  cited  under  head  1  of  this  note,  though  a  written  release, 
whether  under  seal  or  not,  raises  a  prima  facie  presumption  of  a  sufficient  consideration 
(see  head  2  of  this  note),  it  may  be  impeached;  and  if  it  be  impeached,  the  plea  of  release 
must,  probably,  be  supported  in  the  same  manner  as  a  plea  of  accord  and  satisfaction. 
That  suggestion  is  supported  by  the  decision  in  Arnold  v.  Park,  8  Bush,  6;  and  is  consistent 
with  the  decision  in  Williamson  v.  AfcGinnis,  1 1  B.  Af.,  74,  in  which  the  money  paid  for 
the  release  was  a  different  thing  from  the  "current  bank  notes  "  which  the  covenanters  had 
agreed  to  pay,  and  for  non-payment  of  which  they  could  have  been  held  liable  only  for 
damages  to  be  assessed  by  a  jury. 

(b)  A  general  warranty  of  title  to  land  runs  with  the  land  and  passes  to  a  remote  vendee 
(4  Bibb,  225-26;  3  Afar.,  324,  and  cases  cited ;  l  Litt.,  395-96;  5  A  fan.,  358;  9  B.  Af.,  57), 
though  the  deed  to  him  contain  only  a  special  warranty  or  no  warranty  (3  Litt.,  1 21-22; 
5  Id,,  249;  17  B.  Af.,  82),  and  entitles  him  on  eviction  from  the  land  to  recover  from  the 
warrantor  the  amount  of  purchase-money  paid  to  him  by  the  first  vendee  (see  cases,  supra, 
and  last  paragraph  of  notes,  ante,  p.  77)  ;  and  the  above  mentioned  rule  {head. 3,  p.  626)  as 
to  admitting  parol  evidence  to  contradict  the  statement  of  a  deed  concerning  the  consider- 


*  There  might  be  circumstances  which  would  estop  such  a  covenantee  from  relying  on  a  contract 
which  had  been  rescinded  by  a  verbal  agreement,  but  the  decision  in  Hawkins?  heirs  v.Ltmiy  was  not 
placed  on  that  ground. 
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ation  docs  not  apply  as  between  a  warrantor  and  a  remote  vendee:  see  Hunt  v.  Orwig,  17 
B.  M.,  73,  in  which  parol  evidence  was  held  inadmissible  against  a  sub-vendee  to  show 
that  the  consideration  of  a  conveyance,  which  was  stated  in  the  deed  to  be  $1,600,  was  a 
tract  of  land  of  much  less  value;  and  parol  evidence  would  have  been  inadmissible  for  the 
sub-vendee  to  show  that  the  consideration  was  more  than  $1,600,  as  such  estoppels  must 
be  mutual.     7  B.  M.,  590. 

And  if  the  warrantor's  heirs  or  devisees  sue  for  the  land,  a  plea  of  the  warranty  bars 
their  action  to  the  extent  of  the  value  of  assets,  real  or  personal,  received  from  the  war- 
rantor by  descent,  devise,  or  distribution.  G.  S.,  ch.  63,  art.  1,  £  18.  As  to  estoppels  by 
warranties  made  before  the  adoption  of  the  General  Statutes  see  Logan  v.  Moore,  1  Dana, 
58;  Proctor,  <&V.,  v.  Smith,  <&V.,  8  Bush,  81 ;  and  Utterback,  &c,  v.  Phillips,  &c,  81  Ky., 
62,  and  cases  cited. 

95 .   Answers  pleading  estoppels  in  pais  (a). 

a.  Answer  pleading  an  estoppel  in  pais  in  bar  of  an  action  in  equity  for  dower  (b). 

(Caption  as  in  Form  77,  p.  620.) 

The  defendant,  C.  D.,  says  that  the  land  in  the  petition  mentioned  was  sold  by  a  com- 
missioner duly  appointed  (c)  for  that  purpose  by  the  Lee  circuit  court  in  an  action  brought 
therein  by  S.  T.  and  others  against  the  plaintiff's  late  husband,  P.  B.,  and  C.  C,  to  whom 
said  P.  B.  had  conveyed  it,  and  others ;  that,  in  said  action,  to  which  the  plaintiff  was  a 
party,  she,  before  said  sale,  filed  an  answer  stating  that  she  had  relinquished  her  right  of 
dower  in  said  land;  and  that  the  defendant,  believing  that  said  statement  was  true  (d),  pur- 
chased said  land  at  said  sale  and  it  was  conveyed  to  him,  as  appears  of  record  in  said  court. 

Wherefore  the  defendant  says  that  the  plaintiff  is  estopped  to  maintain  this  action,  and 
he  pleads  the  aforesaid  facts  in  bar  thereof. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

{a)  Estoppels  in  pais,  of  which  I  give  only  two  Forms,  both  relating  to  real  property, 
are  of  such  variety  as  to  prohibit  enumeration  of  them  here.  But  it  may,  I  believe,  be 
safely  said  that,  according  to  the  general  current  of  decisions  on  the  subject,  a  party  who 
relies  on  an  estoppel  in  pais  must  state  facts  which  show,  or  which  raise  a  presumption, 
that  he  was  induced  to  do  the  act  to  which  the  estoppel  relates  by  the  adverse  party's  mis- 
representation, express  or  implied,  of  facts  within  his  knowledge,  or  his  silence  as  to  facts 
which  it  was  his  duty  to  disclose,  and  that  he  intended  or  expected  those  facts  to  be  thus 
acted  on. 

0)  This  Form  is  founded  on  the  case  of  Craddock  v.  Tyler,  &c,  3  Bush,  360,  by  de- 
cisions in  which  and  in  Wright,  &*c,  v.  Arnold,  &c,  14  B.  J/.,  638,  it  is  settled  that  a 
woman  who,  even  during  coverture,  has  induced  the  defendant  to  purchase  property  in 
which  she  had  an  interest,  either  by  .misrepresentation  of  facts  or  by  silence  when  she 
ought  to  speak,  is  not  entitled  to  relief  as  plaintiff  in  a  court  of  equity  *. 

In  Connolly  v.  Branstler,  3  Bush,  702,  an  action  in  equity  for  dower  was  dismissed  be- 
cause, at  a  decretal  sale  of  the  land  for  the  benefit  of  her  husband's  creditors,  the  plaintiff 
had  announced  through  the  commissioner,  «•  that  she  would  not  claim  dower  against  any 
one  who  should  become  the  purchaser,"  the  court  saying:  "She  is  equitably  estopped 
from  asserting  dower  against  the  purchaser;  for  the  disability  of  coverture  could  not  ex- 
onerate her  from  fraud."  But  the  correctness  of  that  decision  seems  questionable,  not  be- 
cause the  plaintiff  was  a  married  woman  when  she  made  the  announcement,  but  because 
she  had  not  made  any  misrepresentation  or  concealment  of  facts:  if  she  had  been  unmar- 
ried when  she  promised  not  to  claim  dower,  the  promise  would  not  have  been  obligatory 
under  the  statute  of  frauds;  and  to  pervert  a  violated  promise  into  a  fraudulent  estoppel, 
because  the  promise  is  not  obligatory,  would  seem  to  be  a  subversion  of  the  true  doctrine 
concerning  estoppels  in  pais;  and  also  a  subversion  of  the  statute  of  frauds,  whenever  its 
provisions  make  the  promise  unobligatory. 

And,  a  slave  having  been  sold  under  an  execution  as  the  property  of  another,  in  the  pres- 


0  In  an  action  to  settle  the  estate  of  an  insolvent  decedent,  to  which  his  widow  was  made  a  defendant, 
and  the  petition  in  which  showed  that  she  was  entitled  to  dower,  she  failed  to  answer  ;  and,  the  land 
having  been  sold  under  a  decree  and  an  order  made  for  a  distribution  of  the  proceeds,  without  any  pro- 
vision for  her,  it  was  held  on  her  appeal  that  she  had  no  right  to  complain  of  the  sale,  but  that  she  was 
entitled  to  compensation  for  dower  out  of  the  proceeds.     Merrhvether  v.  Stbree,  &*c,  2  But  A,  232. 
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ence  of  a  married  woman,  her  failure  to  disclose  her  title  was  held  to  be  an  estoppel  against 
the  assertion  of  it  as  a  defence  in  an  action  at  law.     Daz'is  v.  Tingle,  et  aL,  8  B.  M.,  539. 

And  in  Heck  v.  Fislier,  <5?V.,  78  Ky.,  643,  it  was  held  that,  when  a  husband,  with  intent 
to  defraud  his  creditors,  and  with  the  acquiescence  of  his  wife  who  had  knowledge  of  his 
intention,  erects  improvements  on  her  land  at  his  expense,  his  creditor  has  a  right  to  subject 
the  rents  of  the  property  for  payment  of  his  demand;  the  court  saying:  "In  view  of  the 
facts  of  this  case,  which  show  no  more  than  an  acquiescence  on  the  part  of  the  wife,  it  is 
unnecessary  to  decide  whether  an  active  participation  in  the  fraud  might  not  present  such 
a  case  as  would  justify  a  court  of  equity  [on  a  return  of  no  property  found]  in  subjecting 
the  legal  title  as  well  as  the  use  of  the  wife's  land." 

And  the  foregoing  rules  have  been  held  to  be  applicable  to  infants.  6  B.  M.t  29 ;  8 
Id.,  543 ;   14  Id.,  643,  645 ;  7  Busk,  300. 

(c)  See  Code,  \  122. 

\d)  The  fact  that,  before  the  sale  was  confirmed,  the  purchaser  might  have  learned,  by 
examining  the  records  of  deeds,  that  the  plaintiff  had  not  released  her  right  to  dower,  was 
evidently  regarded  by  the  Court  of  Appeals  as  immaterial.  See  cases  cited  in  note(r), 
ante,  p.  581. 

b.  Answer  pleading  an  equitable  estoppel  in  pais  in  bar  of  an  ordinary  action  for  land  (a),  with 
a  counter-claim  (6). 

A.  B., Plaintiff,       "\  Lee  Circuit  Court. 

against  V  Answer  and  Counter-claim. 

CD., Defendant.    J 

The  defendant,  C.  D.,  says  that  the  land  in  the  petition  mentioned  was,  by  a  written 
executory  contract,  purchased  from  S.  H.  by  G.  N.,  who  died  owing  said  S.  H.  two  thou- 
sand dollars  of  the  purchase-money  therefor,  and  leaving  a  will  by  which  he  appointed  the 
plaintiff,  A.  B.,  his  executor,  with  power  to  sell  and  convey  his  real  estate;  that,  afterward, 
the  plaintiff/as  such  executor,  verbally  sold  said  land  to  I.  J.  in  satisfaction  of  a  debt  due 
to  him  from  said  G.  N.'s  estate  and  in  consideration  of  said  I.  J.'s  agreement  to  pay  said 

two  thousand  dollars  to  said  S.  H.;  that,  afterward,  on  the  ....  day  of said  I.  J., 

with  the  knowledge  and  consent  of  the  plaintiff,  and  by  a  writing  which  the  plaintiff 

attested  as  a  witness,  sold  said  land  to  W.  S.  for dollars,  which  was  its  reasonable 

value,  and  which  said  W.  S.  paid  to  said  I.  J.;  and  that,  at  the  time  of  said  sale,  the 
plaintiff  declared  to  said  W.  S.  that  he  would  look  to  said  I.  J.  for  the  payment  of  said  two 
thousand  dollars  to  S.  H.,  and  that  he,  the  plaintiff,  had,  on  that  account,  no  claim  on 

said  land ;  that,  on  the  ....  day  of ,  by  the  writing  which  is  filed  herewith  marked 

exhibit  A,  said  W.  S.  sold  said  land  to  this  defendant  for  ......  dollars,  which  was  its 

reasonable  value,  and  which  the  defendant  paid  to  said  W.  S.;  that,  on  the  ....  day  of 

,  the  said  I.  J.  having  failed  to  pay  said  two  thousand  dollars  to  S.  H.,  and  having 

become  insolvent,  the  plaintiff  paid  said  money  and  the  interest  thereon — namely,  two 
thousand  and  four  hundred  dollars,  to  said.S.  H.,  and  said  S.  H.  conveyed  said  land  to  the 
plaintiff  in  his  individual  right;  and  that,  on  the day  of ,  the  defendant  re- 
quested the  plaintiff  to  convey  said  land  to  the  defendant,  but  the  plaintiff  refused  and  yet 
refuses  to  do  so  except  on  the  defendant's  paying  to  him  the  said  two  thousand  and  four 
hundred  dollars  and  interest  from  the  time  of  his  payment  to  said  S.  H. 

Wherefore  the  defendant  says  that  the  plaintiff  is  estopped  to  maintain  this  action,  and 
makes  this  answer  a  counter-claim  against  him,  and  asks  that  he  be  required  to  convey  said 
land  to  the  defendant  [with  a  general  warranty  of  title],  and  for  a  judgment  against  him 
for  costs,  and  any  other  relief  the  defendant  may  appear  entitled  to. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  1.  As  to  this  Form  see  Springle,  &c,  v.  Morrison,  3  Lilt.,  52;  and  Whitens  heirs  y. 
Prentiss*  heirs,  &*c,  3  Alon.,  449  to  455,  and  515—16,  in  which  improper  conduct  of  trus- 
tees, individually,  was  held  to  be  an  estoppel  against  their  rights  as  fiduciaries  and  against 
persons  claiming  under  their  fiducial  acts. 

2.  The  question  whether  an  estoppel  is  a  legal  or  equitable  one  may  be  important,  be- 
cause, among  other  reasons,  upon  it  depends  a  party's  right  to  a  jury-trial  of  an  issue  con- 
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cerning  it.  Estoppels  by  writing  or  by  matter  of  record  have  generally  been  called  legal 
estoppels,  though,  unquestionably,  a  writing  which  estops  the  assertion  of  an  equitable 
title  to  property  creates  an  equitable  estoppel:  whilst  estoppels  in  pais  have  generally  been 
called  equitable  estoppels ;  sometimes  because  they  were  so,  sometimes  because  they  were 
erroneously  supposed  to  be  so,  sometimes  because  their  results  were  equitable,  and  some- 
times for  the  purpose  of  distinguishing  them  from  estoppels  by  writing  or  by  matter  of  rec- 
ord. And  that  undiscriminating  application  of  the  phrase  "  equitable  estoppels"  to  estop- 
pels in  pais  has  led  to  confusion  even  in  so  learned  a  work  as  that  of  "Bigelow  on  Estoppel," 
the  author  of  which  says :  **  It  is  doubtful  if  an  equitable  estoppel  can  be  ground  of  a  com- 
mon law  ejectment ;  though  an  estoppel  by  deed  can  be,  for  in  the  latter  case  the  plaintiff 
has  the  legal  title  as  between  the  parties.  But  it  is  difficult  to  see  how  an  equitable  estoppel 
could  be  more  effectual  than  a  purchase  and  payment  for  the  land,  which,  without  a  deed, 
would  be  no  defence  to  an  action  at  law  "  (p.  599,  $d Edition).  Clearly,  a  defendant  who  has 
conveyed  the  land  to  the  plaintiff  is  estopped  to  dispute  the  latter's  legal  title ;  but  an  es- 
toppel by  writing  has  no  bearing  on  the  question  as  to  an  estoppel  in  pais  concerning  land. 
It  is  clear,  also,  that  an  action  of  ejectment  can  not  be  supported  by  an  estoppel  in  pais 
which  merely  prevents  the  defendant  from  disputing  the  plaintiff's  equitable  title  to  the 
land  ;  but  that  proves  nothing  as  to  the  effect  of  an  estoppel  in  pais  which  prevents  the 
defendant  from  disputing  the  plaintiff's  legal  title.  Unquestionably,  there  may  be  legal 
estoppels  in  pais  as  to  matters  not  embraced  by  the  statute  of  frauds;  but,  as  to  matters  so 
embraced,  there  has  been  a  conflict  of  opinion  in  Kentucky  and  elsewhere. 

Adverse  possession  of  land  against  persons  not  under  disability  during  (formerly  twenty 
years,  but  now)  fifteen  years  gives  to  the  possessor  a  legal  title  on  which  he  can  maintain 
ejectment  against  any  intruder,  including  the  former  owner  against  whom  the  possession 
was  held  (note  3,  ante,  p.  109) ;  and  in  Dickerson  v.  Colgrove,  100  U.  S.  R.,  583,  it  was  held 
that,  under  an  estoppel  in  pais,  a  transfer  of  title  is  made  "  as  under  a  statute  of  limitations 
when  the  bar  is  complete,  by  operation  of  law."  And  in  an  action  of  ejectment  for  land 
which  a  sheriff  had  conveyed  to  the  plaintiff  pursuant  to  a  sale  under  an  execution  against 
the  defendant,  upon  proof  that  the  defendant  had  only  an  equitable  title  to  the  land,  the 
jury,  under  instructions  from  the  court,  found  a  verdict  for  the  defendant,  and  judgment 
was  rendered  accordingly.  But,  there  being  evidence  which  conduced  to  prove  that  the 
sheriff  levied  on  the  land  pursuant  to  the  verbal  request  and  direction  of  the  defendant, 
who  was  in  possession  of  it,  and  had  sold  it  in  presence  of  the  defendant  without  disclosure 
by  him  of  the  nature  of  his  title,  the  Court  of  Appeals  held  that,  if  those  facts  were  true, 
the  defendant  was  estopped  to  deny  that  the  plaintiff  had  acquired  the  legal  title,  and  re- 
versed the  judgment  and  remanded  the  case  for  a  new  trial.  Reid  v.  Heasly,  2  B.  M.,  254. 
But  in  an  action  of  ejectment  for  land  which  the  plaintiff's  wife  inherited  from  her 
father,  M.,  and  which  the  defendants  claimed  under  a  sale  and  conveyance  made  by  the 
executor  of  M.,  whose  will  authorized  his  executor  to  sell  and  convey  his  lands  for  the 
benefit  of  his  children,  it  was  held  that  the  executor  had  no  power  to  sell  the  land  in  con- 
test, because  M.  acquired  it  after  making  his  will;  and,  there  being  evidence  that  the 
plaintiff  and  his  wife  had  tacitly  consented  to  the  sale,  intimating  no  other  title  to  the 
land  than  such  as  was  claimed  under  the  will,  and  had  surrendered  possession  to  the  pur- 
chaser, and  had  received  and  used  the  proceeds  of  the  sale,  the  court  said :  "  The  ap- 
parent acquiescence  by  W.  F.  Warder  [the  plaintiff]  in  the  sale  and  conveyance  to  Nelly 
Moss,  his  surrender  to  her  as  purchaser,  and  his  reception  and  enjoyment  of  his  wife's 
share  of  the  consideration,  might  constitute  an  estoppel  in  equity;  .  .  .  and  in  6 
Tenn.  Reports,  556,  Mr.  Justice  Lawrence  said  that  he  remembered  a  case  in  which  Lord 
Mansfield  had  applied  such  an  estoppel  at  law,  in  an  action  of  ejectment.  But  with  that 
solitary  exception,  so  far  as  we  know,  it  has  always  been  treated  as  an  equitable  estoppel 
only ;  and  we  do  not  therefore  feel  authorized  to  extend  it  further  and  apply  it  as  a  con- 
clusive bar  loan  ejectment."  Dennis,  et  a/.,  v.  Warder,  3  B.  M.,  173.  As  to  that  case  I 
suggest,  I,  that,  as  the  executor's  deed  purported  to  convey  the  legal  title  to  the  land,  I 
do  not  perceive  upon  what  principle  it  can  be  held  that  the  conduct  of  the  plaintiff  and 
his  wife  created  an  equitable  estoppel;  namely,  an  estoppel  which  gave  to  the  defendants 
an  equitable  title  to  the  land,  a  thing  which  had  not  been  contemplated  by  any  person 
concerned  in  the  transaction ;  and,  2,  that,  notwithstanding  my  respect  for  English  de- 
cisions generally,  the  reliance  of  the  court  on  English  cases,  whilst  ignoring  the  decision 
in  Reid  v.  Heasly,  as  was  done  in  Dennis,  et  a/.,  v.  Warder,  seems  remarkable,  especially  as 
the  Court  of  Appeals  had  refused  to  follow  English  decisions  on  another  question  rising 
on  the  statute  of  frauds.  See  Granfs  heirs  v.  Craigmiles,  1  Bibb,  203;  Hay  den  v.  Mc- 
Ihaine,  4  Id.,  59. 

The  case  of  Wimmer  v.  Ficklin,  14  Bush,  193,  was  an  ordinary  action  for  land  which 
had  been  sold  under  an  execution  against  the  plaintiff,  Wimmer,  and  purchased  by  one 
Orear,  and  by  him  sold  to  the  defendant,  whose  answer  alleged  that  he  had  purchased  the 
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land  with  the  consent  and  pursuant  to  the  advice  of  the  plaintiff;  and  on  the  defend- 
ant's motion,  which  the  plaintiff  resisted*  the  issue  as  to  the  estoppel  was  transferred  to 
the  equity  docket,  and  after  a  trial  judgment  was  rendered  for  the  defendant ;  and  on  the 
plaintiff's  appeal,  it  was  held  that  the  issue  had  been  properly  transferred  to  equity  and 
the  judgment  was  affirmed.  But,  as  is  shown  by  the  record  of  the  case  in  the  office  of 
the  clerk  of  the  Court  of  Appeals,,  there  was  neither  allegation  nor  proof  that  either  the 
sheriff  or  the  plaintiff  had  conveyed  the  land  to  Orear :  consequently,  as  must  be  assumed 
(see  Lilt.  S.  C,  445),  it  was  an  equitable  title  which  Orear  sold  to  the  defendant  with  the 
plaintiff's  consent,  and  the  alleged  estoppel  was  an  equitable  one,  which  estopped  the 
plaintiff  to  deny  that  the  defendant  held  an  equitable  title,  and  therefore  the  issue  was 
properly  transferred  to  equity.  But  the  Court  of  Appeals,  without  noticing  Reid  v.  Heasly 
or  any  other  Kentucky  decision,  and  on  the  alleged  authority  of  Bigelow  on  Estoppel,  held 
that  all  estoppels  in  pais  as  to  real  estate  are  equitable  estoppels ;  and  quoted  from  Bil- 
low (p.  596,  3d  Edition)  these  words:  "  It  has  been  held  that  the  doctrine  of  es'oppel  by 
conduct,  where  the  subject  of  the  representation  is  real  estate,  or  property  which  can  only 
be  passed  by  deed,  is  not  available  in  a  suit  at  law ;"  and  the  court  says :  "  It  is  true  that  Mr. 
Bigelow  admits  that  there  is  American  authority  in  favor  of  the  position,  that  an  equitable 
estoppel  as  to  land  is  available  at  law,  but  that  the  weight  of  authority  is  against  it." 

But  Bigelow  (pp.  599,  600)  says:  "There  is,  however,  the  strongest  authority  in  favor 
of  the  position  that  an  equitable  estoppel  concerning  land  is  available  at  law,  at  least 
when  it  is  not  made  the  ground  of  a  common-law  ejectment.  .  .  .  Apart,  perhaps, 
from  cases  of  ejectment  at  common  law,  tfre  weight  of  authority  is  now  clearly  this  way. 
Indeed,  the  ground  upon  which  equity  treats  the  case  as  out  of  the  Statute  of  Frauds, 
to-wit,  the  fraud  of  the  person  to  be  estopped,  should  be  sufficient  to  justify  a  court  of  law 
in  acting.  The  ground  of  estoppel  by  conduct  in  any  case  is  fraud  ;  and  it  can  not  be  that 
a  statute  made  to  prevent  the  accomplishment  of  fraud,  should  stand  in  the  way  of  pre- 
venting such  a  result  in  any  court." 

Bigelow  cites  numerous  cases  as  supporting  each  side  of  the  question.  In  neither  of 
them  was  any  distinction  made  between  actions  of  ejectment  and  any  other  action  at  law  re* 
lating  to  real  property.  They  show  that  in  Alabama,  North  Carolina,  Illinois,  and  Michi- 
gan, estoppels  in  pais  as  to  real  property  are  cognizable  only  in  equity  ;  but  that  in  Georgia, 
Tennessee,  California,  Connecticut,  Maine,  New  Hampshire,  New  York,  Ohio,  Vermont, 
and  Wisconsin,  estoppels  in  pais  which  prevent  the  assertion  or  denial  of  the  legal  title 
to  real  property  are  cognizable  in  actions  at  law,  whether  the  action  be  an  action  of  eject- 
ment, an  action  of  trespass,  or  an  action  on  the  case;  and  in  Dickerson  v.  Colgrove,  102 
U.  S.  R.,  578,  such  was  held  to  be  the  common  law  in  the  District  of  Columbia. 

As  prevention  of  fraud  is  the  foundation  of  the  doctrine  concerning  estoppels  in  pais; 
as  fraud  is  cognizable  in  courts  of  law  as  well  as  courts  of  equity  (4  Bibb%  66 ;  1  Mar., 
425 ;  I  J.  J.  M.,  107) ;  as  the  statute  of  frauds  applies  to  both,  and  as  it  does  not  shelter 
fraud  (3  Lift.,  55 ;  2  Duv  ,  156),  I  do  not  perceive  on  what  ground  it  can  be  held  that  courts 
of  equity  have  exclusive  power  to  give  effect  to  estoppels  in  pais  concerning  land;  and 
it  seems  to  me  that  the  question  whether  such  an  estoppel  is  enforceable  at  law  or  in  equity 
depends  on  the  question  whether  the  right  existing  by  reason  of  it  is  a  legal  or  equitable 

riSht- 

As  to  real  property,  a  party  having  an  equitable  estoppel  in  pais  must  go  into  equity 

in  order  to  get  a  conveyance  of  the  legal  title  ;  but  no  conveyance  to  a  party  having  a  legal 
estoppel  in  pais  is  necessary,  a  judgment  in  his  favor  being  conclusive  proof  of  his  legal 
title. 

{6)  A  defendant  having  an  equitable  title  to  land  by  reason  of  an  estoppel  in  pais t  and 
having  taken  possession  with  the  plaintiff's  consent,  can  not  be  evicted  in  an  action  at  law, 
unless  there  has  been  a  demand  or  notice  and  refusal  to  deliver  possession  (see  3  B.  -V., 
175,  and  other  cases  cited  in  note(2),  ante,  p.  no):  but  dismissal  of  the  action  on  that 
ground  would  not  prevent  a  new  action  after  refusal ;  and  therefore,  and  for  other  mani- 
fest reasons,  the  defendant  should  make  his  answer  a  counter-claim,  and  pray  for  a  con- 
veyance of  the  legal  title. 
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VIII.   PLEAS  OF  AVOIDANCE.* 
96.  Answers  impeaching  the  consideration  of  written  contracts  (a). 

a.   Plea  of  no  consideration, 

(Caption  as  in  Form  77.) 

The  defendant,  C.  D.t  says  that  the  writing  [or—  note,  *r—  agreement]  in  the  petition 
mentioned  was  executed  without  any  consideration. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  As  to  impeaching  the  consideration  of  written  contracts  see,  aniet  note  13,  p.  125, 
note  {a)  1,  p.  500,  and  note  {a),  p.  626. 

b."   Plea  of  failure  of  consideration — defeasance  (a). 

(Caption  as  in  Form  77.) 

The  defendant,  C.  D.,  says  that,  by  a  written  agreement  executed  simultaneously  with 
the  note  sued  on,  and  which  is  filed  herewith,  the  plaintiff  agreed  that,  unless  he  should 
deliver  a  certain  jackass  therein  mentioned  to  the  defendant  within  ten  days  thereafter, 
said  note  should  be  given  up  to  the  defendant ;  and  that  said  jackass  was  not  delivered  to 
the  defendant  within  said  ten  days  nor  afterward. 

(No  verification  is  necessary.)  G.  H.,  Attorney. 

(a)  I.  As  to  this  Form  see  Mc  Richer  y.  Shropshire,  tJ.J.  A/1,  328,  and  notes  (4)  and 
(5),  ante,  p.  125-26. 

2.  If  there  has  been  any  executed  consideration  for  the  contract,  a  plea  of  failure  of  con- 
sideration is  not  good  at  law,  unless  there  has  been  a  rescission  of  the  contract ;  as,  by  the 
vendor's  fraud  and  an  offer  to  return  the  property  (2  Mar.,  148-49,  and  545-46;  5  Mon., 
*74;  7  Id.,  411-12;  5/.  y.  J/.,  68;  Marshall  v.  Peck,  &c,  1  Dana,  609);  a  breach  of 
warranty  of  soundness,  &c,  without  fraud,  not  giving  a  right  to  rescind.  Lightburn  v. 
Cooper,  1  Dana,  273. 

But  an  answer  averring  fraud  of  the  vendor  and  that  the  property  was  of  no  value  is  a 
valid  plea  of  failure  of  consideration,  without  averring  an  oner  to  return  the  property  (4 
Bibb,  569;  3/./.  M.,  293  ;  4  Id.,  154-5)  ;  and  according  to  Griswold  v.  Taylor's  adm'r,  1 
Mel.,  228,  an  answer  showing  that  the  property  was  of  no  value  is  a  valid  plea  of  a  failure 
of  consideration,  without  averring  either  fraud  or  an  offer  to  return  the  property. 

3.  Upon  the  question  whether  or  not,  in  an  action  on  a  written  contract,  the  defendant 
can  plead  a  contemporaneous  verbal  agreement  as  a  defence  or  counter-claim,  see  note  7, 
ante,  p.  627,  and  foot-note  thereto. 

c.   Another  plea  of  failure  of  consideration— fraud  in  selling  horse  of  no  value. 

(Caption  as  in  Form  77.) 

The  defendant,  C.  D.,  says  that  the  note  sued  on  was  given  in  consideration  of  a  horse 
sold  by  the  plaintiff  to  the  defendant,  and  which  the  plaintiff  falsely  and  fraudulently  rep- 
resented to  the  defendant  as  being  sound,  though,  as  the  plaintiff  knew,  it  was  unsound 
and  had  a  disease  (a)  of  which  it  died  and  which  made  it  of  no  value  (b). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  The  nature  of  the  disease  need  not  be  stated :  see  note  (e),  ante,  p.  572. 
{b)  Sec  note  (a)  2  to  the  last  foregoing  Form. 

*i.  The  Code  contains,  I  believe,  no  special  provisions  as  to  pleas  of  avoidance,  except  in  £95  and 
f  113,  subs.  9,  3,  and  7 ;  the  last  of  which  is,  that  **  an  express  admission  of  a  fact  is  not  necessary  to  render 
valid  a  pleading  in  avoidance  or  estoppel  thereof." 

The  common  law  required  a  special  plea  in  bar  to  state  whether  it  was  pleaded  as  a  bar  to  the  whole  or 
to  part  of  the  action;  and  it  was  insufficient  if  it  professed  to  be  in  bar  of  the  action,  and  presented  only 
a  partial  defence.  2  J.J.  Af.,  981.  But  it  is  now  sufficient  for  the  defendant  to  state  the  facts  relied  on 
and  the  court  will  give  him  the  benefit  of  his  answer,  whether  it  presents  a  total  or  partial  defence. 
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<L  Another  plea  of  failure  of  consideration — fraud  in  selling  personal  property  to  at  feudal 
and  an  offer  to  return  it. 

(Caption  as  in  Form  77.) 

The  defendant,  C.  D.,  says  that  the  note  sued  on  was  given  in  consideration  of  a  hone 
sold  by  the  plaintiff  to  the  defendant  and  which  [set forth  the  plaintiff's  fraud  and  the  de- 
fendant's offer  to  return  the  horse,  &*c,  as  in  Fortn  c,  ante,  p.  572]. 

[Or  —  in  consideration  of  a  breast-pin  sold  by  the  plaintiff  to  the  defendant  and  which 
[set  forth  the  plaintiff '  s  fraud,  and  the  defendants  offer  to  return  the  breast-pin,  and  a  tender 
of  it  in  court,  as  in  Form  d,  ante,  p.  573).] 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

•e.    Plea  of  partial  failure  of  consideration — want  of  title  to  part  of  a  tract  of  land  purchased  kj 
executory  contract  and  in  defendants  possession  [a). 

A.  B Plaintiff,       ")  Lee  Circuit  CorRT. 

against  I  Answer  [and  counter-claim]. 

-C.  B Defendant,    j 

The  defendant  says  that,  on  the  ....  day  of ,  in  consideration  of dollars 

which  he  then  paid  to  the  plaintiff,  and  of  the  note  in  the  petition  mentioned,  the  plaintiff 
signed  and  delivered  to  the  defendant  a  covenant,  of  the  date  aforesaid,  which  is  filed 
herewith,  marked  Exhibit  A,  and  by  which  he  covenanted  to  convey  to  the  defendant  a 

tract  of  land  situate  in   county,  and  bounded  as  follows  [describe  it  by  abuttals  er 

metes  and  bounds'],  and  containing acres* ;  and  that,  as  the  defendant  has  since  dis- 
covered, the  plaintiff  had  not  then,  and  has  not  now,  any  title  to acres  of  said  land. 

Wherefore  the  defendant  asks  for  a  credit  of dollars  on  the  note  sued  on,  and 

for  any  other  relief  he  may  appear  entitled  to. 

[Or,  if  the  defendant  wishes  to  have  the  contract  rescinded,  state  facts,  if  they  exist,  conducing 

Jo  show  that  he  would  not  have  purchased  the  land  if  he  had  known  that  the  plaintiff  had  no  tide 

to  the acres,  and  say ;  and  the  defendant  says  that  he  is  ready  and  willing  to 

surrender  to  the  plaintiff  the  aforesaid  covenant  and  the  possession  of  said  land  \ and  to 
account  for  such  rents  and  profits  as  he  may  be  found  chargeable  with). 

Wherefore  he  makes  this  answer  a  counter-claim  against  the  plaintiff,  and  asks  that  the 

note  sued  on  may  be  canceled,  and  for  a  judgment  against  the  plaintiff  for dollars, 

paid  to  him  as  above  stated,  with  interest  thereon  from  the  ....  day  of ,  and  costs, 

and  for  a  sale  of  that  part  of  the  said  land  to  which  the  plaintiff  has  title,  to-wit :  [aescrfr 
it  by  abuttals  or  metes  and  bounds],  for  the  satisfaction  of  said  judgment,  and  for  any  other 
relief  the  defendant  may  appear  entitled  to.] 

(No  verification  necessary.)  G.  H.,  Attorney. 

{a)  As  to  the  foregoing  Form,  see  notes  to  Form  b,  ante,  p.  584. 

f.  Another  plea  of  partial  failure  of  consideration  —  defective  title  to  land purchased by  executory 
contract  and  in  defendants  possession  {a). 

A.  B., Plaintiff,       }  Lee  Circuit  Court. 

against  >  Answer  and  counter-claim  against  the  plaintiff 

CD., Defendant,    j      and  E.  F. 

[Adopt,  substantially,  the  last  foregoing  Form  down  to  the  *];  and  that,  as  the  defendac: 
has  since  discovered,  the  plaintiff's  title  to  said  land  was  then  and  is  now  defective  in  this, 
to-wit  [set  forth  the  defect,  showing,  for  instance,  that  R.  F.  asserts  a  claim  to  the  land] ;  aad 
the  defendant  says  that  he  is  ready  and  willing  to  pay  the  note  in  the  petition  mentioned, 
if  the  plaintiff  can  make  good  title  to  said  land ;  and,  if  he  can  not  do  so,  the  defendant  » 
ready  and  willing  to  surrender  to  him  the  aforesaid  covenant  and  the  possession  of  said 
land,  upon  his  refunding  to  the  defendant  the  purchase-money  paid  to  him  as  aforesaid, 
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with  interest,  and  upon  the  cancelment  of  the  note  sued  on  [and  the  defendant  is  ready 
and  willing  to  account  for  any  rents  with  which  he  may  be  chargeable]. 

Wherefore  the  defendant  makes  this  answer  a  counter-claim  against  the  plaintiff  and 
said  E.  F.,  and  asks  that  said  £.  F.  be  required  to  assert  or  renounce  his  claim  to  said 
land,  and  that  the  plaintiff  be  required  to  exhibit  his  title  thereto ;  and,  if  he  can  make 
title,  that  he  be  required  to  convey  said  land  to  the  defendant  with  a  general  warranty  of 
title;  and,  if  not,  the  defendant  asks  that  said  contract  of  purchase  be  rescinded,  and  for 

a  judgment  against  the  plaintiff  for dollars,  the  purchase-money  paid  to  him  as 

aforesaid,  and  interest  thereon  from  the  ....  day  of ,  and  costs,  and  for  a  sale  of  the 

plaintiff's  interest  in  said  land,  to  satisfy  said  judgment,  and  for  any  other  relief  the  de- 
fendant may  appear  entitled  to.  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  See  notes  to  Form  b,  ante,  p.  584. 

g.    Another  plea  of  partial  failure  of  consideration— fraud  in  the  sale  of  land  conveyed  with  war* 
ranty  of  title t  and  in  defendant' s  possession  (a), 

A.  B., Plaintif,      "|  Lee  Circuit  Court. 

against  I  Answer  and  counter-claim. 

C.  D., Defendant.    J 

The  defendant  says  that,  on  the  ....  day  of ,  in  consideration  of  ......  dollars 

which  he  then  paid  to  the  plaintiff,  and  of  the  note  in  the  petition  mentioned,  the  plaintiff 
signed  and  delivered  to  the  defendant  the  deed  which  is  filed  herewith  marked  Exhibit  A, 
and  by  which  the  plaintiff  conveyed  to  the  defendant,  with  general  warranty  of  title,  a  tract 

of  land  situate  in county,  and  bounded  as  follows :  [describe  it  by  abuttals  or  metes 

and  bounds'],  and  containing  acres ;  and  that  the  defendant  was  induced  to  pur- 
chase said  land  by  [set  forth  the  plaintiff's  fraudulent  conduct  substantially  as  in  Form  b, 
ante,  p.  579]- 

And  the  defendant  says  that  he  is  ready  and  willing  [to  account  for  the  rents  and  profits 
of  said  land  with  which  he  may  be  found  chargeable,  and]  to  reconvey  said  land  to  the 
plaintiff  and  to  deliver  possession  thereof  to  him,  upon  his  refunding  to  the  defendant  the 
purchase-money  paid  to  him  as  aforesaid,  with  interest,  and  upon  the  cancelment  of  the 
note  sued  on. 

Wherefore  the  defendant  makes  this  answer  a  counter-claim  against  the  plaintiff,  and 
asks  that  said  contract  of  purchase  be  rescinded,  and  for  a  judgment  against  the  plaintiff 

for dollars,  the  purchase-money  paid  to  him  as  aforesaid,  and  interest  thereon  from 

the  ....  day  of ,  and  costs,  and  for  a  sale  of  said  land  [or — for  a  sale  of  the  plain- 
tiff's interest  in  said  land]  to  satisfy  said  judgment,  and  for  any  other  relief  the  defendant 
may  appear  entitled  to.  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  See  notes  to  Form  b,  ante,  p.  579. 

h.    Another  plea  of  partial  failure  of  consideration,  with  a  counter-claim  against  a  third  party : 
mistake  as  to  the  quantity  of  land  purchased  {a). 

A.  B., Plaintiff,       \  Lee  Circuit  Court. 

against  \  Answer  and  counter-claim  against  E.  F. 

C.  D., Defendant,    j 

The  defendant,  C.  D.,  says  that,  on  the  ....  day  of the  plaintiff,  A.  B.,  con- 
veyed to  the  defendant  a  tract  of  land  situate  in   county  and  bounded  as  follows : 

[describe  it  by  abuttals  or  metes  and  bounds],  and  which  is  described  in  said  deed  as  con- 
taining " acres,  be  the  same  more  or  less,"  in  consideration  of  which  the  defendant 

then  paid  to  the  plaintiff dollars,  and  executed  and  delivered  to  him  the  note  in  his 
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petition  mentioned  and  another  note,  of  the  date  aforesaid,  and  payable 

after  date,  for dollars,  with  interest  from  said  date,  which  last  named  note  the 

plaintiff  assigned  to  £.  F.,  who  now  holds  it;  and  that  the  defendant,  when  he  accepted 
said  deed,  believed  that  said  tract  contained  acres,  but  that,  as  he  has  since  dis- 
covered, it  contains  only acres,  there  being  a  deficit  of  ..... .  acres,  of  the  value  of 

dollars. 

Wherefore  the  defendant  makes  this  answer  a  counter-claim  against  said  E.  F.,  and 

prays  for  a  credit  of dollars  on  the  note  sued  on,  and  a  credit  of dollars  on 

the  said  note  held  by  E.  F.,  and  for  any  other  relief  the  defendant  may  appear  entitled  to. 

(Verification  as  in  Form  I. )  G.  H.,  Attorney. 

(a)  As  to  this  Form  see  note  3,  ante>  p.  589. 

97.  Answer  and  counter-claim  alleging  fraud  in  selling  personal  prop- 

ertyf9  wttltout  an  offer  to  return  it  (a). 

A.  B., Plaintiff,       \  Lee  Circuit  Court. 

against  \  Answer  and  counter-claim. 

C.  D., Defendant.   J 

The  defendant,  C.  D.,  says  that  the  note  sued  on  was  given  in  consideration  of  a  horse 
purchased  by  him  from  the  plaintiff  to  be  used  as  a  buggy-horse,  as  he  informed  the 
plaintiff,  and  that  the  plaintiff  induced  the  defendant  to  purchase  it  by  falsely  and  fraudu- 
lently representing  that  it  was  a  safe  and  gentle  harness-horse,  though,  as  the  plaintiff  knew, 
it  was  not  safe  nor  gentle;  that,  soon  after  said  purchase,  said  horse,  by  reason  of  its  being 
timid,  wild,  and  vicious,  ran  away  with  the  defendant's  buggy  to  which  it  was  harnessed, 

and  which  was  worth dollars,  and  broke  said  buggy  to  pieces ;  and  that  said  horse, 

by  reason  of  its  not  being  a  safe  and  gentle  harness-horse,  was  net  and  is  not  worth  more 
than dollars. 

Wherefore  the  defendant  makes  this  answer  a  countev-claim  against  the  plaintiff,  and 

asks  for  a  judgment  against  him  for   dollars  and  for  costs,  and  any  other  relief  the 

defendant  may  appear  entitled  to. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  As  to  this  Form  see  note  (A)  I  to  Form  52,  ante,  p.  571. 

98.  Answer  alleging  fraud  as  to  the  execution  of  the  contracted). 

(Caption  as  in  Form  77.) 

The  defendant,  C.  D.,  says  that  the  plaintiff  obtained  from  him  the  note  sued  on  by 
fraud,  covin,  and  misrepresentation  (6). 

[Or — the  defendant  says  that  the  plaintiff  requested  the  defendant  to  lend  to  him  a  horse 
which  the  defendant  had  in  a  livery-stable  in  Beattyville ;  that  the  defendant,  being  busy, 
said  that,  if  the  plaintiff  would  write  an  order  on  the  stable-keeper  for  the  horse,  the  de- 
fendant would  sign  it ;  that,  thereupon,  the  plaintiff,  intending  to  defraud  the  defendant, 
wrote  the  note  in  the  petition  mentioned;  and  that  the  defendant,  as  the  plaintiff  knew, 
signed  said  note,  and  delivered  it  to  him  without  reading  it,  and  believing  that  it  was  the 
order  which  the  defendant  had  authorized  him  to  draw.]  G.  H.,  Attorney. 

(a)  This  defence  is  cognizable  at  law  or  in  equity.     1  Lift.,  63,  176. 

{b)  There  has  been  a  conflict  of  opinion  as  to  the  sufficiency  of  this  averment,  but 
according  to  the  two  latest  decisions  on  the  subject  it  is  sufficient.  See  note  14,  attti, 
p.  127. 
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99.   Special  pleas  of  non  est  factum  (a). 

a.  Answers  shewing  defendant's  disability* 

(Caption  as  in  Form  77.) 

The  defendant,  C.  D.,  says  that,  at  the  time  of  the  making  of  the  note  sued  on,  she 
was  [and  yet  is]  a  married  woman,  the  wife  of  S.  D. 

[Or — he  was  under  the  age  of  twenty-one  years,  to-wit,  of  the  age  of years.] 

[Or — he  was  of  unsound  mind.] 

[Or — he  was  so  drunk  (or — was  so  much  under  the  influence  of  (b)  opiates)  that  he  did  not 

know  what  he  did.] 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  1  Ch.  PI.,  479-80;  ante,  note  17,  p.  128,  and  note  (a),  ante,  p.  624. 

(b)  See  Buford  v.  L.  cV  N.  R.  Co.,  82  Ay.,  286. 

b.  Pita  of  duress. 
(Caption  as  in  Form  77. ) 

The  defendant,  C.  D.,  says  that,  at  the  time  of  making  the  writing  in  the  petition 
mentioned,  the  defendant  was  unlawfully  imprisoned  by  the  plaintiff  [and  others  aiding 
him  therein],  and  detained  in  prison,  until  by  the  force  and  duress  of  such  imprisonment, 
the  defendant  executed  said  writing  and  delivered  it  to  the  plaintiff. 
[Or — that,  just  before  the  making  of  the  writing  in  the  petition  mentioned,  the  plaintiff 
threatened  the  life  of  the  defendant  (or — threatened  to  beat  the  defendant)  unless  he  would 
execate  said  writing,  and  the  defendant,  by  reason  of  said  threats  and  through  fear  of 
losing  his  life  (or — of  being  maimed),  executed  said  writing  and  delivered  it  to  the  plain- 
tiff (a).] 

[Or — the  defendant  says  that  he  was  indebted  to  the  plaintiff  in  the  sum  of dollars, 

and  owned  no  property  which  was  subject  to  execution,  but  owned  a  horse ;  and  that  the 
plaintiff  made  a  fraudulent  combination  with  one  R.  for  the  purpose  of  securing  payment 
of  said  debt,  in  pursuance  of  which  said  R.  proposed  to  pay dollars  to  the  defend- 
ant for  said  horse,  if,  on  trial,  he  liked  its  riding  qualities,  and  borrowed  it  from  defendant 
for  the  pretended  purpose  of  testing  them,  and  rode  it  away  and  delivered  it  to  the  plain- 
tiff; and  that  the  plaintiff  forcibly  kept  possession  of  it  and  refused  to  deliver  it  to  the 
defendant  unless  he  would  execute  the  note  and  the  mortgage  on  said  horse  in  the  petition 
mentioned,  said  note  being  for  thirty  dollars  more  than  the  defendant  owed  the  plaintiff; 
and  that  the  defendant  was  compelled  to  execute  and  did  execute  said  note  and  mortgage 
for  the  purpose  of  getting  possession  of  said  horse  (£).]  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  See  Hardin,  605. 

(b)  See  Light  foot  v.  Wallis,  12  Bush,  498,  and  82  Ky.,  290;  impliedly  overruling  Ed- 
wards v.  Hundley,  Hardin,  605,  and  Hazelriggv.  Donaldson,  2  Met.,  447. 

c.  Plea  of  illegality  of  consideration  (a). 

(Caption  as  in  form  77.) 

The  defendant,  C.  D.,  says  that  the  consideration  of  the  note  sued  on  was  [or — ,  to  the 

extent  of dollars,]  money  lent  by  the  plaintiff  to  the  defendant  for  the  purpose  of 

gaming,  and  that  said  note  was  executed  in  the  State  of  Kentucky  (b). 

[Or — that  theconsideration  of  the  note  sued  on  was  (or — ,  to  the  extent  of dollars,) 

the  plaintiff's  agreement  to  compound  a  felony  alleged  to  have  been  committed  by  the  de- 
fendant in  the  State  of  Kentucky.] 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  As  to  this  Form  see  note  16,  ante,  p.  127-28. 
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(b)  If  the  contract  was  not  made  in  Kentucky,  the  answer  should  show  that  it  was 
illegal  according  to  the  law  of  the  place  where  it  was  made.  See  Collins  v.  Merrill,  &V., 
2  Mel.,  163. 

d.  Plea  of  alteration  of  contract, 
(Caption  as  in  Form  77.) 

The  defendant,  C.  D.,  says  that,  after  the  note  sued  on  was  delivered  to  the  plaintiff, 
it  was,  without  the  defendant's  knowledge,  altered  by  erasing  the  word  "  three,"  which 
occurred  therein  before  the  word  "hundred,"  and  by  inserting  in  place  of  the  word 
"  three  "  the  word  "  five." 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

e.  Plea  of  the  fraudulent  filling  up  of  a  blank  note. 

(Caption  as  in  Form  77.) 

The  defendant  says  that  he  and  E.  F.,  whose  name  is  signed  to  the  note  sued  on,  owed 

the  plaintiff dollars  on  a  note,  and  that  the  defendant  signed  the  note  sued  on  in 

blank  as  to  the  sum  to  be  paid,  and  delivered  it  to  said  £.  F.  for  the  purpose  of  renewing 
the  other  aforesaid  note  to  such  extent  as  the  plaintiff  would  allow  and  for  no  other  pur- 
pose ;  and  that  the  plaintiff,  with  knowledge  of  those  facts,  combined  with  said  E.  F.  to 
defraud  the  defendant  and,  without  his  knowledge  or  consent,  filled  up  the  note  sued  on 
with  not  only  the  amount  intended  to  be  renewed  as  aforesaid,  but  also  with  the  amount 
of  another  debt  which  said  E.  F.  owed  to  the  plaintiff  (a). 

(Verification  as  in  form  I.)  G.  H.,  Attorney. 

(a)  See  Bank  of  the  Commonwealth  v.  Curry,  2  Dana,  142,  in  which  a  majority  of  the 
court  held  that  the  plea  was  insufficient,  because,  though  it  alleged  a  combination  between 
the  plaintiff  and  E.  F.  to  defraud  the  defendant,  it  failed  to  allege  that  the  plaintiff  had 
notice  of  the  purpose  for  which  the  note  was  delivered  to  E.  F. 

For  other  cases  relating  to  the  alteration  of  contracts,  see  note  17,  ante,  p.  128. 

f.  Plea  that  the  contract  was  delivered  to  a  third  person  as  an  escrow. 

(Caption  as  in  Form  77.) 

The  defendant  denies  that  he  delivered  the  contract  in  the  petition  mentioned  to  the 
plaintiff  (a),  and  says  that  the  defendant  delivered  it  to  one  S.  T.  as  an  escrow,  to  be  binding 
whenever  E.  F.  should  sign  it,  and  not  otherwise,  and  that  said  E.  F.  never  did  sign 

it  (4. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  Averments  that  defendant  had  delivered  the  contract  to  S.  T.  as  an  escrow,  &c, 
without  a  denial  of  the  allegation  that  the  defendant  had  delivered  it  to  the  plaintiff, 
would  be  insufficient :   see  note  (/),  ante,  p.  122. 

[ty  See  CarswelPs  cx'r  v.  Renick,  6rV.,  7  J.  J.  M.y  281.  For  other  cases  relating  to  the 
conditional  signing  or  delivery,  &c,  of  contracts,  see  note  17,  ante,  p.  128. 

100.  Answers  in  actions  for  money  stipulated  to  be  paid  in  bonds  with 
collateral  conditions  ia). 

a.  Plea  of  conditions  performed, 

(Caption  as  in  Form  77.) 

The  defendant  says  that  the  writing  sued  on  contains  the  following  condition,  towit: 
[state  the  condition  as]  that,  whereas  the  plaintiff,  at  the  request  of  the  defendant,  became 

and  is  bound  to  T.  C.  for  the  payment  of dollars  on  the  ....  day  of ;  if, 

therefore,  the  defendant  shall  save,  keep  harmless,  and  indemnify  the  plaintiff  from  all 
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troubles,  smts,  iiuriw'nurr  1.  damages,  and  molestations  from  or  by  the  said  T.  C,  or 
any  other  by  his  means  or  proem— cat»  then  this  to  be  void,  otherwise  to  remain  in  full 
force ;  and  the  defendant  says  that  he  has  saved  ttmd  kept  harmless  and  indemnified  the 
plaintiff  from  all  troubles,  suits,  inconveniences,  damages,  and  molestations  from  or  by  the 
said  T.  C,  or  any  other  person  by  his  means  or  procurement  (b). 

[Or,  if  the  condition  be  that  the  defendant  shall  not  perform  certain  acts,  or  that  he  shall  perform 

vne  or  another  act,  after  setting  forth  the  condition,  allege,  in  its  words,  that  the  defendant  did 

not  do  any  of  the  acts  stipulated  against,  or  that  he  did  one  or  other  of  the  acts  stipulated  for  (c), 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See,  ante,  note  II,  p.  70,  and  Form  11,  p.  513,  and  note  thereto.  I  believe  that  I 
erred  in  suggesting,  in  the  last  named  note,  that  whenever  the  sum  stipulated  to  be  paid, 
in  a  bond  with  collateral  conditions,  constitutes  a  penalty,  the  plaintiff  must  sue  for  dam- 
ages. Notwithstanding  the  case  of  Collins  v.  Blackburn,  14  B.  M.,  252,  which  led  me  into 
making  that  suggestion,  I  believe  that  the  repeal  of  the  act  of  1797  (see  the  first  named 
note)  restored  the  common  law  right  to  sue  for  the  penalty.  See  Averbeck  v.  Hall,  14  Bush, 
505.  In  Collins  v.  Blackburn  the  plaintiff  sued  for  damages,  and  the  court  rightly  held 
that  his  allegations  did  not  entitle  him  to  recover ;  but  there  is  nothing  in  the  case  indi- 
cating that  the  plaintiff  would  not  have  had  a  right  to  recover  the  penalty  if  he  had  elected 
to  sue  therefor  and  the  defendant  had  not  pleaded  conditions  performed. 

(b)  As  to  this  Form  see  5  Mon.,  211 ;  I  Saunders,  116, 

(c)  See  2  Saunders,  407  and  409 ;  2  Ch.  Pt.,  513-14. 

b.   Plea  in  excuse  of  performance. 

(Caption  as  in  Form  77.) 

The  defendant  says  that  the  writing  sued  on  contains  this  condition,  to- wit :  [state  the 
eomtition,  as]  that  the  condition  of  this  obligation  is  such  that  if  the  above  bound  C.  D. 
shall  truly  render  to  the  above  named  A.  B.  a  full  account  of  all  such  sums  of  money,  rents, 
bills,  bonds,  and  debts  which  may  come  into  his  hands  as  agent  of  the  said  A.  B.,  and 
shall  pay  or  deliver  the  same  to  the  said  A.  B.  when  required,  then  this  obligation  to  be 
voitl,  or  else  to  remain  in  full  force;  and  the  defendant  says  that  no  sums  nor  sum  of 
money,  rents,  bills,  bonds,  or  debts  whatever  came  into  his  hands  as  agent  of  the  plain- 
tiff (a).  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  1.  As  to  this  Form  see  2  Ch.  PI.,  516;  I  Saunders,  100. 

2.  Such  plea  of  excuse  would  not  be  admissible  in  an  action  for  damages  (formerly  an 
action  of  covenant)  on  a  penal  bond;  as,  in  such  action,  the  petition  must  state  facts 
showing  the  plaintiff's  right  to  recover,  and,  if  it  fail  to  do  so,  the  defendant  should 
demur. 

101 .  Answers,  in  actions  for  damages,  averring  performance  or  excuse 
for  non-performance  of  covenants. 

a.   Plea  of  covenants  performed  (see  Form  b,  ante,  p.  514). 
(Caption  as  in  Form  77.) 

The  defendant  denies  that,  on  the  ....  day  of ,  he  was  requested  and  refused  to 

pay  to  the  plaintiff  five  hundred  dollars  in  the  notes  of  the  Bank  of (a);  and  says 

that,  on  the  ....  day  of ,  the  defendant  paid  to  the  plaintiff  five  hundred  dollars  in 

notes  of  said  bank  (b), 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

{a)  See  note  (/),  ante,  p.  122. 

(b)  In  general,  a  plea  of  covenants  performed  which  fails  to  state  facts  showing  per- 
formance is  insufficient,  like  other  averments  of  legal  conclusions.  See  cases  cited  tn  nofe 
19,  ante,  p.  129.     But,  if  a  contract  contain  several  affirmative  stipulations  and  the  plain- 
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tiff,  instead  of  assigning  breaches  as  he  should  do,  merely  allege  non-performance  of  the 
covenants,  a  general  plea  of  covenants  performed  is  sufficient  (4  Litt.,  279-80) ;  and,  though 
averment  of  performance  in  the  words  of  the  covenant  may  not  be  (though  it  generally  is) 
sufficient,  it  is  certainly  so  if  the  breach  be  assigned  in  the  words  of  the  covenant.  Rets 
v.  Buckner,  5  Litt.,  328. 

b.  Plea  of  plaintiff*  s  acceptance  of  performance  at  a  different  time  or  in  a  different  manner,  &Y., 

from  that  stipulated  (a ) . 

[Petition  avers  defendant's  failure  to  deliver  \oo  hogs,  averaging  200  pounds,  at  Chris/iansburg, 
on  November  1st,  1892,  according-  to  contract] 

(Caption  of  answer  as  in  Form  77.) 

The  defendant  says  that,  on  the  15th  day  of  November,  1892,  at  Shelby ville,  he  deliv- 
ered to  the  plaintiff  95  hogs,  of  the  average  weight  of  195  pounds,  and  the  plaintiff  ac- 
cepted them  as  a  compliance  with  the  contract  sued  on. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  cases  cited  in  foot-note,  ante,  p.  629. 

c.  Plea  in  excuse  of  performance  (a). 

[Petition  the  same  as  that  supposed  in  the  last  foregoing  Form], 

(Caption  of  answer  as  in  Form  77.) 

The  defendant  says  that,  on  the  15th  day  of  October,  1892,  the  plaintiff  announced  to 
the  defendant  that  he  would  not  accept  the  hogs  which  the  defendant  had  agreed  to  de- 
liver as  in  the  petition  stated. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  cases  cited  in  second  paragraph  of  notes,  ante,  p.  69. 

102.  Plea  of  payment  {a). 

(Caption  as  in  Form  77.) 

The  defendant  says  that,  before  the  commencement  of  this  action,  to-wit,  on  the  .... 

day  of ,  he  paid  to  the  plaintiff dollars,  being  the  sum  [or — part  of  the  sum] 

in  the  petition  demanded  [as  is  shown  by  the  receipt  signed  by  the  plaintiff  and  filed 
herewith  marked  Exhibit  A  (4)]. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  Upon  the  question  whether  a  payment  constitutes  a  purely  legal  defence  or  an  equi- 
table defence  under  §  1 1  of  the  Code,  and  as  to  the  proof  which  is  admissible  under  such 
plea,  see  note  11,  ante,  p.  124. 

ib)  The  filing  of  the  receipt  and  reference  to  it  in  the  answer,  though  not  necessary 
under  \  120  of  the  Code,  may  be  advisable  under  §  527. 

103.  Answers  relating  to  accord  and  satisfaction  (a). 

a.   Answer  averring  payment  of  less  money  than  was  owing. 

[Petition  on  note  for  $500,  dateti  January  1,  1 892,  and  payable  one  year  after  date]. 

(Caption  of  answer  as  in  Form  77.) 

The  defendant  says  that,  on  the  tst  of  July,  1892,  he  paid  to  the  plaintiff  four  hundred 
and  fifty  dollars,  which  the  plaintiff,  as  he  had  agreed  to  do,  accepted  and  received  in  full 
satisfaction  and  discharge  of  the  note  sued  on  and  of  the  money  therein  mentioned  (b)- 
[Or — that,  the  defendant  being  indebted  to  the  plaintiff  upon  the  note  in  the  petition 
mentioned,  and  to  divers  other  persons,  by  a  writing  dated  the  ....  day  of ,  {wkt&f 
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before  or  after  maturity  of  the  note  is  immaterial)  which  was  signed  by  the  plaintiff  and  divert 
other  of  the  defendant's  creditors,  and  which  is  filed  herewith,  marked  Exhibit  A,  they 
agreed  to  accept  from  the  defendant,  at  any  time  within  six  months  after  said  date,  twenty- 
five  cents  on  the  dollar  of  their  respective  demands  in  full  satisfaction  thereof,  and  that, 

pursuant  to  said  agreement,  the  defendant,  on  the  ... .  day  of ,  paid  to  the  plaintiff 

one  hundred  and  twenty-five  dollars,  and  the  plaintiff  accepted  and  received  the  same,  (&c, 
as  above.)]  G.  H.,  Attorney. 

(Verification  as  in  Form  I,  of  the  unbracketed  answer :  a/iter9  as  to  the  bracketed  an- 
swer.) G.  H.,  Attorney. 

(a)  See,  ante,  note  10,  p.  124,  and  2d  paragraph  of  note  (1),  p.  629. 

\b)  According  to  Ckitt/s  Form  {vol.  2,  p.  467),  the  answer  should  aver  an  acceptance 
in  satisfaction  of  "the  said  several  promises  and  undertakings  in  the  declaration  men- 
tioned;" but  according  to  5  Afon.,  497,  it  should  aver  an  acceptance  "in  satisfaction  of 
the  money  mentioned  in  the  deed  [bond]  sued  on." 

b.  Answer  averring  the  delivery  of  property  in  satisfaction  of  a  note  for  money. 

(Caption  as  in  Form  77.) 

The  defendant  says  that,  before  the  commencement  of  this  action,  to-wit,  on  the  .... 
day  of  ....'..,  he  delivered  to  the  plaintiff  [describe  the  property  delivered  (a)],  and  that -the 
plaintiff  as  he  had  agreed  to  do,  accepted  [&c,  as  in  Form  103,  a]. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  According  to  Chitt/s  Form  {vol.  2,  p.  467),  the  answer  should  also  state  the  value 
of  the  property.  But  according  to  2  Litt.,  51,  6/./.  M.%  4,  and  8  Bush,  6,  that  averment 
is  unnecessary. 

c.  Answer  averring  payment  of  money  in  satisfaction  of  a  covenant  to  deliver  property  or  do  other 

act  (a). 

(Caption  as  in  Form  77.) 

The  defendant  says  that,  before  the  commencement  of  this  action,  to-wit,  on  the  .... 

day  of ,  he  paid  to  the  plaintiff dollars,  which  the  plaintiff  accepted  and  re* 

eeived,  as  he  had  agreed  to  do,  in  full  satisfaction  and  discharge  of  the  damages  (b)  in  the 
plaintiff's  petition  demanded.  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  See  2d  paragraph  of  note  18,  ante,  p.  63a 
\b)  See  Bumsides  v.  Smith* s  ex*r,  5  Afon.,  464. 

d.  Answer  averring  an  accord,  with  a  counter-claim  to  compel  acceptance  of  satisfaction. 


A.  B., Plaintiff,       }  Lee  Circuit  Court. 

against  J- Answer  and  counter-claim. 

CD., Defendant,  j 

The  defendant  says  [set  forth  the  accord,  and  state  facts  showing  that  the  plaintiffs  accept" 
ance  of  the  satisfaction  agreed  on  would  discharge  the  defendant  from  the  demand  intended  to  be 
satisfied;  as,  for  instance,  in  the  bracketed  part  of  Form  102,  a;  and  allege  t/te  plaintiff* s  re» 

fusal  to  comply,  as) ;  and  that,  on  the  ....  day  of ,  the  defendant  tendered  to  the 

plaintiff  one  hundred  and  twenty-five  dollars,  and  requested  the  plaintiff  to  accept  the 
same  in  satisfaction  of  the  demand  in  his  petition  mentioned,  but  the  plaintiff  refused  to 
do  so;  and  the  defendant  says  that  he  has  ever  since  been  ready  and  willing  to  pay  said 
sum  of  money  to  the  plaintiff,  and  he  brings  the  same  into  court,  ready  to  be  paid  to  him. 

Wherefore  the  defendant  makes  his  answer  a  counter-claim  against  the  plaintiff,  and 
asks  that  he  be  required  to  release  the  defendant  from  the  demand  sued  on,  and  for  a 
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judgment  against  him  for  costs,  and  for  any  other  relief  the  defendant  may  appear  en* 
titled  to  (a).  G.  H.f  Attorney. 

(No  verification  necessary.) 

(a)  See  Robert  v.  Barnum,  &*c,  and  Fitch  v.  Same,  80  Ry,,  28;  in  which,  however,  it 
appeared  that,  excepting  Robert  and  Fitch,  all  the  creditors  of  Barnum  who  signed  the 
composition-agreement  had  accepted  the  stipulated  satisfaction  of  twenty-five  cents  on  the 
dollar.  But  that  fact  does  not  seem  to  be  material.  As  was  held  by  the  court,  the  sign- 
ing of  the  agreement  by  each  creditor  was  a  consideration  for  the  signing  by  the  others,  and 
bound  them  all  to  accept  less  than  was  due  in  satisfaction  of  their  demands,  if  the  debtor 
should  elect  to  pay  it ;  and  if  it  was  correctly  held  that  the  accord  was  enforceable  against 
Robert  and  Fitch,  it  seems  necessarily  to  follow  that  it  would  have  been  enforceable  against 
all  the  signers,  if  all  had  refused  to  accept  the  stipulated  satisfaction  after  the  debtor  had 
been  put  to  the  trouble,  &c,  of  obtaining  and  tendering  the  money  pursuant  to  the  agree- 
ment. And  that  reasoning  applies  when  a  single  creditor  who  has  made  an  accord  refuses 
to  receive  property  tendered  in  satisfaction  pursuant  to  the  agreement. 

104.  Plea  of  release  (a). 

(Caption  as  in  Form  77.) 

The  defendant  says  that  by  a  writing  dated  the  ....  day  of ,  which  the  plaintiff 

signed  and  delivered  to  the  defendant,  and  which  is  filed  herewith,  marked  Exhibit  A,  the 
plaintiff  released  the  defendant  from  the  demand  in  the  petition  mentioned  [or  state  the 
words  of  the  release,  if  they  be  other  than  just  suggested], 

(No  verification  necessary.)  G.  H.,  Attorney. 

(a)  See  note  18,  ante,  p.  630. 

105.  Plea  impeaching  the  plaintiff's  title  in  an  action  to  enforce  a  lien  on 

land  sold  to  the  defendant  by  executory  contract  (see  bracketed 
part  of  Form  56,  ante,  p.  576). 

(Caption  as  in  Form  77.) 

The  defendant  denies  that  the  plaintiff  owns  the  land  in  the  petition  mentioned,  in  fee 
simple,  and  says  that  [when  he  covenanted  to  convey  said  land  to  the  defendant,  he  had 
not,  and  that  now  he  has  not,  any  title  thereto.  Or]  his  title  thereto  is  defective  in  this, 
to-wit,  [set forth  the  defect]  (a). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  I.  See  78  Ry.,  612,  and  other  cases  cited  in  note  (d)  to  Form  b,  ante,  p.  584. 

2.  It  does  not  seem  to  be  necessary  for  a  defendant  who  merely  resists  specific  perform- 
ance to  bring  adverse  claimants  before  the  court,  though  he  is  in  undisturbed  possession ; 
but  he  must  do  so,  if  he  has  such  possession  and  makes  his  answer  a  counter-claim  for  a  re- 
scission.    See  note  [c)>  ante,  p.  584. 

106.  Plea  of  an  arbitration  and  award  {a). 

(Caption  as  in  Form  77.) 

The  defendant  says  that  [set  forth  an  arbitration  agreement  and  the  making  of  an  award 
substantially  as  in  Form  39,  ante,  p.  550,  and  aver] ;  and  that  by  said  award  it  was  de- 
termined and  awarded  that  the  defendant  had  paid  the  note  in  the  plaintiff's  petition 
mentioned  [or  according  to  the  fact ;  and,  if  the  award  required  the  defendant  to  do  any  act  m 
order  to  entitle  himself  to  relief,  aver  that  he  did  the  act  or  tendered  performance], 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  notes  to  Form  39. 
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107.  Pleas  of  executors  or  administrators  as  to  assets. 

a.  Pleas  of  plene  administravit,  &c.t  in  a  creditor's  action  on  a  demand  against  a  decedent  (a). 


A.  B., Plaintiff, 

against  }.  Answer. 

C.  D.,  administrator  of  I.  J Defendant 


The  defendant  says  that  he  has  not,  nor  at  the  time  of  the  commencement  of  this  suit  or 
at  any  time  since  had,  any  godds,  chattels,  credits,  or  effects  which  were  of  the  said  I.  J., 
deceased,  at  the  time  of  his  death,  in  the  hands  of  this  defendant  as  administrator  (or— ex- 
ecutor*) of  said  I.  J.,  to  be  administered.! 

[except  the  sum  of dollars  [or— except  goods,  chattels,  credits,  and  effects  of  the 

value  of  not  exceeding dollars) ;] 

[and  the  defendant  further  says  that  said  I.  J.  was,  at  the  time  of  his  death,  justly  indebted 

to  the  Commonwealth  of  Kentucky  in  the  sum  of dollars,  for  taxes  lawfully  as- 

•  sessed  upon  him  previous  to  his  death,  which  sum  is  still  unpaid ;  and  that  said  I.  J.  was 

duly  appointed  and  qualified  by  the  county  court  of county  to  administer  the  estate 

of  one  S.  T.,  deceased,  and  that,  at  the  time  of  said  I.  J.'s  death,  there  was  justly  due 

from  him,  as  administrator  of  said  S.  T.,  the  sum  of dollars,  which  is  still  due  and 

unpaid ;  and  the  defendant  retains  in  his  hands  the  aforesaid dollars  (or — goods, 

chattels,  credits,  and  effects)  for  (or — towards)  the  satisfaction  of  said  demands  against  said 
I.  J.'s  estate  (£)].  G.  H.,  Attorney. 

(Verification  as  in  Form  I. ) 

(a)  The  unbracketed  part  of  this  Form  agrees  substantially  with  Chitty's  Form  of  Plene 
administravit ;  including  the  first  bracketed  sentence,  it  agrees  substantially  with  his  Form 
of  Plene  administravit  prater ;  and  including  also  the  second  bracketed  sentence,  it  agrees 
substantially  with  his  Form  of  Plea  of  retainer.  As  to  the  necessity  for  such  pleadings, 
formerly  and  now,  see  note  (a)  to  the  next  following  Form. 

(£)  "  An  executor  is  bound  to  plead  specially  every  debt  or  demand  of  greater  dignity 
belonging  to  others  [than  the  plaintiff],  to  protect  assets  in  his  hands,  and  can  not  give 
them  in  evidence  under  the  plea  of  plene  administravit."  Kerlev,  ex'r,  &*c,  v.  West,  adm'r, 
&c,  3  Litt.,  362. 

b.  Pleas  of  plene  administravit,  &*c,  in  a  creditor's  action  alleging  a  devastavit  (See  Form  a, 
ante,  p.  520) (a). 

A.  B., Plaintiff,       ) 

against  v  Answer  of  C.  D. 

C.  D.,  &c, Defendants,  j 

The  defendant,  C.  D.,  denies  that,  when  the  judgment  in  the  petition  mentioned  was 

rendered,  personal  property  of  I.  J.,  deceased,  of  the  value  of dollars,  or  of  greater 

value  than dollars,  had  come  to  the  hands  of  the  defendant  as  administrator  [or — 

executor]  of  I.  J.,  deceased,  to  be  administered,  and  denies  that  he  eloined  [or — wasted, 
or — disposed  of  and  converted  to  his  own  use]  any  property  which  came  to  his  hands  as 
administrator  [or — executor]  as  aforesaid,  and  says  that  he  had  not,  at  the  time  when  said 
judgment  was  rendered,  any  personal  property  which  was  of  the  said  I.  J.,  deceased,  at 
the  time  of  his  death,  in  the  hands  of  this  defendant  as  administrator  [or — executor]  of 

*  An  executor,  or  administrator  with  the  will  annexed,  who  has  received  rents  or  proceeds  of  sale  of 
real  estate,  under  authority  of  the  will,  should  include  a  statement  as  to  them  in  his  plea.  See  G.  S.,  ch. 
39,«rf.  1,  |5. 

f  According  to  McJTinle/s  *jfr  r.  CalTs  ejfr,  x  Mon.,  56,  a  plea  that  M  the  defendant  had,  before  the 
commencement  of  the  suit,  fully  administered  all  and  singular  the  goods  and  chattels  which  were  of  the 
deceased  at  his  death,"  was  not  only  sufficient  but "  broader  than  is  required  by  law." 
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said  I.  J.  to  be  administered  [except,  &*c,  according  to  the  bracketed  statements  of  the  last  fore- 
going Form,  if  they  conform  to  the  facts'], 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  According  to  the  common  law,  an  executor  or  administrator,  in  order  to  escape  per- 
sonal liability  for  debts  of  the  decedent,  was  compelled,  in  an  action  thereon,  to  show  by 
pleadings  and  proof  in  substantial  accordance  with  the  last  foregoing  Form,  that  he  had 
no  assets  which  were  subject  to  the  debt ;  and,  thereupon,  a  judgment  was  rendered  against 
him,  to  be  levied  of  assets  which  might  thereafter  accrue :  but,  if  he  failed  so  to  show, 
judgment  was  rendered  against  him,  to  be  levied  of  assets  in  his  hands ;  and,  in  an  action 
against  him  on  that  judgment,  with  an  allegation  of  a  devastavit,  he  was  estopped  to  show 
that  he  had  received  no  assets  or  had  administered  them,  and  judgment  was  rendered 
against  him  in  personam  ( Walker  v.  Kendall,  Hardin,  404)  ;  and  if,  in  the  original  action, 
he  pleaded  a  false  plea  as  to  assets,  judgment  was  rendered  against  him  in  personam.  3 
J.  J.  M.t  33 1 :  contra,  dictum  in  2  Bibb,  437. 

But,  under  an  act  of  181 1  {Af.  <5x*  B.  672),  which  declared  that  no  executor  nor  admin- 
istrator shall  be  made  liable  for  more  than  the  amount  of  assets  which  may  have  come  into 
his  hands,  "on  account  of  having  failed  to  plead  or  make  defence,  or  on  account  of  any 
plea  or  pleas  which  he  may  .  .  .  plead,"  it  was  held  that,  notwithstanding  a  false, 
plea,  judgment  must  be  rendered  against  him  to  be  levied  of  assets  (3  J.  J,  M.,  331); 
and,  consequently,  he  could  only  be  made  personally  liable  in  an  action  for  a  devastavit. 
And  said  act  declared  that  in  all  actions  for  aevastavits,  the  executor  or  administrator 
"  shall  be  at  liberty  to  plead plene  admmistravit;  and  under  such  plea  shall  beat  liberty  to 
show  the  real  amount  of  assets  which  were  in  his,  her,  or  their  hands,  unadministered, 
when  the  original  judgment  was  rendered  against  him,  her,  or  them ;  for  which  judgment 
may  be  rendered  and  for  no  more."     See  1  J.  J.  Af.,  298;  2  Id.,  208-9;  5  Afon.,  267. 

The  act,  however,  did  not  prevent  an  executor  or  administrator  from  pleading  plene 
admmistravit  in  the  original  actio*  against  him.  To  the  contrary,  a  proviso  authorized  a 
judgment  against  him  in  personam  for  costs,  if,  having  failed  in  the  original  action  to  show 
the  assets  in  his  hands,  he  showed,  in  the  action  for  a  devastavit,  that  he  had  not  sufficient 
assets  to  pay  the  plaintiff's  demand ;  and  pleas  of  plene  admmistravit  in  such  original  actions 
appear  from  the  Reports  to  have  been  quite  usual  since  the  act  of  181 1. 

ButrA.  39,  art.  2,  J 31,  of  the  G.  S.,  whilst  declaring  that  personal  representatives  shall 
not  be  liable  for  more  than  the  amount  of  assets  which  have  come  to  their  hands  on  ac- 
count of  any  failure  to  plead  or  of  any  plea  pleaded,  omitted  the  aforesaid  proviso  ;  and  ck. 
26,  §  17,  declares  that  judgments  against  them  for  costs,  when  they  are  unsuccessful,  shall 
be  against  the  assets  which  may  have  or  may  come  into  their  hands :  consequently,  I  do 
not  perceive  any  good  reason  for  pleading  plene  administravit  except  in  an  action  for  an 
alleged  devastavit. 

The  practice  (which  I  followed  in  Form  17,  a)  of  alleging,  in  an  action  for  a  devastavit, 
that  the  executor  or  administrator  had  sufficient  assets  in  his  hands  when  the  judgment  was 
rendered  against  him,  existed  necessarily,  under  the  act  of  1811 ;  and  it  seems  to  have  been 
continued  (see  8  Bush,  237),  though  it  seems  clear  that,  under  the  above-mentioned  pro- 
vision of  ch.  39  of  the  G.  S.,  which  re-enacted  ch.  37,  art.  2,  {21,  of  the  A\  S.,  the  plain- 
tiff in  such  an  action  can  require  the  executor  or  administrator  to  account  for  all  the  assets 
which  may  have  come  to  his  hands,  by  making  the  allegation  as  to  assets  relate  to  the  time 
of  suing  for  the  devastavit ;  and,  if  the  plaintiff  should  adopt  that  practice,  Form  107,  a, 
would  furnish  the  proper  answer,  after  traversing  any  untrue  allegations  in  the  petition  as 
in  Form  107,  b. 

108.   Pleas  of  limitation. 

a.  Plea  when  the  petition  shows  at  what  time  limitation  began  to  run  (a). 

(Caption  as  in  Form  77.) 

The  defendant  says  that  the  cause  of  action  set  forth  in  the  petition  did  not  accrue 
within  [state  the  period  of  limitation]  before  the  commencement  of  this  action. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  ante,  note  (3),  p.  129,  and  note  6,  p.  132. 
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b.    Pleas  when  the  petition  fails  to  show  the  period  of  limitation, 

(1)    Jn  an  action  on  a  note  signed  by  C,  D.  and  E.  F.,  which  does  not  show  that  E.  F.  was 
surety. 

A.  B., Plaintiff,      l  Lee  Circuit  Court. 

against  V  Answer  of  E.  F. 

C.  E>.  and  E.  F., Defendants.  J 

The  defendant,  E.  F.,  says  that  he  is  the  surety  of  his  co-defendant,  C.  D.,  in  the  note 
sued  on,  and  that  the  cause  of  action  set  forth  in  the  petition  did  not  accrue  within  seven 
years  before  the  commencement  of  this  action  [a). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 


{a)  See  Day  v.  Biltingsly,  3  Bush,  157. 

(2)    In  an  action  on  an  account  for  goods  sold  to  t/te  defendant. 

(Caption  as  in  Form  77.) 

The  defendant  says  that  the  cause  of  action  set  forth  in  the  petition  is  upon  a  mer- 
chant's account  for  goods,  wares,  and  merchandise  sold  and  delivered  to  the  defendant  by 
the  plaintiff,  who  was  a  merchant  when  the  same  were  sold  and  delivered,  and  that  said 
cause  of  action  did  not  accrue  within  two  years  before  the  commencement  of  this  action  (0). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(b)  See  G.  S.,  ch.  71,  art.  3,  J  5. 

109.  Pleas  of  tender  during  the  plaintiff's  absence. 

a     Plea  of  tender  of  chattels  not  portable  on  the  person. 
(Caption  as  in  Form  77.) 

The  defendant  [denies  that — denying  any  allegations  of  the  petition  which  are  inconsistent 

with  averments  in  the  answer  (a) ;  and]  says  that,  at  .< during  the  ....  day  of 

[or — during  the  space  of  {stating  the  length  of  time)  next  before  the  setting  of  the 

sun  (b)  on  the  ....  day  of ]  [staling  tlie  place  (c)  and  the  day  for  delivering  the  property], 

the  defendant  was  ready  and  willing  to  deliver  to  the  plaintiff  [describe  the  property],  which 
the  defendant  had  then  and  there  for  that  purpose  and  would  have  delivered  or  tendered 
to  the  plaintiff,  but  that  neither  the  plaintiff  nor  any  person  for  him  was  there  during 
any  part  of  said  day  [or — during  any  part  of  the  aforesaid  space  of  time]  ready  to  receive 
the  same(</).  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  "  Whenever  any  material  fact  is  alleged  in  any  pleading,  which,  if  denied,  will, 
upon  issue  joined,  decide  the  cause  one  way  or  other ;  if  the  adverse  party  plead  a  matter 
inconsistent  with,  and  contrary  to,  such  allegation,  fie  must  traverse  it."  1  Saunders,  22, 
note (2).  In  Harris  v.  Paynes,  5  Lilt.,  105,  the  plaintiffs  alleged  that  they  were  the  owners 
of  two  slaves  which  the  defendant  had  taken  and  carried  away ;  he  pleaded  that  they  were 
the  property  of  A.  P.,  and  that  the  defendant,  as  sheriff,  had  seized  them  under  an  exe- 
cution against  him ;  and  the  court  cited  1  Saunders,  22,  note  (2)  with  approval,  and  held 
that  the  plea  was  bad  because  it  did  not  traverse  the  allegation  that  the  slaves  were  the 
property  of  the  plaintiffs.  And  in  an  action  by  the  Commonwealth  for  land  claimed  as  an 
escheat,  the  court,  after  stating  that  the  plaintiff's  allegations  showed  its  right  to  the  prop- 
erty and  that  the  defendants  had  not  traversed  them  in  the  manner  required  by  the  Code, 
said:  "The  matters  of  defence  set  up  in  the  answer,  being  inconsistent  with  the  facts  , 
thus  impliedly  admitted,  must  be  regarded  as  wholly  unavailing,  even  if  they  had  been  sus- 
tained by  the  proof."     Corbin,  <5rV.,  v.  Commonwealth,  2  Met.,  380. 

{b)  As  to  the  tender  of  property  or  money,  the  night  is  not  included  as  part  of  a  day. 
Lilt.  S.  C,  84.  '*  And,  as  the  debtor  [or  obligor]  has  until  the  uttermost  time  of  the  day 
to  pay  the  money  or  deliver  the  goods,  it  would  be  unreasonable  that  the  creditor  [or 
obligee]  should  be  obliged  to  attend  before  that  time.  A  tender,  therefore,  in  the  absence 
of  the  creditor  [or  obligee]  must  in  pleading  be  alleged  to  have  been  made  at  the  uttermost 
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convenient  time  of  the  last  day  fixed  for  the  payment  [or  delivery]."  2  Bibb,  405-6;  Lilt. 
&>  C'f  '335  5  M°*-%  374;  12  B.  M.,  85.  And  " a  tender  is  not  good  unless  there  be,  after 
it  is  made,  time  enough  before  sunset  to  tell  the  money  or  to  examine  and  take  account  of 
the  goods."  Lift.  S.  C,  84.  '*  But  what  is  convenient  time  is  matter  of  law,  to  be  judged 
by  the  court  *,  and  the  length  of  time  before  sunset  must  therefore  be  alleged,  that  it  might 
be  seen  whether  the  time  was  convenient  or  not."     4  Bibb,  98 ;  2  Id.,  269. 

(c)  As  to  the  place  for  delivering  cumbrous  property  when  not  expressly  agreed  on, 
see  note,  ante,  p.  69,  70. 

(d)  The  old  practice,  which  required  the  defendant  to  allege  that  «'  he  was  ready  and 
offered  to  deliver  the  property  to  the  plaintiff"  (see  2  Ch.  PL,  529),  can  not  be  followed 
here  except  by  a  defendant  whose  understanding  of  the  English  language  enables  him  to 
swear  to  an  answer  averring  that  he  offered  to  deliver  property  to  a  person  who  was  not 
present.  True,  according  to  a  dictum  in  9  B.  M.,  380,  it  was  adjudged  in  Mitchell  v. 
Gregory,  I  Bibb,  453,  that  "it  is  sufficient  for  a  party  who  intended  to  make  a  tender  to 
allege  that  he  was  at  the  place  ready  with  the  property,  with  a  design  to  make  a  tender, 
and  that  the  other  party  did  not  come."  But  what  the  court  decided  in  Mitchell  v.  Gregory 
was,  that  proof  of  the  facts  just  mentioned  would  be  sufficient  to  support  a  plea  of  tender, 
if  properly  made:  the  defendant  having  pleaded  that,  at  the  stipulated  time  and  place,  he 
was  ready  to  deliver  the  property,  but  that  neither  the  plaintiff  nor  any  person  for  him 
was  there  to  receive  it,  and  there  being  no  evidence  that  the  defendant  had  the  property 
at  the  place,  the  court  said:  "When  he  explains  his  plea  to  the  jury,  it  is  that  he  was 
ready  on  the  day  to  prove  the  absence  of  a  demand  upon  him,  but  not  to  pay  the  negro. 
How  is  the  readiness  of  a  party  to  be  tried  ?  By  proving  that  he  had  the  property  at  the 
time  and  place.  This  amounts  to  a  tender,  and  should  in  all  cases  be  so  pleaded,  where 
time  and  place  are  certain  and  the  covenantor  can  discharge  himself  without  any  con- 
current act  on  the  part  of  the  covenantee."  And  in  Boone  v.  Shackelford,  4  Bibb,  67,  the 
court  said  as  to  a  similar  plea :  "  It  alleges,  indeed,  a  readiness  to  pay  the  negro  boy  [to  the 
plaintiff],  but  it  does  not  aver  an  offer  to  do  so;  whereas  the  precedents  of  tender  where 
the  creditor  is  absent  uniformly  contain  an  allegation,  not  only  that  the  debtor  was  ready, 
but  that  he  offered  to  perform  his  contract.  Nor  is  such  an  allegation  mere  matter  of  form, 
but  is  an  essential  requisite  to  make  the  plea  in  such  a  case  good  ;  because,  without  it,  or 
some  equivalent  averment,  it  can  not  appear  that  the  debtor  would  have  performed  his 
agreement  had  the  creditor  been  present."  The  rule  in  question  is  another  of  the  instances 
(see  notes  IV  and  V,  ante,  p.  82)  in  which  the  common  law  required  the  making  of  an  un- 
truthful allegation  which  it  was  unnecessary  to  prove.  It  would  have  been  as  reasonable 
to  require  an  averment  that  the  plaintiff  refused  to  receive  the  property,  to  be  supported 
by  proof  of  his  absence,  as  it  was  to  require  the  averment  that  the  defendant  offered  to 
deliver  the  property,  to  be  supported  by  proof  of  its  presence :  but,  illogically,  the  com- 
mon law  required  only  a  partial  departure  from  the  truth,  and  did  not  require  the  aver- 
ment of  refusal.  2  Bibb,  405.  It  seems  to  me  that  the  averments  which  I  have  inserted  as 
substitutes  for  the  averment  of  an  offer  to  deliver  the  property  contain  statements  of  all  the 
facts  which  the  defendant  is  bound  to  prove,  and  are  therefore  sufficient  under  the  Code,* 
and  equivalent  to  averments  of  an  actual  tender  and  refusal,  which  have  the  same  effect  as 
a  delivery  of  the  property  (6  Dana,  357).  except  in  cases  of  sales  of  property  to  be  paid  for 
on  delivery ;  in  which  cases,  upon  the  vendee's  refusal  to  receive  the  property,  the  vendor 
can  treat  it  as  his  own  and  recover  the  difference  between  its  value,  if  less  than  the  con- 
tract price,  and  that  price ;  or  he  may  treat  it  as  the  vendee's  property  and  sell  it,  with 
due  precaution  and  diligence,  and  recover  the  difference  between  the  proceeds,  if  less  than 
the  contract-price,  and  that  price ;  or  he  may  leave  it  at  the  place  for  delivery  or  (giving 
notice  to  the  vendee)  as  near  thereto  as  is  reasonably  practicable,  or  hold  it  subject  to  the 
vendee's  call  or  order,  and  recover  the  contract-price.  See  3  Met.,  557;  6  Bush,  465-66; 
IO  Id.,  639;  and  cases  cited  in  4/h  paragraph  of  note  (1),  ante,  p.  77. 

But,  in  general,  t  readiness  and  an  offer  to  perform  a  contract  requiring  continuous  nets 
is  not  equivalent  to  performance,  even  though  it  may  have  been  partly  performed,  and  com- 
pletion forbidden  by  the  other  party ;  as,  a  contract  to  haul  and  deliver  cord-wood,  part 
of  which  the  purchaser  announced  that  he  would  not  receive  after  part  of  it  had  been  de- 
livered ( Webber  v.  Minor,  6  Bush,  463) ;  or  a  contract  to  plaster  certain  houses,  which  the 
owner  forbade  after  part  of  the  work  had  been  done.  Chamberlin  v.  McCallister,  6  Dana, 
352.   

*Sec  10  Busk,  91,  which,  however,  does  not  refer  to  the  Code  or  to  the  old  practice, 
f  See  cases  referred  to  in  note  (b),  ante,  p.  65. 
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b.  Plea  of  tender  of  money  or  other  thing  which  is  portable  on  the  person. 

(Caption  as  in  Form  77.) 

The  defendant  [denies  that — denying  any  allegations  of  the  petition  which  are  inconsistent 

with  averments  in  the  answer  (a),  and]  says  that,  at [staling  the  place,  other  than  a 

bank  \J>),  for  the  payment  or  delivery],  during  the  ....  day  of [or — during  the  space 

of  (state  the  length  of  time)  next  before  the  setting  of  the  sun  (c)  on  the  ....  day  of J 

the  defendant  was  ready  and  willing  to  pay  [or—  deliver]  to  the  plaintiff  [describe,  briefly, 
the  money,  deed,  or  other  thing  to  be  paid  or  delivered],  which  the  defendant  had  then  and 
there  for  that  purpose  and  would  have  paid  [or — would  have  delivered]  or  tendered  to 
the  plaintiff,  but  that  neither  the  plaintiff  nor  any  person  for  him  was  there  during  any 
part  of  said  day  [or— during  any  part  of  the  aforesaid  space  of  time]  ready  to  receive  the 
same  (d) ;  and  that  the  defendant  has  ever  since  been  and  still  is  ready  and  willing  to  pay 
[or — deliver]  the  same  to  the  plaintiff,  and  now  brings  the  same  into  court  here  ready  to 
be  paid  [or — delivered]  to  him  (e). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  note  (a)  to  Form  109,  ante,  p.  647. 

(b)  As  to  money  payable  at  a  bank  see  3  Met.,  307. 

(c)  Chitt/s  Form  (vol,  2,  p.  529)  makes  the  defendant  aver  readiness  during  three  hours 
before  sunset,  and  "  for  a  reasonable  and  long  time  after  the  setting  of  the  sun."  But  in 
Kentucky,  the  night  is  not  part  of  the  day  for  making  a  tender;  and  the  time  must  be 
specified  as  being  the  day,  or  a  certain  part  of  the  day  next  before  sunset.  See  note  (b)  to 
the  last  foregoing  Form. 

(d)  As  to  the  sufficiency  of  the  foregoing  averments,  instead  of  an  averment  of  an  offer 
to  pay  or  deliver,  see  note  (d)  to  the  last  foregoing  Form. 

(e)  See  2  Bibb,  248. 

1 10.  Pleas  of  readiness. 

a.  Plea  of  readiness  to  deliver  property  [in  answer  to  a  petition  alleging  defendant's  failure  Jo 

deliver  whisky  at  a  stipulated  time  and  place*,  the  plaintiff  furnishing  the  barrels, 
and  alleging  that  he  had  furnished  thevt]. 

(Caption  as  in  Form  77.) 

The  defendant  denies  that  the  plaintiff  furnished  the  barrels  in  the  petition  mentioned 

or  any  part  thereof  on  or  before  the  ....  day  of [staling  the  day  for  delivering  the 

whisky)  ;  and  says  that,  during  said  day  [or— during  the  space  of  (stating  the  length  of  time) 
next  before  the  setting  of  the  sun  (a)  on  said  day],  the  defendant,  at  [stating  the  place  for 
delivery],  had  the  whisky  in  the  petition  mentioned  ready  to  be  placed  in  the  barrels  which 
the  plaintiff  had  agreed  to  furnish  (b). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  note  (b),  ante,  p.  647. 

(b)  See  Bodine  v.  Wade,  I  Bibb,  458,  and  Cleaveland  v.  Moore,  9  B.  M.t  378;  in  the 
former  of  which  cases  a  plea  denying  that  the  plaintiff  had  either  furnished  the  barrels, 
or  demanded  the  whisky  on  the  day  agreed  on,  was  held  to  present  no  defence,  because  it 
failed  to  aver  that  the  defendant  had  the  whisky  ready.  That  no  demand  was  necessary 
see,  also,  cases  cited  in  note  VI,  ante,  p.  73.  But  unless  a  previous  or  concurrent  act  by 
the  covenantee  be  necessary  to  enable  the  covenantor  to  make  delivery,  a  plea  of  readiness 
is  insufficient.     I  Bibb,  452~53;  2  &%  *47-48;  3  Mon.,  379. 

b.  Plea  of  readiness  to  receive  and  pay  for  property  at  the  time  and  place  agreed  on. 
(Caption  as  in  Form  77.) 

The  defendant  says  that,  at [stating  the  place  for  the  delivery],  during  the   .... 

day  of [or — during  the  space  of  (stating  the  length  of  time)  next  before  the  setting  of 

<•  A  covenantor  agreeing  to  deliver  property  which  it  not  portable  on  the  person,  at  a  stated  time 
without  stating  the  place,  should  plead  readiness  at  his  residence,  if  readiness  be  a  defence.  Hardin,  87, 
88;  1  Bibb,  if*  \  io£*rA,9o. 
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the  sun  on  the  ....  day  of (a)  [stating  the  day  for  the  delivery],  he  was  ready  and 

willing  to  receive  the  property  in  the  petition  mentioned,  and  to  pay  the  plaintiff 

dollars  therefor,  but  that  neither  the  plaintiff  nor  any  person  for  him  was  there  to  deliver 
said  property  during  any  part  of  said  day  [or — during  any  part  of  the  aforesaid  space  of 
time]  [and  deny  any  other  untruthful  allegations  of  the  petition  which  are  inconsistent  with  the 
defence  (b).]  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

{a)  See  note  (b),  ante,  p.  647. 

\b)  See  note  (a)  to  Form  109,  ante,  p.  647. 

c.  Plea  of  readiness  to  do  work  [in  answer  to  a  petition  alleging  defendant* s  failure  to  do  brick- 
work in  building  a  house  and  chimneys,  commencing  in  May  next  after  contract, 
which,  however,  did  not  state  the  place  for  performance]. 

(Caption  as  in  Form  77.) 

The  defendant  [denies  that — denying  any  allegations  of  the  petition  which  are  inconsistent 
with  averments  in  the  answer  (a),  and~\  says  that,  on  the  ....  day  of  May,  in  the  year  . . . ., 
the  defendant  was  ready  to  commence  the  work  in  the  petition  mentioned,  and  on  that 
day  notified  the  plaintiff  of  his  said  readiness,  and  requested  the  plaintiff  to  name  the  place 
where  said  work  was  to  be  done;  and  that  the  plaintiff  then  informed  the  defendant  that 
he,  the  plaintiff,  had  not  determined,  and  could  not  name  the  place  where  said  work 
should  be  done,  and  that  the  plaintiff  did  not  name  said  place  to  the  defendant  at  any 
time  during  or  before  the  said  month  of  May  (£).    _ 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  note  {a)  to  Form  109,  ante,  p.  647. 

(b)  See  Trabue  v.  Kay,  4  Bibb,  226. 

in.  Defences  against  assignees  (a). 

(Caption  as  in  Form  77.) 
a    Plea  of  payment  to  assignor. 

The  defendant  says  that,  on  the  ....  day  of ,  without  notice  or  knowledge  that 

the  note  sued  on  had  been  assigned  to  the  plaintiff,  the  defendant  paid  to  the  plaintiff's 
assignor,  S.  T., dollars,  being  the  sum  [or — part  of  the  sum]  in  the  petition  de- 
manded. 

b.  Plea  of  no  consideration,  as  in  Form  96,  a,  ante,  p.  635. 

c.  Pleas  of  failure  or  partial  failure  of  consideration,  shown  by  the  answer  to  have  grown  out 

of  transactions  with  the  plaintiff's  assignor,  as  in  Forms  b  to  h,  inclusive,  ante,  p.  635 
to  637. 

d.  Answer  pleading  fraud  of plaintiff }s  assignor,  as  in  Form  98,  ante,  p.  638. 

e.  Answer  pleading  defendants  disability,  as  in  Form  a,  ante,  p.  639. 

f.  Answer  pleading  duress  by  plaintiff's  assignor,  as  in  Form  b,  ante,  p.  639. 

g.  Answer  pleading  illegality  of  the  transaction  with  plaintiff* s  assignor,  as  in  Form  c,  ante, 

p.  639. 
h.   Answer  pleading  fraud  of  plaintiff's  assignor,  in  altering  or  filling  up  the  note,  as  in  Forms 

d  and  e,  ante,  p.  640. 
i.  Ansioer  pleading  accord  and  satisfaction  under  an  agreement  with  plaintiff's  assignor,  befm 

notice  of  the  assignment,  as  in  Forms  a  and  b,  ante,  pp.  642-43. 
j.   Answer  pleading  a  release  executed  by  plaintiff's  assignor  before  notice  of  the  assignment,  as 

in  Form  104,  ante,  p.  644.  G.  H.,  Attorney. 

(Verification  as  in  Form  I,  excepting  the  plea  of  Release,  and  the  plea  of  Accord  and 
Satisfaction  if  made  under  a  written  agreement.) 

(a)  See  Code,  J  19,  and  notes  thereto. 
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112.    Defences  in  actions  for  land  (see  Form  41,  a,  ante,  p.  553). 

su  Answer  controverting  the  plaintiff1  s  right  to  any  part  of  the  land. 

(Caption  as  in  Form  77.) 

The  defendant  [denies  that — denying  any  allegations  0/ the  petition  which  are  inconsistent 
vrith  averments  in  the  answer  (a) ;  and]  says  that,  at  the  commencement  of  this  action,  the 
defendant  [or—  E.  F.]  owned  the  land  in  the  petition  mentioned,  in  fee  simple,  and  yet 
owns  the  same  {b).  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  See  note  (a)  to  Form  109,  ante,  p.  647. 

(ot  "  Not  guilty  "  was  the  only  plea  in  bar  which  the  common  law,  allowed  in  actions 
of  ejectment  (I  Ch.  PI.,  498) ;  and,  under  it,  the  defendant  could  not  only  compel  the 
plaintiff  to  prove  a  right  of  entry,  but  could  defeat  the  action  by  proving  a  right  of  entry 
in  himself;  or,  unless  he  had  entered  on  the  plaintiff's  actual  possession,  by  proving  a  right 
of  entry  in  a  stranger.  (See  cases  cited  in  note  3,  ante,  p.  109.)  An  act  of  1800  {M.  &  B., 
583)  authorized  the  defendant  in  ejectment  to  •«  plead  not  guilty,  or  plead  his  title  ac- 
cording to  its  truth." 

Under  the  Code,  which  has  abolished  the  general  issue,  an  answer  specifically  trav- 
ersing the  plaintiff's  allegations,  in  an  action  for  land,  would  throw  on  him  the  burden  of 
proof;  but,  if  he  should  make  out  a  prima  facie  case,  as,  by  proving  title  in  himself  under 
a  grant  from  the  Commonwealth,  it  seems  that  the  defendant,  having  merely  traversed  the 
allegations  of  the  petition,  could  not  prove  title  in  himself  or  in  a  stranger  under  a  senior 
grant,  or  by  reason  of  adverse  possession  during  fifteen  years.  At  any  rate,  an  answer 
averring  title  in  the  defendant  or  in  a  stranger,  after  traversing  the  plaintiff's  allegations, 
seems  to  be  clearly  admissible.  As  to  the  burden  of  proof  in  such  a  case,  see  note  {d), 
post,  page  749. 

b.  Answer  claiming  part  of  the  land  (a) . 
(Caption  as  in  Form  77.) 

The  defendant  says  that  he  claims  so  much  of  the  land  in  the  petition  mentioned  as  is 
bounded  as  follows:  [describe  it  by  abuttals  or  metes  and  bounds],  and  containing  [about] 

acres;  and  he  denies  that  the  plaintiff  is  the  owner  or  entitled  to  the  possession  of 

any  part  thereof,  and  denies  that  the  defendant  is  or  has  been  in  possession  of  any  other 
part  of  said  land.  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

{a)  See  Code,  ?  125. 

c.  Answer  and  counter-claim,  alleging  a  parol  purchase  and  making  of  improvements,  &*c. 

A.  B., Plaintiff,       ^  Lek  Circuit  Court. 

against  \  Answer  and  counter-claim. 

CD., Defendant.    J 


The  defendant  [denies  that  the  plaintiff  ever  notified  him  to  quit  possession  of  the  land 
in  the  petition  mentioned  {a),  and]  denies  that  the  defendant  holds  possession  of  [said 
land — or]  the  land  in  the  petition  mentioned  without  right  (b)  ;  and  says  that,  on  the  .... 
day  of ,  the  plaintiff,  in  consideration  of dollars  then  paid  to  him  by  the  de- 
fendant, verbally  sold  said  land  to  the  defendant,  and  placed  him  in  possession  of  it,  and 
promised  to  convey  it  to  him  [as  soon  as  the  plaintiff  could  have  a  deed  prepared] ;  and 
that  the  defendant,  relying  on  said  agreement,  made  suitable  improvements  on  said  land, 

which  are  of  the  value  of dollars;  and  that  the  defendant  is  willing  to  accept  a 

conveyance  of  said  land. 

Wherefore  the  defendant  makes  this  answer  a  counter-claim  against  the  plaintiff,  and 
asks  for  a  judgment  against  him,  if  he  will  not  convey  said  land  to  the  defendant,  for 
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dollars  paid  as  aforesaid,  with  interest  thereon  from  the  ....  day  of ,  and  for  the 

value  of  said  improvements  [after  deducting  such  rents  as  the  defendant  may  appear 
chargeable  with],  and  for  costs,  and  for  a  sale  of  so  much  of  said  land  as  may  be  neces- 
sary to  satisfy  said  judgment,  and  for  any  other  relief  the  defendant  may  appear  entitled  to. 
(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See,  ante,  note  (2),  pp.  iio-ii,  and  note(/),  p.  554. 

\b)  Though,  after  expiration  of  the  time  properly  allowed  in  a  notice  to  quit,  a  parol 
purchaser's  possession  is  legally  wrongful,  he  has  an  equitable  lien  on  the  land  and  right  to 
the  possession  until  his  demands  for  purchase-money  and  improvements  are  paid.  4  Bibb, 
511;  5  Zitt.,  94,  95;  5  Mon.,  408;  14  B.  Af.,   365-66. 

113.  Defences  to  actions  for  specific  personal  property. 

a.    Answer  of  an  innkeeper  claiming  a  lien  on  property  alleged  to  be  detained  by  him  without 
right  (see  Form  b,  ante,  p.  554). 

A.  B., Plaintiff,       ]  Lee  Circuit  Court. 

against  I  Answer  [and  counter-claim.] 

C.  D Defendant.   J 

The  defendant  [says  that  he  has  not  sufficient  knowledge  or  information  to  form  a  be- 
lief whether  or  not  the  plaintiff  is  the  owner  of  the  horse  in  the  petition  mentioned,  and] 
denies  that  he  [or — the  defendant]  detains  or  has  detained  it  [or — the  horse  in  the  petition 

mentioned]  without  right  (a),  for  he  says  that,  on  the  ... .  day  of ,  he  was,  and  ever 

since  has  been,  an  innkeeper  [or—n  tavern-keeper]  (b) ;  and  that,  on  said  day,  a  traveler 
[or— the  plaintiff,  who  was  traveling],  brought  said  horse  to  the  defendant's  inn  [or — tavern] 
and  required  the  defendant  to  feed  and  take  care  of  it,  which  the  defendant  has  done  ever 

since,  and  that  he  is  reasonably  en  tided  to dollars  therefor,  and  holds  said  horse 

by  reason  of  his  lien  for  said  charges  (c) . 

[Wherefore  the  defendant  makes  this  answer  a  counter-claim  against  the  plaintiff,  and 

asks  for  (a  judgment  against  him  {d)  for  said dollars  and  for  the  amount  of  charges, 

at  the  rate  of  ' per  week,  which  may  accrue  whilst  said  horse  shall  continue  in  de- 
fendant's possession  (*),  and  costs,  and  for  a  sale  of  said  horse  to  satisfy  said  judgment— or) 

a  sale  of  said  horse  to  pay  said   dollars  and  the  amount  of  charges,  at  the  rate  of 

dollars  per  week,  which  may  accrue  whilst  said  horse  shall  continue  in  the  de- 
fendant's possession,  and  for  any  other  relief  he  may  appear  entitled  to  (/)]. 

(Verification  as  in  Form  I.)  G.  H.f  Attorney. 

{a)  See  note  {a)  to  Form  109,  ante,  p.  647. 

(b)  According  to  the  common  law,  an  innkeeper  is  "  a  person  who  makes  it  his  business 
to  entertain  travelers  and  passengers,  and  provide  lodging  and  necessaries  for  them  and 
their  horses  and  attendants"  {3f.f.  A/., 640) ;  though  a  man  may  be  an  innkeeper  without 
any  provision  for  horses  and  without  a  sign  indicating  that  he  is  an  innkeeper.  9  B.  Af., 
74.  But  one  who  keeps  a  mere  boarding-house  or  lodging-house,  or  even  a  house  for 
lodging  and  entertaining  strangers  for  a  season,  such  as  visitors  to  a  watering-place,  is  not, 
as  such,  an  innkeeper.  9  B.  Af.,  74,  75  ;  3  Bush,  685.  And  the  peculiar  rules  as  to  inn- 
keepers do  not  apply  as  between  them  and  boarders  under  special  contract.  9  B.  Af.,  75; 
5  Bush,  44. 

(c)  According  to  common  law,  an  innkeeper  is,  in  general,  liable  for  the  loss  of  baggage 
and  such  other  things  as  a  traveler  may  be  presumed  to  take  with  him,  and  which  are  placed 
by  the  travelers  in  the  custody,  express  or  implied,  of  the  innkeeper  (9  B.  Af.,  73,  74;  * 
Met.,  441  to  443;  I  Bush,  276-77 \  Woodward  v.  Birch,  &c,  4  Id.,  510;  Vance,  &c,  v. 
Tfu ockmorton,  &Y.,  5  Id.,  43) ;  and,  for  his  reasonable  charges,  the  innkeeper  has  a  lien 
on  such  property,  though  his  guest  may  have  stolen  it  ( Black  v.  Bremtan,  5  Dana,  310; 
contra,  dictum  in  I  Dana,  120),  or  may  be  an  infant.      Walton  v.  Cross,  2  Duv.,  147. 

And,  though  chapter  99  of  the  Revised  Statutes  and  chapter  106  of  the  General  Statutes, 
entitled  "Taverns,  Tippling-houses,  &c,"  divide  houses  for  the  entertainment  of  travelers 
into  two  classes;  namely,  1  taverns,  for  which  licenses  are  required;  and,  2,  houses  of 
Jnrvate  entertainment,   for  which  no  license  is  required ;   the  liens  and  liabilities  of  the 
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keepers  of  such  houses  are  those  of  an  innkeeper  according  to  the  common  law,  excepting 
the  provision  of  §  606  of  the  Code,  concerning  evidence  as  to  lost  baggage,  and  the  pro- 
visions of  an  act  of  February  5,  1874  {B.  &  F.'s  G.  S.,  p.  781),  concerning  money,  jewelry, 
&c; — both  of  which  statutes  speak,  not  of  tavern-keepers  nor  of  keepers  of  houses  of  private 
entertainment,  but  of  "innkeepers."  And  it  seems  clear  that,  in  an  action  relating  to 
such  lien  or  liability,  the  keeper  of  a  house  of  entertainment  for  travelers  may  properly  be 
described,  in  pleading,  as  an  "  innkeeper,"  whether  he  has  license  to  keep  a  tavern  or  not ; 
or,  as  a  '•  tavern-keeper,"  when  he  has  such  license:  see,  especially,  3  J.  J.  M.,  640,  and 
Southwood  v.  Myers,  3  Bush,  685.  But  in  Southwood  v.  Myers,  allegations  that  the  plaintiff 
**  is  a  landlord,  proprietor  of  fhe  Myer's  house,  and  that  his  account  was  created  for  board  " 
furnished  to  the  defendant,  were  held  to  be  insufficient  to  show  that  the  plaintiff  had  a 
lien  on  the  defendant's  baggage.  Allegations,  however,  that  the  plaintiff's  business  was 
the  entertainment  of  travelers,  and  that  the  defendant,  a  traveler,  had  applied  at  the  plain- 
tiff's house  for  food  and  lodging,  which  had  been  furnished,  &c,  woul4,  no  doubt,  be 
sufficient,  without  describing  the  plaintiff  as  being  either  an  innkeeper  or  a  tavern-keeper. 

(d)  The  owner  of  a  horse  which  another  person  leaves  at  an  inn  is  not  personally  liable 
to  the  innkeeper  for  his  charges.     5  Dana,  313. 

(e)  See  Black  v.  Brennan,  5  Dana,  310,  and  2d  paragraph  of  note  (3),  ante,  p.  79. 

(/)  The  foregoing  Form,  Kithout  the  bracketed  parts  of  it,  would  present  a  defence, 
and  it  would  be  optional  with  the  defendant  whether  or  not  he  would  make  his  answer  a 
counter-claim.  If  he  contest  the  plaintiff's  title  to  the  property  and  make  his  answer  a 
counter-claim,  the  supposed  owner  of  the  property  should  be  made  a  party. 

b.  Answer  and  counter-claim  for  a  return  of  property  taken  from  the  defendant  pursuant  to 
Title  8,  eh.  2,  of  the  Code  (see  Form  and  Affidavit,  ante,  pp.  554,  555)  {a). 

A.  B., Plaintiff,      \  Lee  Circuit  Court. 

against  I  Answer  and  counter-claim. 

C.  D., , Defendant.   J 

The  defendant  denies  that  the  plaintiff  owns  or  is  entitled  to  the  possession  of  the 
horse  in  the  petition  mentioned,  and  denies  that  the  defendant  unlawfully  took  possession 
of  it,  or  detains  or  has  detained  it  without  right  (b) ;  and  says  that,  in  an  action  brought 

by  one  L.  M.  against  one  S.  T.,  in  the circuit  court,  said  court,  on  the  ....  day  of 

,  duly  (c)  rendered  a  judgment  in  favor  of  said  L.  M.  against  said  S.  T.  for 

dollars  [with  interest  thereon  from  the  ....  day  of ,  until  paid],  and  for  costs,  which 

amounted  to dollars  (d) ,  and  that,  on  the  ....  day  of ,  a  writ  of fieri  facias 

was  issued  on  said  judgment,  which  writ  was  directed  to  and  placed  in  the  hands  of  the 

defendant  (e),  who  was  sheriff  of county,  and  that,  before  the  return-day  of  said  writ 

and  whilst  it  was  in  full  force,  to- wit,  on  the  ....  day  of the  defendant,  as  sheriff 

as  aforesaid,  levied  it  on,  and  took  possession  of  said  horse,  which  was  the  property  of 
said  S.  T.,  and  subject  to  said  execution  [,  and  he  files  herewith  attested  copies  of  said 
judgment  and  execution]. 

Wherefore  the  defendant  makes  his  answer  a  counter-claim  against  the  plaintiff,  and 

asks  for  a  judgment  against  him  for  a  return  of  said  horse,  and  for dollars  damages, 

and  costs,  and  for  any  other  relief  the  defendant  may  appear  entitled  to  (/). 

(Verification  as  in  Form  L)  G.  H.,  Attorney. 

(a)  Title  8,  ch.  2,  of  the  Code  was  substituted  for  the  action  of  Replevin,  which,  in 
Kentucky,  was  "  a  remedy  co-extensive  with  that  of  trespass,  de  bonis  asportatis"  (3  f.J.  M., 
125) ;  and  which  was  the  only  common  law  action  in  which  the  plaintiff  could  obtain  im- 
mediate possession  of  the  property  sued  for,  and  the  only  one  in  which  the  common  law 
allowed  a  counter-claim,  which,  however,  was  called  an  «« action."  In  such  *«  action," 
the  defendant's  claim  was  made  by  a  pleading  called  a  cognizance  when  filed  by  an  officer 
who  seized  the  property  for  another,  and  an  avowry  when  filed  by  a  person  who  seized 
the  property  for  himself  or  for.  whom  it  had  been  seized  by  an  officer ;  the  plea,  in  either 
case,  expressly  admitting  the  taking  of  the  property,  (which  is  now  unnecessary — Code, 
\  113,  subs.  6),  and  justifying  it,  and  usually  praying  for  a  return  of  the  property  and  for 
damages  and  costs.  2  Ch.  PL,  538  to  540;  I  Sanders,  347  ;  Gains  v.  Tibbs,  6  Dana,  143. 
.    (6)  See  note  (a)  to  Form  109,  ante,  p.  647. 

(V)  See  Code,  J  122. 
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(d)  Though  it  is,  perhaps,  otherwise  as  to  an  execution  issued  from  a  court  of  limited 
jurisdiction,  such  as  the  court  of  a  justice  of  the  peace  (3  B.  A/.,  347-48;  McMurtry  v. 
Henry%  4  Bibb,  410) ;  when  the  taking  is  justified  under  an  execution  from  the  circuit  court 
against  the  plaintiff,  it  is  sufficient  for  the  defendant  to  set  forth  the  execution ;  but  when 
it  is  justified  under  an  execution  against  a  third  person,  the  judgment,  also,  should  be  set 
forth.     7  Mon.,  212;  78  Ky.,  256.* 

(e)  1.  The  defendant  need  not  aver  that  the  writ  authorized  him  to  take  the  property 
of  the  defendant  therein,  as  that  must  be  presumed.     2  B.  A/.,  252. 

2.  The  provisions  of  Title  8,  ch.  2,  do  not  apply  in  favor  of  a  debtor  whose  property  is 
taken  under  an  execution  against  him  and  is  subject  thereto ;  and,  formerly,  the  bringing 
of  an  action  of  replevin  by  such  debtor  for  such  property  so  taken  was  a  contempt  of 
court :  aliter,  formerly  and  now,  as  to  property  not  subject  to  execution,  or  property  of  A. 
taken  under  an  execution  against  B.  Code,  g  181,  subs.  5,  and\  185  ;  Bouldin  v.  Alexander, 
7  Mon.,  424  ;  Phillips  and  Walker  v.  Harris,  3  /./.  A/.,  122. 

(/)  1.  As  to  verdicts  and  judgments  in  such  cases,  see  Code,  $  330,  388,  and  notes  thereto. 

2.  For  a  correct  understanding  of  the  decision  in  Kerley  v.  Hume,  3  Mon.,  181,  it  must 
be  remembered  that,  at  common  law,  a  declaration  never  contained  a  prayer  for  relief;  but, 
after  stating  the  facts  relied  on  by  the  plaintiff,  and  alleging  damage,  it  concluded  with 
"and  therefore  he  brings  his  suit,  &c."  In  the  replevin  c*se  of  Kerley  v.  Hume,  Kerley 
filed  a  cognizance  in  which  he  justified  the  taking,  as  constable,  under  an  execution  against 
a  third  person  who  was  alleged  to  be  the  owner  of  the  property,  but  failed  to  pray  for  a 
return  of  it ;  and  Hume,  to  whom  it  had  been  delivered,  having  entered  a  nolle  prosequi 
before  trial,  the  court  held  that  Kerley  was  entitled  to  a  judgment  for  a  return,  because, 
said  the  court,  "  the  defendant  in  replevin,  as  well  as  the  plaintiff,  is  actor.  .  .  .  The 
cognizance  contains  enough  to  show  a  right  in  Kerley  to  the  possession  of  the  property. 
It  would  be  more  strictly  conformable  to  technical  precision  for  a  cognizance  to 
conclude  with  a  prayer  for  a  return  of  the  property ;  but  ...  in  replevin,  as  in  other 
actions,  the  judgment  which  it  is  incumbent  on  the  court  to  render  is  the  conclusion  of 
law  upon  the  facts  of  the  case,  and  not  the  result  of  any  demand  or  prayer  that  either 
party  may  think  proper  to  make  in  the  pleadings."  "* 

In  Bates  v.  Buchanan,  2  Bush,  117  (decided  in  1867),  the  defendant  having  filed  an 
answer  avowing  title  in  himself  and  denying  that  of  the  plaintiff,  and  the  jury  having  found 
that  the  defendant  was  entitled  to  the  property  and  to  thirty-five  dollars  damages,  it  was 
held  that  he  was  entitled  to  a  judgment  for  a  return  of  the  property  and  for  the  damages, 
though  his  only  prayer  was  to  be  dismissed  with  a  judgment  for  his  costs. 

And  in  Rogers  v.  Bradford,  8  Bush,  163  (decided  in  1871),  it  was  held  that  the  plaintiff, 
having  obtained  possession  of  the  property,  ••  had  no  right  to  dismiss  his  suit  and  thereby 
prevent  a  judgment"  against  him;  though,  according  to  Kerley  v.  Hume,  the  defendant 
would  have  been  entitled  to  a  judgment  upon  the  dismissal;  and  though  J 401  of  the  Code 
of  1854  (substantially  re-enacted  by  §  372  of  the  Code  of  1876)  declared  that  "  in  any  case 
where  a  set-off  or  counter-claim  has  been  presented,  the  defendant  shall  have  the  right  of 
proceeding  to  the  trial  of  his  claim,  although  the  plaintiff  may  have  dismissed  his  action.'* 

In  Bates  v.  Buchanan,  supra,  the  court  said:  "  If,  in  such  a  case,  a  specific  charge  of 
damages,  and  prayer  for  a  judgment  for  them,  be  necessary,  damages  co-extensive  with 
the  detention  never  could  be  obtained,"  &c.  But  damages  accruing  pendente  lite,  which 
it  was  impossible  to  "specify"  in  the  outset,  have  often  been  recovered  in  other  actions 
besides  replevin,  without  "specifying  "  them  in  pleadings  at  any  stage  of  the  action.  For- 
merly, the  plaintiff  in  an  action  at  law  could  recover  damages  accruing  up  to  the  time  of 
trial,  whenever  they  were  "a  mere  incident  or  accessory  of  the  principal  thing  demanded 
and  no  [separate]  action  could  be  maintained  for  them ; "  as,  interest  on  money,  or  dam- 
ages for  the  detention  of  property  sued  for  in  detinue  (Litt.  S.  C,  416;  4  Dana,  62;  8 
B.  M.,  48) ;  and  the  only  difficulty  about  such  recovery  now  grows  out  of  the  provisions 
of  the  Code  concerning  prayers  for  relief;  t  consistently  with  which  a  defendant  in  re- 
plevin can  not  have  judgment  for  a  return  of  the  property  and  for  damages  for  the  taking  and 
detention,  under  a  prayer  "to  be  dismissed  with  a  judgment  for  his  costs ; "  nor  without  a 
prayer  for  a  return  and  for  damages;  or,  at  any  rate,  a  prayer  for  one  or  the  other,  and 
for  other  relief:  if,  for  instance,  he  pray  for  a  return  of  the  property  and  such  other  re- 
lief as  he  may  appear  entitled  to,  and  defence  be  made  to  the  counter-claim,  the  court  may 
give  him  judgment  for  damages  as  well  as  a  return ;  but  if  no  such  defence  be  made  he  can 
only  have  judgment  for  a  return  of  the  property. 

*  But  sec  Asbell  v.  Tipton,  dec,  x  B.  M.,  300,  as  to  justifying  under  a  distress-warrant. 

t  See  Code,  §  90,  the  provisions  of  which  differ  from  those  of  the  Code  of  1854 ;  and  \  97,  subs.  1,  which 
was  not  in  the  Code  of  1854,  and  which  applies  the  provisions  of  goo,  concerning  the  demand  and  giviof 
of  relief,  to  set-offs,  counter-claims,  and  cross-petitions.    See,  also,  note  D,  ante,  p.  1x4. 
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The  general  practice  on  the  subject  warrants  the  belief  that,  under  the  Code,  a  prayer 
for  incidental  or  accessory  interest  or  damages  authorizes  judgment  for  accruals,  though 
not  specially  prayed  for;  but  it  has  been  held  otherwise  as  to  damages  for  the  holding  of 
land  adversely  to  the  plaintiff;  which,  however,  are  not  a  "mere  accessory,"  as  they  can 
be  recovered  in  an  action  for  the  land  or  in  a  separate  action.  See  Form  a,  ante,  p.  553, 
and  notes  thereto. 

c.  Answer  claiming  the  property  sued  for  as  having  been  taken  damage  feasant  {a), 

(Caption  as  in  Form  77.) 

The  defendant  [denies  that — denying  allegations  of  the  petition  which  are  inconsistent  with 
averments  in  the  answer  {6) ;  and]  says  that  at  and  between  the  times  herein  mentioned  he 

was  the  occupant  [or — the  owner  and  in  possession  (c)]  of  a  tract  of  land  in county, 

on  which  he  resided  [or  describe  it  otherwise  so  as  to  identify  */],  and  which,  except  when  the 
fence  inclosing  it  was  broken  as  herein  mentioned,  was  inclosed  by  a  lawful  fence,  to-vvit, 
[state  facts  showing  that  the  fence  conformed  to  the  requirements  of  G.  S.,  ch.  55,  art,  I,  J  1], 
and  that  cattle  belonging  to  the  plaintiff  broke  said  fence  and  entered  into  and  upon  said 

land  on  [or — about]  the  ....  day  of ,  and  again  on  [or — about]  the   ....  day  of 

,  and  again  on  the   ....  day  of ,  though,  after  each  of  the  two  first  named 

breaches,  the  defendant  repaired  said  fence  so  that  it  was  made  to  be  as  it  was  before  it 

was  broken,  and  though,  on  the  ....  day  of (d),  the  defendant  gave  to  the  plaintiff 

notice,  in  writing,  of  the  two  previous  breaches  made  by  his  cattle  as  aforesaid;  and  that 
the  cattle  in  the  petition  mentioned  are  those  that  made  the  third  breach  above  mentioned : 
wherefore  the  defendant  detains  and  claims  said  cattle,  as  is  authorized  by  chapter  55, 
article  1,  §2,  of  the  General  Statutes.  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

{a)  See  G.  S.,  ch.  55,  art.  I,  §2;  Wills  v.  Waters,  5  Bush,  351,  according  to  the  de- 
cision in  which  said  statute  is  a  substitute  for  the  common  law  right  of  distress  damage 
feasant;  and  Belly.  Norris,  79  Ay.,  48,  as  to  the  necessity  of  referring  to  the  statute  in 
the  answer. 

Though  the  statute  entitles  the  defendant  to  actual  damages  for  the  first  breach  and 
double  damages  for  the  second  breach,  it  is  clear  that  his  cause  of  action  therefor  does  not 
arise  out  of  the  "transaction  stated  in  the  petition  as  the  foundation  of  the  plaintiff's 
claim," — viz,  the  detention  of  the  plaintiff's  cattle,  though  they  are  detained  for  a  third 
breach.  But,  if  the  detained  cattle  made  the  two  first  breaches,  and  not  otherwise,  the 
cause  of  action  for  the  damages  caused  thereby  might,  possibly,  be  regarded  as  "con- 
nected with  the  subject  of  the  action,"  within  the  meaning  of  §96  of  the  Code,  and  there- 
fore furnishing  ground  for  a  counter-claim. 

(6)  See  note  {a)  to  Form  109,  ante,  p.  647. 

(c)  Though  the  statute  entitles  the  "  owner  or  occupant "  of  the  land  to  the  cattle,  it 
seems  clear  that,  when  land  has  been  leased,  the  tenant  whose  possession  has  been  tres- 
passed on,  and  not  his  landlord,  would  be  entitled  to  them.  An  averment  that  the  defend- 
ant was  the  "  occupant  "  of  the  land  would  necessarily  imply  that  it  was  in  his  possession  ; 
but  an  averment  that  the  defendant  was  the  "owner"  of  the  land  would  permit  and,  per- 
haps, justify  the  inference  that  some  one  else  was  in  possession.  Consequently,  and  es- 
pecially as  the  statute  is  highly  penal,  though  it  is  generally  sufficient  for  a  party  claiming 
a  statutory  right  to  follow  the  language  of  the  statute  in  his  pleading,  it  seems  to  me  that 
the  defendant  should  show,  by  actual  averment  or  necessary  inference,  that  he  was  in  pos- 
session of  the  land  trespassed  on. 

(d)  Name  a  day  at  least  five  days  previous  to  the  last  breach. 

114.   Defences  to  actions  for  slander  (see  Form  49,  a,  p.  563)  (a). 

a.  Justification  of  charge  that  plaintiff  is  a  "  felon  "  or  a  "  thief." 

(Caption  as  in  Form  77.) 

The  defendant  denies  that  he  falsely  [or  maliciously]  spoke  and  published  the  words 
complained  of  in  the  plaintiff's  petition ;  and  says  that,  before  he  spoke  and  published 
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said  words,  to-wit,  on  the  ....  day  of ,  at ,  the  plaintiff, did  felo- 
niously steal,  take,  and  carry  away  [desctibe  the  property]  which  was  the  property  of  one 
E.  F.  (b),  and  of  great  value,  to-wit,  of  the  value  of dollars;  wherefore  the  de- 
fendant afterwards  spoke  and  published  the  words  in  the  petition  mentioned  (c)  [and  the 
defendant  says  that — set  forth  any  mitigating  circumstances  not  amounting  to  a  justification  (</)]. 
(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  Code,  §  124,  and  notes  thereto. 

(b)  An  answer  merely  averring  that  the  plaintiff  is  a  "  thief"  or  a  "  felon,"  or  that  he 
had  committed  larceny  or  any  other  felonious  act,  would  not  present  a  defence.  It  must 
"state  the  specific  offence  of  which  the  plaintiff  has  been  guilty,  together  with  the  time 
and  place  in  which  it  was  committed. "     2  Ch.  PL,  534,  note  {a*). 

(c)  See  Chilly's  Form,  vol.  2,  p.  534. 

(d)  Before  the  adoption  of  the  Code,  proof  of  such  circumstances  was,  without  pleading 
them,  admissible,  to  reduce  damages,  under  a  plea  averring  the  truth  of  the  alleged  slan- 
der (see  note  c,  ante,  p.  167);  and  such  seems  to  me  to  be  the  law  now,  though  J  124  per- 
mits the  pleading  of  them.     See  note  (2),  ante,  p.  in. 

b.  Plea  in  excuse  of  the  alleged  slander, 

(Caption  as  in  Form  77.) 

The  defendant  denies  that  he  ever  published  or  spoke  of  and  concerning  the  plaintiff 

that  [repeat  the  words  complained  of  in  the  petition]  ;  and  says  that,  on  [or — before]  the  . 

day  of ,  the  defendant  heard  one  E.  F.  speak  said  words  of  and  concerning  the 

plaintiff,  and,  afterward,  on  said  day,  the  defendant  spoke  and  published  in  the  presence 
and  hearing  of  the  persons  in  the  petition  mentioned  that  he,  the  defendant,  had  heard 
said  E.  F.  speak  said  words  of  and  concerning  the  plaintiff  (a). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  note  (3),  ante,  p.  168. 

115.  Plea  of  probable  cause  in  an  action  for  malicious  prosecution  of 
a  criminal  proceeding  (see  Form  50,  ante,  p.  567)  (a), 

(Caption  as  in  Form  77.) 

The  defendant  denies  that  he,  without  probable  cause,  made  the  oath  in  the  petition 
mentioned,  charging  the  plaintiff  with  having  murdered  S.  T.;  and  says  that  S.  T.  was 

killed  in  Menifee  county  on  the  ....  day  of     ,  and  that  the  defendant  had  probable 

cause  to  believe  and  did  believe  that  he  had  been  murdered  by  the  plaintiff,  because  [state 
the  facts  on  which  l/ie  belief  was  founded  {b)] ;  wherefore  the  defendant  made  the  oath  afore- 
said, as  he  believed  it  was  his  duty  to  do.  G.  II.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  An  answer  denying  the  allegations  of  malice  and  of  want  of  probable  cause  throws 
on  the  plaintiff  the  burden  of  proving  both.  But  the  defendant  can  secure  the  right  to 
the  concluding  argument  before  the  jury  by  a  plea  of  probable  cause;  which,  if  sustained 
by  the  evidence,  would  constitute  a  defence,  notwithstanding  the  defendant's  implied  ad- 
mission of  malice  by  failing  to  deny  it.     See  note  II,  ante,  p.  392. 

(b)  See  7  Mon.,  401 ;  3  B.  Af.,  6. 

1 16.  Defences  to  actions  for  injury  to  the  person. 

a.  Justification  of  an  assault : — correction  of  defendants  apprentice. 

(Caption  as  in  Form  77.) 

The  defendant  [denies  that — denying  any  allegations  in  the  petition  which  are  inconsistent 
with  the  averments  in  the  answer  (a) ;  and]  says,  that,  at  the  time  and  place  in  the  petition 
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mentioned,  the  plaintiff  was  the  apprentice  of  the  defendant  in  his  trade  and  business  of  a 
,  and  then  and  there  behaved  himself  saucily  and  contumaciously  towards  the  de- 
fendant, and  refused  to  obey  his  lawful  commands  relating  to  his  duty  as  such  appren- 
tice, whereupon  the  defendant  then  and  there  moderately  corrected  him  for  his  said 
misbehavior ;  which  are  the  said  assaulting,  beating,  and  ill-treating  in  the  petition  men- 
tioned (b).  E.  H.,  Attorney. 
(Verification  as  in  Form  I.) 

(a)  See  note  (a)  to  Form  109,  ante,  p.  647. 

(b)  See  2.  Ch.  PL,  558. 

b.  Another  justification  of  an  assault: — moliiter  manus  imposutt,  to  preserve  the  peace. 

(Caption  as  in  Form  77.) 

The  defendant  [denies  that — denying  any  allegations  of  the  petition  7vhich  are  inconsistent 
with  the  averments  of  the  awswer(a) ;  and]  says  that,  at  the  place  and  just  before  the  time 
in  the  petition  mentioned,  the  plaintiff  assaulted  and  was  beating  one  E.  F.  [or — the 
plaintiff  and  one  E.  F.  were  fighting  together] ;  wherefore,  to  preserve  the  peace  and  pre- 
vent the  plaintiff  from  further  beating  the  said  E.  F.  (b)  [or — and  prevent  the  plaintiff  and 
said  E.  F.  from  hurting  each  other  and  to  separate  and  part  them],  the  defendant  gently 
laid  his  hands  on  the  plaintiff;  *  which  are  the  same  assaulting,  beating,  and  ill-treating 
in  the  petition  mentioned  (c).  G.  H.,  Attorney. 

(Verification  as  in  Form  I). 

{a)  See  note  (a)  to  Form  109,  ante,  p.  647. 

\b)  See  Gillon,  &c,  v.  Wilson,  3  A/on.,  216,  in  which  A.  and  his  companions,  who  had 
failed  to  interfere,  were  held  liable  for  the  beating  of  the  plaintiff  by  A. 

(c)  See  2  Ch.  PL,  556,  557. 

c.  Justification  of  an  assault  and  wounding : — moliiter  manus  imposuit,  to  preserve  the  peace,  and 

plaintiff's  assault  on  defendant. 

(Caption  as  in  Form  77.) 

The  defendant  [adopt  the  last  foregoing  Form  down  to  the  *,  and  add] :  whereupon 
the  plaintiff  made  an  assault  on  the  defendant  [slate  the  assault  or  battery,  <5rV.,  according  to 
the  facts  (a)]  and  would  have  beat,  bruised,  and  ill-treated  him  if  he  had  not  immediately 
defended  himself;  wherefore  he  did  then  and  there  defend  himself  against  the  plaintiff, 
using  no  more  force  than  was  necessary  (b)  for  that  purpose,  and  in  so  doing  did  beat, 
bruise,  wound,  and  ill-treat  the  plaintiff;  which  are  the  same  beating,  bruising,  wounding, 
and  ill-treating  in  the  petition  mentioned  (c).  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  See  Ch.  PI.,  555,  note  (h). 

{b)  See  Brubaker  v.  Paul,  &c,  7  Dana,  430. 

(c)  See  Form  in  2  Ch.  PI.,  555 ;  in  a  note  to  which  Chilly  says :  "The  plea  of  son  assault 
demesne  might,  in  such  case,  be  insufficient,  because  the  defendant's  first  interference,  to 
preserve  the  peace,  would  in  point  of  law  render  him  the  first  assaulter." 

d.  Another  justification  of  an  assault  and  wounding : — plaintiff's  assault  on  defendant's  father 

(commonly  called  a  plea  of  son  assault  demesne). 

(Caption  as  in  Form  77.) 

The  defendant  [denies  that — denying  any  allegations  of  the  petition  inconsistent  with  the 
answer  (a) ;  and]  says  that,  at  the  place  and  just  before  the  time  in  the  petition  mentioned, 
the  plaintiff  assaulted  the  defendant's  father,  D.  D.  [slate  the  assault  or  battery,  &c,  ac- 
cording to  the  facts],  and  would  have  beat,  bruised,  and  ill-treated  him  if  the  defendant  had 
not  immediately  defended  him ;  wherefore  the  defendant  did  then  and  there  defend  him 
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against  the  plaintiff,  using  no  more  force  than  was  necessary  for  that  purpose,  and  in  so 
doing  did  assault,  beat,  bruise,  and  wound  the  plaintiff;  which  are  the  same  assaulting, 
beating,  bruising,  and  wounding  in  the  petition  mentioned  (b). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

{a)  See  note  (a)  to  Form  109,  ante,  p.  647. 

(b)  See  Form  in  2  Ch.  PL,  556,  in  a  note  to  which  Chiity  says:  "By  inserting  the 
words  'wife/  '  mother,'  'son,'  'daughter,'  'servant,'  or  'master,'  according  to  the  fact, 
instead  of  the  word  'father,'  this  Form  may  be  readily  applied  to  any  case  that  may 
arise." 

Of  course,  a  plea  of  self-defence  against  an  assault  on  the  defendant  would  be  a  jus- 
tification.    See  Form  in  2  Ch.  PL,  554. 

e.  Another  justification  of  an  assault  and  wounding:— plaintiff  ys  assault  on  defendant  whilst 
protecting  his  possession;  with  a  counter-claim  against  the  plaintiff. 

A.  B Plaintiff,       \  Lee  Circuit  Court. 

against  >  Answer  and  Counter-claim. 

CD., Defendant.    J 

The  defendant  [denies  that — denying  any  allegations  of  the  petition  which  are  inconsistent 
with  averments  tn  the  answer  (a) ;  and]  says  that,  shortly  before  the  time  in  the  petition 
mentioned,  the  plaintiff  unlawfully  entered  into  [describe  the  house  or  close  in  such  manner 
as  to  identify  if[,  of  which  the  defendant  was  lawfully  possessed  [and  made  a  great  noise  and 
disturbance  therein]  (b) ;  and  the  defendant  requested  him  to  depart  therefrom,  which  he 
refused  to  do ; 

[Or — unlawfully  entered  into  {describing  the  place  as  above  suggested),  of  which  the  de- 
fendant was  lawfully  possessed,  with  (stating  facts  showing  the  use  of  actual  force  by  the 
plaintiff  (c) ;] 

and  thereupon  the  defendant,  in  defence  of  his  possession  of  said  premises,  gently  kid 
hands  on  the  plaintiff  to  remove  him  therefrom ;  whereupon  the  plaintiff  assaulted,  and 
beat,  and  ill-treated  the  defendant,  and  would  have  continued  to  beat  and  ill-treat  him,  if 
he  had  not  immediately  defended  himself;  wherefore  the  defendant  did  then  and  there 
defend  himself  against  the  plaintiff,  using  no  more  force  than  was  necessary  for  that  pur- 
pose, and  in  doing  so  did  beat,  bruise,  and  wound  the  plaintiff;  which  are  the  same  beat- 
ing, bruising,  and  wounding  in  the  petition  mentioned  (d). 

Wherefore  the  defendant  makes  his  answer  a  counter-claim  against  the  plaintiff,  and 

asks  for  a  judgment  against  him  for   dollars  damages  and  costs,  and  any  other 

relief  the  defendant  may  appear  entitled  to  (e).  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  See  note  {a)  to  Form  109,  ante,  p.  647. 

(b)  Such  averments  are  not  necessary  for  the  purpose  «of  defence,  but  may  be  advisable 
to  aggravate  damages  on  the  counter-claim. 

(c)  See  Robinson  v.  Hawkins,  4  A/on.,  134,  holding  that,  in  a  plea  averring  an  entry 
with  force,  "  its  degree  and  circumstances  ought  to  be  shown." 

(d)  See  Form  in  2  Ch.  PL,  559,  and  note  thereto. 

Whilst  the  common  law  implies  force  from  an  entry  on  land  without  right,  though 
made  peaceably  and  without  resistance  (1  Ch.  PL,  126;  2  Mar.,  275;  3  J.  J.  A/.,  186), 
such  entry  does  not  justify  ejection  of  the  intruder  unless  he  has  been  requested  and  has 
refused  to  depart :  but  after  such  refusal,  or  without  such  request  upon  an  entry  with 
actual  force,  the  possessor  ma^y  lawfully  eject  the  intruder  by  a  "gentle  laying  on  of 
hands;  "  and,  if  then  assaulted  by  the  intruder,  he  may  lawfully  use  such  force  as  may  be 
necessary  for  his  self-defence,  even  to  the  extent  of  wounding  his  assailant.  Afcltroy  v. 
Cochran,  2  Afar.,  271;  Ford  v.  Logan,  Id.,  324;  Robinson  v.  Hawkins;  supra ;  1  J.J.  M., 
361  ;  4  Id.,  579;   Brubaker  v.  Paul,  &c,  7  Dana,  428. 

The  foregoing  Form,  in  accordance  with  that  of  Chilly,  avers  that  the  defendant  was 
"lawfully  possessed  "  when  the  plaintiff  entered.  In  Mcllroy  v.  Cockran,  supra,  the  court 
evidently  regarded  "  the  defence  of  the  possession"  of  real  or  personal  property  as  stand- 
ing on  the  same  footing:   see  2  Afar.,  274.     In  Bobb  v.  Bosworth,  Lilt.  S.  C.t  81,  it  was 
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held  that  the  owner  of  •'  personal  chattels  may,  if  wrongfully  dispossessed  thereof,  retake 
them  wherever  he  can  find  them,  provided  he  can  obtain  peaceable  possession ;  but  the 
law  more  highly  regards  the  public  peace  than  the  right  of  property  of  a  private  indi- 
vidual, and  therefore  forbids  re-caption  to  be  made  in  a  riotous  or  forcible  manner.  The 
law,  however,  permits  the  possessor  of  property  to  maintain  his  possession  by  force,  where 
force  is  used  in  attempting  to  divest  his  possession :  the  law,  in  that  case,  permits  the  party 
in  possession  to  oppose  violence  to  violence.  It  is  material,  whether  the  violence  has  been 
used  to  regain  a  possession  which  has  been  lost,  or  whether  it  has  been  used  to  maintain  a 
present  possession:  in  the  former,  it  is  unlawful;  in  the  latter,  lawful."  And  in  Tribble 
v.  Frame,  3  Mon.,  14,  it  was  held  that  "  the  right  of  entry  [on  land]/*r  se  confers  no  au- 
thority on  the  person  having  the  right  to  commit  violence,  in  making  the  entry,  upon  the 
person  of  the  possessor  or  his  personal  estate."  And  it  is  settled  that  the  owner  of  land 
who  peaceably  exercises  his  right  of  entry  can  not  be  lawfully  removed  except  by  a  writ 
of  forcible  entry  {Tribble  v.  Frame,  7  J.  J.  M.,  599;  Tucker  v.  Phillips,  2  Met,  418)  ; — in 
which  respect  the  wrongful  possessor  of  land  stands  on  a  different  footing  from  a  wrong- 
ful possessor  of  a  chattel,  who  has  no  remedy  in  case  of  a  peaceable  re-caption  by  the 
owner.  And,  according  to  a  dictum  in  the  opinion  of  a  majority  of  the  court  in  Trimble 
v.  Frame,  7  J.  J.  M.,  605,  "  if  a  person  exercise  his  right  of  re-caption  [of  land],  even  in  a 
forcible  or  unlawful  manner,  still  he  has  a  right  to  retain  his  property  when  thus  retaken 
[except  against  a  writ  of  forcible  entry],  and  to  resort  to  actual  force  in  defending  his  pos- 
session against  the  former  possessor :  "  but  see  Judge  Underwood's  dissenting  opinion. 
{e)  See  Slone  v.  Si  one,  2  Met.,  339. 

f.  Justification  of  an  arrest,  &c,  of  the  plaintiff,  under  a  warrant.     (See  Form  48,  a,  ante, 
p.  560.) 

(Caption  as  in  Form  77.) 

The  defendant  denies  that  he  assaulted,  or  arrested,  or  beat,  or  bruised,  or  wounded, 
or  hurt  the  plaintiff,  or  forced  him  to  go  along  a  public  road  and  public  streets,  or  im- 
prisoned him  or  kept  him  imprisoned,  maliciously  or  wrongfully,  or  without  reasonable  or 
probable  cause  or  legal  authority  therefor ;  and  says  that,  before  the  time  in  the  petition 

mentioned,  to-wit,  on  the  ....  day  of ,  E.  F.,  a  justice  of  the  peace  for  Lee  county, 

signed  and  issued  a  warrant,  stating  that  there  were  reasonable  grounds  for  believing  that 
A.  B.,  who  is  the  plaintiff  in  this  action,  had  committed  the  offence  of  larceny  in  the 
county  of  Lee,  and  commanding  any  sheriff,  constable,  coroner,  jailer,  marshal,  or  police- 
man of  the  State  of  Kentucky,  forthwith  to  arrest  him  and  bring  him  before  some  magis- 
trate of  Lee  county,  to  be  dealt  with  according  to  law  ;  that  said  warrant  was  placed  in  the 
hands  of  the  defendant,  who  was  sheriff  of  said  county,  to  be  executed,  and,  on  the  .... 
day  of ,  the  defendant,  in  said  county,  informed  the  plaintiff  of  the  defendant's  in- 
tention to  arrest  him  under  said  warrant,  upon  a  charge  of  larceny,  and  showed  him  said 
warrant  (a),  and  then  gently  laid  hands  on  the  plaintiff  for  the  purpose  of  arresting  him  ; 
but  the  plaintiff  resisted  arrest  and  [stale  facts  showing  the  plaintiff's  forcible  resistance  {I)] 
and  would  have  continued  to  beat,  bruise,  and  ill-treat  the  defendant  and  have  made  his 
escape,  if  the  defendant  had  not  immediately  defended  himself;  wherefore  the  defendant 
did  then  and  there  defend  himself  against  the  plaintiff,  using  no  more  force  than  was 
necessary  for  that  purpose,  and  in  so  doing  did  bruise,  hurt,  and  wound  the  plaintiff;  which 
are  the  same  bruising,  hurting,  and  wounding  in  the  petition  mentioned ;  and  the  de- 
fendant says  that,  forthwith  after  the  plaintiff  submitted  to  arrest,  the  defendant  took  him 
to  the  office  [or — dwelling-house]  of  G.  H.,  a  justice  of  the  peace  for  Lee  county,  in  doing 
which  the  plaintiff  was  necessarily  taken  into  and  along  a  public  road  in  Lee  county,  and 
into  and  along  several  public  streets  in  the  town  of ;  and  that  he  was  kept  impris- 
oned in  the  office  [or — dwelling  house]  of  said  G.  H.  only  during  the  period  whilst  said 
G.  H.  was  examining  the  aforesaid  charge  against  the  plaintiff. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  Criminal  Code,  §  39. 

(b)  See  7  Dana,  453.  Facts  showing  that  a  wounding  was  necessary,  in  consequence 
of  resistance  and  to  prevent  an  escape,  would  perhaps  be  sufficient,  though  not  necessary 
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for  the  officer's  self-defence.  See  Smith,  &c,  v.  Hancock,  4  Bibb,  222 ;  McClelland  ▼.  Kay, 
14  B.  M.,  103;  80  Ay.,  1;  85  Id.,  483. 

1 1 7.   Defences  in  actions  for  trespass  to  personal  property. 

ft.  Answer  justifying  removal  of  plaintiff*  s  goods  and  chattels  from  defendant's  premises  (a). 

(Caption  as  in  Form  77.) 

The  defendant  [denies  that — denying  any  allegations  of  the  petition  which  are  inconsistent 
with  averments  in  the  answer  (b) ;  and]  says  that,  at  the  time  in  the  petition  mentioned  the 
defendant  was  lawfully  possessed  of  a  close  [or — parcel  of  land]  on  which  he  resided  [or 
describe  it  otherwise  so  as  to  identify  it],  and  that  the  goods  and  chattels  in  the  petition  men- 
tioned were  wrongfully  in  and  upon  said  close  [or — parcel  of  land],  encumbering  the 
same;  wherefore  the  defendant  removed  and  carried  them  away  to  a  small  and  convenient 
distance,  and  there  left  them  for  the  use  of  the  plaintiff,  doing  no  unnecessary  damage 
thereto;  which  are  the  same  supposed  trespasses  in  the  petition  mentioned. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  Form  2  in  Ch.  PL,  p.  576. 

(b)  See  note  {a)  to  Form  109,  ante,  p.  647. 

b.  Answer  justifying  the  killing  of  plaintiff  s  dog". 

(Caption  as  in  Form  77.) 

The  defendant  [denies  that — denying  any  allegations  of  the  petition  which  are  inconsistent 
with  averments  in  the  answer  (a) ;  and]  says  that,  when  he  killed  the  dog  in  the  petition 
mentioned,  it  was  roaming  at  large  on  the  defendant's  premises  without  the  presence  of  its 
owner  or  keeper. 

[Or — says  that,  when  he  killed  the  dog  in  the  petition  mentioned,  it  was  found  (or — it  had 
been  found)  killing  (tfr— worrying)  (or — injuring  sheep)  (or — stating  the  kind  of  cattle  it  was 
found  killing  or  worrying  or  injuring)  outside  of  the  inclosures  of  the  plaintiff,  who  was 
its  owner  (<*).]  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  See  note  (a)  to  Form  109,  ante,  p.  647. 

(b)  See  G.  S.t  ch.  9,  \  10.  The  common  law  authorizes  the  killing  of  a  dog,  when,  and 
perhaps  only  when,  the  killing  is  necessary  for  a  person's  defence  or  for  the  defence  of 
his  property.     See  1  Saunders,  84. 

Under  the  statute,  according  to  the  decision  in  Bradford  v.  McKibben,  4  Bush,  545,  the 
owner  of  a  bitch  in  heat  may,  after  letting  her  run  at  large,  kill  any  dog  that  he  may  find 
following  her  on  his  premises.  It  seems  to  me  that  the  court  misinterpreted  the  statute, 
and  that  it  would  be  as  reasonable  to  apply  the  words  "roaming  at  large"  to  a  hound  at 
the  heels  of  a  fox  as  to  a  dog  following  a  proud  bitch. 

C.  Answer  averring  that  the  defendant  owned  the  goods  and  chattels  when  he  took  and  carried 
them  away. 

(Caption  as  in  Form  77.) 

The  defendant  [denies  that — denying  any  allegations  of  the  petitiott  which  are  inconsistent 
with  averments  in  the  ansiver  (a)  ;  and]  says  that  he  owned  the  goods  and  chattels  in  the 
petition  mentioned,  before  and  at  the  time  therein  mentioned  (b). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  See  note  (<7)  to  Form  109,  ante,  p.  647. 

(b)  A  plea  that  a  third  person  owned  the  goods  and  chattels  at  the  time  of  the  trespass 
would  present  no  defence,  because  possession  of  personal  property  gives  the  right  of  action 
for  a  trespass,  except  against  a  person  who  was  entitled  to  the  possession.  See  note  1, 
ante,  p.   102.     And,  under  the  old  practice,  the  defendant  was  required  to  plead  "  not 
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guilty,"  in  order  to  prove  title  in  himself.  I  Ch.  PI.,  493,  499.  But  as  that  plea  is  not 
allowable  under  the  Code,  it  seems  clear  that  an  answer  averring  that  the  defendant  was 
the  owner  and  entitled  to  the  possession  of  the  property  at  the  time  of  the  alleged  trespass 
would  present  a  defence ;  though,  perhaps,  a  defendant  can  not  acquire  the  right  to  the 
concluding  argument  before  the  jury  by  averring  facts  concerning  which  he  could  form  an 
issue  by  specifically  traversing  the  plaintiff's  allegations 

118.    Plea   of  libcrum  tenementum  in  an  action  of  trespass  quare 
clausum  f regit. 

(Caption  as  in  Form  77.) 

The  defendant  [denies  that — denying  any  allegatiotis  of the  petition  which  are  inconsistent 
with  averments  in  the  answer  (a) ;  and]  says  that,  at  the  time  in  the  petition  mentioned,  the 
land  therein  mentioned  was  the  soil  and  freehold  of  the  defendant  {b). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

{a)  See  note  (a)  to  Form  109,  ante,  p   647. 

(6)  See  Form  in  2  Ch.  PI.,  581.  "If  the  defendants  have  title,  the  damage  done  to  the 
close  is  no  injury  to  the  possessor  who  has  no  right."  I  Dana,  8.  Though,  in  trespass 
quare  clausum /regit,  the  common  law  allowed  the  defendant  to  prove  title  in  himself  under 
a  plea  of  " not  guilty"  (I  Ch.  PI.,  493),  it  also  allowed  the  plea  of  liberum  tenementum 
{Ibid.,  496;  5  Mon.,  543;  7  Id.,  529;  7  /./.  M,  601 ;  I  Dana,  7  ;  2  Id.,  134)  ;  and,  a  for- 
tiori, that  plea  is  allowable  under  the  Code 

119.   Defence  in  an  action  for  fraud  in  selling  property  to  tlie  plaintiff 
(see  Form  52,  ante,  p.  571). 

(Caption  as  in  Form  77.) 

1.  The  defendant  denies  that  he  fraudulently  represented  to  the  plaintiff  that  the  horse 
in  the  petition  mentioned  was  sound,  and  denies  that  the  defendant,  when  he  sold  said 
horse  to  the  plaintiff,  knew  that  it  was  unsound  or  that  it  had  any  disease,  and  says  that 
the  defendant  then  believed  that  it  was  sound  (a). 

(Verification  as  in  Form  I.)  G.  II.,  Attorney. 

{a).  This  Form  is  given  in  view  of  the  following  Form  in  the  Code  of  1854  (p.  373), 
which  seems  to  indicate  that,  in  the  opinion  of  the  commissioners  who  prepared  that  work, 
the  abolition  of  pleas  of  "  not  guilty  "  made  it  necessary  for  the  defendant  to  aver  his  be- 
lief that  the  horse  was  sound,  in  an  action  charging  him  with  **  fraudulently  representing 
the  horse  to  be  sound,  when  he  knew  the  horse  was  unsound : " 

John  Smith, Plaintiff.       ^| 

against  v  Answer. 

Richard  Jones, ^ Defendant,  J 

The  defendant,  Richard  Jones,  admits  that  he  represented  the  horse  sold  to  the  plain- 
tiff to  be  sound,  and  he  says  he  did  believe  the  horse  was  sound  at  the  time  of  the  sale. 

Richard  Jones. 

In  Form  119,  I  have  omitted  the  admission  that  the  horse  was  represented  to  be  sound, 
because  it  is  unnecessary  under  the  present  Code  (J  113,  subs.  6) ;  and  have  inserted  trav- 
erses of  the  allegations  that  the  representation  was  made  fraudulently  or  that  the  defendant 
knew  that  the  horse  was  unsound  or  had  any  disease,  as  being  necessary  in  order  to  make 
the  averment  of  the  defendant's  belief  available,  if  that  averment  should  be  deemed  neces- 
sary.    See  note  ia)  to  Form  109,  ante,  p.  647. 

But  it  seems  to  me  to  be  unnecessary  because,  though  there  has  been  a  conflict  of 
opinion  upon  the  question  whether  or  not  false  representations  by  a  vendor  of  real  prop- 
erty, which  he  believed  to  be  true,  are  fraudulent  in  contemplation  of  law  (see  2d  para- 
graph of  note  2,  ante,  p.  580) ;  it  is  settled  that,  in  an  action  against  the  vendor  of  a  chattel 
for  fraudulently  misrepresenting  its  condition  or  quality,  the  plaintiff  must  allege,  and  if 
the  allegation  be  denied  must  prove,  that  the  defendant  knew  that  the  representation  was 
untrue  {Hardin,  50;  2  Bibb,  616-18;  3  Id.,  35 ;  4  Id.,  360;  3  Mon.,  218-20;  I  Dana,  275 ; 
3  Id.,  479-80;  6  Id.,  132-33;  4  £.  M.t  601-2).     Consequently,  a  complete  issue  would  be 
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formed  as  to  the  fraud,  by  specifically  traversing  such  of  the  plaintiff's  necessary  allegations 
as  would  be  inconsistent  with  the  averment  of  the  defendant's  belief  that  his  represen- 
tation was  true ;  and,  as  such  traverse  would  be  necessary  in  order  to  make  such  averment 
available  as  a  defence,  the  averment  would  not  be  necessary  in  order  to  form  the  issue; 
and,  it  seems  to  me,  ought  to  be  stricken  out,  as  being  redundant.     Code,  \  121. 

According  to  several  decisions,  however,  a  vendor's  misrepresentation  as  to  the  con- 
dition or  quality  of  a  chattel,  though  not  fraudulent  because  believed  by  him  to  be  true, 
may  constitute  a  warranty  that  the  chattel  corresponds  with  the  representation.  In  Smith 
v.  Miller,  2  Bibb,  616,  and  Bacon  v.  Brown,  3  Bibb,  35,  it  was  held  that  a  vendor's  misrep- 
resentation that  a  negro  was  sound,  whether  verbal  or  written,  did  not  constitute  a  warranty 
of  soundness.  But  it  was  held  that  a  bill  of  sale  of  a  negro,  in  which  the  vendors  said  that 
they  "  do  forever  warrant  and  defend  the  title  of  said  negro  from  all  persons  whatever 
claiming  or  to  claim  her,  and  likewise  state  that  we  have  sold  her  to  said  Ditto  as  a  sound 
and  healthy  negro,"  created  a  warranty  of  soundness.  Ditto  v.  Helm,  <5rV.,  2  J.  J.  M.% 
129.  Upon  a  sale  of  flour  which  was  described  in  a  receipt  signed  by  the  vendor  as 
«« superfine  flour,"  and  was  proved  to  be  of  inferior  quality,  it  was  held  that  the  question 
of  warranty  depended  on  the  question  whether  or  not  the  vendee  had  an  opportunity  to 
inspect  the  flour  at  the  time  of  the  purchase ;  and  that,  as  he  had  failed  to  prove  that  he 
had  no  such  opportunity,  he  was  properly  non-suited.  Baird,  <5rV.,  v.  Afattkenos,  6  Dana, 
129.  According  to  the  doctrine  in  that  case,  a  misrepresentation,  the  truth  of  which  can 
not  be  tested  by  inspecting  the  property,  such  as  a  representation  that  a  jackass  "is  a 
good  and  sure  foal-getter,"  constitutes  a  warranty,  if  untrue;  but  in  Dickens  v.  Williams, 
et  al.,  2  B.  M.,  374,  it  was  held,  not  on  that  ground,  but  on  the  authority  of  Ditto  v. 
Helm,  &c,  that  "the  affirmation  in  the  bill  of  sale  of  the  Jack,  that  it  was  «a  good  and 
sure  foal-getter '  imports  a  covenant  of  warranty  that  it  was  so  ; "  and  in  Lamme  v.  Gregg, 
I  Met.,  444,  the  court,  after  referring  to  Dickens  v.  Williams,  et  al.,  held  that  there  is  no 
substantial  reason  for  a  distinction,  in  this  respect,  between  a  written  and  verbal  affirma- 
tion; and,  consequently,  that  a  verbal  representation,  that  a  jackass  "was  a  good  and 
sure  foal-getter,"  the  making  of  which  was  admitted  by  the  defendant's  answer,  consti- 
tuted a  warranty.  I  do  not  question  the  correctness  of  the  decisions  in  Dickens  v.  Wil- 
liams, et  al.,  and  Lamme  v.  Gregg,  because  the  truth  of  the  representation  could  not  be 
tested  by  inspecting  the  property.  But  in  the  latter  case  the  court  went  to  what  seems  to 
me  the  questionable  extent  of  saying  :  "  We  think  whenever  the  vendor,  at  the  time  of  the 
sale,  makes  an  assertion  or  representation  respecting  the  kind,  quality,  or  condition  of  the 
thing  sold,  upon  which  he  intends  that  the  vendee  shall  rely,  and  upon  which  he  does  rely 
in  making  the  purchase,  that  it  amounts  to  a  warranty;" — the  question  of  intention,  &c., 
as  the  court  proceeded  to  say,  to  be  determined  by  the  jury,  unless  shown  by  written  evi- 
dence or  by  the  pleadings;  and  in  McClintock  v.  Emick,  &c,  87  Ky.,  160,  the  court  went 
to  what  seems  to  me  the  questionable  extent  of  holding  that  a  verbal  affirmation  by  the 
vendor  of  a  lot  of  mules,  that  they  were  "all  right,"  constituted  a  warranty  of  soundness.* 

The  cases  cited  in  the  last  foregoing  paragraph  do  not  conflict  with  the  previously  cited 
cases,  holding  that,  in  an  action  for  fraud,  the  plaintiff  must  allege  that  the  defendant 
knew  that  his  representation  was  untrue. 

120.   Answer  pleading  several  defences  to  the  same  cause  of  action  (see 
Form  30,  ante,  p.  546  (a). 

(Caption  as  in  Form  77.) 

1.  The  defendant  denies  that  the  plaintiff  sold  or  delivered  to  him  any  part  of  the  mer- 
chandise mentioned  in  the  2d  and  5th  items  of  the  account  filed  with  the  petition. 

2.  As  to  other  items  in  said  account,  the  defendant  says  that  the  merchandise  men- 
tioned in  the  3d  item  was  not  worth  more  than dollars,  and  that  mentioned  in  the 

4th  item  was  not  worth  more  than dollars,  and  that  mentioned  in  the  7th  item  was 

not  worth  more  than dollars. 

3.  The  defendant  says  that  he  was  under  the  age  of  twenty-one  years,  to-wit,  of  the 

age  of years  when  the  plaintiff  sold  and  delivered  to  him  the  merchandise  in  the 

petition  mentioned,  except  that  mentioned  in  the  2d  and  5th  items  in  said  account,  which 
was  not  sold  or  delivered  to  him  as  is  above  stated. 


41  As  to  the  duty  of  a  vendor  to  deliver  property  corresponding  with  his  representations,  when  it  is  sold 
"  by  description/'  see  6  Dana,  133 ;  Fogg's  adm'r  v.  Rodger* ;  6*^  84  Kyn  558. 
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4.  The  defendant  says  that  [plead  two  years  limitation  as  in  Form  b  (2),  ante,  p.  647]  (b). 
(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  Section  113  of  the  Code  authorizes  the  pleading  of  several  defences  to  the  same 
cause  of  action,  if  they  are  not  inconsistent ;  as,  in  an  action  for  slander,  an  answer  de- 
nying in  one  paragraph  the  publication  of  the  words  complained  of,  and  averring  in 
another  paragraph  that  the  words  complained  of  were  true.  Rooney  v.  Tierny,  82  Ky., 
253,  in  which  case  the  defendant  filed  an  amended  answer  for  the  purpose  of  expressly 
admitting  the  publication  of  the  words ;  which,  though  formerly  necessary,  has  been  dis- 
pensed with  by  §  13,  subs.  6,  of  the  present  Code. 

As  to  the  practice  concerning  the  making  of  several  defences  before  the  adoption  of  the 
present  Code,  see  note  8,  ante,  p.  153;  act  of  1797  (M.  <5r*  £.,  325) ;  and  act  of  1842  (3 
S.  L„  507). 

{b)  Though  the  burden  would  be  on  the  defendant  to  prove  the  averments  in  the  3d 
and  4th  paragraphs  of  the  answer ;  yet,  as  the  1st  and  2d  paragraphs  would,  to  some  ex- 
tent, throw  the  burden  of  proof  on  the  plaintiff,  not  merely  as  to  damages,  but  as  to  the 
defence,  he  would  be  entitled  to  the  concluding  argument  to  the  jury.  Code,  8317,  526, 
and  note  (3),  ante,  p.  386. 

121.   A  defence  in  the  alternative  (a). 

A.  B., Plaintiff,       1         Lee  Circuit  Court. 

against  >  Answer. 

C.  D.,  administrator  of  E.  F., Defendant.    ) 

The  defendant  says  either  that  his  intestate,  E.  F.,  did  not  sign  nor  deliver  to  the  plain- 
tiff the  contract  in  the  petition  mentioned;  or,  if  he  did  so,  that,  afterward,  on  [or — about] 

the  ....  day  of ,  he  paid  [or — delivered]  to  the  plaintiff  [stating  the  money  or  prop- 

erty  delivered],  which  the  plaintiff,  as  he  had  agreed  to  do,  accepted  and  received  in  full 
satisfaction  and  discharge  of  the  money  [or— damages]  in  the  petition  demanded  (b) ;  and 
that  one  of  said  statements  is  true,  and  that  the  defendant  does  not  know  which  of  them 
is  true.  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

{a)  See  Code,  J 1 13,  subs.  4,  and  note(^),  ante,  p.  161. 

(b)  See  Forms  103,  a ;  103,  b,  and  103,  c,  and  notes  thereto,  ante,  p.  642-43. 


122.  IX— COUNTERCLAIMS.* 

(1)  Counter-claims  against  the  plaintiff. 

a.  For  rescission  of  an  executory  purchase  of  land :  See  Form  96,  e,  ante,  p.  636. 

b.  For  rescission  of  an  executed  contract  for  land  fraudulently  sold  to  defendant:  See  Form 

96,  g,  ante,  p.  637. 

c.  For  damages  for fraudulently  selling  a  horse  to  the  defendant :  See  Form  97,  ante,  p.  638. 

d.  For  specific  enforcement  of  an  accord:  See  Form  103,  d,  ante,  p.  643. 

e.  For  purchase-money  paid  to  parol  vendor  of  land,  and  pay  for  improvements  :    See  Form 

112,  c,  ante,  p.  651. 

f.  To  enforce  lien  on  properly  held  by  defendant  as  an  innkeeper:  See  Form  1 13,  a,  ante, 

p.  652. 

g.  For  a  return  of  property  taken  from  defendant  pursuant  to  title  8,  ch.  2,  of  Code:  See  Form 

113,  b,  ante,  p.  658. 

h.   For  damages  for  plaintiff M }s  assault  on  defendant:  See  Form  1 16,  e,  ante,  p.  658. 


*  See  Code,  \\  95,  subs.  3 ;  96,  subs,  x  ;  97,  subs.  4,  and  11 1,  subs.  3 ;  and  note  (a),  ante,  p.  133;  and  note 
III,  ante,  p.  138. 
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(2)  Counter-claims  against  third  persons. 

a.  Against  a  person  claiming  land  purchased  by  defendant  from  plaintiff :  See  Form  96,  f,  ante, 

p.  636. 

b.  Praying  for  a  credit  on  a  note  of  defendant  assigned  by  the  plaintiff  to  a  third  person:  See 

Form  96,  h,  anlet  p.  637. 


X.  SET-OFFS. 
123.  Picas  of  legal  set-offs. 

a.  Anstver  pleading,  as  a  legal  set-off,  a  demand  against  tJie  plaintiff. 

A.  B., Plaintiff,       \  Lee  Circuit  Court. 

against  >  Answer  and  set-off. 

CD., Defendant,    j 

The  defendant  says  that  [set  forth,  as  in  a  petition,  a  demand,  not  for  damages,  but  for 
money  due,  AT  THE  COMMENCEMENT  OF  THE  PLAINTIFF'S  action,  from  the  plaintiff,  or  from 
the  plaintiff  and  another  person  {a),  to  the  defendant,  upon  an  express  or  implied  contract  or  a 
judgment  or  award"]  (b). 

Wherefore  the  defendant  asks  for  a  judgment  setting-off  his  aforesaid  demand  against 
the  demand  of  the  plaintiff  [and  (if  the  set-off  exceed  the  plaintiff*  s  demand)  for  a  judgment 

against  the  plaintiff  for dollars  and  interest  thereon  from  the  ....  day  of 

. . . .,  and  for  costs]  and  for  any  other  relief  the  defendant  may  appear  entitled  to. 

G.  H.,  Attorney. 

(Verification  as  in  Form  I,  unless  the  set-off  is  founded  on  a  written  contract  filed  with 
the  answer.) 

(a)  Section  96,  subs.  2,  of  the  Code  defines  a  set-off  as  being  "  a  cause  of  action  .  .  . 
in  favor  of  a  defendant  against  a  plaintiff,  or  against  him  and  another."  Under  the  act  of 
1796  (Af.  £r>  B.,  1448),  which  authorized  a  defendant,  "if  the  plaintiff  should  be  indebted 
to  him,  to  plead  the  same  in  discount  or  by  way  of  set-off,"  it  was  held  that,  in  an  action 
by  a  single  plaintiff  against  a  single  defendant,  he  could  plead,  as  a  set-off,  the  joint  and 
several  obligation  of  the  plaintiff  and  another  (9  B.  Af.,  357) ;  and  that,  in  an  action  by  a 
single  plaintiff  against  two  defendants,  on  their  joint  and  several  bond  (5  B.  Af.,  376 ;  9 
Id.,  358),  or  on  their  joint  bond  (8  B.  Af.,  443 ;  9  Id.,  120),  a  separate  demand  of  one  of 
them  against  the  plaintiff  could  be  pleaded  as  a  set-off;  but  that,  in  an  action  by  two 
plaintiffs  on  a  joint  demand  against  the  defendant,  he  could  not  plead,  as  a  set-off,  a  sepa- 
rate demand  against  one  of  them.     8  B.  Af.,  444;  11  fd.,  175. 

As,  under  \  27  of  the  Code,  the  holder  of  a  joint  demand  has  a  right  to  sue  on  it  as  if 
it  were  joint  and  several,  it  would  now  be  immaterial,  if  had  before  been  material,  whether 
the  defendant's  set-off  is  a  joint  or  a  joint  and  several  demand  against  the  plaintiff  and 
another.     See  4  Bush,  578-79. 

Whether  or  not  the  rule  laid  down  in  5  B.  Af.,  376;  8  Id.,  443;  and  9  Id,,  120  and 
358,  cited  supra,  has  been  changed  by  the  Code,  has  not,  I  believe,  been  decided. 

(b)  As  to  legal  set-offs  agaist  payees  and  obligees,  see  Code,  $95,  subs.  3;  96,  subs,  a; 
97,  subs.  4;  and  1 11,  subs.  2;  note  (b),  ante,  pp.  134  to  136;  and  note  III,  ante,  p.  138. 

b.  Answer  pleadings  as  a  legal  set-off,  a  demand  against  an  assignor  from  or  through  whom  the 

plaintiff  claims  (a) . 

(Caption  as  in  the  last  foregoing  Form.) 

The  defendant  says  that  whilst  L.  M.  held  the  note  sued  on,  as  assignee  of  N.  O.  to 
whom  it  is  payable,  and  before  the  assignment  of  it  to  the  plaintiff,  to-wit,  on  the  .... 

day  of ,  the  said  L.  M.  executed  a  promissory  note,  which  is  filed  herewith  and  by 

which  he  promised  to  pay  to  this  defendant, ,  after  said  date, dollars,  none 
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of  which  has  been  paid;  and  that  said  note  became  due  before  L.  M.  assigned  to  the  plain- 
tiff the  note  in  the  petition  mentioned  [or — became  due  before  the  defendant  had  notice  or 
knowledge  that  L.  M.  had  assigned  the  note  in  the  petition  mentioned]  (b). 

Wherefore  the  defendant  asks  that  his  said  demand  against  L.  M.  maybe  set  off  against 
the  plaintiff's  demand  [and  for  costs]  and  for  any  other  relief  the  defendant  may  appear 
entitled  to.  G.  H.,  Attorney. 

(No  verification  necessary.) 

(a)  1.  As  to  set-offs  against  assignees,  see  Code,  §  19  ;  foot  note,  ante,  p.  11 ;  and  notes, 
ante,  pp.  12  to  14. 

2.  As  to  pleading  defences  against  assignees,  see  Code,  §  19,  and  note  (a)  I  thereto;  and 
Forms  in,  a,  to  in,  j,  ante,  p.  650. 

(b\  Any  demand  which  the  payor  could  have  pleaded  as  a  legal  set-off  against  the 
payee  (see  Form  123,  a)  can  be  pleaded  as  a  set-off  against  an  assignee,  including  assignees 
by  operation  of  law  (1  Mar.,  19;  5  Dana,  400;  16  B.  Af.,  354),  if  the  demand  was  ac- 
quired by  the  payee  and  became  due  whilst  his  note  was  held  by  the  payee  or  any  assignee 
(6  Man.,  354-55;  7  Dana,  374;  9  B.  M.,  357-58) ;  or,  if  it  was  acquired  and  became 
due  before  the  payor  had  notice  or  knowledge  that  his  note  had  been  assigned  (7  Dana, 
374;  2  Met.,  295) ;  for  a  payor  having  notice  that  his  note  has  been  assigned,  though  he 
does  not  know  to  whom  it  was  assigned,  can  not  plead  against  the  assignee  a  demand 
subsequently  acquired  against  the  payee.     11  B.  Af.,  213. 

1 24.    Pleas  of  equitable  set-offs.  * 

a.   Answer  pleading,  as  an  equitable  set-off,  a  demand  against  a  solvent  plaintiff  residing  in 
Kentucky. 

(Caption  as  in  Form  123,  a.) 

The  defendant  says  that  [set  forth,  as  in  a  petition,  a  demand  against  the  plaintiff,  other 
than  for  damages  (a),  with  averments  (b)  showing  an  agreement  between  the  parties  that  the  plain- 
tiff's demand  might  be  discharged,  in  whole  or  in  part,  by  that  of  the  defendant]  (c). 

Wherefore  the  defendant  asks  that  his  aforesaid  demand  may  be  set-off  against  the 
plaintiff's  demand  [and  for  a  judgment  for  costs]  and  for  any  other  relief  the  defendant 
may  appear  entitled  to.  G.  H.,  Attorney. 

(Verification  as  in  Form  I,  unless  the  plaintiff's  agreement  be  in  writing  and  filed  with 
the  answer.  ) 

(a)  The  chancellor  will  not  enforce,  as  an  equitable  set-off  against  a  solvent  plaintiff 
residing  in  Kentucky,  any  demand  which  requires  an  assessment  of  damages  (Bradley  v. 
A/organ,  Gfc,  2  Mar.,  369;  Collins  v.  Farquar,  4  Litt.,  153  ;  Talbott  v.  Banks,  zJ.J.  M.t 
548  ;  Shropshire  v.  Conrad,  2  Met.,  143 ;  Taylor  &  Son  v.  Stowell,  4  Id.,  175)  ;  and  it  would 
seem  to  follow  that  an  equitable  set-off  is  not  enforceable  against  such  a  plaintiff's  demand 
for  damages. 

(b)  See  4  Bibb,  205-06;  Bernard  v.  Trustee,  &>c,  3  /.  /.  M.,  425  ;  Lansdale  v.  Mitchell, 
14  B.  M.,  348. 

(c)  Formerly  there  were  the  following  additional  grounds  for  equitable  set-offs  against 
solvent  plaintiffs  residing  in  Kentucky  (see  note  II,  ante,  p.  137),  which  were  thus  stated 
in  Tribble  v.  Paul,  7  A  fan.,  457: 

1.  "The  claim  must  be  one  over  which  chancery  held  either  exclusive  or  concurrent 
jurisdiction  originally." 

2.  "The  demands  must  be  connected,  or  one  must  form  the  consideration  of  the  other." 

3.  "They  must  have  been  demands  already  completely  liquidated  and  settled,  such  as 
mutual  judgments." 

I.   As  to  demands  of  which  chancery  has  exclusive  or  concurrent  jurisdiction. 

As,  formerly,  the  defendant  in  an  action  at  law  could  not  plead  a  purely  equitable  de- 
fence, and  was  not  bound  to  plead  a  defence  which  was  cognizable  both  at  law  and  in 
equity,  suits  in  equity  for  injunction  and  set-offs  against  judgments  at  law  were  of  frequent 


"■The  statute  defining  set-offs  {Cade,  \  96,  subs,  a),  applies  only  to  legal  set-offs,  and  has  not  changed  the 
law  concerning  equitable  set-offs  (See  note  11,  ante,  p.  137) ;  though,  as  will  be  presently  shown,  that  law 
has  been  changed  to  some  extent  by  other  provisions  of  the  Code. 
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occurrence.  But,  in  view  of  JJ  17,  95,  and  113,  subs.  2,  of  the  Code,  it  seems  that  a  party 
can  not  set-off  against  a  judgment  at  law  any  demand  of  which  he  had  knowledge  when  it 
was  rendered ;  though  his  failure  to  plead  it  at  law  does  not  prevent  his  recovery  on  it  in 
an  action. 

2.  As  to  demands  which  are  connected  by  the  fact  that  one  forms  the  consideration  of the other ; 

or  otlierwise. 
Under  \  96  of  the  Code,  any  such  demand  of  the  defendant,  legal  or  equitable,  may  be 
pleaded  as  a  counter-claim,  whether  the  action  be  at  law  or  in  equity ;  and  an  answer 
pleading  it  should  be  styled  in  the  cr.ption  "  answer  a«d  counter-claim,"  and  would  be 
subject,  in  other  respects,  to  the  provisions  of  the  Code  as  to  counter-claims.  But  failure 
to  present  a  counter-claim  in  an  answer  does  not  prevent  an  action  thereon  (Code,  J 17); 
and  the  provisions  of  \  11,  as  to  the  transfer  of  cases  and  issues,  apply  to  a  counter-claim 
which  formerly  furnished  ground  for  an  equitable  set-off. 

3.  As  to  setting  off  one  judgment  against  another,  see  Code,  J  377,  and  notes  thereto. 

b.  Annuer  pleading,  as  an  equitable  set-off,  a  demand  against  a  plaintiff  who  is,  or  against  an 
assignor  of  lite  plaintiff  who  is,  insolvent  or  a  non-  resident  of  Kentucky.* 

(Caption  as  in  Form  123,  a.) 

The  defendant  says  that  [set  forth,  as  in  a  petition,  cause  of  action,  legal  or  equitable,  ex- 
contractu  or  ex-delictu,  against  the  plaintiff  (a)  or  the  plaintiff  ys  assignor,  for  money  or  for  dam- 
ages (b) ;  and  if  the  cause  of  action  be  against  the  plaintiff,  aver] ;  and  that  the  plaintiff  is  insol- 
vent [or — is  a  non-resident  of  Kentucky]. 

[Or,  if  the  cause  of  action  be  against  an  assignor  of ,  for  instance,  a  note  sued  on  by  the  plaintif, 
aver — ;  and  that  the  aforesaid  demand  against  L.  M.,  the  payee  and  assignor  of  the  note 
in  the  petition  mentioned,  accrued  to  (or — was  acquired  by)  the  defendant  whilst  said 
L.  M.  held  said  note,  and  that  said  L.  M  became  insolvent  (or — a  non-resident  of  Ken- 
tucky) before  he  assigned  said  note  [c). 

Wherefore  the  defendant  asks  that  his  aforesaid  demand  be  set  off  against  the  plain- 
tiff's demand  [and  (if  the  defendant's  demand  be  against  the  plaintiff,  and  exceed  his  demand) 
for  a  judgment  against  the  plaintiff  for dollars]  and  for  any  other  relief  the  defend- 
ant may  appear  entitled  to.  G.  H.,  Attorney. 

(Verification  as  in  Form  I,  unless  the  defendant's  demand  be  founded  on  a  writing 
filed  with  the  answer.) 

(a)  In  an  action  by  an  insolvent  plaintiff  on  a  joint  demand  against  several  defendants, 
a  debt  due  from  the  plaintiff  to  one  of  the  defendants  can  be  pleaded  as  a  set-off.  Jeffries 
v.  Evans,  <5rY.,  6  B.  M.,  119;  In  which  the  court  seems  to  have  assumed,  erroneously,  that 
a  different  rule  prevails  as  to  legal  set-offs  (see  note  (a)  to  Form  123,  ante,  p.  664).  Ac- 
cording to  a  dictum  in  Wallenstein  v.  Selizman  &  Co.,  7  Bush,  175,  in  an  action  by  non- 
resident partners  against  a  single  defendant,  he  can  plead,  as  a  set  off,  a  demand  against  one 
of  the  plaintiffs:  but  query,  and  see  note  (a)  to  Form  123,  ante,  p.  664,  the  cases  cited  in 
which  relate,  however,  to  legal  set-offs. 

(b)  To  constitute  a  set-off  on  the  ground  that  the  plaintiff  or  his  assignee  is  insolvent, 
or  a  non-resident,  it  is  not  necessary,  as  it  is  with  reference  to  legal  set-offs,  that  the  de- 
fendant's demand  shall  be  for  money  due  at  the  commencement  of  the  plaintiff's  action; 
for  a  court  of  equity  will  not  permit  the  coercion  of  money  from  a  defendant  to  whom 
such  plaintiff  or  assignor  is  liable  even  for  unliquidated  damages,  or  even  contingently 
liable  for  money.  In  the  former  case,  the  court  will  assess  the  damages  or  have  them  as- 
sessed by  a  commissioner  or  a  jury  (Code,  §379;  6  Jl/on.,  233:  5  Dana,  581-82;  6  Id.,  33; 
4  Met.,  177-78) ;  and  in  the  latter  case,  the  court  will  compel  the  plaintiff  to  await  the  deter- 
mination of  the  contingency,  unless  he  give  the  defendant  security  against  the  liability. 
Caldwell,  &*c,  v.  Cook,  5  Lilt.,  180,  and  cases  cited  in  1st  paragraph  of  note  2,  anit,  p.  580. 

(c)  1  Mon.,  194-95;  2/-  /•  M>>  365-°6;  3  /«*•.  87;  5  Id.,  90. 


*  The  defendant's  right  to  plead  a  set-off*  on  such  grounds  is  not  defeated  by  the  fact  that  tfce  plain- 
tiff's action  is  for  unliquidated  damages,  even  for  a  tort.    Geoghegan,  cW.,  v.  Ditto,  cV<*.,  ?  J///..433- 
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XI.  REPLIES,  REJOINDERS,  &c. 

[Formerly,  replies  and  subsequent  pleadings,  if  necessary  to  form  an  issue,  were  as 
requisite  in  actions  in  equity  as  in  actions  at  law ;  and  several  reasons  tended  to  make 
pleadings  in  the  former  longer  than  in  the  latter:  I,  in  general,  the  facts  constituting 
causes  of  action  and  grounds  of  defence  were,  as  they  are  now,  more  numerous  in  the 
former  than  in  the  latter ;  2,  pleadings  in  the  former  were  special,  no  general  issue  being 
allowed;  and,  3,  bills  in  equity  often  contained  long  statements  of  evidential  facts  relied 
on  by  the  plaintiff  to  support  the  facts  constituting  his  cause  of  action,  with  long  interro- 
gations as  to  both,  leading  to  correspondingly  long  answers,  replies,  &c.  But  an  act  of 
1811  (Af.  cV  B.,  301)  dispensed  with  the  necessity  of  other  pleadings  in  equity  than  bills 
and  answers;  and  averments  in  an  answer  were  regarded  as  if  they  had  been  controverted 
by  a  reply.     Lift.  S.  C,  211. 

So  stood  our  law  until  the  Code  of  1851  abolished  replies  in  actions  at  law  as  well  as 
in  equity,  except  replies  to  set-offs  or  counter-claims. 

Provisions  of  the  present  Code,  whilst  requiring  replies,  &c,  whenever  they  are  neces- 
sary to  form  an  issue,  tend  toward  equalizing  the  length  of  pleadings  at  law  and  in  equity, 
by  abolishing  general  issues  and  requiring  special  pleadings  in  both ;  by  forbidding  the 
statement  in  either  of  "  the  evidence  relied  on  by  a  party ;  "  (§  119) ;  and  by  substituting 
for  interrogatories  in  a  bill  in  equity  interrogatories  annexed  to  a  pleading  at  law  or  in 
equity  (}§  140,  143) ;  or  examination  of  a  party  as  a  witness.     $  149  and  606,  subs.  10. 

But  replies  or  subsequent  pleadings  are  not  necessary  as  to  any  matter  concerning  which 
an  issue  has  been  formed  by  previous  pleadings;  whether  by  the  plaintiff's  averment  and 
the  defendant's  denial,  or  the  plaintiff's  denial  and  the  defendant's  averment,  of  a  fact; 
••as  where  the  plaintiff  in  his  declaration  alleges  a  breach  in  non-payment  of  a  sum  of 
money  on  a  particular  day  or  in  not  repairing,  &c,  and  the  defendant  pleads  solvit  ad 
diem  or  that  he  did  repair."  Ch.  PL,  536 ;  Vance  v.  Vance,  5  A/on.,  523 ;  Clarksony.  White, 
3  B.  M.t  376  ;  Davis  v.  Dycus,  7  Bush,  9.] 

125.    Traverses  in  replies,  rejoinders,  &c. 

a.    Traverses  in  replies  generally. 

A.  B., Plaintiff,      \  Lee  Circuit  Court. 

against  V  Reply. 

CD., Defendant.    J 

The  plaintiff  denies  that,  &c,  [Or — The  plaintiff  says  that  he  has  not  sufficient  knowl- 
edge or  information  to  form  a  belief  whether  or  not,  &c]  (a). 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  1.  The  provisions  of  the  Code  as  to  traverses  in  replies,  rejoinders,  &c,  are  the 
same  as  those  concerning  traverses  in  answers.  See  $98,  99,  100,  and  113,  subs.  7.  For 
examples  of  traverses  in  answers,  see  Forms  91  and  92,  ante,  pp.  623,  624.  For  examples 
of  traverses  in  replies,  rejoinders,  &c,  see  post,  pp.  678  to  682. 

2.  As  is  shown  in  observations,  supra,  a  reply  or  subsequent  pleading  is  not  necessary 
as  to  a  fact  put  in  issue  by  previous  pleadings,  though  the  traverse  be  in  a  pleading  pre- 
vious to  that  containing  the  averment.  And  though  a  traverse,  as  defined  by  the  Code, 
is  a  denial  of  a  fact,  or  of  sufficient  knowledge  or  information  to  form  a  belief  concerning 
a  fact,  it  seems  that  an  averment  may  be,  in  legal  effect,  a  traverse  of  an  averment.  See 
note  (a)  to  Form  139,  post;  2  Bibb,  427-28 ;  Breeding  v.  Stoneman,  6/./.  M.,  376;  Carter, 
Fisher  &  Co.  v.  Goodman,  II  Bush,  233;  Wilsey  v.  L.  cV  N.  R.  Co.,  83  Ky.,  511  ;  Matthews 
v.  Lloyd,  trustee,  89  Id.,  632 

3.  As  to  necessity  of  denying  allegations  which  are  inconsistent  with  the  averments  in 
a  pleading,  see  note  (a)  to  Form  109,  ante,  p.  647. 
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b.  Reply  of  nul  tiel  record  to  a  plea  of  a  judgment.     (See  Form  93,  p.  625.) 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  there  is  not  any  record  in  the  Lee  Circuit  Court  of  the  judgment 
mentioned  in  the  defendant's  answer  (a).  E.  F.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  See  Form  in  2  Ch.  PL,  628 ;  Pollard  v.  Rogers,  I  Bibb,  473 ;  Brady,  <5rV.,  v.  Common- 
wealth, Id.,  517;  according  to  the  decisions  in  which  an  answer  pleading  a  judgment  and 
a  reply  of  nul  tiel  record form  an  issue,  and  no  rejoinder  is  necessary — an  issue  to  be  tried 
by  the  court,  not  by  a  jury.  In  McElfatrick  v.  7  aft  &*  Son,  10  Bush,  161,  it  was  held  that, 
under  the  Code,  **  nul  tiel  record  is  a  good  defence  where  a  record  is  the  foundation  of  the 
action  ;"  but  not  in  an  action  on  a  judgment  of  a  justice  of  the  peace  in  Ohio,  because  it 
was  not  a  matter  of  record. 

But  in  Preston  v.  Roberts,  &c,  12  Bush,  591,  the  defendant  having  pleaded  nul  tiel 
record  as  to  certain  proceedings  of  a  city  council  authorizing  a  street  improvement,  the 
court  said:  "We  are  of  the  opinion  that  a  formal  plea  of  nul  tiel  record  can  not  be  made 
available  under  our  system  of  pleading."  As  to  judgments  of  courts  of  record,  that  view- 
can  not  be  supported  on  the  ground  that,  according  to  the  common  law,  nul  tiel  record  is 
a  general  issue  and  was  therefore  abolished  by  the  Code ;  for  a  party  against  whom  it  is 
pleaded  is  required  to  prove  the  existence  of  the  record  as  alleged  by  him,  and  nothing 
else;  and  the  party  pleading  it  is  not  allowed  to  prove  any  matter  of  avoidance,  "as  this 
plea  merely  puts  in  issue  the  existence  of  the  record  as  stated."  1  Ch.  PL,  481.  The  pres- 
ent Code  (£  115)  declares  that  "  pleadings  must  be  ...  as  concise  as  possible  consist- 
ently with  clearness:  "  I  am  unable  to  think  of  language  which  can  put  iu  issue  the  exist- 
ence of  a  record  more  clearly  or  more  briefly  than  the  words  "  there  is  no  such  record." 

126.   Replies  relating  to  tlte  consideration  ofiuritten  contracts. 

a.   Reply  traversing  a  plea  of  no  consideration  (see  Form  96  a,  p.  635.) 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  denies  that  the  writing  [or — note,  or — agreement]  in  the  petition  men- 
tioned was  executed  without  any  consideration  (a). 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  Where  a  reply  to  a  plea  of  no  consideration  is  necessary,  it  is  sufficient  for  the 
plaintiff  to  traverse  the  language  of  the  plea,  whether  it  be  affirmative,  as,  an  averment 
that  there  was  no  consideration  for  the  contract  ;  or  negative,  as  a  denial  that  there  was 
any  consideration  for  the  contract.     See  note  (2),  ante,  p.  125). 

If,  as  is  sometimes  necessary,  the  petition  on  a  written  contract  state  the  consideration 
(see  note  (a)  1,  ante,  p.  500),  an  answer  traversing  that  statement  forms  an  issue,  and  no 
reply  is  necessary.  In  general,  however,  the  petition  makes  no  statement  as  to  the  con- 
sideration ;  but,  as  the  contract  raises  a  prima  facie  presumption  of  a  sufficient  consider- 
ation, the  plaintiff  would  be  entitled  to  a  judgment,  unless  the  defendant  should  plead 
that  there  was  no  consideration,  or  that  it  had  failed  or  was  illegal;  and  the  commis- 
sioners who  prepared  the  Forms  annexed  to  the  Code  of  1876  (Mr.  John  Feland  and  my- 
self) expressed  a  doubt  whether,  in  such  cases,  any  reply  is  necessary  to  a  plea  of  no  con- 
sideration. But  in  Evans  v.  Stone,  &*c.,  80  A3'.,  78  (decided  in  1882),  it  was  held,  on  the 
alleged  authority  of  Boone  v.  Sliackleford,  4  Bibb,  67;  Ralston,  &c,  v.  Bullitt,  3  Id.,  264, 
and  Coyle^s  ex'x  v.  Foivier,  5  J.  J.  A/.,  473,  that  a  reply  is  necessary. 

I  concede  that  a  reply  to  a  plea  of  no  consideration  was  formerly  necessary ;  for,  to 
every  plea  in  bar,  whether  it  was  a  special  plea  or  a  plea  of  the  general  issue,  the  common 
law  required  a  reply  containing  either  a  traverse,  with  a  statement  that."  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country;  "  or  matter  of  avoidance,  with  a  statement  that 
4t  this  the  plaintiff  is  ready  to  verify;  "  or  a  similiter,  viz.,  a  statement  that,  as  to  a  plea 
whereof  the  defendant  "hath  put  himself  upon  the  country,"  the  plaintiff  "doth  the 
like  "  (2  Ch.  PL,  618  to  621) :  and  in  a  plea  which  traversed  matter  alleged  in  a  declaration, 
the  defendant  was  required  to  say  "of  this  he  puts  himself  upon  the  country;"  or,  if  the 
plea  contained  matter  of  avoidance,  the  defendant  was  required  to  say  "and  this  he  is 
ready  to  verify."  2  Ch.  PL,  455.*  In  neither  of  the  cases  cited  in  Evans  v.  Stone,  &c, 
was  a  traverse  of  a  plea  of  no  consideration  held  to  be  necessary,  though  in  one  of  them, 
Coyle's  ex}x  v.  Fowler,  the  plaintiff  unnecessarily  filed  a  traverse,  instead  of  a  demurrer,  to 

«The  Code  has  abolished  all  those  fermalitits. 
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a  defective  plea  of  no  consideration.  In  Ralston,  &Y.,  v.  Bullitt y  a  plea  denying  that  the 
bond  sued  on  *ras  executed  upon  any  good  or  valuable  consideration  was  held  to  present 
a  defence;  though,  clearly,  a  defendant's  denial  of  a  fact  not  alleged  by  the  plaintiff,  ex- 
pressly or  by  necessary  inference,  is  immaterial.  Litl.  S.  C,  182.  And  in  Boone  v.  Shackle- 
ford,  the  court,  instead  of  holding  that  a  plea  of  no  consideration  "  presents  an  issuable 
defence,  to  which  a  reply  is  necessary  to  form  an  issue,"  as  in  Evans  v.  Stone,  <5rV.,  it  is 
said  to  have  done,  held  that  the  plaintiff's  declaration  presented  matter  to  which  the  de- 
fendant should  have  pleaded  a  traverse,  instead  of  matter  of  avoidance:  "A  plea,"  said 
the  court,  "denying  the  consideration  of  a  bond  or  instrument  under  seal,  ought  perhaps, 
regularly,  to  conclude  to  the  country,  instead  of  with  a  verification.  It  is  not  indeed  a 
traverse  of  any  matter  expressly  alleged  in  the  declaration,  but  il  is  a  denial  of  that  which 
is  implied  from  that  which  is  expressly  alleged ;  and  what  is  necessarily  implied  is  sus- 
ceptible of  being  traversed,  as  well  as  that  which  is  expressly  alleged : "  which  accords 
with  Chitty's  statement,  that  "  whatever  is  necessarily  understood,  intended,  or  implied, 
is  traversable  as  much  as  if  it  were  expressly  alleged."  I  Ch.  Pl.9  602;  and  see  11 
B*"K  *33- 

b.  Reply  traversing  a  plea  of  failure  of  consideration  (see  Form  96,  c,  p.  635.) 
(Caption  as  in  Form  125,  a,  p.  667.) 

1.  The  plaintiff  denies  that  he  falsely  or  fraudulently  represented  to  the  defendant  that 
the  horse  in  the  answer  mentioned  was  sound,  and  denies  that  the  plaintiff  knew  that  it 
was  unsound  or  had  a  disease. 

2.  The  plaintiff  denies  that  said  horse  had  a  disease  which  made  it  of  no  value  {a ). 
(Verification  as  in  Form  I.)  E.  F.,  Attorney. 
(a)  See  note  {a)  2  to  Form  b,  p.  635;  and  note  to  Form  119,  p.  661. 

127.   Reply  and  Rejoinder  as  to  alleged  fraud  in  selling  a  buggy- 
horse  to  defendant  (see  Form  97,  p.  638). 

a.  Reply. 

(Caption  as  in  Form  125,  a,  p.  667.) 

1.  The  plaintiff  denies  that  his  representation  to  the  defendant,  that  the  horse  men- 
tioned in  the  answer  was  a  safe  and  gentle  harness-horse,  was  made  falsely  or  fraudulently ; 
denies  that  he,  the  plaintiff,  knew  that  said  horse  was  not  safe  and  gentle,  and  denies  that  it 
ran  away  with  the  defendant's  buggy  by  reason  of  its  being  timid,  wild,  or  vicious;  [and  says 
that,  when  the  plaintiff  sold  it  to  the  defendant,  it  was  a  safe  and  gentle  harness-horse  (a)]. 

[2.  The  plaintiff  says  that  the  foregoing  denials  are  true,  and  that  he  believed  that  said 
horse  was  a  safe  and  gentle  harness-horse  when  he  sold  it  to  the  defendant  (1?)]. 

3.  The  plaintiff  says  that  said  horse  was  made  to  run  away  with  the  defendant's  buggy 
by  the  conduct  of  the  defendant,  who  beat  it  violently  in  order  to  make  it  go  up  to  a 
bear  which  a  showman  had  on  the  side  of  the  road  on  which  the  defendant  was  driving ; 
and,  whilst  the  defendant  was  doing  so,  his  bridle-bit,  which  was  old  and  imperfect, 
broke,  and  said  horse  ran  off  in  order  to  get  away  from  said  bear  and  from  the  pain  caused 
by  the  defendant's  whip,  both  of  which  were  strange  things  to  said  horse. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  It  seems  tome  that  the  averments  in  the  second  paragraph,  and  in  the  bracketed 
part  of  the  first  paragraph,  of  this  Form  are  rendered  unnecessary  by  the  denials  in  the 
first  paragraph  (see  note  {a)  to  Form  119,  p.  661  ;  and  note  (a)  to  Form  128,  p.  670)  ;  and 
that,  if  those  averments  be  made,  they  should  be  joined  with  these  denials.  See  note  {a) 
to  Form  109,  p.  647. 

b.   Rejoinder  traversing  part  of  the  reply. 

A.  B., Plaintiff,      \  Lee  Circuit  Court. 

against  V  Rejoinder. 

CD., Defendant.  J 

1.  For  rejoinder  to  the  second  paragraph  of  the  plaintiff's  reply,  the  defendant  denies 
that  tbe  plaintiff  believed  that  the  horse  therein  mentioned  was  a  safe  or  gentle  harness- 
horse  when  he  sold  it  to  the  defendant. 
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2.  For  rejoinder  to  the  third  paragraph  of  said  reply,  the  defendant  denies  that  the 
horse  therein  mentioned  was  made  to  run  away  by  the  defendant's  conduct;  denies  that 
he  beat  it  violently,  or  at  all,  in  order  to  make  it  go  up  to  a  bear ;  denies  that  he  was  beat- 
ing said  horse  violently,  or  at  all,  when  his  bridle-bit  broke,  or  that  he  had  been  beating 
it  violently  or  at  all ;  and  denies  that  it  run  off  in  order  to  get  away  from  pain  caused  by 
his  whip.  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

128.  Reply  to  plea  of  fraud  in  obtaining  execution  of  contract  (see 

Form  98,  p.  638). 

(Caption  as  in  Form  125,  a,  p.  667.) 

The  plaintiff  denies  that  he  obtained  the  note  sued  on  by  fraud,  covin,  or  misrepresen- 
tation (a).  [Or,  if  the  answer  allege  facts  as  constituting  the  fraud \  traverse  them  specific- 
ally ip).]  E.F.,  Attorney 

(Verification  as  in  Form  I.) 

(a)  A  reply,  averring  that  the  plaintiff  obtained  the  note  fairly  and  honestly  and  not 
by  fraud,  covin,  or  misrepresentation,  would  amount  to  nothing  more  than  a  traverse,  and 
no  rejoinder  would  be  necessary.     See  Form  in  2  Ch.  PL,  641. 

(b)  According  to  Chitty,  though  a  plea  of  fraud  in  obtaining  the  execution  of  a  contract 
state  the  fraudulent  misrepresentations  by  which  it  was  procured  (2  Ch.  PL,  495),  a  reply 
that  it  was  obtained  honestly  and  fairly,  and  not  by  fraud,  covin,  or  misrepresentation, 
was  formerly  sufficient.  2  Ch.  PL,  641.  But  it  seems  clear  that,  under  the  Code,  such 
specific  allegations  must  be  specifically  traversed. 

Some  suggestions  will  be  made  here  which  might,  perhaps,  have  been  more  appro- 
priately made  on  page  127,  ante,  where  cases  are  cited  showing  a  conflict  of  opinion  on  the 
question  whether  or  not  a  plea  of  fraud  in  obtaining  tjie  execution  of  a  contract  must  state 
facts  showing  the  fraud.  According  to  the  common  law,  there  was  no  general  issue  in  an 
action  of  covenant;  but,  in  an  action  of  debt  on  a  bond,  the  defendant,  under  a  plea  of 
non  est  factum,  could  prove  that  its  execution  had  been  fraudulently  obtained.  In  view 
of  that  fact,  it  seems  to  me,  with  reference  to  cases  cited  on  page  127,  that  the  cases  in  1 
J.  J.  M.,  107,  and  2  Dana,  161,  holding  that,  in  an  action  of  covenant,  a  plea  that  the 
plaintiff  obtained  the  bond  by  fraud  need  not  state  facts  showing  the  fraud,  have  little,  if 
any,  bearing  on  the  question  as  to  what  is  the  rule  under  the  Code,  which  requires  an  affir- 
mative pleading  to  ** state  facts  which  constitute  a  cause  of  action  or  defence"  (§93). 

There  is  plain  ground  for  a  distinction  between  cases  in  which  the  pleader  can  not  be 
presumed  to  know,  and  cases  in  which  he  must  be  presumed  to  know,  the  facts  connected 
with  a  fraudulent  transaction.  For  instance,  in  Meriel  Tresham's  Case,  9  Coke,  no,  which 
was  cited  as  authority  for  the  decision  in  2  Dana,  161,  it  was  held  that,  when  a  creditor 
attacks  a  gift  of  goods  as  having  been  made  by  his  debtor  with  fraudulent  intent,  or  when 
a  creditor  of  a  decedent  attacks  a  judgment  in  favor  of  another  creditor  as  having  been 
fraudulently  obtained  or  continued  in  force,  a  general  allegation  of  fraud  is  sufficient;  be- 
cause, in  such  cases,  " covin  is  so  secret,  whereof  by  intendment  another  man  can  not  have 
knowledge."  I  concede  that,  in  such  cases,  a  general  allegation  of  fraud  is  sufficient 
under  the  Code,  because  it  can  not  be  supposed  that  the  Code,  in  requiring  a  party  to 
state  the  facts  relied  on,  intended  to  require  him  to  state  facts  which  he  can  not  be  pre- 
sumed to  know.  But  a  man  must  be  presumed  to  know  by  what  fraudulent  represen- 
tations he,  himself,  was  induced  to  make  a  contract ;  and  I  submit  that,  under  the  Code, 
he  should  be  required  to  state  them ;  the  propriety  of  which  is  well  illustrated  by  one  of 
the  pleas  in  the  case  in  3  Afar.,  457,  which  was  held  to  be  insufficient. 

129.  Replies,   &c,  as  to  the  defendants  alleged  infancy  (see  Form 

99,  a,  p.  639). 

(I)    AS  TO  THE  NOTE  HAVING   BEEN   GIVEN   FOR   NECESSARIES, 
a.   Reply  that  the  note  was  given  for  necessaries. 

(Caption  as  in  Form  125,  a,  p.  667.) 

The  plaintiff  says  that  the  note  sued  on  was  given  by  the  defendant  in  consideration  of 
the  food,  lodging,  washing,  and  clothing  mentioned  in  the  account  herewith  filed,  marked 
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Exhibit  A,  and  which  were  reasonably  worth  the  sums  respectively  stated  in  said  account 
with  reference  thereto,  and  that  the  same  were  necessaries  suitable  to  the  age,  es'tate,  and 
condition  of  the  defendant  (a).  E.  F.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  See  Form  in  2  Ch.  PL,  620,  my  most  material  change  of  which  is  the  use  of  "  age  " 
for  "degree." 

b.   Rejoinder,  traversing  the  reply. 

(Caption  as  in  Form  127,  b,  p.  669.) 

1.  The  defendant  denies  that  the  food,  lodging,  washing,  or  clothing  in  the  plaintiff's 
reply  mentioned  were  necessaries  suitable  to  the  age,  estate,  or  condition  of  the  defendant. 

2.  The  defendant  denies  that  said  alleged  necessaries  were  worth  more  than 

dollars  for  the  food, dollars  for  the  lodging, for  the  washing,  or dol- 
lars for  the  clothing.                                                                                     G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(2)    AS   TO  THE  DEFENDANT'S   RATIFICATION  OF  THE  CONTRACT  (a). 

a.  Reply  that  defendant \  when  of  age,  ratified  the  contract. 

(Caption  as  in  Form  125,  a,  p.  667.) 

The  plaintiff  says  that  the  defendant,  after  attaining  the  age  of  twenty-one  years,  rati- 
fied and  confirmed  the  contract  in  the  petition  mentioned  by  a  writing  signed  by  him  and 
delivered  to  the  plaintiff,  and  filed  herewith,  marked  Exhibit  A,  in  which  he  said  :  [quote 
the  words  of  ratification,  and,  if  necessary,  state  facts  showing  that  they  referred  to  the  contract 
sued  on], 

{Or — The  plaintiff  says  that  when  the  note  sued  on  was  executed,  and  for  some  time  before, 
the  plaintiff  and  defendant  were  merchant-partners,  under  the  firm-name  of  B.  &  D.;  that 
said  note  was  given  in  consideration  of  the  plaintiff's  sale  to  the  defendant  of  the  plain- 
tiff 's  interest  in  the  property  and  business  of  said  firm ;  and  that  the  defendant,  after  at- 
taining the  age  of  twenty-one  years,  dealt  with  the  demands  and  property  of  said  firm, 
selling  the  goods  and  collecting  the  debts,  as  his  own  and  for  his  own  benefit,  as  is  shown 
by  a  letter  signed  by  him  and  addressed  to  one  S.  L.,  who  owed  money  for  goods  pur- 
chased from  said  firm,  in  which  the  defendant  said:  "  I  have  the  collecting  of  the  debts 
due  to  B.  &  D.,  and  am  going  on  in  the  same  business  in  my  own  name."] 
[Or — The  plaintiff  says  that  the  note  sued  on  was  given  by  the  defendant  in  consideration 
of  a  horse  sold  to  him  by  the  plaintiff,  and  that  the  defendant,  after  attaining  the  age  of 
twenty-one  years,  sold  and  delivered  said  horse  to  one  S.  T.] 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  The  Form  in  2  Ch.  PI.,  621,  merely  makes  the  plaintiff  allege  that  the  defendant, 
when  of  age,  "  ratified  and  confirmed  the  contract ; "  but  it  seems  to  me  that,  under  the 
Code,  the  reply  should  show  by  what  words  or  what  conduct  the  ratification  was  made. 
And  before  the  adoption  of  the  Code,  a  reply  that  the  defendant  had  continued  to  be  a 
member  of  the  firm  which  gave  the  note  sued  on  during  a  year  or  more,  and  did  not  dis- 
affirm it  during  that  time,  nor  during  several  years  afterward,  nor  until  he  was  sued  on  it, 
was  held  to  be  insufficient,  because  it  failed  to  aver  that  he  had  knowledge  of  the  note  and 
that  he  was  looked  to  as  a  party  to  it.     1  B.  M.,  289. 

Chapter  22,  ?  1,  of  the  General  Statutes  declares  that  "  no  action  shall  be  brought  to 
charge  any  person  .  .  .  upon  a  ratification  of  a  contract  or  promise  made  during  in- 
fancy .  .  .  unless  the  .  .  .  ratification  or  some  memorandum  or  note  thereof  be 
in  writing,"  &c.  In  Stern  v.  Freeman,  4  Met.,  309,  a  letter  from  the  defendant,  when  of 
age,  to  a  third  person,  showing  that  the  defendant  had,  when  an  adult,  dealt  with  the  prop- 
erty, for  which  the  note  was  given,  as  his  own,  was  held  to  be  a  ratification  in  writing ; 
and  in  Robinson  v.  Hoskins,  14  Bush,  393,  the  defendant  having,  when  an  adult,  sold  a 
bone  purchased  during  infancy,  it  was  held  that  ••  his  conduct  amounted  to  a  ratification 
of  the  original  agreement,  and  needed  no  written  promise  to  support  it." 
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b.   Rejoinder  to  the  first  paragraph  of  the  reply ',  with  averment  that  the  writing  was  obtained 
.fraudulently. 

(Caption  as  in  Form  125,  b,  p.  669.) 

The  defendant  says  that  the  plaintiff  obtained  the  writing  in  his  reply  mentioned  by 
fraud,  covin,  and  misrepresentation. 

[Or,  as  seems  to  me  the  better  course,  state  the  misrepresentations  or  other  fraudulent  means  by 
which  the  plaintiff  obtained  the  writing  [a)\  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 


{a)  See  Form  98,  p.  638 ;  and  note  (b)  to  Form  128,  p.  670. 

}■ 


c.  Sur-rejoinder  traversing  the  rejoinder. 

A.  B Plaintiff,       \  Lee  Circuit  Court. 

against  I  Sur-rejoinder. 

C.  D., Defendant. 

The  plaintiff  denies  that  he  obtained  the  writing  in  his  reply  mentioned  by  fraud,  covin, 
or  misrepresentation. 
[Or,  if  the  reply  state  facts  as  constituting  the  fraud,  traverse  them  specifically]. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

1 30.  Replies  in  actions  on  penal  bonds  for  the  penalty. 

a.  Reply  to  plea  of  conditions  performed  (see  Form  100,  a,  p.  640). 
(Caption  as  in  Form  125,  a,  p.  667.) 

The  plaintiff  says  that,  as  is  stated  in  the  writing  in  his  petition  mentioned,  he,  at  the 

request  of  the  defendant,  became  bound  to  T.  C.  for  the  payment  of dollars  on  the 

....  day  of ;  and  that,  on  the day  of ,  said  money  not  having  been 

paid  to  said  T.  C,  he  brought  an  action  against  the  plaintiff  in  the circuit  court  on 

his  said  obligation,  in  which  action  said  court,  on  the  ....  day  of ,  duly  rendered 

a  judgment  against  the  plaintiff  for dollars  [and  interest  thereon  from  the  ....  day 

of ],  and  costs,  which  amounted  to dollars ;  all  which,  amounting  to 

dollars,  the  plaintiff  was  compelled  to  pay  and  did  pay  to  said  T.  C,  on  the  ....  day  of 
(a).  E.  F.,  Attorney. 

(No  verification  necessary.) 

(a)  See  Cutler  v.  Southern,  I  Saunders,  1 1 6,  in  which  a  rejoinder  that  the  defendant  had 
not  any  notice  of  the  alleged  damnification,  and,  if  he  had,  he  would  have  'saved  the 
plaintiff  harmless,  &c,  was  held  to  be  bad;  1st,  because  the  defendant  was  bound  to  take 
notice  of  the  act  of  T.  C.  (see  note  V,  ante,  p.  72) ;  and,  2d,  because  the  rejoinder  that  he 
failed  to  save  the  plaintiff  harmless  for  want  of  notice  was  a  departure  from  his  plea,  which 
averred  that  he  had  saved  the  plaintiff  harmless.     See  Code,  £  101,  and  notes. 

b.  Reply  to  plea  in  excuse  of  performance  (see  Form  100,  b,  p.  641). 
(Caption  as  in  Form  125,  a,  p.  667.) 

The  plaintiff  says  that,  after  executing  the  bond  sued  on,  to-wit,  on  the  ....  day  of 

,  the  defendant  received  as  agent  of  the  plaintiff  [describe  the  money  or  property  and 

value  of  the  property  received],  and  has  failed  and  refused  to  account  therefor  or  for  any  part 

thereof  (a),  though,  on  the  ....  day  of ,  the  plaintiff  requested  him  to  do  so,  and 

that  the  plaintiff's  demand  therefor  is  wholly  unpaid  and  unsatisfied. 

(No  verification  necessary.)  E.  F.,  Attorney. 

(a)  See  I  Saunders,  101  to  103;  2  Ch.  PL,  648. 
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b.   Rejoinder. 

(Caption  as  in  Form  b,  p.  669.) 

The  defendant  denies  that,  on  the  ....  day  of [or  at  any  time  before  the  com- 
mencement of  this  action],  the  plaintiff  requested  him  to  account  for  the  money  [or — the 
property]  in  the  reply  mentioned  {a).  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  See  Robertson  v.  ArmsJxong's  ttdm'r,  1  Bush,  263. 

131.  Reply  and  Rejoinder,  relating  to  accord  and  satisfaction  (see 
Form  103  b,  p.  643). 

a.  Reply  that  the  property  was  delivered  in  satis/action  of  another  debt  due  the  plaintiff. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  denies  that  the  property  in  the  answer  mentioned  was  delivered  by  the 
defendant,  or  received  by  the  plaintiff,  in  satisfaction  of  the  note  in  the  petition  men- 
tioned {a) ;  and  says  that  it  was  delivered  by  the  defendant,  and  received  by  the  plaintiff, 

in  satisfaction  of  a  debt  amounting  to dollars  on  an  account  for  goods,  wares,  and 

merchandise  sold  and  delivered  by  the  plaintiff  to  the  defendant. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

{a)  See  note  {a)  to  Form  109,  p.  647. 

b.  Rejoinder  traversing  the  reply. 
(Caption  as  in  Form  b,  p.  669.) 

The  defendant  denies  that  the  property  in  his  answer  mentioned  was  delivered  by  him, 
or  received  by  the  plaintiff,  in  satisfaction  of  a  debt  for  goods,  wares,  or  merchandise  sold 
or  delivered  by  the  plaintiff  to  the  defendant  (a). 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 

(a)  The  plaintiff's  reply  having  impliedly  admitted  that  he  had  received  the  property, 
the  burden  is  on  him  to  show  that  it  was  delivered  in  satisfaction  of  the  debt  therein  men- 
tioned.    See  note  d,  ante,  p.  391. 

132.   Reply,  &c,  relating  to  a  release  in  an  action  on  a  note  for  $500 
credited  with  $50  (see  Form  104,  p.  644)  (a). 

a.  Reply  impeaching  the  consideration. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  the  only  consideration  which  he  received  for  the  release  in  the 
answer  mentioned  was  the  sum  of  fifty  dollars  paid  to  him  by  the  defendant  after  the  note 
in  the  petition  mentioned  became  due,  to-wit,  on  the  ....  day  of 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

b.  Rejoinder  that  release  was  given  in  consideration  of  a  horse. 
(Caption  as  in  Form  b,  p.  669.) 

The  defendant  denies  that  the  plaintiff  executed  the  release  in  the  defendant's  answer 
mentioned  in  consideration  of  fifty  dollars  paid  by  the  defendant ;  and  says  that,  on  the 
....  day  of ,  he  offered  to  deliver  to  the  plaintiff  a  horse,  if  the  plaintiff  would  re- 
lease his  demand  on  the  note  sued  on ;  and  that  the  plaintiff,  upon  said  offer,  accepted 
said  horse,  but  requested  the  defendant  to  sell  it  for  him  for  the  best  price  that  could  be 
got,  which  the  defendant  did ;  and  that,  upon  his  paying  the  proceeds  of  the  sale,  namely, 
fifty  dollars,  to  the  plaintiff,  he  signed  and  delivered  said  release  to  the  defendant. 

(Verification  as  in  Form  I.)  G.  H.,  Attorney. 
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c.  Sur-rejoinder  traversing  the  rejoinder. 

A.  B., Plaintiff,       \  Lee  Circuit  Court. 

against  J. Sur-rejoinder. 

C.  D Defendant. 

The  plaintiff  denies  that  he  accepted  the  horse  in  the  rejoinder  mentioned  as  a  con- 
sideration for  the  release  therein  mentioned,  or  otherwise,  and  denies  that  the  defendant 
was  requested  to  sell  or  did  sell  said  horse  for  the  plaintiff. 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  See,  ante,  note  18,  p.  630;  note  10,  p.  124;  2d  paragraph  of  note  (1),  p.  629;  and 
Form  b  and  note,  p.  643. 

133.  Reply  to  plea  of  alleged  defect  in  plaintiff's  title  to  land  sold  to 

defendant  (see  Form  105,  p.  644). 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  he  has,  since  the  filing  of  the  defendant's  answer  herein,  pro- 
cured from  S.  T.,  who  is  alleged  in  said  answer  to  have  a  claim  on  the  land  in  the  petition 
mentioned,  a  deed  conveying  and  releasing  to  the  plaintiff  all  of  said  S.  T.'s  interest  in 
said  land,  and  the  same  is  filed  herewith,  marked  Exhibit  A  (a). 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

{a)  See  note  (d)  to  Form  b,  p.  584,  No  reply  is  necessary  to  that  part  of  the  answer 
which  avers  that  the  plaintiff  has  no  title,  as  the  petition  ante,  p.  576,  avers  that  the  plain- 
tiff owns  the  land  in  fee  simple.     See  observations,  ante,  p.  667. 

134.  Reply  to  plea  ofplene  administravit  (see  Form  107  a,  p.  645). 

A.  B., Plaintiff,       1  Lee  Circuit  Court. 

against  \  Reply. 

C  D.,  administrator  of  I.  J., Defendant.    J 

The  plaintiff  says  that  the  defendant  has  not  fully  administered  the  goods,  chattels, 
credits,  and  effects  of  I.  J.,  deceased,  [except  those  mentioned  in  his  answer  as  not  having 
been  administered]  (a).  E.  F.,  Attorney. 

{Verification  as  in  Form  I.) 

(a)  Form  107  a  is  an  answer  to  a  petition  in  which  the  plaintiff  merely  asks  for  a  jndg- 
ment  against  the  defendant  as  administrator,  without  making  any  statement  as  to  assets— 
an  answer  which  was  formerly  usual  but  now  seems  unnecessary.  See  note  (a),  ante, 
p.  646.  It  is  sufficient  for  the  plaintiff  to  traverse  such  an  answer,  without  stating  the 
amount  of  assets  unadministered  or  their  value  {Bishop  v.  Hamilton,  4  f.L  M.,  54^) ; 
though  Chitty's  Form  (vol.  2,  p.  633)  makes  the  plaintiff  aver  that  they  are  of  the  value  of 
the  plaintiff's  demand. 

In  an  action  for  a  devastavit,  as  in  Form  17,  p.  520,  a  plea  of  plene  administravtt,  as  in 
Form  107  b,  forms  an  issue,  and  no  reply  is  necessary. 

135.  Replies  to  answers  pleading  limitation. 

(I)  a.  Reply  to  Form  108  a,  /.  646,  showing  that  the  cause  of  action  originally  accrued  witks* 
the  period  0/ limitation. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  the  horse  in  his  petition  mentioned  was  sold  and  delivered  to 

the  defendant  on  the  ....  day  of [stating  a  day  which  was,  say,  Jive  years  and 

four  months  before  the  commencement  of  the  action],  upon  an  agreement  between  the  plaintiff 
and  defendant  that  it  was  to  be  paid  for  six  months  after  said  day  (a). 

(Verification  as  in  Form  I.)  '    E.  F.,  Attorney. 
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(a)  The  Form  in  2  Ch,  PI.,  631,  makes  the  reply  to  a  plea  of  non  assumpsit  within  six 
years  merely  aver  that  the  defendant  did  undertake  and  promise  within  six  years.  Bat  It 
seems  to  me  that,  under  the  Code,  a  reply  to  a  plea  of  limitation  should  state  facts  showing 
that  the  action  is  not  barred ;  as,  in  an  action  for  the  price  of  a  horse,  a  statement  that  it 
was  sold  and  delivered  within  five  years  before  the  commencement  of  the  action,  or  that 
it  was  sold  on  a  credit  which  made  the  cause  of  action  accrue  within  that  period. 

b.   Rejoinder  traversing  the  reply. 

(Caption  as  in  Form  b,  p.  669.) 

The  defendant  denies  that  it  was  agreed  between  him  and  the  plaintiff  that  the  horse 
in  previous  pleadings  mentioned  was  to  be  paid  for  six  months  after  the  sale  and  delivery 
of  it  to  the  defendant.  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(2)   Reply  to  Form  108  a,  averring,  defendants  promise  to  pay  plaintiff' 's  demand,  or  acknowl- 
edgment that  it  was  due,  before  his  action  was  barred  by  limitation. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that,  on  the  ....  day  of [state  a  day  which  came  before  the 

plaintiff  *s  action  was  barred  by  limitation  (a)],  the  defendant,  being  indebted  to  the  plaintiff 

in  the  sum  of dollars  on  the  account  [or—  note]  in  the  plaintiff's  petition  mentioned, 

acknowledged  [to  the  plaintiff  {or— to  the  plaintiff's  agent)  (b)]  that  said  account  [or—  note] 

was  justly  due  to  the  plaintiff. 

[Or — promised  the  plaintiff  (or — the  plaintiff's  agent)  to  pay  said  account  (<?r— note)]. 

[Or — paid  to  the  plaintiff dollars  to  be  credited  on  said  note,  as  was  done  by  the " 

plaintiff  on  the  day  aforesaid  (<)].  E.  F.,  Attorney. 

(VerificaH*»«sfn  Form  I.) 


(a)  The  moral  obligation  to  pay  a  debt  which  has  been  barred  by  limitation  is  a  suf- 
ficient consideration  to  support  a  promise  to  pay  it  (see  Form  19,  p.  533),  whether  the 
promise  be  express  or  implied ;  and  such  promise  will  be  implied  from  an  acknowledgment 
that  the  debt  is  justly  due  (Heads  ex*x  v.  Manner's  admr's,  5  /.  /.  M.,  255 ;  7  /./.  A/., 
431  ;  5  Bush,  450-51 ;  6  Id.,  480-81) ;  and  in  such  case  the  plaintiff  must  sue  on  the  new 
contract,  and  not  on  the  original  cause  of  action.  Such  promise  or  acknowledgment,  how- 
ever,  though  in  writing,  if  made  before  the  plaintiff's  action  was  barred  by  limitation, 
does  not  create  a  cause  of  action,  unless  it  was  received  in  satisfaction  of  the  existing 
liability ;  but,  as  it  shows  that  the  debt  was  then  due  to  the  plaintiff,  it  has  the  effect  of 
cutting  off  the  antecedent  time :  for  instance,  if  the  payor  of  a  note  which  has  been  due  ten 
years  verbally  promises  to  pay  it,  the  payee  can  maintain  an  action  on  the  note  within  fif- 
teen years  thereafter,  though  he  can  maintain  no  action  on  the  promise ;  but  if  such 
promise  be  made  when  the  note  has  been  due  fifteen  years,  the  payee  can  maintain  an 
action  on  the  promise  only,  and  the  lapse  of  five  years  will  bar  it.  Gilmore  v.  Green, 
14  Bush,  772,  and  cases  cited. 

(b)  This  bracketed  statement  is  probably  unnecessary.  An  acknowledgment,  if  relied 
on  as  having  created  an  implied  promise  to  pay  a  debt  barred  by  limitation,  must,  like  an 
express  promise,  be  shown  to  have  been  made  to  the  plaintiff  or  his  agent.  9  Bush,  278-79. 
But  I  have  found  no  decision  applying  that  rule  to  an  acknowledgment  of  an  unbarred 
debt,  the  only  legal  effect  of  which  is  to  show  that  the  debt  was  unpaid  at  the  time  of  the 
acknowledgment,  unless  Hargis,  <5rV.wv.  SeweWs  adm'r,  87  Ky.,  63,  is  to  be  regarded  as  so 
deciding ;  and  the  contrary  seems  inferable  from  cases  in  2  Bibb,  285  ;  7  J.  J.  Af.,  430-31 ; 
and  4  Dana,  504. 

(c)  See  Hopkins  v.  Stout,  6  Bush,  375 ;  English  v.  Walham,  9  Id.,  387;  Frazer's  adm'r 
v.  Frazer,  13  Id.,  397. 

(3)   Reply  to  Form  108  a,  averring  defendants  absence  from  Kentucky. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  the  defendant  was  a  resident  of  the  State  of  Kentucky  when  he 
executed  the  contract  in  the  plaintiff's  petition  mentioned,  and  departed  from  said  State 

on  the  ....  day  of [or — in  the  month  of ,  in  the  year ,  or — in  the  year 

],  and  continued  to  be  absent  therefrom  .until  [stating  the  time]  (a). 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 
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(a)  See  G.  S.f  ch.  71,  art.  4,  §9,  which  declares  that  "when  a  cause  of  action  .  .  . 
accrues  against  a  resident  of  this  State,  and  he  by  departing  therefrom,  or  by  absconding 
or  concealing  himself,  or  by  other  indirect  means  obstructs  the  prosecution  of  the  action, 
the  time  of  the  continuance  of  such  absence  from  the  State,  or  obstruction,  shall  not  be 
computed  as  any  part  of  the  period  within  which  the  action  may  be  commenced."  Under 
a  similar  statute  it  was  held  that  an  action  could  be  maintained  against  a  debtor  who  had 
not  absconded  nor  concealed  himself,  but  had  openly  and  publicly  moved  from  Kentucky 
to  New  York  before  the  debt  became  due  and  continued  absent  during  the  period  of  limi- 
tation, the  court  saying  that  his  absence  was  an  "obstruction  "  within  the  meaning  of  the 
statute.  Bennett  v.  Devlin,  17  B.  M.,  353.  And  it  has  been  held  that  the  obstruction 
was  not  terminated  nor  suspended  by  the  debtor's  occasional  short  visits  to  this  State. 
16  B.  M.,  418-19;  17  Id.,  359.  But  the  debtor's  absence  (for  what  length  of  time  does 
not  appear)  "  in  the  service  of  the  United  States,  as  an  officer  in  the  Federal  army  in  the 
late  civil  war,"  was  held  not  to  be  an  obstruction.     10  Busk,  22. 

Whether  or  not  delay  to  sue  at  the  request  of  the  defendant  is  an  "obstruction,"  see 
note  (a)  to  Form  (6),  p.  667. 

For  other  exceptions  to  the  operation  of  limitation  generally,  see  G.  S.,  ch.  71,  art.  4. 

(4)  Reply  to  Form  108  a,  averring  plaintiff's  failure  to  discover  defendants  fraud  within  five 

years  after  its  commission. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  he  did  not  discover  the  fraud  complained  of  in  his  petition  until 

the  ....  day  of ,  and  that  he  was  unable  to  discover  it  sooner  because  [state  facts 

showing  that  the  fraud  could  not  have  been  discovered,  by  the  use  of  reasonable  diligence,  until 
within  five  years  before  the  commencement  of  the  action]  (a). 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  See  G.  S.,  ch.  71,  art.  3,  JJ  2  and  6,  declaring  that  an  action  for  relief  on  the  ground 
of  fraud  must  be  brought  within  five  years  after  the  cause  of  action  accrued ;  that,  how- 
ever, the  cause  of  action  shall  not  be  deemed  to  have  accrued  until  the  discovery  of  the 
fraud ;  but  that  no  such  action  shall  be  brought  ten  years  after  the  perpetration  of  the 
fraud.  It  is  settled  that  a  plaintiff  who  has  failed  to  sue  within  five  years  after  the  perpe- 
tration of  the  fraud  must  show,  not  only  that  he  did  not  discover  the  fraud,  but  that  he 
could  not  have  discovered  it  by  the  use  of  reasonable  diligence  until  within  five  years  be- 
fore suing.  Woody.  James,  6rV.,  87  Ky.,  511.  And  it  seems  clear  that  an  allegation  to 
that  effect  would  be  merely  an  averment  of  a  legal  conclusion,  and  that  he  must  stale  the 
facts  which  prevented  the  discovery. 

(5)  Reply  to  Form  108  a,  averring  the  death  of  the  plaintiff*  s  or  defendants  testator  or  intestate. 
(Caption  substantially  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  his  intestate  [or—  the  defendant's  intestate],  E.  F.,  died  on  the 

....  day  of [stating  a  day  after  the  cause  of  action  accrued  and  before  it  was  barred], 

and  that  no  personal  representative  of  said  E.  F.  was  qualified  until  the  ....  day  of 
(a).  E.  F.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  Under  the  circumstances  suggested  in  the  Form,  an  action  can  be  maintained,  after 
the  period  of  limitation  has  expired,  by  a  decedent's  personal  representative,  or  against 
his  personal  and  real  representatives,  if  brought  within  one  year  after  the  qualification  of 
the  personal  representative  {G.  S.,  ch.  71,  art.  4,  £§  3  and  5)  :  but  allegations  that  the  plain- 
tiff "instituted  suit  within  one  year  after  the  death  of  the  [defendant's]  intestate,  and  that 
five  years  after  the  action  accrued  had  not  expired  at  the  time  of  the  intestate's  death," 
were  held  to  be  insufficient.     Langford?s  admr's  v.  Gentry,  4  Bibb%t  468. 

(6)  Reply  to  Form  108  b  (I),  /.  647,  averring  defendants  consent  to  delay  of  suit. 
(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  he  delayed  suing  on  the  note  in  the  petition  mentioned  from  the 

....  day  of ,   until   the   ....   day  of ,  with   the  consent,  in 

writing,  of  the  defendant,  as  is  shown  by  a  writing  signed  by  him  [and  which  is  filed  here- 
with, marked  Exhibit  A]  (a).  E.  F.,  Attorney. 

(Verification  as  in  Form  I.)    . 
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(a)  See  G.  S.,  ch.  71,  art.  6,  §  5,  which  declares  that  limitation  shall  not  apply  to  "  any 
delay  assented  to  by  the  surety,  in  writing;  "  and  that,  if  he  "shall  abscond,  conceal  him- 
self, or  by  removal  from  the  State,  or  otherwise,  obstruct  or  hinder  his  being  sued,  the 
time  of  such  obstruction  shall  not  be  computed  as  part  of  the  time  of  limitation." 

It  seems  clear,  I,  that  delay  at  the  request  of  the  principal  will  be  computed  in  favor 
of  the  surety,  unless  he  has  consented  to  it  in  writing  ;  and,  2,  that  it  will  not  be  computed 
in  his  favor,  if  he  has  consented  to  it  in  writing,  whether  it  was  granted  at  his  request  or  the 
request  of  the  principal.  But  there  has  been  a  conflict  of  opinion  on  the  question  whether 
or  not  delay  granted  at  the  verbal  request  of  the  surety  is  an  "obstruction  "  within  the 
meaning  of  the  statute ;  the  latest  decision  being  that  it  is  an  obstruction.  See  Coleman 
v.  Walker,  3  Met,  65;  Walker  v.  Sayers  <5r*  Hopkins,  5  Bush,  579;  Kennedy  v.  Foster,  14 
Bush,  479,  and  Newton  v.  Carson,  80  Ky.,  309;  and  comments  in  Bullitt  &  Feland's 
G.  S.,  p.  907-8. 

(7)  Reply  to  Form  108  b  (2),  p.  647,  averring  that  the  defendant  was  a  merchant, 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  the  defendant  was  a  merchant  when  the  plaintiff  sold  and  de- 
livered to  him  the  goods,  wares,  and  merchandise  mentioned  in  the  account  filed  with  the 
plaintiff's  petition,  and  that  the  debt  therein  specified  is  due  on  an  account  created  be- 
tween the  plaintiff  and  defendant,  as  merchants,  for  goods,  wares,  and  merchandise  (a). 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  Compare  J  4  of  an  act  of  1796  (M.  <5r»  B.,  1132),  which  prescribes  no  limitation, 
with  \  2,  art.  3,  eh.  71,  of  the  G.  S.,  which  prescribes  a  limitation  of  five  years  to  actions 
••on  accounts  concerning  the  trade  of  merchandise,  between  merchant  and  merchant;." 
and  see  Dyott  v.  Letcher,  &c,  6  /.  /.  M.,  541. 

136.  Reply  pleading  limitation  to  a  set-off. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  the  cause  of  action  on  the  set-off  pleaded  in  the  defendant's  an* 
swer  did  not  accrue  within  [state  the  period  of  limitation]  before  the  commencement  of  this 
action  against  the  defendant  (a).  E.  F.,  Attorney. 

(Verification  as  in  Form  I.) 

{a)  See  2  Ch.  Pl.f  630;  Hayes  v.  Goodwin,  4  Met.,  80;   Talbott  v.  Todd,  5  Dana,  19a 

137.  Replies  of  Assignees  (see  Form  in,  p.  650). 

a.  Reply  traversing  a  plea  of  payment  to  assignor. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  he  has  not  sufficient  knowledge  or  information  to  form  a  belief 
whether  or  not  [or — the  plaintiff  denies  that]  the  defendant  paid  the  money  in  his  reply 
mentioned  to  the  plaintiff's  assignor,  S.  T.,  without  notice  or  knowledge  that  the  note 
sued  on  had  been  assigned  to  the  plaintiff.  E.  F.,  Attorney. 

(Verification  as  in  Form  I.) 

b.  Reply  to  a  plea  of  no  consideration,  or  of  an  illegal  consideration,  that  the  defendant  induced 

the  plaintiff  to  buy  the  note. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  he  paid  to  S.  T.,  the  payee  of  the  note  sued  on,  a  valuable  con- 
sideration for  the  assignment  of  it ;  and  that,  before  doing  so,  the  plaintiff  was  informed 
by  the  defendant  that  "the  note  was  all  right,  and  would  be  paid  at  maturity"  [or set 
forth  any  equivalent  words  used  by  the  defendant  (a)],  whereby  the  plaintiff  was  induced  to 
purchase  said  note  {b).  E.  F.,  Attorney. 

(Verification  as  in  Form  I.) 
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{a)  Purchasers  of  land  gave  to  the  vendor,  with  their  notes  for  purchase-money,  a 
writing  referring  thereto  and  saying — "  We  expect  to  pay  them  when  they  fall  due.  We 
have  no  off-sets,  nor  will  have,  on  these  notes ;  "  and  it  was  held  that  they  were  estopped 
from  pleading  no  consideration  against  the  assignee.      Wells  v.  Lewis,  <5rY.,  4  Met,,  271. 

(b)  Even  in  an  action  by  the  assignee  of  a  note,  the  payor's  promise,  in  the  note  itself, 
to  pay  it,  does  not  estop  a  plea  impeaching  the  consideration,  such  defence  being  author- 
ized by  statute  (see  G.  S.,  ch.  22,  J}  3  and  6,  and  1st  paragraph  of  notes,  ante,  p.  12) ;  but 
there  is  no  statute  exempting  a  payor  from  the  equitable  estoppel  resulting  from  his  sepa- 
rate promise  or  statement  to  a  third  person,  to  whom  the  note  is  afterward  assigned,  that 
it  will  be  paid  or  that  it  is  all  right,  &c.  (see  note  III,  ante,  p.  13) :  and,  in  general,  the 
payor's  ignorance  of  the  existence  of  a  defence  at  the  time  of  making  such  promise  or  state- 
ment is  immaterial  (17  B.  M.t  170-71 ;  18  Id.,  838;  Wells  v.  Lewis,  supra);  and  in  Good- 
he  v.  Ross,  9  Dana,  593,  knowledge  of  the  existence  of  a  defence,  communicated  by  the 
payor  to  the  assignee  before  the  assignment,  was  held  to  be  immaterial,  the  payor  haring 
assured  the  contemplated  assignee  that  the  note  would  be  paid  ;  but  the  statement  of  a 
surety,  known  to  be  such,  upon  the  application  of  an  assignee  before  the  assignment,  that 
the  note  was  good,  was  held  to  be  no  estoppel  against  a  plea  that  the  payee  had  obtained 
the  note  by  fraudulent  representations  to  the  principal  payor  of  which  the  surety  had  no 
knowledge  when  he  made  the  statement.  Honore  v.  Dougherty,  &c,  4  Bibb*  280,  for  ap- 
proving comments  on  which  see  17  B,  M.,  172. 

c.  Reply  to  a  plea  of  no  consideration,  or  of  set-off  against  assignor,  that  the  defendant  gave  the 
note  to  enable  the  payor  to  raise  money,  &*c. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  the  defendant  gave  the  note  sued  on  to  enable  the  payee,  S.  T., 
to  raise  money,  and  that  said  S.  T.  did  raise  money  on  it  by  assigning  it  to  the  plaintiff, 
who  paid  a  valuable  consideration  therefor  (a), 

[0r— to  be  used  by  the  payee,  S.  T.,  to  pay  precedent  debts  or  to  raise  money  by  nego- 
tiation, and  that  S.  T.  assigned  it  to  the  plaintiff  in  payment  of  a  precedent  debt  to  him  {b). 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  See  Gano  v.  Finnell,  13  B.  M.,  390. 

(b)  See  Barbaroux  v.  Barker,  4  Met.,  47. 

As  to  the  liability  of  a  surety  who  signs  a  note  to  enable  the  principal  payor  to  obtain 
money  from  the  payee,  and  on  which  the  principal  obtains  money  from  a  third  person,  or 
which  the  principal  delivers  to  a  third  person  to  pay  a  debt,  see  cases  cited  in  note  (12), 
ante,  p.  129. 

•  138.  Reply  of  plaintiff  in  Replevin  (see  Form  b,  p.  653). 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  denies  that  the  horse  in  previous  pleadings  mentioned  was  subject  to  the 
execution  against  Si  T.,  in  the  defendant's  answer  mentioned;  and  says  that,  during  the 
time  when  said  execution  was  in  the  defendant's  hands,  said  S.  T.  was  a  house-keeper  (a) 
with  a  family  resident  in  Kentucky,  and  that  said  horse  was  his  only  work-beast  and  was 
not  worth  over  one  hundred  and  fifty  dollars  (b),  and  that  said  S.  T.,  after  the  issuing  of. 
said  execution,  sold  and  delivered  said  horse  to  the  plaintiff  for  a  valuable  consideration  (r). 

(Verification  as  in  Form  I.)  „  E.  F.,  Attorney. 

(a)  An  act  of  1828  {Af.  6V  B.,  641)  and  the  General  Statutes  (ch.  38,  art.  13,  |6)  ex- 
empted from  execution  certain  property  of  a  "house-keeper  with  a  family."  The  Revised 
Statutes,  after  exempting  from  distribution  certain  property  of  an  intestate  leaving  a 
widow  (ch.  30,  1 11),  declared  that  "  the  same  property  shall  be  exempt  from  execution 
that  is  exempted  from  distribution ;  "  and  an  act  of  May  17,  1886  (see  B.  &  F.'s  G.  S.,  p. 
571),  which  differs  from  the  General  Statutes  in  several  respects  as  to  the  property  and  value 
of  the  property  exempted  from  executions,  &c,  created  exemptions  in  behalf  of  "persons 
with  a  family."  Under  the  Revised  Statutes,  it  was  settled  that,  though  "  house-keepers 
with  families  "  were  not  expressly  named  therein,  they,  only,  were  entitled  to  exemption 
from  execution.  15  B.  M.,  452-53  ;  1  Bush,  1 1 1 ;  4  /</.,  626-27  ;  6  Id.,  1 1 1,  430 ;  and  10  /a\, 
158,  which,  though  decided  in  1873,  relates  to  a  contract  made  whilst  the  Revised  Statutes 
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were  in -force.  In  view  of  those  decisions,  the  insertion  of  the  word  "  house-keepers"  in 
the  General  Statutes,  and  its  omission  from  the  act  of  1886,  seem  immaterial. 

As  to  who  are  "  house-keepers  with  families,"  see  15  B.  Af.t  453 ;  1  Bush,  112  ;  4  fd.f 
626;  6  Id.,  in,  430;  11  Id.,  622;  80  Ky.,  44. 

A  reply,  that  the  plaintiff  was  "  a  bona  fide  house-keeper  and  the  horse  his  only  work- 
beast,"  was  held  to  be  insufficient,  because  it  did  not  say  that  he  was  a  house-keeper  with 
a  family.     7  /./.  Af.,  332. 

[b)  The  act  of  1886  exempts  two  work-beasts,  or  one  work-beast  and  a  yoke  of  oxen ; 
a  work-beast  not  to  exceed  $150  in  value;  if  worth  more,  the  officer  must  sell  it  and  pay 
the  debtor  $150. 

A  mare  and  her  colt,  under  one  year  old,  were  held  to  be  work-beasts.     8  Bush,  588. 

Under  the  act  of  1828,  which  exempted  one  work-beast,  a  reply  that  the  plaintiff  was 
a  house-keeper,  &c.',  and  that  the  horse  seized  by  the  defendant  under  execution  was  the 
plaintiff's  only  work-beast  "which  was  not  previously  levied  on  by  execution,"  was  held 
insufficient.     2  Dana,  141. 

As  to  a  debtor's  right  to' elect  what  articles  shall  be  exempted  when  he  has  several,  all 
which  can  not  be  exempted,  see  3  Dana,  441 ;  1  B.  Af.,  188. 

it)  As  to  the  debtor's  right  to  sell  exempt  property,  stt(>J.J.  M.,  234;  I  Bush, 
III-12;   10  Id.,  157. 

139.   Reply  to  answer  excusing  or  justifying  the  use  of  slanderous 
words  (see  Forms  114  a,  and  114  b,  pp.  655,  656). 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  denies  that,  on  the  ... .  day  of ,  or  at  any  other  time,  he  feloniously 

stole,  took,  or  carried  away  the  property  in  the  answer  mentioned  or  any  part  thereof. 
[Or — denies  that  the  defendant,  before  he  spoke  and  published  the  words  in  the  plaintiff's 
petition  complained  of,  heard  E.  F.  speak  said  words  of  and  concerning  the  plaintiff]. 
[Or — denies  that  the  defendant  spoke  and  published  the  words  in  the  plaintiff's  petition 
complained  of  as  words  that,  he  had  heard  E.  F.  speak  of  and  concerning  the  plaintiff]  {a), 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

{a)  To  a  plea  excusing  or  justifying  slanderous  words,  except  a  charge  of  perjury  in  a 
court  of  record,  and  to  a  number  of  other  pleas,  the  common  law  allows  the  general  re- 
plication, de  injuria  sua,  instead  of  a  special  replication  ;  and  sometimes  forbids  a  special 
replication  when  the  general  replication  would  be  admissible,  just  as  it  sometimes  forbids 
a  special  plea  to  a  declaration  when  a  general  issue  is  admissible;  whilst  to  some  pleas 
it  permits  either  mode  of  replying.  See  1  Ch.  PL,  275,  579  to  586,  and  594  to  601.  An 
examination  here  of  those  rules  and  distinctions  seems  unnecessary ;  because  the  replica- 
tion, de  injuria,  which  avers  that  the  defendant,  "  of  his  own  wrong  and  without  the  cause 
in  his  plea  mentioned,"  committed  the  grievance  complained  of,  though  in  affirmative 
language  and  responsive  to  affirmative  allegations,  concludes  to  the  country  instead  of  with 
a  verification  (see  Form  in  2  Ch.  PL,  564),  and  is  not  merely  a  traverse,  but  is  a  general 
issue  which  throws  on  the  defendant  the  burden  of  proving  every  material  allegation  in  his 
plea  (1  Ch.  PL,  595) ;  and,  like  all  other  general  issues,  it  has  been  abolished  by  the  Code. 

140.   Reply  traversing  a  plea  of  probable  cause  for  a  prosecution  (see 
Form  115,  p.  656). 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  denies  that  the  defendant,  when  he  made  the  oath  in  the  previous  plead- 
ings mentioned,  had  probable  cause  to  believe  [or — did  believe]  that  the  plaintiff  had  mur- 
dered S.  T.;  and  denies  that  [denying  statements  of  facts  alleged  by  the  defendant  as  the  foun- 
dation of  his  belief]  E.  F.,  Attorney. 

(Verification  as  in  Form  I.) 
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141.  Reply  traversing  a  plea  that  plaintiff  had  disobeyed  his  -master, 

&c.  (see  Form  116  a,  p.  656). 

(Caption  as  in  Form  125  a,  p.  667. ) 

The  plaintiff  denies  that,  at  the  time  or  place  in  the  petition  mentioned,  he  behaved 
himself  saucily  or  contumaciously  towards  the  defendant,  or  refused  to  obey  his  lawful 
commands  concerning  the  plaintiff's  duty  as  his  apprentice,  and  denies  that  the  defendant 
moderately  corrected  him.  E.  F.,  Attorney. 

(Verification  as  in  Form  I.) 

142.  Reply  to  plea  that  plaintiff  assaulted  defendant  whilst  defending 

his  possession,  &c,  and  Rejoinder  (see  Form  e,  p.  658)  (a). 

a.  Reply. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  denies  that  the  defendant  was  lawfully  possessed  of  the  premises  in  the 
answer  mentioned  when  the  plaintiff  entered  thereon,  [as  he  did  peaceably  and  without 
force] ;  and  says  that  the  defendant  was  in  possession  thereof  under  a  demise  from  the 

plaintiff  for  a  term  of years  from  the  ....  day  of ,  under  a  condition  that,  if 

the  defendant  should  sell  any  spirituous,  vinous,  or  malt  liquors  thereon,  it  should  be  law- 
ful for  the  plaintiff  to  re-enter  thereon  ;  and  that,  before  the  . . .  day  of ,  the  de- 
fendant sold  spirituous,  vinous,  and  malt  liquor  on  said  premises;  wherefore  the  plaintiff 
entered  thereon,  as  he  lawfully  might  do.                                                  E.  F.,  Attorney. 

(Verification  as  in  Form  I.) 

b.  Rejoinder. 

(Caption  as  in  Form  b,  p.  669.) 

The  defendant  says  that,  on  the  ....  day  of ,  the  plaintiff,  with  knowledge  of 

the  sales  of  liquors  in  his  reply  mentioned,  accepted  from  the  defendant  the  rent  then  due 
for  the  premises  in  the  reply  mentioned.  G.  H.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  As  to  these  Forms,  see  Worrall  v.  Clare,  2  Campbell,  629. 

143.  Reply  to  plea  justifying  the  wounding,  &c. ,  of  the  plaintiff  under 

a  warrant  of  arrest  (see  Form  f,  page  659). 

(Caption  as  in  Form  125  a,  p.  667.) 

1.  The  plaintiff  denies  that  the  bruising,  hurting,  and  wounding  of  him  by  the  defendant 
were  necessary,  or  were  done,  for  the  defendant's  self-defence  or  for  arresting  the  plaintiff 
or  preventing  his  escape  {a). 

[2.  The  plaintiff  denies  that  E.  F.  was  a  justice  of  the  peace  for  Lee  county  when  he 
signed  and  issued  the  paper  called  a  warrant  in  the  defendant's  answer], 

(Verification  as  in  Form  I.)  E.  F.,  Attorney, 

(a)  See  Brubaker  v.  Paul,  &c,  7  Dana,  430. 

144.   Reply  to  answer  justifying  the  killing  of  plaintiff's  dog  (see 
Form  117  b,  p.  660).* 

(Caption  as  in  Form  125  a,  p.  667.) 


*Thc  statute  (G.  S.,  ck.  9,  g  xo>  authorize*  any  person  to  kill  "any  dog  which  he  may  find  roaming  it 
large  on  his  premises  without  the  presence  of  the  owner  or  keeper  of  such  dog."  Even  conceding  the  cor- 
rectness of  the  decision  in  Bradford  v.  McKibben  (referred  to,  ante,  p.  660),  it  seems  to  me  that  the  fects 
stated  in  this  Form  should  be  deemed  sufficient  to  support  the  plaintiff's  action. 
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The  plaintiff  says  that  he  was  the  owner  of  the  dog  in  the  previous  pleadings  men- 
tioned, and  denies  that  it  was  roaming  at  large,  or  that  it  was  without  the  presence  of  the 
plaintiff,  when  the  defendant  killed  it  (a) ;  and  says  that  it  was,  as  the  defendant  knew,  a 
fox-hound;  that,  when  killed,  it  was,  as  the  defendant  knew,  chasing,  for  the  purpose  of 
killing,  a  fox  started  in  the  neighborhood  of  the  defendant's  premises  (b) ;  that,  as  the  de- 
fendant knew,  the  plaintiff  and  said  dog  were  within  hearing  of  each  other  (c)  when  it  was 
killed ;  and  that  it  had  done  no  damage  to  the  defendant,  and  none  to  his  property  except 
>uchas  was  necessary  in  pursuing  said  fox.  E.  F.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  See  note  {a)  to  Form  109,  p.  647. 

\b)  According  to  the  common  law,  the  killing  of  a  dog  is  an  actionable  trespass,  unless 
or  justifiable  cause,  such  as  its  chasing  rabbits  in  a  warren  or  deer  in  a  park  (1  Saunders, 
J4);  and  so  far  is  the  chasing  of  a  fox  from  being  a  justification  for  killing  the  dog,  that 
!Ten  a  hunter  who  follows  his  dogs  on  a  horse,  for  the  purpose  of  killing  a  fox,  is  not 
iabie  as  a  trespasser,  if  he  has  done  no  more  damage  than  was  necessary  in  the  pursuit, 
>ecause  foxes  are  **  noxious  animals  "  (Gundry  v.  Feltham,  I  Durnford  &  East,  334 ;  Nicho- 
us  v.  Badger,  cited  in  note  a,  3  Durnford  6*  East,  259) ;  though  it  is  an  actionable  tres- 
lass  to  hunt  foxes  on  a  man's  land  merely  for  sport,  following  the  hounds  to  prevent  the 
:illing  of  the  fox.  Cowysis1  Digest,  title  Trespass,  letter  D.  So  noxious  were  foxes  in  Ken- 
ucky  that  the  State  paid  rewards  for  their  scalps  (see  act  of  1873,  G.  S.,  p.  198)  for  a 
amber  of  years  and  until,  as  I  have  heard,  it  was  learned  that  persons  were  breeding 
axes  to  get  the  rewards. 

Application  of  the  words  «« roaming  at  large  "  to  a  bird-dog  pointing  a  covey  of  quails, 
r  a  blood-hound  trailing  a  murderer,  or  a  fox-hound  chasing  a  fox,  would  be  contrary  to 
lie  common  and  correct  understanding  of  language :  such  words  would  not  have  been 
sed  if  the  intention  had  been  to  authorize  the  killing  of  any  dog  that  a  man  might  find 
n  his  premises  "  without  the  presence  of  its  owner  or  keeper." 

(e)  In  legal  contemplation,  neither  the  proximity  nor  the  sight  of  an  object  is  necessary 
1  order  to  bring  it  "  within  the  presence  "  of  a  person.  The  Criminal  Code  ($36)  author- 
.esa  police-officer  to  make  an  arrest  without  a  warrant,  "when  a  public  offence  is  com- 
litted  in  his  presence ; "  and  it  was  held  that  police-officers  had  a  right  to  arrest  a  man 
ithout  a  warrant,  because,  "while  the  offence  of  beating  the  woman  was  not  committed 
ithin  their  sight,  yet  it  was  within  their  hearing,  and  when  they  were  so  near  that  they 
)uld  not  be  mistaken  as  to  the  offender.  This  was  within  their  presence  as  contemplated 
f  the  law."  Dilger  v.  Commonwealth,  88  Ky.,  550.  And  such  presence  enables  a  hun- 
r  to  know,  from  what  Fielding  calls  their  "  harmonious  throats,"  whether  the  hounds  are 
irsuing  a  fox  or  worrying  an  innoxious  animal. 

145.   Reply  to  a  plea  of  liberum  tenementum  in  an  action  of  trespass 
(see  Form  n8,  p.  661). 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  denies  that,  at  the  time  in  the  petition  mentioned,  the  land  therein  men- 
med  was  the  soil  and  freehold  of  the  defendant  {a). 

*r — The  plaintiff  says  that,  on  the  ....  day  of he  purchased  the  land  in  the  pe- 

ion  mentioned  from  the  defendant,  by  parol  contract  [and  paid  him  the  purchase-money 
jrefor],   and  was   placed  in  possession  thereof  by  him,  and   continued   in   possession 

?reof  under  said  purchase  until  the  ....  day  of ,  when  the  defendant,  of  his  own 

ong,  entered  thereon  and  committed  the  trespasses  in  the  plaintiff's  petition  complained 
{b).  E.  F.,  Attorney. 

(Verification  as  in  Form  I). 

(a)  See  Form  in  2  Ch.  PL,  672;  5  Mon*,  534. 

(b)  It  has  been  shown  that  a  parol  vendor  of  land  can  not  maintain  an  action  of  eject- 
nt  against  the  purchaser,  unless  he  has  given  reasonable  notice  to  quit  the  possession 
•te  (2)9  p.  no;  and  notes  a  and  b,  p.  in);  and  that,  though  he  may  have  acquired  a 
al  right  to  the  possession  by  giving  such  notice,  the  purchaser  has  an  equitable  right  to 
ain  the  possession  until  he  has  received  a  return  of  his  purchase-money  and  pay  for  im- 
>vements.     Note  (b)  to  Form  112  c,  p.  652. 
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In  Hope  v.  Cason,  3  B.  M.,  544,  it  was  held  that  a  parol  purchaser  could  maintain  an 
action  of  trespass  against  his  vendor  for  entering  on  the  land  without  having  given  reason- 
able notice  to  quit.  In  that  case  the  purchaser  averred  that  he  had  paid  the  purchase- 
money,  but  the  court  did  not  treat  that  fact  as  material ;  to  the  contrary,  it  cited  with  ap- 
proval Harle  v.  McCoy,  7  J.  J.  A/.,  318,  holding  that  failure  of  a  purchaser  by  executory 
contract  to  pay  purchase-money  when  due  is  not  a  renunciation  of  the  contract  and  does 
not  entitle  the  vendor  to  enter.  It  is  observable,  also,  that,  in  Hope  v.  Cason%  the  pur- 
chaser did  not  aver  that  the  vendor  entered  without  having  given  notice,  the  court  evidently 
regarding  it  as  the  vendor's  duty  to  aver  notice;  which,  if  it  has  been  given,  would  fur- 
nish ground  for  a  rejoinder. 

146.  Reply  to  an  alternative  defence  (see  Form  121,  p.  663). 

(Caption  as  in  Form  125  a,  p.  667.) 

1.  The  plaintiff  says  that  the  defendant's  intestate,  £.  F.,  did  sign  and  deliver  to  the 
plaintiff,  on  the  ....  day  of ,  the  contract  in  the  petition  mentioned. 

2.  The  plaintiff  denies  that  said  £.  F.  ever  paid  or  delivered  to  the  plaintiff  any  money 
or  property  in  satisfaction  or  discharge  of  the  money  [or — the  damages]  in  the  petition  de- 
manded, or  any  part  thereof  (a).  E.  F.,  Attorney. 

(Verification  as  in  Form  I.) 

(a)  As  the  Code  authorizes  the  pleading  of  a  defence  in  the  alternative,  if  the  defend- 
ant aver  that  one  of  his  statements  is  true,  but  that  he  does  not  know  which  of  tbem  is 
true;  perhaps  a  reply  denying  payment  or  satisfaction  might  be  regarded  as  impliedly  ad- 
mitting that  the  contract  had  not  been  signed  or  delivered,  unless  the  reply  aver  that  it 
had  been,  although  the  petition  had  so  averred. 

147.  Replies  making  new  assignments. 

[See  note  2,  ante,  p.  144;  to  which  I  add  the  suggestion  that  a  reply  which  states  or 
supports  a  different  cause  of  action  from  that  stated,  or  from  that  which  the  court  is  satis- 
fied the  plaintiff  intended  to  state,  in  his  petition  is  not.  allowable,  as  it  would  be  a  depart 
are,  which  is  forbidden  by  { 101  of  the  Code,  as  it  is  by  the  common  law.  A  new  cause  of 
action,  if  it  can  be  stated  in  the  case  at  all,  must  be  stated  in  an  amended  petition]. 

a.  Reply  to  a  plea  of  liberum  tenementum,  making  a  new  assignment. 
(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  the  land  [in  which  the  trespasses  complained  of  in  his  declaration 
were  committed]  is  a  tract  of  land  situate  in  Lee  county  and  [describe  it  by  abuttals  or  metes 
and  bounds  or  otherwise,  so  as  to  identify  if],  and  is  another  and  different  close  from  the  close 
in  the  defendant's  answer  mentioned,  and  therein  alleged  to  be  the  close,  soil,  and  free- 
hold of  the  defendant  {a).  E.  F.,  Attorney. 

(Verification  as  in  Form  I.) 

See  Form  in  2  Ch.  PL,  680.  If  the  plaintiff  in  an  action  for  the  possession  of  land,  or 
an  action  of  trespass  quare  clausum  f regit,  fail  to  specify  the  land,  and  describe  it,  for  in- 
stance, as  being  a  close  in  the  county  of  Lee,  his  action  may  be  defeated  by  proof,  under  1 
plea  of  liberum  tenementum,  that  the  defendant  owns  a  close  in  that  county,  unless  the  plain- 
tiff describe  the  land  to  which  his  action  relates  by  a  new  pleading  (  Tribbte  v.  Frame,  7 
Mon.,  529;  Hope  v.  Cason,  3  B.  M.,  544) ;  which,  though  no  doubt  it  might  be  done  by 
an  amended  petition,  is  usually,  if  not  always,  done  by  a  reply,  called  a  new  assignment. 

b.  A  new  assignment  in  an  action  for  slander,  in  reply  to  a  plea  that  the  words  were  spoken  t* 

defendant's  wife  in  the  privacy  of his  family ',  and  accidentally  overheard  by  another 
person  who  made  them  public. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  the  words  complained  of  in  his  petition  as  having  been  spokes 
and  published  by  the  defendant  were  not  words  spoken  by  the  defendant  to  his  wife,  bet 
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words  spoken  and  published  by  the  defendant  in  the  presence  and  within  the  hearing  of 
other  persons,  [to- wit — naming  them  or  some  of  them]  (a  . 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  Campbell  v.  Bannister,  79  Ky.,  205,  was  an  action  for  slander,  in  charging  the  plain* 
tiff  with  having  burnt  the  defendant's  house.  The  answer  stated  the  facts  suggested  in  the 
caption  of  this  Form,  and  that  the  words  were  spoken  without  malice ;  the  reply  averred 
that  it  was  not  true  that  the  defendant  spoke  the  words  under  the  circumstances  stated  in 
the  answer,  and  also  averred  that  the  defendant  had  often  spoken  the  words  in  the  pres- 
ence of  divers  persons ;  and  there  was  no  rejoinder.  If  the  plaintiff  had  made  a  new  as- 
sign men  t  in  his  reply,  abandoning  any  claim  for  damages  for  the  speaking  of  the  words  to 
the  defendant's  wife  and  founding  it  on  the  publication  of  the  words  to  other  persons,  a 
ejoinder  would  have  been  necessary  to  prevent  a  judgment  by  default  and  a  writ  of  inquiry 
)f  damages.  See  7  Man.,  533.  But  there  was  no  necessity  for  a  rejoinder,  because  the 
plaintiff,  by  traversing  the  reply,  insisted  on  the  first  mentioned  claim;  and,  doing  so,  he 
:ould  not  assert  the  other  in  his  reply,  though  the  court  said  that  he  might  have  done  so 
>y  an  amended  petition.  Consequently,  there  was  no  judgment  by  default  for  the  failure 
0  rejoin ;  and  it  was  held  that  *'  the  only  question  that  should  have  been  submitted  to  the 
ury  was,  whether  the  words  [spoken  to  the  defendant's  wife]  were  spoken  maliciously." 

•.  A  new  assignment  in  an  action  for  assault  and  battery. 

(Caption  as  in  Form  125  a,  p.  667.) 

The  plaintiff  says  that  he  brought  this  action,  not  for  the  trespasses  in  the  answer  men- 

ioned,  but  for  that  the  defendant,  on  the  ....  day  of ,  at  [&c.,]  as  aforesaid,  upon 

n  other  and  different  occasion,  and  for  another  and  different  purpose  than  in  the  answer 
nentioned,  made  another  and  different  assault  upon  the  plaintiff  than  the  assault  in  the 
nswer  mentioned,  and  then  and  there  beat,  bruised,  wounded,  and  ill-treated  the  plain- 
iffas  the  plaintiff  in  his  petition  has  complained,  and  which  said  trespasses  above  newly 
ssigned  are  other  and  different  trespasses  than  those  in  the  answer  mentioned  (a). 

(Verification  as  in  Form  I.)  E.  F.,  Attorney. 

(a)  See  Form  in  2  Ch.  PI.,  677. 


XII.— MOTIONS  FOR  JUDGMENTS,  &c. 

[I.  The  provisions  of  title  X,  chapter  V,  of  the  Code,  concerning  judgments  on  mo- 
ons, are  made  applicable  by  §444,  not  only  to  the  cases  therein  specified,  but  "in  all 
'her  cases  specially  authorized  by  statute." 

For  references  to  several  other  provisions  of  the  Code  and  of  the  General  Statutes  au- 
torizing  motions,  see  note  (c),  ante,  p.  326. 

2.  As  to  the  character  and  contents  of  notices  of  statutory  motions. 

Such  notice  "must  be  in  writing"  (J 624),  and  "shall  state  the  nature  and  grounds  of 
e  motion  and  the  day  on  which  it  will  be  made."    §446. 

It  has  been  frequently  held  that  such  notice  must  state  facts  showing  a  right  to  the  re- 
•f  demanded,  the  court  having  said  in  some  of  the  cases  that  it  must  contain  the  requisites 
a  petition  (18  B.  M.,  622;  3  Met.,  348;  4  Id.,  259;  11  Bush,  667;  12  Id.,  117;  13  Id., 
1)  ;  but  notice  of  a  motion  for  a  writ  of  possession  (required  by  the  General  Statutes  to 
nform  to  the  Code),  which  stated  facts  showing  that  the  land  had  belonged  to  the  de- 
idant  and  been  sold  under  an  execution  against  him,  and  purchased  by  the  plaintiff  and 
nveyed  to  him  by  the  sheriff,  was  held  to  be  sufficient,  though  it  failed  to  state  that  the 
lintiff  owned  the  land  when  he  gave  the  notice,  the  court  saying:  "  It  was  not  neces- 
ry  to  allege  in  so  many  words  that  the  plaintiff  was  the  owner  of  the  property,  or  to  fol- 
w  the  form  in  an  action  of  ejectment,  or  in  an  action  for  the  recovery  of  real  property." 
-*>•>  308-9;  *n<*  »««  4  Bush,  95* 
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Objections  to  the  sufficiency  of  a  notice  are  waived,  however,  by  an  appearance  and 
trial.     78  A>.,  602. 

And,  though  the  notice  be  sufficient,  there  can  be  no  judgment  by  default  thereon  (iS 
B.  M.,  621-22;  3  Met.,  348;  4  Id.,  259;  11  Bush,  667;  12  Id.,  118):  but  see  McGheev. 
Sutherland,  84  Ky.,  198,  and  comments  thereon  in  note  (a),  post,  p.  689. 

3.  As  to  the  time  to  be  allowed  for  appearance  to  a  statutory  motion,  see  Code,  J  445. 

4.  As  to  serving  notices  of  statutory  motions,  see  Code,  $  624  to  631. 

5.  As  to  docketing  such  motions,  and  the  time  and  mode  of  trying  them,  see  Code,  g  352, 
353.  355.  356,  447.  448,  449,  and  note  2,  ante,  p.  329. 

6.  As  to  the  county  in  which  motions  must  be  made.  The  provisions  of  title  V  of  the  Code 
apply  to  motions,  "  so  far  as  the  provisions  of  this  Code  concerning  actions  are  properly 
applicable  to  special  proceedings."     Code,  \  732,  subs.  34]. 

1 48.  Notices  of  statutory  motions  for  judgments  for  money. 

a.  Surety  s  notice  of  motion  against  co-surety  for  contribution  (a). 
To  Mr.  CD.: 

You  and  I  having,  at  the  request  of  £.  F.,  become  his  sureties  on  his  note  to  G.  H.  for 

the  payment  of dollars  on  the  ....  day  of ;  and  said  E.  F.  having  failed  to 

pay  any  part  thereof;  and  I  having,  on  the  ....  day  of ,  paid  to  said  G.  H 

dollars,  being  the  amount  of  principal  and  interest  then  due  on  said  note ;  and  neither  you 
nor  said  E.  F.  having  paid  me  any  part  of  said  money  ;  and  said  E.  F.  having  become  insol- 
vent [or — a  non-resident  of  Kentucky]  (b) ;  notice  is  hereby  given  you,  that  I  shall  mo?e 

the circuit  court,  on  the  ....  day  of  its  next  term,  to  render  a  judgment  against 

you  for  dollars  (stating  half  of  the  sum  paid  by  A.  B.),  with  interest  from  the  .... 

<iay  of (c),  and  costs. 

Dated  this day  of A.  B. 

(a)  See  Code,  3  444,  and  note  {a)  thereto. 

(b)  See  notes  (I)  and  (c)  to  Form  35,  ante,  p.  549. 

(c)  See  5  Dana,  114;  6  B.  M.,  238;  3  Bush,  519-20. 

b.  Notice  of  motion  against  an  attorney  for  money  collected  (a). 
To  Mr.  C.  D.: 

You  having  received,  as  my  attorney,  the  sum  of dollars  from ,  on 

the  ....  day  of ,  and  payment  thereof  having  been  demanded  of  you  on  the 

■day  of (b),  and  you  having  failed  to  pay  any  part  thereof;  notice  is  hereby  given 

you,  that  I  shall  move  the circuit  court,  on  the  ....  day  of  its  next  term,  to  render 

a  judgment  against  you  for  said  sum  of  money,  with  interest  thereon  from  [stating  the  date 
of  the  demand],  and  costs 

Dated  this day  of A.  B. 

(a)  See  Code,  §444. 
\b)  See  I  Bush,  265. 

•c.   Clerk's  notice  of  a  motion  against  a  surety  for  costs  (a). 
Mr.  C.  D.: 

You  having  become  E.  F.'s  surety  on  a  bond  [or — recognizance  (£)]  for  costs  in  an  ac- 
tion brought  by  said  E.  F.  against  G.  H.,  in  the  ......  circuit  court,  as  appears  of  record 

therein;  and  said  E.  F.,  on  and  between  the  ....  day  of ,  and  the   ....  day  of 

(<-),  during  which  time  I  was  the  clerk  of  said  court,  having  become  liable  for  costs 

in  said  action  to  the  amount  of dollars,  as  appears  of  record  in  said  court,  and  no 

part  of  said  costs  having  been  paid ;  notice  is  hereby  given  you  that  I  shall  move  said  court, 
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on  the day  of  its  next  term,  to  render  a  judgment  against  you  for  said  sum  of  money, 

and  the  costs  of  this  motion. 

Dated  the day  of A.  B. 

{a)  See  Code,  §444. 

(b)  See  6  Bush,  696. 

(c)  "All  fees  shall  be  due  and  payable  within  two  months  after  the  services  are  ren- 
dered."    G.  S.,  ch.  41,  art.  1 9,  \  1. 

d.  Notice  of  motion  against  a  constable  and  his  sureties  for  his  failure  to  execute  a  distress-war* 
rant,  and  his  failure  to  collect  claims  or  pay  money  collected. 

To  Messrs.  C.  D.,  E.  F.,  and  G.  H.: 

C.  D.  having  been  [state  his  election  as  constable,  and  his  having  given  bond,  with  E.  F. 
and  G.  If.  as  his  sureties,  &*c,  substantially  as  in  Form  a,  ante,  p.  524] ;  and — 

1.  I  having  [state  the  obtaining  and  delivery  to  C.  D.  of  a  distress-warrant,  and  his  mis- 
conduct with  reference  thereto,  and  the  debtor's  insolvency,  and  the  request  to  C.  D.  to  pay  dam- 
ages, <5rY.,  substantially  as  in  paragraph  I  of  the  last-named  Form], 

2.  And  I  having  also  [state  the  placing  of  claims  in  the  hands  of  C.  D.  for  collection  and 
his  conduct  with  reference  thereto,  and  a  request  to  pay,  dfc,  substantially  as  in  paragraph  2 

of  the  last-named  Form]  :  notice  is  hereby  given  to  each  of  you  that  I  shall  move  the 

circuit  court,  on  the  ....  day  of  its  next  term,  to  render  judgment  against  you  for 

dollars  damages  for  said  C.  D.'s  failure  to  perform  his  duty  as  to  said  distress-warrant; 

and  for dollars  damages  for  said  C.  D.'s  failure  to  collect  the  aforesaid  claims 

placed  in  his  hands  for  collection,  [or — for dollars,  the  sum  collected  by  said  C.  D. 

on  the  aforesaid  claims  placed  in  his  hands  for  collection,  and  interest  thereon  from  the 
is/ating  the  date  of  the  request  to  pay)  and  ten  per  cent,  damages  on  said  sum]  and  costs  {a). 

Dated  this day  of A.  B. 

{a)  1.  See  notes  to  Form  a,  ante,  p.  525. 

2.  This  motion  should  be  made  in  the  county  in  which  C.  D.  was  constable.  $  63, 
subs.  3,  and  732,  subs.  34. 

3.  Section  444  authorizes  a  motion  against  "an  officer  for  money  collected  or  property 
received,  and  for  the  damages  which  such  party  is  entitled  to  recover;"  but  ch.  20,  art  4, 
§  1  of  the  G.  S.,  authorizes  a  motion  against  a  constable  and  his  sureties,  or  any  one  or 
more  of  them,  &c,  for  any  damages  sustained  or  any  money  collected,  &c. 

e.   Notice  of  a  motion  against  a  sheriff  and  his  sureties  for  his  failure  to  return  an  execution  and 
his  failure  to  pay  money  collected  on  an  execution  {a). 

To  Messrs.  C.  D.,  E.  F.,  and  G.  H.: 

C.  D.  having  been  [stale  his  election  as  sheriff,  and  his  having  given  bond,  with  E.  F.  and 
G.  H.  as  his  sureties,  <5rV.,  substantially  as  in  Form  b,  ante,  p.  526]  ;  and — 

1.  I  having  [state  the  obtaining  of  judgment  and  delivery  of  an  execution  to  C.  D.,  and  his 
failure  to  return  the  same,  without  any  reasonable  excuse,  substantially  as  in  paragraph  1  of 
lAe  last-named  Form], 

2.  And  I  having  also  [state  the  obtaining  of  another  judgment  and  deliver)1  of  execution  to 
2.  D.,  and  his  receipt  of  money,  and  the  request  and  failure  to  pay,  substantially  as  in  paragraph 

1  of  the  last-named  Form]  :  notice  is  hereby  given  to  each  of  you  that  I  shall  move  the 

rircuit  court,  on  the  ... .  day  of  its  next  term,  to  render  a  judgment  against  you  fer 

[o  liars  [stating  the  amount  of  the  first-named execution]  and  thirty  per  cent,  damages  thereon, 

nd  the  costs  of  this  motion  (b) ;  and-  to  render  a  judgment  against  you  for dollars 

stating  the  sum  received  by  C.  D.  on  the  last-named  execution]  and  interest  thereon  at  the  rate 
>f  fifteen  per  cent,  per  annum  [state  the  date  of  the  request  to  pay],  and  the  costs  of  this  mo- 
ion,  including dollars,  which  I  paid  [or — agreed  to  pay]  to  my  attorney  for  his 

ervices  in  said  motion  (c). 

Dated  this  ....  day  of A.  B. 
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(a)  i.  See  notes  (4)  to  (/)  to  Form  b,  ante,  p.  527. 

2.  G.  S.,  ch.  38,  art.  17,  declares  that  "  the  remedy  shall  be  by  motion  or  action  in  the 
court  whence  the  execution  issued.'1  But  that  provision  was  repealed  as  to  "actions,"  by 
\  63  of  the  Code.  Groom* s  admW  v.  Pickett,  4  Bush,  372.  A  bracketed  note  to  that  case, 
in  Bullitt  and  FelawTs  G.  S.,  p.  584,  suggests  that  §63  does  not  apply  to  motions.  But  I 
am  now  satisfied  that  J  63  was  made  applicable  to  motions  by  \  732,  subs.  34. 

3.  G.  S.,  ch.  38,  art,  17,  JJ  4  and  5,  authorizes  a  motion  against  a  sheriff  and  his  sure- 
ties, or  any  of  them,  &c,  for  money  collected  by  him,  or  for  his  failure  to  return  an  exe- 
cution for  thirty  days. 

(6)  See  G.  S.,  ch.  38,  art.  17,  §5. 

(c)  See  G.  S.,  ch.  38,  art.  17,  §4;  SB.  M.,  200;  3  Met.,  98. 

f.  Notice  of  a  county-creditor's  motion  against  a  sheriff  and  his  sureties. 
To  Messrs.  C.  D.,  E.  F.,  and  G.  H.: 

C.  D.  having  been  elected  by  the  people  of county  to  the  office  of  sheriff  thereof, 

on  the  ....  day  of ,  for  the  term  of  ... .  years,  commencing  on  the  1st  Monday  in 

January,  . . . .,  and  having  entered  on  the  duties  of  his  office  on  the  last-named  day;  and 

the  county  court  of  said  county  having,  at  its term  in  the  year  . . . .,  made  a  levy 

of  taxes  to  pay  the  debts  and  expenses  of  said  county ;  and  said  C.  D.,  as  principal,  and 
said  E.  F.  and  G.  H.,  as  his  sureties,  having,  on  the  ....  day  of [stating  a  day  dur- 
ing the  levy  term  or  subsequent  thereto  (a)],  executed  a  bond  to  the  Commonwealth  of  Ken- 
tucky, covenanting  that  said  C.  D.  should  well  and  truly  collect,  account  for,  and  pay 
over  to  the  persons  entitled  to  receive  the  same,  according  to  law,  the  county  levy  and 
public  dues  of  said  county  for  the  year  . . . . ,  and  should  in  all  things  well  and  truly  de- 
mean himself  and  perform  the  duties  of  county  collector  of  said  county,  which  bond  was, 
by  said  obligors,  signed  and  delivered  to  the  presiding  judge  of  said  court,  and  by  him 
approved  and  accepted,  as  appears  of  record  in  said  court  (b) ;  and  the  clerk  of  said  court 

having,  on  the  ....  day  of [stating  June  1st,  or  some  date  prior  thereto  {c)],  delivered 

to  said  C.  D.  a  list  of  the  persons  chargeable  with  the  county  levy,  and  the  sum  to  be 
paid  by  each ;  a  list  of  the  sums  due,  and  from  whom  due,  to  the  county ;  and  a  list  of 
the  persons  to  whom  the  county  was  indebted,  and  the  amount  to  be  paid  by  said  C.  D.  to 

each  one,  which  list  *  stated  the  sum  of  dollars  as  being  due  to  me  from  said 

county  (d) ;  and  I  having,  on  the  ....  day  of ,  requested  said  C.  D.  to  pay  to  me 

dollars  [stating  the  amount  0/ the  debt]  [or — having,  on  the  ....  day  of ,  re- 
quested said  C.  D.  to  pay  me   dollars  {stating  a  sum  equal  to  90  per  cent,  of  the 

debt)]  (e); 

[Or,  m  lieu  of  the  words  following  the  asterisk,  state — failed  to  mention  the  debt  to  me,  but 

said  court  having,  by  an  order  made  on  the  ....  day  of ,  ordered  the  sum  of 

dollars  to  be  paid  to  me,  and  I  having,  on  the  ....  day  of ,  requested  said 

C.  D.  to  pay  me  said  money,  there  being  then  in  his  hands  a  sufficient  sum,  received  by 
him  as  collector  as  aforesaid,  to  pay  the  same,  after  deducting  all  claims  previously  al- 
lowed by  said  court  (/)  ;] 
and  said  C.  D.  having  failed  to  pay  me  any  part  of  said  money :  notice  is  hereby  given 

you  that  I  shall  move  the  county  court  of  said  county,  on  the  ....  day  of ,  to  render 

judgment  against  you  for dollars  and  ten  per  cent,  thereon  (g)  and  costs. 

Dated  this  ....  day  of A.  B. 

(a)  See  G.  S.,  ch.  27,  art.  2,  {4.  A  bond  executed  prior  to  the  levy  term  is  void.  80 
Ky.,  587.  And  bonds  to  secure  the  State-revenue,  or  for  performance  of  the  general 
duties  of  the  sheriff,  are  not  obligatory  as  to  county  levies.     10  Busk,  135 ;  14  Id.,  292. 

(b)  See  14  Bush,  301-2 ;  80  Ky.,  390. 
\c)  See  G.  S.,  ch.  27,  art.  2,  }6. 

(d)  See  ?6,  supra  ;  3  Mel.,  348;  4  Id.,  259. 

(e)  A  demand  of  the  money  is  necessary  in  order  to  maintain  the  motion  (3  Met.,  348) ; 
and  it  seems  that  90  per  cent,  of  the  debt  can  not  properly  be  demanded  before  October 
1st  of  the  current  year,  and  that  the  residue  can  not  be  properly  demanded  before  the  1st 
of  the  following  January.     See  G.  S.,  ch.  27,  art.  2,  }  7 ;  4  Met.,  258.     It  seems  clear, 
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however,  that  the  creditor,  having  demanded  the  90  per  cent,  on  or  after  October  1st,  can 
maintain  a  motion  therefor,  without  waiting  until  he  has  a  right  to  demand  the  residue. 

(/)  See  G.  S.,  ch.  27,  art.  zAl\  18  B.  M.t  622. 

(g)  The  allowance  of  ten  per  cent,  by  the  statute  is  for  damages,  not  interest.  i& 
B.  M.,  622  ;  3  Met.,  348. 

g.  Notice  of  a  motion  against  obligors  in  a  claimant's  bond,  given  to  suspend  a  sale  under  an 
execution  (a). 

To  Messrs.  C.  D.  and  E.  F. 

The  circuit  court  [or — L.  M.,  a  justice  of  the  peace  of county]  having, 

on  the  ....  day  of ,  rendered  a  judgment  in  my  favor  against  G.  H.  for dol- 
lars [and  interest  thereon  from  the  ....  day  of ]  and  costs  amounting  to dol- 
lars, no  part  of  which  has  been  paid  or  satisfied;  and  an  execution  on  said  judgment 

having  been  levied  by  the  sheriff  [or — by  S.  J.,  a  constable]  of county,  on  personal 

property  of  G.  H.  which  was  subject  to  said  execution,  and  of  the  value  of dollars;  and 

you,  said  C.  D.,  having  claimed  said  property  as  yours,  and  having  as  principal,  with  you,. 

E.  F.,  as  surety,  executed  and  delivered  to  said  officer  a  bond  to  me,  in  the  sum  of 

dollars,  stipulating  that,  if  it  be  adjudged  that  said  property,  or  any  part  of  it,  is  subject 
to  said  execution,  you,  C.  D.,  will  pay  to  me  the  value  of  the  property  so  subject,  and  ten 
per  cent,  thereon,  not  exceeding  the  amount  due  on  said  execution,  and  ten  per  cent, 

thereon,  which  bond  was  returned  by  said  officer  to  the circuit  court  [or — to  .... 

,  a  justice  of  the  peace  of county] :  notice  is  hereby  given  to  each  of  you 

that,  on  the  ....  day  of ,  I  will  move  said  last  named  circuit  court  [or — said  last 

named  justice  of  the  peace]  (b)  to  render  a  judgment  against  you  for   dollars  (c), 

and  ten  per  cent,  thereon  (d),  and  the  costs  of  this  motion  (e). 

Dated  this  ....  day  of A.  B. 

(a)  I.  See  Code,  JJ645  to  649,  and  §651  (the  provisions  of  which  are  made  applicable 
by  8652  to  proceedings  on  distress-warrants). 

2.  Ten  days  must  be  allowed  for  appearance  to  the  motion,  if  made  in  the  circuit  court 
(Code,  {445) ;  five  days,  if  made  before  a  justice  of  the  peace.     {651. 

(b)  See  Code,  JJ648,  651. 

(c)  State  the  sum  due  on  the  execution  when  the  bond  was  given,  if  it  be  less  than  the 
value  of  the  property  as  stated  in  the  motion  ;  or  the  value  of  the  property  so  stated,  if  it 
be  less  than  the  sum  due  on  the  execution. 

(d)  The  plaintiff  is  entitled,'  not  to  interest  at  the  rate  of  ten.  per  cent,  per  annum,  but 
to  ten  per  cent,  as  damages.     See  18  B.  Af.,  622;  3  Met.,  348. 

(e)  The  foregoing  Form  is  more  full  and  specific  than  was  held  to  be  necessary  in  Smith 
v.  IVelTs  adm*rf  4  Busk,  92 ;  but  it  may  be  useful  as  indicating  facts  which  the  plaintiff 
must  prove,  even  if  the  defendant  fail  to  appear  to  the  motion. 

149.   Notices  of  statutory  motions  for  other  relief  titan  judgments  for 
money. 

^  Notice  of  a  motion  to  set  aside  a  fraudulent  sale  under  an  execution. 
To  Messrs.  C.  D.  and  E.  F.: 

A  tract  of  land  in   county  owned  by  me,  and  on  which  I  reside,  having  been 

sold  by  the  sheriff  of  said  county  under  an  execution  in  favor  of  you,  C.  D.,  against  me, 
which  was  issued  on  a  judgment  rendered  by  the  circuit  court  of  said  county,  and  you, 

E.   F.,  having  purchased  said  land  at  said  sale  for  the  sum  of dollars:  notice  is 

hereby  given  to  each  of  you  that  I  shall  move  said  court,  on  the  ....  day  of  its  next  term, 
to  set  aside  said  sale,  on  the  ground  that  [state  facts  showing  fraudulent  conduct  of  tht  pur- 
chaser or  the  sheriff  or  the  appraisers^  &c.$  (a)],  and  that  I  shall  then  pay  into  said  court  the 
said dollars  and  interest  thereon  from  the  [slate  the  day  w/ten  E.  F.  paid  the  money]. 

Dated  this  ....  day  of A.  B. 

(a)  Though  the  statute  declares  that  "  sales  made  under  execution  by  fraud,  covin, 
or  collusion,  may  be  set  aside  on  the  motion  of  any  person  aggrieved  (G.  S.t  ch.  38,  art. 

44 
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,5>  §  I ) ;  and  though  a  defendant's  averment,  that  the  plaintiff  obtained  the  contract  sued 
on  "by  fraud,  covin,  and  misrepresentation, "  has  sometimes,  but  not  uniformly,  been  held 
to  constitute  a  defence  (see  note  14,  ante,  p.  127) ;  general  averments  of  fraud,  &c,  in  a 
notice  of  a  motion  to  set  aside  an  official  sale,  seems  to  be  insufficient :  it  seems  clear,  at 
any  rate,  that  the  notice  should  state  by  whom  the  fraud  was  committed,  or  between  whom 
the  covin  or  collusion  existed.     See  Lawrence ',  «5rV.,  v.  Edelen,  6  Bush,  55. 

b.  Notice  to  a  personal  representative  of  a  motion  to  revive  a  judgment. 
To  Mr.  C.  D.,  administrator  of  E.  F.: 

The circuit  court  having,  on  the  ....  day  of rendered  a  judgment  in 

tny  favor  against  your  intestate,  E.  F.,  for dollars  [and  interest  thereon  from  the 

day  of ],  and  costs  amounting  to dollars,  no  part  whereof  has  been  paid 

or  satisfied  (a),  and  you  having  become  administrator  of  the  estate  of  said  E.  F.  on  the 

....  day  of (b) :  notice  is  hereby  given  to  you  that  I  shall  move  said  court,  on  the 

....  day  of  its  next  term,  to  revive  said  judgment  against  you  as  the  administrator  of 
said  E.  F. 

Dated  this day  of A.  B. 

(a)  It  seems  that  the  plaintiff,  on  trial  of  the  motion,  must  show  that  he  made  an  affi- 
davit and  demand  before  giving  the  notice  (see  note  (c)  2,  ante,  p.  303) ;  but,  as  reference 
thereto  is  unnecessary  in  a  petition  (15  B.  M.,  183;  I  Met.,  24),  it  seems  to  be  unneces- 
sary in  a  notice  of  a  motion. 

As  to  the  requisites  of  the  affidavit,  see  note  2,  ante,  p.  320. 

{b)  State  a  day  at  least  six  months  before  the  giving  of  the  notice.     Code,  J  407,  subs.  3. 

c.  Notice  of  a  motion  for  a  writ  of  mandamus  ( a) . 

To  the  city  of 

{O— To  the  county  court  of county]. 

[Or — To  C.  D.,  presiding  judge  of  the  county  court  of county], 

{Or— To  C.  D.,  Auditor  of  the  State  of  Kentucky]. 

\Or — To  C.  D.,  E.  F.,  and  G.  H.,  constituting  the  Examining  Board  of  Contested  Elec- 
tions in county]. 

Notice  is  hereby  given  you  [or — to  each  of  you]  that  I  have  filed  a  petition  in  the 
circuit  court  against  you,  asking,  upon  grounds  therein  stated,  for  a  writ  of  man- 
damus, commanding  you  to  do  [or — commanding  you  to  omit  doing]  [state  the  act,  the  doing 
4>r  omission  of  which  is  sought  for];  and  that  I  shall  move  said  court,  on  the  ....  day  of  its 
next  term,  to  issue  a  writ  of  mandamus  against  you  according  to  the  prayer  of  said  petition. 

Dated  this day  of A.  B. 

(a)  1.  See  Code,  $j>  474  to  478,  and  notes  thereto. 

2.  Upon  a  motion  for  a  mandamus  against  a  corporation,  as  to  a  corporate  act,  the  bring- 
ing of  its  officers  individually  before  the  court  is  not  necessary  except  for  the  purpose  of 
■enforcing  obedience  to  the  writ  by  process  of  attachment.     18  B.  M.,  13  ;  2  Met.,  71. 

Properly,  such  motion  should  be  against  the  corporation  ;  and  will  be  treated  as  if  so 
-made,  though  made  against  its  officers,  unless  objection  for  the  informality  be  made  before 
the  trial  of  the  case.  (18  B.  M.,  13  ;  2  Met.,  71) ;  and  the  death  or  removal  of  the  officers 
of  the  corporation,  or  of  persons  proceeded  against  in  their  official  capacity,  such  as  Audi- 
tor of  the  State,  or  a  Board  of  Election  Examiners,  will  not  abate  the  motion :  the  man- 
damns  will  operate  upon  the  persons  in  office  when  it  is  granted.  18  B.  M.,  13;  2  Met., 
71;  3  Bush,  235;  7  A/.,  531. 

•d.  Notice  by  an  execution-purchaser  of  land  of  a  motion  for  possession. 

A.  B.  to  C.  D.     Notice. 

You  are  hereby  notified  that  I  will,  on  the    ....  day  of ,  enter  a  motion  on  the 

•docket  of  the circuit  court  for  a  judgment  for  the  possession  of  certain  lands  sit- 
uated in  said  county,  and  State  of  Kentucky,  which  lands  are  described  as  follows,  vix.: 
^description),  being  the  same  lands  bought  by  me  at  a  sale  duly  held  under  an  execution 
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which  issued  from  the  office  of  the  clerk  of  said  court  in  favor  of  X.,  plaintiff,  vs.  Y.,  de- 
fendant (see  Execution  Book  A,  execution  No ). 

Dated  this  ....  day  of A.  B.  {a). 

{a)  The  foregoing  form  was  authorized  by  an  act  of  March  23,  1882  {B.&  F.'s  G.  S., 
p.  565),  which  enacted  that  section  9,  article  12,  chapter  38,  of  the  General  Statutes  be 
amended  '*  by  adding  to  said  section  the  following  words,  viz.: 

"The  notice  herein  referred  to  shall  be  in  substance,  as  follows;"  and  then  prescribed 
the  Form  copied  above. 

Under  said  §  9  it  was  held  that  the  notice  must  state  that  the  plaintiff  had  purchased 
the  land  under  a  judgment  and  execution  and  levy  against  the  defendant  in  the  motion 
or  against  his  landlord  ;  that  the  defendant  in  the  motion  or  his  landlord  had  title ;  that 
the  land  had  not  been  redeemed  within  the  time  allowed,  or  had  not  been  subject  to  re- 
demption ;  and  that  the  plaintiff  had  acquired  a  right  to  the  possession  by  a  conveyance 
from  the  sheriff.     12  Bush,  1 17-18;  13  Id.,  461-62;  80  Ky.,  308-9. 

In  AfcGhee  v.  Sutherland,  84  Ky.,  198,  it  was  held,  not  only  that  said  act  of  1882  was 
valid,  but  that  a  notice  given  pursuant  to  it  entitled  the  plaintiff  to  a  judgment  by  default; 
which  authorizes  the  inference  that,  if  defence  had  been  made,  the  plaintiff,  in  the 
opinion  of  the  court,  would  have  been  entitled  to  a  judgment  on  proving  the  facts  stated 
in  the  notice.  Without  questioning  the  power  of  the  legislature  to  prescribe  such  a  form 
of  notice,  I  submit  that  it  can  not  enable  a  man  to  recover  land  from  another  without 
showing  a  right  thereto  (see  note  (2),  ante,  p.  329) ;  that  it  was  not  intended  by  the  act 
of  1882  to  dispense  with  proof,  for  instance,  that  the  land  had  belonged  to  the  defendant 
in  the  execution  or  his  tenant,  and  that  the  sheriff  had  conveyed  it  to  the  plaintiff  in  .the 
motion  ;  and,  in  short,  that  the  plaintiff,  whether  defence  be  made  or  not,  must  now  prove 
every  fact  which  he  was  formerly  required  to  state  in  his  notice.  The  act  does  not  amend 
the  former  law  except  as  to  the  form  of  the  notice.  That  the  opinion  in  Me  Ghee  v.  Suther- 
landwas  not  well  considered  is  shown,  1,  by  the  fact  that  the  court,  with  apparent  uncon- 
ciousness of  their  existence,  ignored  the  decisions  holding  that  there  can  be  no  judgment 
by  default  on  a  notice  of  a  motion  (see  note  2,  ante,  p.  684) ;  and,  2,  by  the  fact  that  the 
court  referred  to  J  120  of  the  Code  as  applying  to  a  sheriff's  conveyance  of  land,  though  it 
applies  only  to  writings  which  are  relied  on  "as  evidence  of  indebtedness." 

As  to  the  relief  to  which  the  plaintiff  is  entitled  if  it  be  found,  on  trial  of  the  motion, 
that  the  execution-debtor  had  no  title  to  the  land,  or  only  an  equitable  title,  or  an  encum- 
bered legal  title,  see  #  10  and  11  of  said  article  12. 

But  the  holder  of  an  equitable  title  to  land  who  is  in  possession,  and  who,  either  in 
writing  or  verbally,  authorizes  a  sale  of  it  by  the  sheriff,  is  estopped  from  denying  the  pur- 
chaser's title.     4/.  /.  Af.,  588;  2  B.  Af.,  256;  3  Met.,  351. 

1 50.   Notices  of  non-statutory  motions. 

[1.  As  to  remedies  by  motion,  independently  0/ statutes,  see  note  2,  ante,  p.  327. 
2.  As  to  giving  notice  of  such  motions,  and  its  contents. 

It  seems  to  be  settled  that  notice  of  a  motion  to  correct  an  error  which  is  apparent  on 
the  record  or  proceeding  is  unnecessary  (1  /.  J.  Af.,  13;  3  Id.,  183 ;  5  Id.,  669) ;  at  any 
rate  in  a  pending  suit.     3  Dana,  76. 

But  when  proof  of  extraneous  facts  is  necessary,  notice  must  be  given  {Hardin,  181; 
I  J.  J.  Af.,  13;  5  Id.,  669),  stating  the  grounds  of  the  motion  arid  what  is  demanded  (2 
Lift.,  6  ;  6/./  Af.,  7  ;  8  B.  Af.,  391) ;  and  there  can  be  no  recovery  beyond  the  scope  of 
the  notice  {Utt.  S.  C,  3,  4;  SB.  Af.,  391),  though  there  may  be  of  less  than  is  demanded. 
I  Bibb,  268;    I  Litt.,  198. 

But  certainty  to  a  common  interest  is  sufficient  in  a  notice  {Hardin,  188,  566 ;  I  Bibb, 
268  ;  I  Lilt.,  198;  6  J.  J.  Af.,  7) ;  and  objections  for  its  insufficiency  are  waived  by  an  ap- 
pearance and  trial.     4  Bibb,  566;  I  Mon.,  15;  6  /./.  Af.,  7. 

3.  As  to  the  time  which  should  be  allowed  for  appearance  to  a  motion,  where  not  fixed  by 
statute,  I  have  found  very  few  decisions.  In  Lowry  v.  Jenkins,  3  Bibb,  314,  the  court  said, 
with  reference  to  one  day's  notice  of  a  motion  to  quash  a  writ  of  possession  and  award  res- 
titution :  "  What  length  of  notice  should  be  given  in  cases  of  this  description  must  depend 
on  the  circumstances  of  each  particular  case.     And  although  in  the  present  case  the  notice 
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was  very  short,  when  it  is  considered  that  the  grounds  upon  which  the  motion  was  founded 
depended  on  a  matter  of  record,  and  that  those  facts  which  the  appellants  desired  time  to 
prove  were  admitted  by  the  appellee,  we  can  not  say  the  notice  was  so  unreasonable  as  to 
justify  a  reversal  of  the  judgment  of  the  court  below  for  that  cause."  On  a  surety's  mo- 
tion against  his  principal,  for  money  paid,  it  was  intimated,  but  not  decided,  that  ten 
days'  notice  should  have  been  given.  Bustard  v.  Gates,  4  Dana,  429.  On  a  wife's  mo- 
tion for  an  allowance  pending  her  action  for  alimony,  eight  days'  notice  was  held  to  be 
sufficient.  8  B.  M.,  130.  And  ten  days,  being  the  longest  time  required  by  the  Code  as 
to  notices  of  motions  regulated  thereby,  would  probably  be  regarded  as  long  enough  in 
any  case. 

4.  As  to  serving  notices  of  non-statutory  motions. 

In  view  of  the  declaration  in  {624  of  the  Code,  that  "the  notices  mentioned  in  this 
Code  must  be  in  writing  [and]  must  concisely  state  the  purpose  thereof,"  in  connection 
with  the  provisions  of  that  section  and  the  seven  following  sections  as  to  the  service  of 
notices,  perhaps  those  provisions  are  to  be  regarded  as  applying  only  to  notices  of  motions 
mentioned  in  the  Code.  If  so,  there  is  no  provision  in  the  Code  nor  in  the  General  Stat- 
utes as  to  serving  notices  of  non-statutory  motions,  and  the  acts  of  1788  and  1808  (M.  cV  B., 
1229,  1230)  apply  thereto.  Under  the  act  of  1788,  "  notice  [of  motions]  on  replevy  bonds 
and  all  other  legal  occasions  wherein  no  particular  mode  is  or  shall  be  prescribed,  shall  be 
good  if  given  in  person,  or  delivered  in  writing  to  any  free  white  person  above  the  age  of 
sixteen  years,  who  shall  be  a  member  of  the  family  of  such  person  and  shall  be  informed 
of  the  purpose  of  such  notice,  or  left  at  some  public  place  at  the  dwelling-house  or  other 
known  place  of  residence  of  such  person;"  and  under  the  act  of  1808  "it  shall  be  lawful 
for  any  sheriff  or  constable  to  serve  notices  and  make  return  thereof,  officially,  in  cases 
of  application  for  obtaining  and  dissolving  injunctions,  .  .  .  and  every  other  notice 
which  is  required  by  law  to  be  given,  and  such  officer  shall  endorse  thereon  the  time  when 
any  such  notice  was  given." 

In  Pope  v.  The  Commonwealth,  Sneed,  120,  it  was  held  that,  according  to  the  common 
law,  an  affidavit  that  a  copy  of  a  notice  "  had  been  left  at  the  defendant's  house"  was  suf- 
ficient proof  of  service.  Under  the  acts  of  1808  and  1812,  service  of  a  notice  by  a  sheriff 
or  constable  was  not  necessary  and  might  be  proved  by  parol  or  other  evidence  than  such 
officer's  return  (4  Dana,  432) :  an  affidavit,  however,  that  notice  had  been  left  at  the 
defendant's  house,  without  stating  that  it  had  been  delivered  to  any  person,  was  held  to 
be  insufficient  (1  Bibb,  258-59) ;  but  the  statement  of  a  sheriff  or  constable,  when  officially 
made  (4  Afon.,  509),  that  a  copy  of  the  notice  had  been  left  at  the  defendant's  "residence, 
.  .  .  with  his  mother,  being  a  member  of  his  family,  who  stated  that  he  was  in  the 
house,  but  sick  and  not  to  be  seen,"  was  held  to  be  sufficient  (4  B.  M.,  589);  and  so  as  to 
such  statement  that  a  copy  had  been  left  "at  the  house"  of  the  defendant,  as  the  officer 
must  be  presumed  to  have  done  his  duty.  1  Bibb,  574;  1  Afon.,  225.  And  delivery  of  a 
copy  of  the  notice  was  held  to  be  unnecessary,  proof  that  the  defendant  had  been  per- 
mitted to  read  it  being  sufficient.     I  Litt.,  7. 

5.  As  to  docketing  such  motions,  and  the  time  and  mode  of  trying  them  and  the 
county  in  which  they  should  be  made,  see  notes  5  and  6,  ante,  p.  684]. 

151.  Notice  by  a  purchaser  of  land,  under  an  execution  in  his  behalf 
to  quash  the  levy  and  return  thereon,  because  the  execution  de- 
fendant neither  had  nor  claimed  title  to  the  land. 

1  To  Mr.  C.  D.: 

The circuit  court  having,  on  the  ... .  day  of ,  rendered  a  judgment  in 

my  favor  against  you  for dollars  and  costs,  amounting  to dollars;  and  the 

sheriff  of county,  to  whom  said  execution  was  delivered,  having  returned  the  same 
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with  a  statement  that  I,  at  a  sale  under  it,  bad  purchased  a  tract  of  land  belonging  to  you 

and  bounded  as  follows  [describe  the  land\  for  the  sum  of dollars ;  and  you,  as  I 

have  since  discovered,  having  neither  had  nor  claimed  to  have  any  title  to  said  land : 
notice  is  hereby  given  to  you  that  I  shall  move  said  court,  on  the  ....  day  of  its  next 
term,  to  set  aside  said  return  and  award  a  new  execution  on  said  judgment  (a). 

Dated  this day  of A.  B. 

{a)  In  the  motion-case  of  Bent  v.  Maupin,  <5rV.,  86  Ay.,  271,  the  court,  after  referring 
to  Weisiger  v.  McClure,  &*c,  5  J.  J.  M.,  292  {erroneously  naming  Edrington  v.  Harper %  5 
J,  J.  M.,  293),  as  conducing  to  show  that  the  court  had  not  common  law  jurisdiction  of 
the  motion,  and  to  five  other  cases  as  conducing  to  show  that  it  had  such  jurisdiction, 
held  that  it  had  jurisdiction  under  -eh.  38,  art  12,  §§9  and  10,  of  the  General  Statutes.  It 
seems  to  me  that  the  court  had  jurisdiction  according  to  the  common  law  but  not  under 
the  statute ;  and  that  as  to  its  common  law  jurisdiction  there  is  no  conflict  between  the 
cases  cited  by  the  court.  In  addition  to  the  cases  referred  to  in  note  2,  ante,  p.  327,  others 
might  be  cited  in  which  common  law  motions  have  been  maintained  to  correct  wrongs  or 
mistakes  of  officers  of  the  court  in  issuing  or  acting  on  process  therefrom ;  and  I  am  not 
aware  of  any  decision  that  questions  such  common  law  jurisdiction,  unless  the  motion  in- 
volved a  question  which  the  court'  regarded  as  triable  J>y  a  jury,. 

Thus,  on  the  defendant's  motion  for  the  restitution  of  land  purchased  by  the  plaintiff  at 
a  sale  under  execution,  the  court  said,  in  Morton,  Gfc,  v.  Sanders1  heirs,  2/./.  M.,  194: 
"Whenever  the  facts  necessary  to  authorize  restitution  are  not  apparent  on  the  record,  or 
not  admitted  to  be  true,  there  should  not  be  a  summary  restitution  by  order  on  motion. 
The  parties  should  have  an  opportunity  to  try  the  facts  in  a  regular  proceeding,  and  have 
them  proved  and  ascertained,  on  a  full  hearing,  in  the  ordinary  course  of  litigation.  Logan 
v.McNitt,  3  Bibb,  530;  and  McChord v.McLintock,  5  Litt.,  304."  And  on  the  motion  of  an 
execution-purchaser  (who  was  not  the  execution-plaintiff)  to  quash  a  sale  for  defect  of 
title  in  the  execution-defendant,  the  court  said :  «*  If  he  [the  execution-defendant]  had  no 
title,  that  fact  alone  would  not  invalidate  the  sale  nor  the  sale-bond,  so  as  to  justify  a 
quashal  of  them  or  either  of  them  on  motion.  The  title  to  the  land  can  not  be  thus  in- 
cidentally tried."      Weisiger  v.  McClure,  supra. 

As  to  the  other  five  cases  cited  in  Bent  v.  Maupin,  &*c:  Dewol/v.  Mallett,  3  Dana,  214, 
if  it  proves  anything  on  this  subject,  proves  that  an  execution-plain tiF  can  maintain  a  com- 
mon law  motion  to  set  aside  a  sheriff's  return  of  sale  when  it  is  admitted  that  the  execution- 
defendant  had  no  title  to  the  land  sold;  and  according  to  the  other  cases,  viz.,  Brummel 
v.  Hurt,  3  J.  J.  Af.,  709;  Sanders  v.  Hamilton,  3  Dana,  550;  Newman  v.  f&zelrigg,  1 
Bush,  412,  and  Tucker  v.  Bogle,  7  Id.,  29b,  an  executjon-plaintiff  can  maintain  a  common 
law  motion  to  set  aside  a  sheriff's  return  of  sale  whenever  it  has  been  judicially  determined 
that  the  execution-debtor  had  no  title  to  the  property  sold. 

The  existence  of  an  issue  triable 'by  a  jury  will  not  oust  the  jurisdiction  of  a  motion  if 
given  by  a  statute,  expressly  or  by  necessary  implication ;  but  the  court  will  order  a  jury- 
trial  as  part  of  the  proceeding.  In  Bent  v.  Maupin,  &c,  there  was  no  such  issue;  but 
the  court,  instead  of  holding  that  the  common  law  gave  jurisdiction,  derived  a  statutory 
jurisdiction,  by  implication,  from  the  fact  that  \  10  of  the  aforesaid  article  provides  that, 
if  a  purchaser's  motion  for  possession,  pursuant  to  }  9,  fail  on  the  ground  that  the  execution- 
debtor  had  no  title,  the  court  may  set  aside  the  sale  and  award  execution  as  if  no  sale  had 
been  made.  That  implication  might  have  been  necessary  if  §  9  had  authorized  motions  for 
possession  by  only  execution-plaintiffs  who  have  become  purchasers;  but  it  authorizes  such 
motion  by  any  execution-purchaser,  whilst  \  10  clearly  refers  to  execution-plaintiffs  who 
have  become  purchasers  and  failed  in  motions  for  possession. 
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XIV.     FORMS  GENERALLY  IN  CIVIL  CASES. 

152.  Verification  of  Pleadings. 

a.  For  forms  of  affidavits  to  pleadings,  see,  ante,  p.  499. 

b.  Affidavit  for  personal  verification  of  a  pleading  (J  1 1 7—4) . 
(Caption  as  in  Form  I.) 

The  defendant  says  he  believes  that  the  plaintiff,  A.  B.,  knows  that  the  statement  in 
his  petition,  that  [recite  the  statement],  is  untrue;  and  that  the  defendant's  motion  to  re- 
quire him  to  verify  said  petition  is  not  made  for  delay. 

(Signature  and  certificate  as  in  Form  I). 

153.  Bonds  to  be  executed  before  suing. 

a.  Bond  of  indemnity  against  lost  instrument. 

A.  B.  having  lost  a  check  drawn  by  C.  D.  on  the  Bank  of ,  on  the  ....  day  of 

for dollars,  payable  to  the  said  A.  B.  or  bearer,  we  agree  to  indemnify  said 

bank  [or — said  C.  D.]  against  any  loss  or  damage  resulting  from  the  payment  of  said  money 
to  said  A.  B. 

Witness  our  hands  this  ....  day  of A.  B. 

E.  F.,  Surety  (a). 

(a)  1.  This  bond  is  not  necessary  unless  the  lost  instrument  was  "transferable  by  de- 
livery merely."     Code,  J  7. 

a.  As  to  bond  to  obtain  judgment,  see  Form  161  b. 

b.  Bond  for  costs  ($29,  616,  621). 

A.  B Plaintiff,      \ 

against  >  Bond  for  costs. 

CD Defendant.  J 

We  undertake  that  the  plaintiff,  A.  B.,  shall  pay  to  the  defendant,  C.  D.,  and  to  the 

officers  of  the  court,  all  costs  that  may  accrue  to  them  in  this  action  either  in  the 

court,  or  any  other  court  to  which  it  may  be  carried. 

Witness  our  hands  this day  of A.  B. 

E.  F.  (<t). 
(a)  The  plaintiff's  signature  to  the  bond  is  not  necessary. 

c.  Affidavit  requirable  by  clerk  before  accepting  bond  for  costs  (J?  68  J,  684). 

E.  F.  states  that  he  is  a  resident  of  the  State  of  Kentucky;  that  he  is  worth 

dollars  beyond  the  amount  of  his  debts,  and  has  property  in  said  State  subject  to  execution, 
of  the  value  of dollars.  E.  F. 

Signed  and  sworn  to  before  me, ,  clerk  of  the circuit  court,  this 

day  of L.  M.,  Clerk, 

by  N.  O.,  Deputy  Clerk. 

154.  Summonses,  actual  and  constructive. 

I.  Actual  Summonses. 

a.  Summons  from  circuit  courts,  generally,  of  defendants  in  this  State  ft}  40  to  44). 

Circuit  Court. 

The  Commonwealth  of  Kentucky  to  the  sheriff  of county  : 

You  are  commanded  to  summon to  answer,  on  the  first  day  of  our  next 

term  [naming  the  next  term  which  -wilt  not  begin  within  ten  days  from  the  date  of  the 
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summons],  a  petition  [or — a  petition  in  equity]  filed  by against  him  in  our 

circuit  court,  under  the  penalty  of  the  petition  being  taken  for  confessed  or  of  his 

being  proceeded  against  for  contempt  of  court,  on  his  failure  to  do  so  ;  and  to  make  return. 
hereof  on  the  day  aforesaid. 

Witness, ,  clerk  of  said  court,  this  ....  day  of ,  .... 

,  Clerk, 

by ,  D.  C. 

b.  Summons  from  circuit  courts  in  continuous  session  (a)  of  defendants  in  this  State,9 

The  Commonwealth  of  Kentucky  to  the  sheriff  of county  ; 

You  are  commanded  to  summon to  answer  within  twenty  days  after  sei> 

vice  hereof,  if  served  in county  [naming  the  county  in  which  the  summons  issued]  or 

within  thirty  days  after  such  service,  if  served  elsewhere  in  this  State  (6),  a  petition  (c)  filed 

by against  him  in  our circuit  court,  under  the  penalty  [&**.,  as  im 

the  last  foregoing  Form]  {d). 

Witness  [&c.f  as  in  last  foregoing  Form], 

{a)  At  present,  such  courts  are  those  held  in  Campbell,  Fayette,  Jefferson,  and  Kenton 
counties. 

(4)  See  }}  20  and  21  of  an  act  of  December  30,  1892,  S.  A.,  p.  421. 

(c)  It  seems  unnecessary  for  the  summons  to  show  whether  the  petition  is  ordinary  or 
in  equity,  as  the  time  for  answering  each  is  the  same. 

{d)  See  {  34  of  the  last  named  act  and  1 40  of  the  Code. 

c  Summons  from  quarterly  courts  of  defendants  in  this  State,9 

Quarterly  Court* 

The  Commonwealth  of  Kentucky  to  the  sheriff  [or — to  the  coroner — or  to  any  constable]  {a)  of 

county  : 

You  are  commanded  to  summon to  answer,  within days  after  the 

service  hereof  (£),  a  petition  [or—  a  claim]  (c)  filed  by   against  him  in  our 

quarterly  court,  under  the  penalty  [<5rV.,  as  in  Form  a,  supra]  (d). 

Witness, ,  judge  [or—  clerk]  of  said  court,  this  ....  day  of , 

.Judge. 

[Or— Clerk]  (e). 

(a)  It  must  be  directed  to  either,  according  to  the  plaintiff's  option,  but  may  be  served 
44 by  any  officer  or  person  who  is  authorized  by  this  Code  to  serve  a  summons"  (J 701) : 
See  1 47  as  to  officers,  &c,  who  may  serve  a  summons. 

(6)  1.  An  act  of  1813  (J/.  6fl,  896)  authorized  constables  to  fix  the  day  on  which 
the  defendant  should  answer  in  a  justice's  court,  provided  the  summons  should  be  exe- 
•cuted  "a  reasonable  time  before  the  day  of  trial;"  and  that  provision  became  appli- 
cable to  quarterly  courts,  which  were  established  by  an  act  of  185 1  (I  S.  A.,  42,  43). 

It  seems  clear  that  JJ827  and  828  of  the  Code  of  1854,  which  are  substantially  the 
same  as  g§  705  and  706  of  the  present  Code,  were  intended  to  require  quarterly  courts 
and  justices'  courts  to  fix  in  each  summons,  without  reference  to  terms,  the  time  when  the 
defendant  shall  answer ;  not,  however,  in  less  than  five  days  after  service  of  the  summons 
when  the  matter  in  controversy  does  not  exceed  fifty  dollars,  or  ten  days  when  it  exceeds 
that  sum. 

Observe,  however,  that  there  is  a  distinction  between  the  General  Statutes  and  the  act 
of  June  10,  1893,  ^  *°  what  constitutes  the  matter  in  controversy :  under  the  former,  in  an 

*  Forms  b,  c,  d,  and  e  contain  no  command  as  to  the  return  of  the  summons,  because  \  44  of  the  Code 
does  not  apply  to  summonses  from  circuit  courts  in  continuous  session  or  quarterly  courts  or  justices* 
courts,  nor  to  summonses  served  out  of  this  State,  and  I  have  found  no  provision  as  to  the  time  when 
they  are  to  be  made  returnable.  But  there  seems  to  be  no  reason  to  doubt  that  it  is  the  officer's  duty,  im- 
plied by  law,  to  use  reasonable  diligence  as  to  serving  a  summons,  and,  when  served,  to  return  it  on  or  be- 
fore the  day  fixed  for  filing  the  answer ;  neglect  of  which  duty  would  be  punishable  as  a  contempt  of 
court.    See  note  a,  ante,  p.  377. 
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action  for  money  and  interest  thereon,  the  interest  formed  part  of  that  matter  (see  note  1, 
ante,  p.  451) ;  but  under  the  latter  it  does  not.     S.  A.%  pp.  1049,  1057. 

2.  The  General  Statutes  (ch.  28,  art.  13,  §7)  required,  as  does  an  act  of  1893  (*£  A* 
1049),  that  quarterly  courts  throughout  the  State  should  hold  four  terms  each  year,  and 
continue  in  session  as  long  as  the  business  might  require  ;  and  the  Code  of  1876  provided 
for  summonses  therefrom  according  to  the  foregoing  Form.  But  there  is  before  me  a 
printed  form  of  a  summons  which  is  used  in  a  quarterly  court,  and  which  commands  the 
sheriff  to  summon  the  defendant  to  answer  "on  the  second  day  of  the  next  term  of  the 

quarterly  court  which  does  not  commence  within  ....  days  from  the  service  of  this 

summons,"  and  to  "make  due  return  of  this  summons  on  the  Saturday  before  the  fourth 
Monday  in  ; "  said  Form  having  been  prepared,  as  I  learn,  upon  the  sup- 
position that  it  is  authorized  by  §35  of  said  act  of  1893  (•&  -^«»  '050)*  which,  referring  to 
Quarterly  courts  generally,  declares  that  "  the  judge  of  the  quarterly  court  shall  .  .  . 
x  a  rule  day  for  the  return  of  executions  and  other  process." 

I  concede  that  the  word  "  process"  embraces  summonses;  but  I  submit  that  the  power 
to  fix  a  rule  day  for  the  return  of  summonses  does  not  embrace  a  power  to  fix  the  command 
therein  as  to  the  time  of  answering ;  and  that,  if  it  did,  the  provision  would  be  a  nullity 
under  §59,  subs.  1,  of  the  Constitution;  because,  evidently,  said  #35  contemplates  that 
each  quarterly  court  shall  fix  its  own  rules;  and,  if  one  can  require  the  filing  of  answers  on 
the  second  day  of  a  designated  term,  others  can  require  it  on  some  other  day  of  such  a 
term  or  of  some  other  designated  term ;  or  within  one  day  or  a  hundred  days  or  some 
other  designated  time  after  service  of  the  summons,  without  any  reference  to  terms.  It 
seems  clear  that  legislative  acts  prescribing  such  different  rules  of  practice  in  quarterly 
courts  would  be  void  under  said  $  59 ;  and  that  the  legislature  can  not,  under  the  name  of 
fixing  rules  of  court  or  by  any  other  means,  delegate  to  quarterly  courts  powers  which  it 
does  not  possess.  And,  moreover,  $  139  of  the  Constitution  declares  that  the  jurisdiction 
of  quarterly  courts  "shall  be  uniform  throughout  the  State,  and  shall  be  regulated  by  a 
general  law,  and,  until  changed,  shall  be  the  same  as  that  now  vested  in  the  quarterly 
courts  of  this  Commonwealth." 

In  view  of  those  provisions  of  the  Constitution,  it  seems  to  me  that  quarterly  courts 
can  not  be  authorized  to  fix  rule-days  even  for  the  return  of  summonses.  But  I  concede 
that  both  quarterly  courts  and  justices'  courts  can,  and  should,  fix,  not  "a  rule-day,"  but 
monthly  rule-days  for  the  return  of  executions,  "  not  under  thirty  nor  more  than  seventy 
days  from  the  test."  G.  S.t  ch.  38,  art.  1,  §g  2  and  5,  and  art.  18,  }  1 ;  re-enacted  in  1893, 
S.  A  ,  1005  and  1006. 

(c)  If  the  matter  in  controversy  exceed  $50  the  plaintiff  must  file  a  written  petition 
ft  ll$)  t  if  it  do  not  exceed  that  sum  he  may  sue  with  or  without  such  petition.     $705. 

(d)  The  return  should  be  made  to  the  quarterly  court.  See  J  710  and  amendment  thereof 
referred  to  at  foot  of  page  451,  ante. 

(e)  See  J  703  of  Code,  and  {35  of  the  aforesaid  act  of  1893,  •&  ^-»  P-  io5°« 

d.  Summons  from  justices'  courts  of  defendants  in  this  State.* 

Court  of , 

a  Justice  of  the  Peace  for county. 

The  Commonwealth  of  Kentucky  to  any  constable  of county  [or — to ](<*)• 

You  are  commanded  to  summon   to  answer,  within   ....  days  after  the 

service  hereof  (£),  a  petition  [or — a  claim]  (c)  filed  by in  our  justice's  court 

aforesaid,  under  the  penalty  [<5rV.,  as  in  Form  a,  supra];  and  to  make  due  return  hereof.- 

Witness, ,  justice  of  the  peace  of county. 

J.  P C. 

(a)  See  Code,  ?7<>i,  which  requires  the  summons  to  be  directed  to  a  constable,  or  to  a 
special  agent  appointed  by  the  justice  upon  an  affidavit.  As  to  officers  or  persons  who 
may  serve  it,  see  #f  701  and  47. 

{b)  As  to  the  time  to  be  named,  see  note  (b)  1  to  the  last  foregoing  Form. 

{c)  See  note  (c)  to  the  last  foregoing  Form. 

As  to  the  justice's  district  in  which  the  summons  shall  be  returned,  see  Code,  H7I0» 
711,  712. 

*  See  the  asterisk-mote  on  the  last  foregoing  page . 
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«e.   Summons  from  any  court  of  defendants  out  of  this  State  (}}39»  4°»  5^).* 

State  of  Kentucky. 

Circuit  Court 

[Or— Quarterly  Court.] 

[Or—Court  of , 

a  Justice  of  the  Peace  for county.] 

7*ke  Commonwealth  of  Kentucky  to .* 

You  are  commanded  to  summon to  appear  and  answer,  within  sixty  days 

after  service  hereof,  the  petition  of filed  against  him  in  our circuit 

court  [or — in  our quarterly  court]  [or — in  our  justice's  court  aforesaid],  a  copy  of 

-which  is  annexed  hereto,  under  the  penalty  [<5rV.,  as  in  Forma,  supra~\(a) ;  and  to  deliver 
-to  him  a  copy  of  said  petition. 

Witness,  [&*c,t  as  in  Form  I  a,  Form  I  c,  or  Form  I  d,  supra], 

(a)  Section  40  of  the  Code  requires  that  the  defendant  be  warned  against  a  proceeding 
for  contempt,  though  J  419  declares  that  "  no  personal  judgment  shall  be  rendered  against 
a  defendant  summoned  .  .  .  out  of  this  State  .  .  .  and  who  does  not  appear  in 
the  action." 

II.  Constructive  summonses. 

a.  Affidavit  for  warning  order  (}J  57,  58). 

[See,  ante,  p.  593,  for  Forms  of  an  affidavit  of  the  plaintiff,  or  of  his  agent  or  attorney, 
in  an  action  against  a  non-resident  defendant ;  and  pp.  594,  595,  for  similar  affidavits  in  an 
action  against  a  resident  defendant. ]t 

b.  Warning  order  from  circuit  courts,  generally,  or  from  quarterly  courts  or  justices'  courts, 

(»  57,  5«,  59). 

State  of  Kentucky, 

Court. 

A.  B., Plaintiff,       \ 

against  \  Warning  order. 

■C.  D., ; Defendant,  j 

The  defendant,  C.  D.,  is  hereby  warned  J  to  defend  the  above  styled  action  on  the  first 

day  of  the  next term  of  the  court  aforesaid  [naming  a  term  which  will  not  commence 

-within  sixty  days  after  the  making  of  the  order] ;  and ,  a  regular,  practicing 

attorney  of  said  court,  is  appointed  as  attorney  for  him. 

Witness  [&*c,  as  in  Form  I  a,  Form  I  c,  or  Form  I  d,  supra, 

c.  Warning  order  from  circuit  courts  in  continuous  session  (Code,  JJ  57,  58,  59 ;  and  J  21  of 

act  of  December  30,  1892,  S.  A.,  421). 

State  of  Kentucky, 

Circuit  Court. 

A.  B., Plaintiff,         \ 

against  \  Warning  order. 

CD., Defendant.     ) 

The  defendant,  C.  D.,  is  hereby  warned  to  appear  and  defend  the  above  styled  action 

within  sixty  days  after  the  date  hereof;  and   ,  a  regular,  practicing  attorney 

•of  said  court,  is  appointed  as  attorney  for  him. 

Witness  [&c,  as  in  Form  I  a,  supra], 

*  See  the  asterisk-note  on  page  693. 

t  See  j  550,  subs,  a,  as  to  affidavits  in  actions  by  two  or  more  plaintiffs. 

\  1.  The  warning  order  should  be  made  **  upon  the  petition."    \  57,  subs.  7. 

2.  As  to  the  time  when  proof  may  be  taken  and  when  the  case  will  stand  for  trial,  see  £6o  and  notes; 
and  1 364  as  amended  by  an  act  of  July  6, 1893  (S.  A.,  1893),  which  substituted  "  sixty"  for  M  ninety"  in  the 
.fourth  line. 
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155.  Forms  in  actions  for  the  arrest  of  the  defendant. 

a.  Affidavit  for  arrest  (J  153). 

(Caption  as  in  Form  I,  except  insertion  of  "  Affidavit  "  instead  of  "Petition. ") 
The  plaintiff,  A.  B.f  states  [or—  E.  F.  states  that  he  is  the  attorney  (or— agent)  of  tie 
plaintiff,  A.  B.,  who  is  absent  from  Lee  county,  and]  that  the  claim  in  this  action  is  for 
merchandise  sold  and  delivered  by  the  plaintiff  to  the  defendant  [or  according  to  tke/oa\ 
whether  the  action  be  on  a  contract  or  for  a  iori\ ;  that  said  claim  is  just,  and  the  affiant  be- 
lieves that  the  plaintiff  ought  to  recover dollars  [with  interest  thereon  from  tke 

....  day  of ] ;  and  that  affiant  believes  that  the  defendant  is  about  to  depart  from 

this  State,  and,  with  intent  to  defraud  his  creditors,  has  concealed,  or  moved  from  tkii 
State,  his  property,  or  so  much  thereof  that  the  process  of  the  court,  after  judgment,  cu 
not  be  executed  [or — that  the  defendant  has  money,  or  securities  for  money,  or  evidences 
of  debt,  in  the  possession  of  himself,  or  of  others  for  his  use,  and  is  about  to  depart  from 
this  State  without  leaving  property  therein  sufficient  to  satisfy  the  plaintiff's  claim]. 
(Signature  and  certificate  as  in  Form  I.) 

b.  Plaintiff's  bond  (J  154). 

(Caption  as  in  Form  I,  except  insertion  of  "  Bond  of  Plaintiff"  instead  of  **  Petition.") 
We  agree  that  the  plaintiff,  A.  B.,  shall  pay  to  the  defendant,  C.  D.,  the  damages,  not 
exceeding [stating  double  the  amount  of  the  plaintiff's  claim  stated  in  the  affidavit]  dol- 
lars, which  he  may  sustain  by  reason  of  his  arrest,  if  the  order  therefor  is  wrongfully  ob- 
tained.    Witness  our  hands  this  ....  day  of (Signatures  of  obligors.) 

Attest :   ,  C.  L.  C.  C. 

c.  Affidavit  of  surety  requirable  by  clerk  before  accepting  bond.     See  Form  c,  ante,  p.  692. 

d.  Order  of  arrest  (}?  155,  156). 

(Caption  as  in  Form  I,  except  insertion  of  «♦  Order  of  Arrest"  instead  of  •' Petition.") 
The  Commonwealth  of  Kentucky  to  the  sheriff  of  Lee  county  : 

The  amount  of  the  plaintiff's  claim  specified  in  his  affidavit  in  the  above  styled  action 

being dollars ;  you  are  commanded  to  arrest  the  defendant  and  hold  him  to  bail  in 

the  sum  aforesaid,  and  in  the  sum  of [not  to  exceed  twenty  five]  dollars,  the  probable 

costs  of  said  action ;  and  to  make  return  of  this  order  on  the  first  day  of  the  next 

term  [naming  the  next  term  which  will  not  begin  within  ten  days  from  the  date  of  the  order]  [*r— 

on  the day  of  the  present  term]  of  this  court,  with  the  bail  bond,  if  any  be  taken 

by  you. 

Witness ,  clerk  of  said  court,  this day  of 

,  Clerk. 

e.  Bail-bond  (J  163). 

[Caption  as  in  Form  I,  except  insertion  of  "  Bail-bond  "  instead  of  "  Petition.") 
I  agree  that,  if  judgment  shall  be  rendered  in  this  action  against  the  defendant,  C  D, 
he  will  render  himself  amenable  to  the  process  of  the  court  thereupon. 

Witness  my  hand  this  ....  day  of G.  H. 

Attest : ,  Sheriff  of  Lee  County. 

[Or— Jailer  of  Lee  County]. 

f.  Affidavit  of  bail  requirable  by  sheriff  (J  164). 

G.  H.  states  that  he  is  a  resident  of  the  State  of  Kentucky ;  that  he  is  worth  the  stn 

of [slating  double  the  sum  specified  in  the  order  of  arrest]  dollars  beyond  the  amotit 

of  his  debts,  and  has  property  in  said  State,  subject  to  execution,  at  least  equal  innl« 
to  that  sum.  G.  H. 

Signed  and  sworn  to  before  me,  sheriff  of  Lee  county,  this  ....  day  of  , 


,Sheri£ 
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156.  Forms  in  actions  for  immediate  delivery  of  personal  property. 

Affidavit  for  immediate  possession.     See  Form,  ante,  p.  555. 

Order  of  delivery  (J  183). 

(Captions  in  Form  I,  except  insertion  of  •«  Order  of  delivery  "  instead  of  "  Petition.") 
he  Commonwealth  of  Kentucky  to  the  sheriff  of  Lee  county  : 

In  the  action  of  A.  B.,  plaintiff,  against  C.  D.,  defendant,  pending  in  the  Lee  circuit 
art,  you  are  directed  to  take  from  the  possession  of  defendant,  C.  D.,  a  horse  [here  de- 
ibe  the  horse,  and  state  his  value,  as  in  plaintiff's  affidavit]  and  deliver  him  to  the  plaintiff, 

,  B.,  and  you  will  make  return  of  this  order  on  the  1st  day  of  the  next term 

anting  the  next  term  which  will  not  begin  within  ten  days  from  the  date  of  the  order]  [or — on 
e  . . . .  day  of  the  present  term]  of  said  court. 

Witness ,  clerk  of  said  court,  this  ....  day  of 

,  Clerk. 

Appraisement  of  property,  on  suggestion  of  plaintiff  or  defendant,  "  before  taking  any  bond" 

(i  189). 
(Caption  as  in  Form  I,  except  insertion  of  "  Appraisement "  instead  of  ««  Petition.") 

The  undersigned,  disinterested  housekeepers,  having  been  selected  and  sworn  by 

. . . .,  sheriff  of  Lee  county,  appraise  the  property  mentioned  in  the  order  of  delivery  in 
e  above  styled  action  as  follows,  viz.:  [state  the  articles  and  the  value  of  each  if  more  than 

'Ml- 

Witness  our  hands  this  ....  day  of 

(Signatures  of  Appraisers.) 
Attest: ,  S.  L.  V. 

(a)  It  seems  that  numerous  articles  of  the  same  species,  as,  fifty  Cotswold  sheep,  may 
valued  as  one  article.     See  4th  paragraph  of  notes,  ante,  p.  85. 

Bond,  to  be  generally  taken  by  sheriff  before  complying  with  order  ({184). 

(Caption  as  in  Form  I,  except  insertion  of  "  Plaintiffs' bond  "  instead  of  "  Petition.") 

We  undertake  to  the  defendant,  C.  D.,  that  the  plaintiff,  A.  B.,  shall  duly  prosecute 
s  action,  and  shall  perform  the  judgment  of  the  court  therein,  by  returning  the  horse 
lered  to  be  delivered  to  the  plaintiff,  if  a  return  be  adjudged,  and  by  paying  such  sums 

money  as  may  be  adjudged  in  this  action  against  the  plaintiff,  not  exceeding dol- 

5  [or — not  exceeding  double  the  value  of  said  property]  (a)  and  the  costs  of  this  action. 

Witness  our  hands  this  ....  day  of , L.  M. 

Attest :   ,  Sheriff  of  Lee  county.  N.  O. 

(a)  State  double  the  value  of  the  property  as  appraised,  if  it  has  been  appraised ;  if  not, 
eems  to  me  that  the  bond  should  not  be  based  on  the  plaintiff's  allegation  of  value,  but 
>uld  leave  that  fact  for  future  ascertainment. 

Bond  to  be  taken,  in  action  against  an  officer \  before  complying  with  order  of  delivery  (£  185). 
(Caption  as  suggested  in  last  foregoing  Form.) 

We  undertake  that  the  plaintiff,  A.  B.,  shall  duly  prosecute  this  action,  and  shall  per- 

m  the  judgment  of  the  court  therein,  by  returning  the  horse  ordered  to  be  delivered  to 

plaintiff,  if  a  return  be  adjudged,  and  by  paying,  as  may  be  directed  by  the  court,  to 

defendant,  C.  D.,  or  to [naming  the  plaintiff"  in  the  attachment,  execution, 

tistress-warrant,  in  whose  behalf  the  defendant  had  seized  the  property]  such  sums  of  money 

nay  be  adjudged  in  this  action  against  the  plaintiff,  not  exceeding dollars  [or — not 

eeding  double  the  value  of  said  property]  (a)  and  the  costs  of  this  action. 

Witness  our  hands  this  ....  day  of L.  M. 

Attest :   ,  Sheriff  of  Lee  county.  N.  O. 

(a)  See  note  to  last  foregoing  Form. 
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f.  Bond  to  secure  restoration  0/ property  not  taken  under  an  attachment,  execution,  or  distress- 

warrant  (§  188). 

(Caption  as  in  Form  I,  with  "  Restoration-bond"  instead  of  "  Petition.") 

We  bind  ourselves  to  the  plaintiff,  A.  B.,  in  the  sum  of dollars  [or — in  a  sum 

equal  to  double  the  value  of  the  property  taken  under  the  order  of  delivery  in  this  case]  {a), 
that  the  defendant,  C.  D.,  shall  perform  the  judgment  of  the  court  in  this  action. 

Witness  our  hands  this  ....  day  of L.  M. 

Attest :   ,  Sheriff  of  Lee  county.  N.  O. 

(a)  See  note  to  Form  156  d. 

g.  Plaintiff1  s  indemnifying  bond  to  sheriff  against  claim  of  person  not  a  party  to  the  action 

a  191). 

(Caption  as  in  Form  I,  with  "Plaintiff's  indemnifying  bond  to  sheriff,"  instead  of 
"Petition.") 

We  undertake  to  indemnify ,  sheriff  of  Lee  county,  against  any  loss  or 

damage  he  may  sustain  by  reason  of  the  claim  of to  the  property  mentioned 

in  the  order  of  delivery  in  this  case,  not  exceeding dollars  [or — not  exceeding  double 

the  value  of  said  property]  {a). 

Witness  our  hands  this  ....  day  of N.  O. 

Attest :   ,  Sheriff  of  Lee  county.  m  P.  S. 

(a)  See  note  to  Form  156  d. 

h.   Affidavits  requirable  by  sheriff  before  accepting  any  of  the  above  named  bonds.     See  Form 
c,  ante,  p.  692. 

i.  Plaintiff's  affidavit  for  general  attachment,  if  order  of  delivery  can  not  be  executed.     See 
Form  f,  post,  p.  700. 

157.   Forms  in  actions  for  general  attachments.  * 

a.  Affidavit  for  attachment  in  an  action  against  a  non-resident  or  a  foreign  corporation. 

[See  Forms,  ante,  pp.  592,  593;  inserting,  when  proper,  "Foreign  corporation,"  in- 
stead of  "  non-resident  of  Kentucky."  But  the  affidavit  must  show  that  the  demand  arose 
on  "a  contract,  express  or  implied,  or  a  judgment  or  award"  (J  194-8).] 

b.  Affidavit  for  attachment  in  an  action  against  a  resident  defendant  coftstructively  summoned" 

m  196). 

(Caption  stating  style  of  action,  with  "  Affidavit  for  Attachment  "instead  of  "  Petition.") 
The  plaintiff,  A.  B.,  says  [or—  E.  F.  says  that  he  is  the  agent  (or—  attorney)  of  the 

plaintiff,  A.  B.,  who  is  absent. from county  (or—  who  is  physically  unable  to  attend 

before  an  officer)  and] — 

1.  That  the  claim  in  this  action  is  for  the  value  of  merchandise  sold  and  delivered  by 
the  plaintiff  to  the  defendant,  C.  D.,  [or — for  money  due  on  the  defendant's  note  to  the 
plaintiff:  or — &*c,  according  to  the  fact]  ; 

2.  That  said  claim  is  just ; 

3.  That  he  ought,  as  he  believes  [or — the  plaintiff  ought,  as  the  affiant  believes],  to 
recover  thereon dollars ;  and 

4.  That  the  defendant  has  been  absent  from  Kentucky  during  the  four  months  last  past 
[Or — has  departed  from  Kentucky  with  intent  to  .defraud  his  creditors.] 

[Or — has  left  the  county  of  his  residence  to  avoid  the  service  of  a  summons.] 
[Or — so  conceals  himself  that  a  summons  can  not  be  served  upon  him.] 

<•  As  to  suing  in  equity,  without  an  attachment,  to  subject  property  belonging  to  a  debtor,  see  Form  6a, 
ante,  p.  506;  and  as  to  thus  suing  to  subject  property  which  a  debtor  has  conveyed  to,  or  purchased  ia  tfce 
name  of  another,  see  Forms  63  a,  b,  c,  and  d,  ante,  pp.  597  to  599 ;  and  Form  64,  ante,  p.  600. 
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[Or — has  departed  from  Kentucky  to  avoid  arrest  upon  a  criminal  charge,  and  thereby 
prevented  the  service  of  summons  upon  him  (a)"]  A.  B.  [or — E.  F.] 

(Certificate  as  in  Form  I.) 

(a)  See  86  A>.,  457. 

c.  Affidavit  before  order  to  sell  real  property  0/ defendant  constructively  summoned  (J  230) . 

(Caption  stating  style  of  action,  with  "  Affidavit  for  Sale  of  Real  Property  "  instead  of 
"  Petition. ") 

The  plaintiff,  A.  B.,  says  [or — E.  F.  says  that  he  is  the  agent  {or — attorney)  of  the 

plaintiff,  A.  B.,  who  is  absent  from county  (or — who  is  physically  unable  to  attend 

before  an  officer)  and]  that  the  defendant,  C.  D.,  has  no  personal  property,  or  not  enough 
to  satisfy  the  plaintiff's  claim,  in  Kentucky,  known  to  the  affiant. 

A.  B.  [or—  E.  F.] 

(Verification  as  in  Form  I.) 

d.  Refunding  bond  to  defendant  constructively  summoned  (g  410)  (a). 

(Caption  stating  style  of  action,  with  "  Refunding  Bond  "  instead  of  "  Petition.") 

We  bind  ourselves  to  the  defendant,  C.  D.,  that,  if  he  shall  procure  a  vacation  or  modi- 
fication of  the  judgment  that  maybe  rendered  in  the  above  styled  action  in  favor  of  the 
plaintiff,  A.  B.,  he  shall  restore  to  said  defendant  any  property  or  money  obtained  under 
said  judgment,  restoration  of  which  shall  be  adjudged. 

Witness  our  hands  this  ....  day  of    L.  N. 

S.  T. 

{a)  This  bond  must  be  approved  by  the  court. 

e.  Affidavit  for  attachment  in  an  action  against  a  defendant  actually  summoned  ({§  196). 
(Caption  stating  style  of  action  with  «*  Affidavit  for  Attachment,"  instead  of"  Petition.") 
The  plaintiff,  A.  B.,  says  [or — E.  F.  says  that  he  is  the  agent  (or— attorney)  of  the 

plaintiff,  A.  B.,  who  is  absent  from county  {or — who  is  physically  unable  to  attend 

before  an  officer) ;  and]  that  [state  the  nature,  <SrV.,  of  the  plaintiffs  claim,  as  in  heads  I,  2, 
and  3  of  Form  b,  supra  {a)]  ;  and  that  the  defendant  is  a  non-resident  of  Kentucky  {6). 

[Or — has  moved  his  property,  subject  to  execution,  from  Kentucky,  not  leaving  enough 
property  therein  to  satisfy  the  plaintiff's  claim  [or — to  satisfy  the  claims  of  the  defendant's 
creditors]  (c). 

[Or — is  about  to  move  his  property,  subject  to  execution,  from  Kentucky,  not  leaving 
enough  property  therein  to  satisfy  the  plaintiff's  claim  [or— to  satisfy  the  claims  of  the 
defendant's  creditors]  {c). 

[Or — is  about  to  move  a  material  part  of  his  property  from  Kentucky,  not  leaving 
enough  property  therein  to  satisfy  the  plaintiff's  claim  [or — to  satisfy  the  claims  of  the  de- 
fendant's creditors]  (c). 

[Or — has  sold,  conveyed,  or  otherwise  disposed  of  his  property  (or — has  suffered  or 
permitted  his  property  to  be  sold)  with  the  fraudulent  intent  to  cheat,  hinder,  or  delay  his 
creditors], 

[Or — has  no  property  in  Kentucky  subject  to  execution  (or — has  not  enough  property 
in  Kentucky  subject  to  execution  to  satisfy  the  plaintiff's  demand)  ;  and  the  collection 
thereof  will  be  endangered  by  delay  in  obtaining  judgment  or  a  return  of  no  property 
found  (J)].  A.  B.  [or— E.  F.] 

(Certificate  as  in  Form  I.) 

(a)  There  is  this  distinction  between  actions  against  non-residents  and  foreign  cor- 
porations constructively  summoned  and  defendants  actually  summoned  :  in  the  latter,  but 
not  in  the  former,  the  plaintiff  may  have  an  attachment  for  damages  for  a  tort.  Code, 
I  194-8 ;   Clarke  v.  Seaton,  18  B.  M.,  226. 
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(b)  Non-residence  of  a  defendant,  though  actually  summoned,  is  ground  for  an  attach- 
ment {Jackson  v.  Perry,  13  £.  M.,  231),  if  the  action  be  on  a  contract,  judgment,  or  award. 
Code,  \  194-8. 

{c)  The  three  paragraphs  followed  by  ie)  are  intended  to  state  a  ground  of  attachment 
under  \  194-6,  which  authorizes  an  attachment  when  a  debtor  «« Is  about  to  remove,  or 
has  removed,  his  property,  a  material  part  thereof,  out  of  this  State,  not  leaving  enough 
therein  to  satisfy  the  plaintiff's  claim,  or  the  claims  of  said  defendant's  creditors." 

The  words  **has  removed  his  property  .  .  .  out  of  this  State,  not  leaving  enough," 
&c,  seem  to  refer  to  property  subject  to  execution,  as  it  seems  unreasonable  to  suppose  that 
the  legislature  intended  to  authorize  an  attachment  "against  the  property"  of  a  debtor 
who  had  moved  all  his  property  from  the  State ;  and  I  do  not  perceive  how  a  person  can 
state  under  oath  that  a  debtor  has  moved  "his  property  "  from  the  State  and  has  some 
property  remaining  in  it,  as  the  words  "not  leaving  enough,"  &c,  necessarily  imply. 
Those  paragraphs  comply  with  what  seems  to  be  the  meaning  of  the  statute ;  and,  in  con- 
formity to  the  general  rule  on  the  subject  (see  4  Mon.t  158;  6  J.  J.  Af.,  480),  they  avoid  a 
statement  of  the  grounds  relied  on,  in  the  alternative ;  though  such  alternative  statement 
has  been  held  to  be  sufficient  if  each  of  the  grounds  stated  would  authorize  an  attachment 
(see  Hardy,  <5rV.,  v.  Trabue,  &V.,  4  Bush,  644) :  but,  perhaps,  a  plaintiff  seeking  this  extra- 
ordinary remedy  should  distinctly  notify  the  defendant  of  the  facts  intended  to  be  relied  on. 

(d)  But  a  plaintiff  can  not  have  an  attachment  on  this  ground  except  in  an  action  for 
44  money  due  on  contract,  judgment,  or  award."     J  194,  subs.  II. 

f.  Affidavit  for  attachment  in  an  action  for  immediate  delivery  of  personal  property. 
(Caption  stating  style  of  action,  with  "  Affidavit  for  Attachment "  instead  of  "  Petition.") 
The  plaintiff,  A.  B.,  says  [or — E.  F.  says  that  he  is  the  agent  {or — attorney)  of  the 

plaintiff,  A.  B.,  who  is  absent  from county  {or — who  is  physically  unable  to  attend 

before  an  officer)  and]  that  the  property  [or—  part  of  the  property]  mentioned  in  the  order 
of  delivery  in  this  action,  to-wit :  [describe  the  property],  has  been  disposed  of  [or — con- 
cealed] [or— removed]  {a)  by  the  defendant,  so  that  the  order  for  its  delivery  can  not  be 
executed  by  the  sheriff  {b).  A.  B.  [or—  E.  F.] 

(Certificate  as  in  Form  I.) 

{a)  It  would  perhaps  be  sufficient  to  state,  in  the  language  of  the  statute,  that  the 
property  "has  been  disposed  of,  concealed,  or  removed,  so  that,"  &c.  See  note  {c)  to  last 
foregoing  Form. 

(b)  Upon  such  affidavit,  or  upon  the  sheriff's  return  on  the  order  of  delivery  stating 
such  facts,  the  plaintiff  is  entitled  to  a  general  attachment.     J  196,  subs.  III. 

g.  Attachment-bond (§  198)  {a.) 

(Caption  stating  style  of  action,  with  "  Attachment-bond,"  instead  of  "  Petition.") 

We  undertake  that  the  plaintiff,  A.  B.,  shall  pay  to  the  defendant,  C.  D.f  the  damages, 

not  exceeding [stale  double  the  amount  of  the  plaintiff"1  s  claim]  dollars,  which  he  may 

sustain  by  reason  of  the  attachment  in  the  above  styled  action,  if  the  order  therefor  be 
wrongfully  obtained. 

Witness  our  hands  this  ....  day  of 

(Signatures  of  obligors). 

Attest:   ,  C.  L.  C.  C. 

{a)  The  clerk,  before  accepting  the  bond,  can  require  an  affidavit  as  in  Form  c,  ante,  p.  692. 

h.   Order  of  Attachment  (J  199). 

(Caption  stating  style  of  action,  with  "  Order  of  Attachment "  instead  of  "  Petition.") 

The  Commonwealth  of  Kentucky  to  the  sheriff  of county  [or— name  any  officer  or  person 

authorized  pursuant  to  \  667  or  \  668]. 

The  amount  of  the  plaintiff's  claim,  specified  in  his  affidavit  in  the  above  styled  action, 

being   dollars,  you  are  commanded  to  attach  and  safely  keep  the  property  of  the 

defendant,  C.  D.,  in  your  county,  not  exempt  from  execution,  or  so  much  thereof  as  will 

satisfy  the  plaintiff's  claim  aforesaid,  and [not  to  exceed  thirty]  dollars,  the  probable 

costs  of  said  action,  and  to  summon  the  garnishees,  if  any,  to  answer  in  said  action  on  the 
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first  day  of  the  next term  [naming  the  first  term  which  will  not  begin  within  ten  days 

from  the  making  of  the  order]  [or—  on  the  ....  day  of  the  present  term]  of  this  court;  and 
you  will  make  return  of  this  order  on  that  day.* 

Witness ,  clerk  of  said  court,  this  ....  day  of 

,  Clerk. 

i  Notice  to  garnishees  as  to  debts  or  demands  {to  be  indorsed  on  the  order  of  attachment) .     ( J  203-3, 
and  amendatory  act  of  i886).t 

Each  person  to  whom  a  copy  of  the  within  order  shall  be  delivered  is  hereby  notified 
that  he  is  summoned  to  answer  as  a  garnishee  herein  on  or  before  the  [stating  the  time 
named  in  the  order  of  attachment  for  its  'return}. 

Witness,  this  ....  day  of {a).  ,  C.  L.  C.  C. 

{a\  In  Bell  v.  Wood,  87  fCy.,  56,  it  was  held  that,  even  before  the  adoption  of  the  act 
of  1886,  it  was  not  necessary  for  the  notice  to  describe  an  attached  debt. 

j.  Notice  to  garnishees  as  to  property  not  "capable  of  manual  delivery"  nor  constituting  a  debt 
or  demand  [to  be  indorsed  on,  or  annexed  to,  the  order  of  attachment]  (§  203-3.)! 

The  object  of  this  proceeding  is  to  attach shares  of  stock  of  the  Bank  of  Louis- 

▼Hie  [or — £rV.,  describing  the  property]  which  the  defendant,  C.  D.,  owns,  or  in  which  he 
has  an  interest.     Witness,  this  ....  day  of ,  C.  L.  C.  C. 

k.  Sheriff1  s  return  of  service  on  garnishees  ({J  203-3,  2,7«) 

Executed,  by  delivering  copies  of  the  above  [or  within]  order  of  attachment,  and  of  the 

above  [or  within]  notice,  to ,  on  the  ....  day  of ;  to , 

on  the  ....  day  of ;  and  to ,  on  the  ....  day  of     ;  and  by 

summoning  each  of  them  to  answer  as  garnishee.  S.  L.  C. 

1.  Plaintiff's  bond  to  a  joint  owner  of  attached  property  (J  208). 

(Caption  stating  style  of  action,  with  "Plaintiff's  Bond  to  Joint  Owner"  instead  of 
"  Petition.") 

We  undertake  that  the  plaintiff,  A.  B.,  shall  pay  to  S.  T.,  a  joint  owner  with  the  de- 
endant,  C.  D.,  of  a  bay  horse  directed  to  be  seized  under  an  order  of  attachment  in  the 
bove  styled  action,  the  damages  which  said  S.  T.  may  sustain  by  the  wrongful  suing  out 
f  said  order,  not  exceeding [stating  double  the  amount  of  the  plaintiffs  claim]  dollars. 

Witness  our  hands  this  ....  day  of 

Attest : ,  S.  L.  C.  (Signatures  of  obligors.) 

1.  Bond  of  indemnity  to  sheriff  (1 21 1. ) 

(Caption  stating  style  of  action,  with  "  Indemnifying  Bond  "  instead  of  "  Petition.") 

We  agree  to  indemnify sheriff  of county,  against  any  damage  he 

ay  sustain  by  reason  of  the  levy  of  the  attachment  in  this  action. 

Witness  our  hands  this  ....  day  of 

Attest : ,  S.  L.  C.  (Signatures  of  obligors.) 

[Or — ,  Judge  of  Lee  Circuit  Court.] 

Bond  for  restorati  n  of  attached  property  to  person  in  whose  possession  it  was  found  {§214.) 
(Caption  stating  style  of  action,  with  "  Restoration  Bond"  instead  of  "  Petition.") 

We    ,  principal,  and ,  his  surety,  bind  ourselves  to  the 

lintiff,  A.   B.,  in  the  sum  of [stating  double  the  value  of  the  property  as  appraised] 

*  As  to  the  return-day  of  attachments  in  circuit  courts  in  continuous  session,  see  suggestions  in  note 

»,  post,  p.  703. 

f  Several  orders  of  attachment  "  may,  at  the  option  of  the  plaintiff,  be  issued  at  the  same  time  or  in 
cession  "  <{aoi);  and  if  the  plaintiff  seek  to  attach  debts  or  demands  and  other  property  not  capable 
oanual  delivery,  the  proper  course  seems  to  be  the  obtaining  of  different  orders,  with  the  suitable  notice 
orsed  on,  or  annexed  to,  each. 
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dollars,  that  the  defendant,  C.  D.,  shall  perform  the  judgment  of  the  court  in  the  abort 
styled  action,  or  that  the  property  attached  therein,  or  its  value,  shall  be  forthcoming  and 
subject  to  the  order  of  the  court. 

Witness  our  hands  this  ....  day  of 

(Signature  x>f  obligors.) 

Attest:   ,  S.  L.  C. 

o.  Appraisement  befoie  taking  restoration-bond  (J  21 5.) 

(Caption  stating  style  of  action,  with  "  Appraisement"  instead  of  "  Petition.") 

The  undersigned,   disinterested   housekeepers,   having   been   selected  and   sworn  by 

,  sheriff  of  Lee  county,  appraise  the  property  attached  in  the  above  styled 

action  as  follows,  viz.:  [state  the  articles  and  the  value  of  each  if  more  than  one  (<?)]. 

Witness  our  hands  this  ....  day  of 

(Signatures  of  Appraisers.) 

Attest: ,  S.  L.  C. 

(a)  But  see  4th  paragraph  of  notes,  ante,  p.  85,  as  to  appraising  numerous  articles  of  the 
same  species. 

p.  Bond  to  discharge  attachment  (J§  221,  222.) 

(Caption  stating  style  of  action,  with  "Bond  to  Discharge  Attachment,"  instead  of 
"  Petition.") 

We  bind  ourselves  to  the  plaintiff,  A.  B.,  that  the  defendant,  C.  D.,  shall  perform  the 
judgment  of  the  court  in  the  above  styled  action. 

Witness  our  hands  this  ....  day  of (Signatures  of  obligors.) 

Attest : (This  bond  should  be  attested  by  the  Judge,  if  executed  dur- 
ing a  term  of  the  court :  during  vacation,  it  should  be  attested  by  the  sheriff  if  executed 
prior  to,  and  by  the  clerk  if  executed  after,  the  return  of  the  attachment). 

158.  Attachment  for  Rent  (Code,  §  195  ;  G.  S.,  ch.  66,  art.  2,  §§5, 
6,  11;  Act  0/1893,  §§12,  13,  17,  5.  A,  458-59). 

a.  Affidavit  for  attachment. 

A.  B., Plaintiff,     \ 

against  V 

C.  D., Defendant,  j 

A.  B.  says  [or — E.  F.  says  that  he  is  the  agent  (or — attorney)  of  A.  B.,  and]  that  C.  D. 

owes  him  [or — owes  said  A.  B.]  for  rent  of  land  in county, dollars  payable 

in  money  [or — payable  in — describe  the  property],  which  became  due  on  the  ....  day  of 

[or — will  become  due  within  one  year  from  this  date]  [or — dollars 

of  which  (or — installments  of  which,  of dollars  each)  became  due  on  the 

day  (or — days)  of ,  and  the  residue  of  which  will  become  due  within 

one  year  from  this  date] ;  and  that  there  are  reasonable  grounds  for  belief,  and  affiant  be- 
lieves that,  unless  an  attachment  be  issued  he  [or — the  said  A.  B.]  will  lose  his  rent. 

(Certificate  as  in  Form  I.)  A.  B.  [or— E.  F.] 

b.  Attachment-bond.     See  Form  g,  ante,  p.  700. 

c.  Order  of  attachment  by  a  justice  of  the  peace. 

A.  B Plaintiff, 

against  \  Order  of  Attachment. 

C.  I)., Defendant. 

The  Commonxoealth  of  Kentucky  to  the  sheriff  or  any  constable  of county  (a) . 

It  appearing  from  the  affidavit  of  the  above  named  A.  B.  [or — from  the  affidavit  of 
E.  F.,  the  agent  {or — attorney)  of  the  above-named  A.  B.],  that  the  above-named  C  D. 
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owes  him dollars,  for  the  rent  of  land  in county,  which  [or — dollars  of 

which]  became  due  on  the  ....  day  of ]  [or — installments  of  which,  of 

dollars  each,  became  due  on  the  ....  day  of ],  you  are  commanded 

to  attach  and  safely  keep  the  personal  property  in  your  county,  not  exempt  from  attach- 
ment for  rent,  of  the  said  C.  D.  [and  of the  assignee  (or — under-tenant)  of 

said  C.  D.  found  on  the  leased  premises],  or  so  much  thereof  as  will  satisfy  the  said  debt, 

[with  interest  at  the  rate  of  six  per  centum  per  annum  thereon  (or — on dollars 

thereof)  from  the  ....  day  of ;  or — on  the  aforesaid  installments  from  the 

days   when   they  became  due  as  aforesaid)],  and [not  to  exceed  thirty]  dollars,  the 

probable  costs  of  this  proceeding  (b) ;  and  to  summon  the  garnishees  (c),  if  any,  to  answer* 

in  the  ...*...  circuit  court  on  or  before  the  first  day  of  its  next  term  [naming  a 

term  which  will  not  begin  within  ten  days  after  the  date  of  the  order]  and  to  make  return  hereof 

to  said  court  on  said  day  (d), 

[Or,  after  the  asterisk — in  the quarterly  court  (or — before  the  undersigned)  within 

....  days  after  the  execution  of  this*  order;  and  to  make  return  hereof  to  said  quarterly 

court  (or — to  the  undersigned)  within  said days. 

Witness, ,  a  justice  of  the  peace  for county,  this  ....  day  of , 

J.P C 

(a)  See  Code,  §667  ;  Mender  son,  &c,  v.  Specker,  &c9  79  Ky.,  509. 

(b)  Code,  \  199. 

(e)  As  to  the  mode  of  summoning  garnishees,  see  Forms  i  and  j,  ante,  p.  701. 

(d)  1.  This  conforms  literally  to  the  provisions  of  the  Code  with  reference  to  circuit 
courts  in  general.  $44,  156,  199.  But  it  does  not  conform  thereto  with  reference  to  cir- 
cuit courts  in  continuous  session,  as  they  have  no  terms ;  nor  does  the  act  of  1893,  regu- 
lating practice  in  such  courts  (S.  A.,  419),  make  any  provision  on  the  subject ;  but  it  seems 
to  me  that  an  order  of  attachment  for  rent  which  directs  its  return  to,  and  the  answer  of 
garnishees  to  be  filed  in,  such  a  court  within  twenty  days  after  execution  of  the  order  in 
the  county  in  which  it  is  issued,  or  within  thirty  days  if  executed  elsewhere  in  the  State, 
would  comply  with  "  the  spirit  and  object "  of  the  law  and  probably  be  sufficient.  See 
Irish  Building,  &*c,  Association  v.  demons,  78  Ky.,  79.  And  for  like  reasons  it  seems  to 
me  that  such  orders  should  be  made  returnable  to  a  quarterly  court  or  a  justice  of  the 
peace  within  five  or  ten  days  or  some  other  reasonable  time  after  they  are  executed.  See 
note  (b)  to  Form  c,  ante,  p.  693. 

2.  If  the  claim  be  for  fifty  dollars  or  less,  exclusive  of  interest  and  costs,  the  order  must 
be  returned  to  the  officer  issuing  it ;  if  for  more  than  that  sum  and  not  exceeding  two  hun- 
dred dollars,  the  order  must  be  returned,  at  the  option  of  the  claimant,  to  the  circuit  or 
quarterly  court  of  the  county  in  which  it  issued ;  if  for  more  than  two  hundred  dollars,  to 
the  circuit  court.     Act  of  1893,  &  4.,  459. 

d.  Order  of  attachment  by  a  judge  of  a  quarterly  court, 

[Caption,  6rV.,  as  in  the  last  foregoing  Fotm  previous  to  the  asterisk ;  and  add]  or  in  the 

quarterly  court  within   days  after  the  execution  of  this  order ;  and  to  make 

return  hereof  to  said  quarterly  court  within  said days  (a.) 

Witness, ,  Judge  of  the quarterly  court,  this  ....  day  of , 

,  Judge. 

(a)  See  note  (d)  to  the  last  foregoing  Form. 

e.  Notices  to  garnishees,  to  be  indorsed  on,  or  annexed  to,  the  order  of  attachment. 
See  Forms  i  and  j,  ante,  p.  701. 

f.  Return  of  service  on  garnishees. 

See  Form  k,  ante,  p.  701. 

g.  Bond  of  indemnity  to  constable  (G.  S.,  ch,  66,  art,  2,  J 16;  Act  of  1893,  S.  A.,  461). 
See  Form  m,  ante,  p.  701. 

h.  Bond  for  restoration  of  attached  property  to  person  in  whose  possession  it  was  found  (G,  S,, 
ch.  66,  art.  2,  J 6;  Act  of  1893,  S.  A.,  459). 
See  Form  n,  ante,  p.  701. 
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i.  Appraisement  before  taking  restoration-bond. 

See  Form  o,  ante,  p.  702. 

[It  seems  probable  that  Form  1,  antet  p.  701,  relating  to  the  plaintiff's  bond  to  a  joint 
owner  of  attached  property ;  and  Form  p,  ante,  p.  702,  relating  to  a  bond  to  discharge  the 
attachment,  are  also  made  applicable  by  §  195  to  attachments  for  rent]. 

1 59.  Notice  to  garnishees  in  an  action  to  enforce  satisfaction  of  a  judg- 

ment, after  a  return  of  no  property  found (to  be  indorsed  on 
the  summons.)     (§442)  (a). 

The  object  of  the  within  named  action  is  to  subject  any  debt  owing  to  the  defendant, 
C.  D.,  and  any  demand  or  other  property  which  he  owns  or  in  which  he  has  an  interest, 

to  the  satisfaction  of  the  judgment  in  the  petition  mentioned   for dollars,  with 

interest  from  the  ....  day  of ,  and  costs,  amounting  to dollars,  and 

the  costs  of  said  action. 

Witness,  this day  of ,  C.  L.  C.  C. 

(a)  As  to  the  necessity  of  serving  the  summons,  with  indorsed  notice,  on  garnishees,  in 
order  to  create  a  lien,  see  note  to  }  442,  ante,  p.  324. 

160.  Forms  in  actions  for  injunctions. 

a.  Affidavit  in  an  action  to  enjoin  an  action  at  law  before  judgment  (§  273) 

A.  B., Plaintiff,      \  Lee  Circuit  Court. 

against  \  Affidavit  for  Injunction. 

C.  D., Defendant.  J 

The  plaintiff,  A.  B.,  says  [or — E.  F.  says  that  he  is  the  agent  {or— attorney)  of  the 
plaintiff,  A.  B.,  who  is  absent  from  Lee  county  (or — who  is  physically  unable'  to  attend 
before  an  officer)  and]  that  no  injunction  against  prosecution  of  the  action  in  the  plaintiff's 
petition  mentioned  has  been  refused  by  the  Lee  circuit  court  or  by  any  circuit  judge. 

(Signature  and  certificate  as  in  Form  I.) 

b.  Affidavit  in  an  action  to  stay  proceedings  on  a  judgment  ($  273,  285.) 
(Caption  as  in  last  foregoing  Form.) 

The  plaintiff,  A.  B.,  says  [or— E.  F.  says  that  he  is  the  agent,  &c,  and]  that  no  injunc- 
tion has  been  granted  to  stay  proceedings  on  the  judgment  in  the  plaintiff's  petition  men- 
tioned, and  that  no  injunction  to  stay  said  proceedings  has  been  refused  by  the  Lee  circuit 
court  or  by  any  circuit  judge. 

(Signature  and  certificate  as  in  Form  I). 

c.  Bond  to  obtain  discharge  of  execution-levy.     (}  278-1.) 

(Caption  as  in  Form  I,  with  "  Bond  to  Discharge  Levy,"  instead  of  "Petition.") 

We,  A.  B.,  principal,  and  L.  M-,  his  surety,  undertake  that  said  A.  B.  will  satisfy  the 
execution  which  he  seeks  to  enjoin  in  the  above  styled  action,  to  the  extent  to  which  the 
injunction  may  be  dissolved,  not  exceeding [stating  tht  value  of  the  property  as  ap- 
praised"] dollars. 

Witness  our  hands  this  ....  day  of 

(Signatures  of  obligors.) 

Attest :   ,  C.  L.  C.  C. 

d.  Bon-i  to  retain  possession  of  property  levied  on.     (§  278-1.) 

(Caption  as  in  Form  I,  with  ««  Forthcoming  Bond,"  instead  of  "Petition.") 
We,  A.  B.,  principal,  and  L.  M.,  his  surety,  undertake  that,  upon  a  dissolution,  in 
whole  or  in  part,  of  the  injunction  which  said  A.  B.  seeks  to  obtain,  he  will  have  the  prop* 
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erty  levied  on  under  the  execution  enjoined,  or  its  value,  to- wit, [stating  the  valtu 

as  appraised]  dollars,  forthcoming  and  subject  to  the  order  of  the  court. 

(Signatures  of  obligors.) 
Attest: ,C.  L.  C.  C. 

e.  Bonds  to  be  prescribed  by  the  court  or  officer  granting  an  injunction. 

[In  actions  for  injunctions  other  than  against  executions,  the  court  or  judge  or  justices 
granting  the  injunction  should  prescribe  the  terms  of  the  bond  (§  278—2,  3) ;  which, 
however,  must  be  prepared,  accepted,  and  attested  by  the  clerk  (J}  279,  280) ;  and,  if  the 
terms  be  not  so  prescribed,  bond  should  be  taken  pursuant  to  the  next  following  Form]. 

£.   Bond,  if  terms  have  noi  been  prescribed  as  suggested  in  last  foregoing  Form. 

(Caption  as  in  Form  I,  witfe. "  Bond  for  Damages, "  instead  of  "  Petition.") 

We,  A.  B.,  principal,  and  L.  M.,  his  surety,  undertake  that  said  A.  B.  will  pay  to  the 
defendant,  C.  D.,  such  damages  as  he  may  sustain,  if  it  be  finally  decided  that  the  injunc- 
tion which  said  A.  B.  seeks  ought  not  to  have  been  granted. 

Witness  our  hands  this  ....  day  of 

(Signatures  of  obligors.) 

Attest :   C.  L.  C.  C. 

g.  Affidavit  of  surety  requirable  by  clerk  before  accepting  bond.     See  Form  c,  ante,  p.  692. 

h.   Appraisement  of  property  before  giving  bond  c  or  d,  supra.     (J  278 — I.) 

Adopt  Form  o,  ante,  p.  70?,  substituting  "  levied  on  under  an  execution  from  the  Lee 
circuit  court  in  favor  of  C.  D.  against  A.  B."  for  "attached  in  the  above  styled  action." 

i.    Order  of  injunction.     (J  281.) 

A.  B., Plaintiff,       \  Lee  Circuit  Court. 

against  >  Order  of  injunction. 


J' 


C.  D., Defendants, 

The  Commonwealth  of  Kentucky  to  C.  D.  and  E.  F.: 

You  are  hereby  enjoined  from  proceeding  further  on  the  levy  of  an  execution  from  the 
Lee  circuit  court  in  favor  of  the  above  named  C  D.  against  the  above  named  A.  B.,  said 
levy  having  been  discharged.  [  Or—  from — adopting  the  terms  prescribed  as  suggested  in  Form 
e,  supra,  if  prescribed].  [Or — from — adopting  the  language  of  the  petition  as  to  the  injunction 
prayed for]. 

Witness, ,  clerk  of  the  Lee  circuit  court,  this  ....  day  of 

,  Clerk. 

161.   Bands  ta  be  given,  with  the  approval  af  the  court,  before  obtain- 
ing a  judgment  or  order. 

a-   Bond  of  defendant  to  obtain  transfer  of  issue  from  ordinary  to  equity  docket  (J  14. ) 
(Caption  stating  style  of  action,  with  "  Bond,"  instead  of  "  Petition.") 
We,  A.  B.,  principal,  and  L.  M.,  his  surety,  agree  that  said  A.  B.  will  pay  any  judg- 
ment rendered  in  favor  of  the  plaintiff,  in  the  above  styled  action. 

Witness  our  hands  this  ....  day  of (Signatures  of  obligors.) 

fc>.   Bond  to  obtain  judgment  on  a  lost  writing.     (J  7. ) 

(Caption  of  action,  with  "Indemnifying  Bond,"  instead  of  "  Petition.") 
We,  A.  B.,  plaintiff  in  the  above  styled  action,  and  L.  M.,  his  surety,  agree  to  in- 
demnify C.  D.,  defendant  therein,  against  any  loss  or  damage  he  may  sustain  by  reason  of 
the  judgment  therein. 

Witness  our  hands  this  ....  day  of (a.) 

(Signatures  of  obligors.) 
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(a)  If  the  writing  be  transferable  by  delivery  merely,  the  plaintiff  must  tender  a  bond 
as  in  Form  153  a,  ante,  p.  692,  before  suing. 

C.  Bond  to  obtain  judgment  against  a  defemiant  constructively  summoned,  except  in  actions  by 
the  Commonwealth.     ($410,  411.) 

(Caption  of  action,  with  "Restoration  Bond,"  instead  of  "Petition.") 
We  [A.  B.,  principal,  and]  G.  H.  and  L.  M.  [his  sureties,]  undertake  that,  if  C.  D., 
the  defendant  in  the  above  styled  action,  shall  procure  a  vacation  or  modification  of  the 
judgment  therein,  A.  B.,  the  plaintiff  therein,  shall  restore  to  said  C.  D.  any  property  or 
money  obtained  under  said  judgment,  restoration  of  which  shall  be  adjudged. 

Witness  our  hands  this day  of 

(Signatures  of  obligors.) 

d.  Bond  to  obtain  sale  of  real  property  of  persons  under  disability. 

[See  Form  prescribed by $493  of  the  Code,  which  dispenses  with  bonds  in  certain  cases; 
in  addition  to  which  an  act  of  May  9,  1892  (S.  A.,  57),  dispenses  with  bonds  to  procure 
sales  authorized  by  }  491.] 

e.  Bond  of  distributee  or  legatee  to  obtain  order  of  distribution.     (§435.) 
(Caption  of  action,  with  ««  Refunding  Bond,"  instead  of  "  Petition.") 

We,  A.  B.,  principal,  and  C.  D.  and  E.  F.,  his  sureties,  undertake  to  the  Commonwealth 
of  Kentucky  that  said  A.  B.  will  pay  his  proportion  of  any  debt  that  may  appear  against 
the  estate  of  G.  H.,  deceased,  within  five  years  after  the  grant  of  administration  thereof, 
not  exceeding  the  amount  that  said  A.  B.  may  receive  as  distributee  [or — legatee]  of  said 

G.  H.     Witness  our  hands  this  ....  day  of 

(Signatures  of  obligors.) 

162.    Verdicts. 
I.  General  verdicts.     (§326.) 

a.  Verdict  on  a  plea  in  bar  of  an  action  on  a  promissory  note. 

We,  the  jury,  find  for  the  plaintiff  (a)  [or—  find  for  the  defendant.] 

L.  M.,  Foreman. 

(a)  Notwithstanding  2  329,  which  is  substantially  the  same  as  J  371  of  the  Code  of  1851, 
such  a  verdict  entitles  the  plaintiff  to  a  judgment  for  the  amount  of  the  note  with  interest. 
See  J 384,  which  is  substantially  the  same  as  §422  of  the  Code  of  \%$\  ;  12  B.  M.9  509;  I 
Duv.,  94. 

b.  Verdict  for  the  plaintiff  on  a  plea  in  bar  of  an  action  on  an  account  for  merchandise  sold  to 

the  defendant. 

We,  the  jury,  find  for  the  plaintiff dollars  (a)  [with  interest  thereon  from  the 

....  day  of (b)~\.  L.  M.,  Foreman. 

(a)  See  §329. 

(b)  See  note  {a),  p.  535. 

c.  Verdict  for  the  plaintiff  on  pleas  in  bar  of  actions  for  torts  generally. 

We,  the  jury,  find  for  the  plaintiff dollars  damages  (a). 

L.  M.,  Foreman. 
(a)  See  $326,  subs.  I,  and  329,  and  notes. 

d.  Verdict  for  the  plaintiff  on  a  plea  in  bar  of  an  action  for  converting  specific  personal  prop~ 

erty  to  defendant's  use. 

We,  the  jury,  find  for  the  plaintiff dollars  damages  [with  interest  thereon  from 

the  ....  day  of (a)]. 

(a)  See  note  (4),  p.  106. 
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C.   Verdict  for  the  plaintiff  on  a  plea  in  bar  of  an  action  for  land  and  for  damages  for  withhold- 
ing it  and  for  rents  and  profits. 

We,  the  jury,  find  for  the  plaintiff  the  land  in  the  petition  mentioned,  and dol- 
lars damages  for  withholding  it,  and dollars  for  the  rents  and  profits  of  it  (a). 

L.  M.,  Foreman. 
(a)  See  notes  to  Form  41  a,  p.  553. 

f.  Verdict  in  art  action  for  specific  personal  property. 

We,  the  jury,  find  that  the  plaintiff  is  entitled  to  recover  [or — that  the  defendant  is  en- 
titled to  a  return  of]  the  two  horses  in  the  petition  mentioned;  and  that  the  bay  horse 
therein  mentioned  is  of  the  value  of dollars,  and  that  the  gray  horse  therein  men- 
tioned is  of  the  value  of dollars ;  and  we  assess  the  damages  for  the  taking  and  de- 
tention [or—  for  the  taking,  or — for  the  detention]  thereof  at dollars  {a). 

L.  M.t  Foreman. 

{a)  See  §330  and  notes. 

g.  Verdict  on  a  counter-claim  for  damages  (a). 

If  the  jury  find  the  defendant  entitled  to  damages  equal  to  the  amount  of  the  plaintiff's  de- 
mand, the  verdict  should  be — We,  the  jury,  find  for  the  defendant. 

If  said  damages  exceed  said  amount,  the  verdict  should  be — We,  the  jury,  find  for  the  de- 
fendant   dollars  damages. 

If  such  damages  be  less  than  said  amount,  and  the  plaintiff's  action  be  for  a  tort,  the  verdict 

should  be — We,  the  jury,  find  for  the  plaintiff dollars  damages;  or,  if  )iis  action  be 

on  a  contract,  the  verdict  should  te — We,  the  jury,  find  for  the  plaintiff dollars,  with 

interest  thereon  from  the  ....  day  of L.  M.,  Foreman. 

(a)  See  Code,  $387,  and  17  B,  M,,  681. 

h.    Verdict  on  a  plea  of  set-off. 

If  the  set-off  allowed  and  the  plaintiff's  demand  be  equal  in  amounts,  the  verdict  should  be — 
"We,  the  jury,  find  for  the  defendant. 

If  the  set-off  exceed  the  demand,  the  verdict  should  be — We,  the  jury,  find  for  the  defendant 
dollars,  with  interest  from  the  ....  day  of 

If  the  set-off  be  disallowed,  or  be  allowed  for  less  than  the  demand,  the  verdict  should  be — We, 

the  jury,  find  for  the  plaintiff dollars,  with  interest  from  the  ....  day  of 

L.  M.,  Foreman. 

II.    AS  TO  SEPARATE  GENERAL  VERDICTS   AND  SPECIAL  VERDICTS,  see  }  326  and  notes  (b) 

and  {c)  thereto ;  and  §  327  and  notes.  * 


163.  Judgments, 

I.  Judgments  on  demurrer,  at  law  or  in  equity. 

a.  Judgment  sustaining  a  special  demurrer,  because  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant,     (§§92,94). 

( Caption  of  action. ) 

This  cause  having  been  heard  on  the  special  demurrer  of  the  defendant,  C.  D.,  to  the  pe- 
tition of  the  plaintiff,  A.  B.,  it  is  considered  by  the  court  that  it  has  no  jurisdiction  of  the 
person  of  the  defendant;  and  the  plaintiff  saying  nothing  further,  it  is  adjudged  by  the 
court  that  this  action  be  dismissed  without  prejudice  against  bringing  another  (a) ;  and  that 
from  the  plaintiff  the  defendant  recover  his  costs  herein  expended. 

(a)  See  notes  3,  4,  and  5,  ante,  p.  165. 
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b.  Judgment  overruling  a  demurrer  to  an  answer  pleading  the  plaintiffs  incapacity  to  m. 

(?92,  "8). 

(Caption  of  action.) 

This  cause  having  been  heard  on  the  demurrer  of  the  plaintiff,  A.  B.,  to  the  answer  of  the 
defendant,  C.  D.,  pleading  the  plaintiff's  incapacity  to  sue,  it  is  considered  by  the  court 
that  the  plaintiff  has  not  legal  capacity  to  maintain  this  action ;  and  the  plaintiff  saying 
nothing  further,  it  is  adjudged  by  the  court  that  this  action  be  dismissed,  without  preju- 
dice against  bringing  another  (a) ;  and  that  from  the  plaintiff  the  defendant  recover  hit 
costs  herein  expended. 

(a)  See  note  3,  ante,  p.  165. 

c.  Judgment  sustaining  a  special  demurrer  because  the  court  has  no  jurisdiction  of  the  subject  of 

the  action, 

(Caption  of  action.) 

This  cause  having  been  heard  on  the  special  demurrer  of  the  defendant,  C.  D.,  to  the 
petition  of  the  plaintiff,  A.  B.,  it  is  considered  by  the  court  that  it  has  no  jurisdiction  of 
the  subject  of  this  action  ;  and  the  plaintiff  saying  nothing  further,  it  is  adjudged  by  the 
court  that  this  action  be  dismissed  without  prejudice  against  bringing  another  (a);  and 
that  from  the  plaintiff  the  defendant  recover  his  costs  herein  expended. 

{ft)  See  notes  3,  4,  and  5,  ante,  p.  165. 

d.  Judgment  sustaining  a  general  demurrer  to  the  plaintiff's  petition  or  reply,     (g  93,  94.) 

(Caption  of  action.) 

This  cause  having  been  heard  on  the  general  demurrer  of  the  defendant,  C.  D.,  to  the 
petition  [or — to  the  reply]  of  the  plaintiff,  A.  B.,  it  is  considered  by  the  court  that  the  pe- 
tition does  not  state  facts  sufficient  to  constitute  a  cause  of  action  [or — that  the  reply  does 
not  state  facts  sufficient  to  support  the  plaintiff's  cause  of  action  (a)] ;  and  the  plaintiff 
saying  nothing  further,  it  is  adjudged  by  the  court  that  he  take  nothing  by  his  petition, 
and  that  from  him  the  defendant  recover  his  costs  herein  expended. 

(a)  See  note  (b),  ante,  p.  623. 

II.  Judgments  by  default,  at  law  or  in  equity. 

a.  Judgment  against  the  defendant  in  an  action  on  an  express  or  implied  contract  to  pay  0  ctr* 
tain  sum  of  money  ir  the  rent  or  value  of  specified  property  or  services  (a). 

(Caption  of  action.) 

The  defendant,  C.  D.,  having  [been  duly  summoned  (b)  and]  failed  to  make  defence 
[or — The  defendant,  C.  D.,  having  failed  to  produce  any  evidence  in  support  of  his  affirma- 
tive defence],  it  is  adjudged  by  the  court  that  the  plaintiff,  A.  B.,  recover  from  him 

dollars,  being  the  amount  of  the  note   in  the  petition  mentioned,  with  interest  thereon 

at  the  rate  of  six  per  centum  per  annum  from  the  ....  day  of ,  until  paid 

[or — dollars,  being  the  amount  of  the  note  in  the  petition  mentioned,  with  interest 

thereon  to  this  day]  (c)  [or,  if  the  action  be  an  implied  contract,  as,  for  the  value  of  merchandise, 
the  judgment  should  be  for — dollars,  the  value  of  the  merchandise  stated  in  the  pe- 
tition, with  interest  thereon  at  the  rate  of  six  per  centum  per  annum  from [stating 

the  day  when  the  action  was  commenced  or  an  anterior  day  {d))f  until  paid],  and  the  plaintiff's 
costs  herein  expended. 

(a)  See  Code,  J  359  and  notes  ;  §360;  and  J  126,  subs.  4,  and  note  (e)  thereto. 

(b)  This  statement,  though  usual,  seems  to  be  unnecessary.     See  1  Bush,  196;  6 /A 

394.  . 

{c)  Judgment  may  be  given  in  either  mode :  if  in  the  latter,  it  would  bear  interest  on  the 
aggregate  sum  until  paid.     G.  S.,ch.  60,  }  6;  Act  of  1S92,  S.  A.,  376I 
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(d)  The  right  to  interest  which  accrued  before  the  commencement  of  the  action  de- 
pends on  the  question  whether  or  not  the  petition  alleged  a  request  and  refusal  to  pay  on 
t  day  before  the  commencement  of  the  action  (see  note  (a),  ante,  p.  535)  •  an  averment 
"although  often  requested  "  not  being  sufficient.     See  note  VI.,  ante,  p.  73. 

b.  Judgment  against  the  defendant  in  an  action  for  damages  (a,) 
(Caption  of  action.) 

The  defendant,  C.  D.,  having  [been  duly  summoned  (6)  and]  failed  to  make  defence 
[or— The  defendant,  C.  D.,  having  failed  to  produce  any  evidence  in  support  of  his  affirma- 
tive defence],  it  is  ordered  that  judgment  be  entered  for  the  plaintiff,  A.  B.,  against  the  de- 
fendant for  the  damages  which  the  plaintiff  has  sustained  by  reason  of  the  defendant's  non- 
performance of  the  covenants  [or — by  reason  of  the  defendants  trespass  or  other  wrong  according 
to  the  fact]  in  the  petition  mentioned ;  *  and  the  court  having  heard  said  cause,  to  ascer- 
tain the  amount  of  said  damages,  it  is  adjudged  that,  for  said  non-performance  of  cove- 
nants, the  plaintiff  recover  from  the  defendant   dollars  damages  [with  interest 

thereon  at  the  rate  of  six  per  cent,  per  annum  from  the  ....  day  of ,  until 

paid],  and  the  plaintiff's  costs  herein  expended. 

[Or,  after  the  asterisk — which  damages  are  to  be  inquired  of  by  a  jury;  and  thereupon 
(or— afterward,  &c.)  came  a  jury,  to- wit  (naming  the  jury),  who,  being  sworn  well  and  truly 
to  inquire  of  damages  in  this  action,  upon  their  oath  do  say  that  the  plaintiff  has  sustained 
damages  by  reason  of  the  defendant's  non-performance  of  covenants  \or — trespass]  in  the 

petition  mentioned,  to  the  amount  of dollars:  wherefore  it  is  adjudged  that  the 

plaintiff  recover  from  the  defendant  his  damages  assessed  as  aforesaid  and  his  costs  herein 
expended. 

[Or,  after  the  asterisk — to  ascertain  which  damages  this  cause  is  referred  to , 

the  commissioner  of  this  court,  with  directions  to  ascertain  and  report  the  same,  &c] 

(a)  See  note  (a)  to  the  last  foregoing  Form,  and  \  379  and  notes  thereto. 
\b)  See  note  {b)  to  the  last  foregoing  Form. 

c.  Judgment  against  the  plaintiff  . 

(Caption  of  action.) 

The  plaintiff  having  failed,  by  pleading,  to  traverse  or  avoid  or  estop  the  defendant's 
affirmative  defence,  it  is  adjudged  by  the  court  that  the  plaintiff  take  nothing  by  his  pe- 
tition, and  that  from  him  the  defendant  recover  his  costs  herein  expended  (a). 

(a)  See  Evans  v.  Stone,  &*c,  So  Ky.,  78,  the  decision  in  which  seems  to  be  right  if  it  be 
conceded  that  a  defence  is  presented  by  an  answer  which  avers  that  the  plaintiff  obtained 
the  contract  sued  on  "  by  fraud,  covin  and  misrepresentation ; "  as  to  which  see,  ante, 
note  14,  p.  127,  and  note  \b),  p.  670. 

III.    JUDGMENTS  TO  BE  ENTERED  BY  CLERKS  ON  VERDICTS  IN  ACTIONS  AT  LAW.      (§  384.) 
a.  Judgment  for  the  plaintiff  on  a  verdict  as  in  Form  a,  p.  706. 

And  thereupon  came  a  jury,  to-wit  [naming  the  Jurors],  who,  being  sworn  well  and 
truly  to  try  the  issue  herein,  found  the  following  verdict — "  We,  the  jury,  find  for  the  plain- 
tiff: "  wherefore  it  is  adjudged  by  the  court  that  the  plaintiff  recover  from  the  defendant 
......  dollars,  the  amount  of  the  note  in  the  petition  mentioned,  with  interest  thereon  at 

he  rate  of  six  per  centum  per  annum  from  the  ....  day  of ,  until  paid,  and 

he  plaintiff's  costs  herein  expended. 

>.  Judgment  for  the  defendant  on  a  verdict  as  in  Form  a,  p.  706. 

And  thereupon  came  a  jury,  to-wit  [naming  the  jurors],  who,  being  sworn  well  and  truly 
o  try  the  issue  in  this  case,  found  the  following  verdict — ««We,  the  jury,  find  for  the  de- 
;ndant:"  wherefore  it  is  adjudged  by  the  court  that  the  plaintiff  take  nothing  by  his  pe- 
ition,  and  that  from  him  the  defendant  recover  his  costs  herein  expended. 
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c.  Judgment  for  the  plaintiff  on  a  verdict  as  in  Form  c,  p.  706. 

And  thereupon  came  a  jury,  to-wit  [naming  the  jurors],  who,  being  sworn  well  and  truly 
to  try  the  issue  herein,  found  the  following  verdict — "We,  the  jury,  find  for  the  plaintiff 

dollars  damages:  "  wherefore  it  is  adjudged  by  the  court  that  the  plaintiff  recover 

from  the  defendant dollars,  and  the  plaintiff's  costs  herein  expended. 

d.  Judgment  for  the  plaintiff [or— for  the  defendant]  on  a  verdict  as  in  Form  f,  p.  707  {a). 

And  thereupon  came  a  jury,  to-wit :  [naming  the  jurors],  who,  being  sworn  well  and 
truly,  to  try  the  issue  herein,  found  the  following  verdict  [state  the  words  of  the  verdict] : 
wherefore  it  is  adjudged  by  the  court  that  the  plaintiff  recover  from  the  defendant  [or — 
that  the  defendant  recover  from  the  plaintiff]  the  bay  horse  in  the  petition  mentioned,  if 
to  be  had,  and,  if  not, dollars,  its  value ;  and  the  gray  horse  in  the  petition  men- 
tioned, if  to  be  had,  and,  if  not, dollars,  its  value ;  and dollars  damages  for 

the  taking  and  detention  [or — the  taking or — the  detention]  of  said  horses,  and  the 

costs  by  the  plaintiff  [or — the  defendant]  herein  expended. 

(a)  See  Code,  JJ330  and  388,  and  notes  thereto. 
IV.   Judgment  in  an  ordinary  action  on  a  trial  of  facts  by  the  court,  and 

AFTER    A    PARTY'S    REQUEST    FOR  A    STATEMENT    OF    CONCLUSIONS    OF    FACT. 

(Code,  JK331,  332.) 


A.  B., Plaintiff,     \  Circuit  Court. 

against  \  J  udgmen  t. 

C  D., Defendant.  J 

This  action  having  been  tried  by  the  court  without  a  jury,  the  court  finds  the  following 
facts  from  the  evidence  heard  : 

1.  The  defendant  warranted  the  horse  in  controversy  herein  to  be  sound,  and  the  plain- 
tiff relied  upon  the  warranty,  and  was  induced  thereby  to  make  the  purchase. 

2.  At  the  time  the  horse  was  sold  to  plaintiff  he  was  not  sound,  but  was  afflicted  with 
spavin. 

3.  By  reason  of  his  unsound  condition  at  the  time  of  the  sale,  the  horse  was  worth 
$50  less  than  he  would  have  been  worth  if  sound. 

4.  As  matter  of  law  the  court  concludes  from  these  facts  that  the  plaintiff  has  been 
damaged  to  the  extent  of  $50,  and  that  he  is  entitled  to  judgment  in  that  sum. 

To  all  and  each  of  which  conclusions  of  fact  and  of  law  the  defendant  excepts. 

As  to  such  trials — 

1.  The  Code  (§332)  only  requires  the  judge  to  state  "the  conclusions  of  fact  found, 
separately  from  the  conclusions  of  law,"  if  "one  of  the  parties  request  it,  with  the  view  of 
excepting  to  the  decision  of  the  court  upon  the  questions  of  law  involved  in  the  trial : " 
hence — 

a.  If  a  party,  conceding  that  the  law  is  against  him  if  the  facts  are,  appeal  on  the 
ground  that  the  finding  of  facts  and  consequent  judgment  are  not  sustained  by  the  evi- 
dence, neither  a  statement  of  the  judge's  conclusions  of  fact  nor  a  motion  for  a  new  trial  is 
necessary  {Union  Ins.  Co.  v.  Groom,  4  Bush,  289;  Helm  v.  Coffey,  80  Ky.,  177)  ;  but  the 
party  must  file  a  bill  of  exceptions  which  states  the  evidence  in  full.     Code,  §  335,  subs,  2. 

b.  But  a  motion  for  a  new  trial,  upon  written  grounds  filed,  and,  a  fortiori,  a  statement 
of  the  judge's  conclusions  of  fact  separately  from  his  conclusions  of  law,  are  necessary  to 
enable  a  party  to  maintain  an  appeal  on  the  ground  of  errors  of  law  {Helm  v.  Coffey,  supra; 
Henderson,  <5rV.,  v.  Dupree,  <SrV.,  82  Ky.,  678 ;  American,  &*c,  Society  v.  Bronger,  91  A>.,  406); 
and,  as  such  separation  of  findings  is  necessary  to  enable  a  party  to  complain  of  an  error 
of  law  {American  Society  v.  Bronger),  it  must,  necessarily,  be  made  or,  at  any  rate,  be  re- 
quested, before  making  a  motion  for  a  new  trial,  as  was  held  by  the  Superior  Court  in 
Seely  v.  Potter  &  Co.,  II  Ky.  Law  Rep.,  485,  IVier  v.  Dicker's  admW,  Id.,  523,  and  several 
other  cases.  And  that  court  has  also  held  that  the  separate  finding  must  be  made  a  part 
of  the  record  by  an  order  filing  it  or  by  a  bill  of  exceptions.  II  Ky,  Law  Rep,,  859,  12 
/*.  9S5. 
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2.  Though,  in  general,  an  exception  to  a  final  judgment  upon  an  issue  of  law  or  fact  is 
not  necessary  (see  note  (a)  1,  ante,  p.  264);  it  was  held  in  American  Society  v.  Bronger, 
supra,  that,  in  a  law  and  facts  case,  a  final  judgment  can  not  be  objected  to,  for  the  first 
time,  by  a  motion  for  a  new  trial,  on  the  ground  of  error  of  law,  but  that  it  must  be  ex- 
cepted to  when  rendered. 

3.  In  American  Society  v.  Bronger,  supra,  it  was  held  "that,  in  the  admission  or  re- 
jection of  testimony,  or  the  determination  of  any  legal  question  during  the  progress  of  the 
case,  the  exception  must  be  reserved  at  the  time ;  "  and  the  court  compared  the  necessity 
of  excepting  to  any  alleged  error  committed  during  the  progress  of  the  trial  to  the  neces- 
sity of  excepting  to  an  instruction  to  a  jury ;  and  added  that  "  it  seldom  occurs,  when  the 
trial  judge  is  hearing  both  questions  of  law  and  fact,  that  he  fails  to  decide  the  legal  ques- 
tion before  pronouncing  judgment." 

But,  though  an  interlocutory  decision,  such  as  the  exclusion  of  evidence  offered  by  the 
plaintiff  or  the  admission  of  evidence  to  which  he  objects,  must  be  excepted  to  when 
made  (see  note  (a)  1,  ante,  p.  264),  I  submit  that  a  judge's  interlocutory  opinion  as  to  the 
effect  of  certain  evidence,  or  as  to  the  burden  of  proof  or  anything  else,  stands  on  a  different 
footing  from  an  instruction  to  a  jury  with  reference  thereto,  because  the  judge's  opinion 
may  change  before  he  decides  the  case;  and  an  exception  thereto  seems  as  unnecessary  as 
an  exception  to  a  chancellor's  opinion,  which  is  not  accompanied  by  an -order  of  sale,  that 
the  plaintiff  is  entitled  to  a  sale  of  certain  property  to  satisfy  his  demand.  See  cases  cited 
in  note,  ante,  p.  466. 

4.  ••  If  the  exception  be  to  a  decision  admitting  or  excluding  testimony,  or  concerning 
its  meaning  or  effect,  so  much  of  the  evidence  as  is  necessary  to  explain  the  exception, 
and  no  more,  shall  be  stated"  in  a  bill  of  exceptions.     Code,  J  335,  subs.  I. 

5.  Though  the  Code  (}  331)  declares  that  ••  the  finding  of  the  court  shall  have  the  same 
effect  as  that  of  the  jury  would  have  had  ; "  and  though  it  is  settled  that  the  admitting  be- 
fore a  jury  of  incompetent  evidence,  if  objected  to  (2  Litt.,  305-6),  is  ground  for  a  new 
trial,  unless  the  evidence  objected  to  be  irrelevant  ($/.  J.  Af.,  216),  or  unless  the  competent 
evidence  in  the  case  be  conclusive  against  the  party  complaining  (3  Litt.,  77 ;  10  B. 
M.,  317);  in  the  law  and  facts  case  of  Andrews  v.  Hayderis  adm'r,  88  Ay.,  455,  a  judg- 
ment against  the  plaintiff,  from  which  he  appealed  on  the  ground  that  incompetent  evi- 
dence had  been  admitted,  was  affirmed,  not  on  the  ground  that  the  plaintiff  had  failed  to 
object  to  the  incompetent  evidence,  nor  on  the  ground  that  it  was  irrelevant,  nor  on 
the  ground  that  the  other  evidence  was  conclusive  against  the  plaintiff,  but  on  the 
ground  that  the  judge,  in  deciding  against  him,  must  be  presumed  to  have  disregarded 
the  incompetent  evidence;  because,  said  the  court,  "the experience  of  every  one  familiar 
with  the  trial  of  such  cases,  where  the  law  and  facts  are  submitted  to  the  court,  has  taught 
him  that  much  evidence  is  often  introduced  that  the  trial-court  would  not  permit  to  go  to  the 
jury,  because  of  the  ability  of  the  judge  to  take  the  grain  from  the  chaff  and  to  decide  the 

case  alone  upon  the  law  and  such  testimony  as  is  proper  to  be  considered ; "  and,  also, 
upon  the  ground  that,  in  the  opinion  of  the  Court  of  Appeals,  after  having  "read  the  tes- 
timony carefully,  .  .  .  excluding  all  the  testimony  that  was  irrelevant  or  incompetent, 
the  judgment  should  have  been  rendered  for  the  defendant." 

I  suppose  that  the  judge  can  cure  his  error  in  admitting  incompetent  testimony,  by 
stating  in  his  "conclusions  of  facts  found"  that  he  had  disregarded  it,  just  as  such  error 
■can  be  cured  by  instructing  the  jury  to  disregard  such  evidence.  2  Met.,  5.  But,  if  the 
judge  failed  to  take  the  grain  from  the  chaff  when  the  evidence  was  objected  to,  can  it  be 
reasonably  supposed  that  he  did  so  afterward,  in  the  absence  of  his  statement  that  he  did  so  ? 
And  if  the  judge  can  be  presumed  in  any  case,  must  he  not  be  presumed  in  all  cases,  to  have 
disregarded,  in  his  finding,  all  incompetent  evidence,  though  relevant,  and  though  admitted 
notwithstanding  objections  thereto?  Does  such  a  doctrine  conform  to  the  Code,  which 
declares  that  the  judge's  finding  of  facts  shall  have  the  same  effect  as  a  verdict  ?  And  does 
not  the  case  of  Andrews  v.  Hayden's  admyr  place  the  two  on  essentially  different  grounds,  by 
making  the  validity  of  the  former  depend  on  the  preponderance  of  the  competent  testi- 
mony, whilst  the  validity  of  the  latter  depends  on  its  conclusiveness  ? 

6.  From  the  above  cited  decisions  of  the  Court  of  Appeals  it  seems  necessarily  to  fol- 
low, as  has  been  held  by  the  Superior  Court  in  numerous  cases,*  that,  in  the  absence  of 
the  judge's  statement  of  "  the  conclusions  of  fact  found,  separately  from  the  conclusions 
of  law,"  nothing  can  be  considered  on  an  appeal  except  the  sufficiency  of  the  pleadings  to 
authorize  the  judgment;  and,  if  the  bill  of  exceptions  state  the  evidence  in  full,  its  suf- 
ficiency to  sustain  the  judgment,  which  must  be  considered  as  if  it  had  been  a  verdict. 

*  See  S  ICy.L.  Rep^ 965 ;  9  la\  15*,  7™,  10x3 ;  xo  IdH  3*3 ;  xx  Ia\,  399, 485 ;  xa  Id.,  29a ;  13  Idn  9a,  97a. 
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V.  Judgments  t  and  orders  in  equity,  other  than  on  demurrer  or  by  default. 

a.  Commencement  of  a  judgment  or  order  (a) . 
(Caption  of  action). 

This  cause  having  been  heard  on  the  pleadings,  and  fhe  depositions  extept  that  of 
S.  T.,  and  the  exhibits  except  the  plaintiff's  Exhibit  A  {b). 

[Or — This  cause  having  been  again  heard  on  the  papers  previously  read,  and  on  the  report 
of  the  commissioner  herein  and  the  defendant's  exceptions  thereto  [or— &c.t  according  to 
the  fact],  it  is  adjudged  [or — ordered]  by  the  court  that],  &c. 

(a)  "The  decree  ought  to  show  on  its  face  upon  what  the  cause  is  heard;  e.  g.,  the  bill, 
answer,  replication  thereto,  and  exhibits,  or  so  many  of  them  as  constituted  the  foun- 
dation of  the  decree,  without,  however,  reciting  their  contents,  as  was  formerly  the  prac- 
tice in  England."     4  Minor* s  Institutes,  1333. 

(b)  See  Code,  }  128,  subs.  2. 

b.  Conclusion  of  a  judgment  against  the  plaintiff  (a) . 

Wherefore  it  is  adjudged  by  the  court  that  the  plaintiff's  petition  be  dismissed,  and 
that  from  him  the  defendant  recover  his  costs  herein  expended. 

(a)  See  4  Minors  Inst.,  1341. 

C.  Judgments  in  actions  in  circuit  courts  generally  %  to  enforce  a  mortgage  on  land  or  a  vendor*  s 
lien  for  purchase  money  (a),  the  plaintiff  being  the  only  encumbrancer  and  his  entire 
demand  being  due  (b) . 

(Caption  of  action.) 

This  cause  having  been  heard  [<5rV. — see  Form  V  a,  supra],  it  is  considered  by  the  court 
that  the  plaintiff,  A.  B.,  has  a  lien  on  the  land  in  the  petition  mentioned,  to-wit:  [describe 
the  land(e)]  for dollars,  with  interest  thereon  at  the  rate  of  six  per  centum  per  an- 
num from  the  ....  day  of ,   until   paid,  and  his  costs  herein,  including 

dollars  hereby  allowed  to  the  commissioner,  M.  B.,  for  selling  said  land;  and  it  is 

adjudged  by  the  court*  that  said  land  can  not  be  divided  without  materially  impairing 
its  value; 

[Or — that  said  land  can  be  divided  without  materially  impairing  its  value,  and  that,  for 
the  purpose  of  selling*,  it  be  divided  into parcels,  bounded,  respectively,  as  fol- 
lows (c) ;] 

[Or,  after  the  last  asterisk — the  report  of  the  commissioners,  L.  M.  and  N.  O.,  dividing  it, 
is  confirmed  and  made  a  part  of  this  judgment  (d; )] 

and  that  [at («*)],  on  a  credit  of [or—  on  credits  of for  equal 

parts  of  the  purchase-money  (/)]  on  the  ....  day  of ,  [or— on  the  first  day 

of  the  first  term  of  the circuit  court],  M.  B.,  the  master-commissioner  of  this  court 

[or — who  is  appointed  commissioner  to  execute  this  judgment]  shall,  at  public  auction,  to 

the  highest  bidder,  sell  said  land ;  [or— sell,  separately,  so  many  of  the  aforesaid 

parcels  of  land  as  may  be  necessary  to  pay  the  aforesaid  money,  interest,  and  costs ;] 

[Or— sell   so  much  of  said  land  or  so  many  of  the   aforesaid   parcels  thereof  as 

may  be  necessary  to  pay  (&V.,  as  above),  offering  the  same  first  in  parcels  and  then  as  a 

whole  (g);] 

and  for  the  purchase-money  he  shall  take  a  bond  [or — bonds],  with  good  surety,  [payable 


t  What  was  formerly  a  dtcrt*  is  now  a  judgment,    Crtty  \  368 ;  3  Met,  548. 

J  See  in  the  Appendix  hereto  the  act  of  189a  regulating  practice  in  circuit  ccmrts  in  continuous 
session,  with  reference  to,  1,  providing  for  payment  of  taxes  on  real  property  ordered  to  be  sold ;  a,  re- 
quiring bidders  to  deposit  money  enough  to  cover  the  expenses  of  a  resale;  3,  the  terms  of  sale,  as  to  being 
for  cash  or  on  credits ;  4,  newspaper  advertisements  of  sales ;  and  5,  the  persons  to  whom  the  purchaser's 
bonds  should  be  payable,  and  proceedings  thereon. 
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to (£)],  and  bearing  interest  at  the  rate  aforesaid. t     Said  M.  B.  shall  advertise 

said  sale  by  printed  0* — written]  notices  of  the  time,  place,  and  terms  thereof,  posted  at 

for  at  least  ....  days  next  before  the  sale  [and  by  publishing  said  notice 

times  in   naming  a  newspaper  or  papers]  [or — shall  post  notices  of  the  time,  place, 

and  terms  of  said  sale  in  the  same  manner  as  sheriffs  are  required  to  do  before  selling  land 
under  execution  (1 )]. 

(a)  As  to  judgments  in  actions  for  judgments  both  in  personam  and  in  rem,  see  the  next 
following  Form.  The  present  Form  is  founded  on  the  supposition  that  the  plaintiff  sued 
for  an  enforcement  of  a  lien  according  to  the  old  practice.  Before  the  adoption  of  the 
Code  the  chancellor  had  power,  which  is  now  forbidden  (J375),  to  foreclose  a  mortgage, 
though  the  general  practice  was,  as  in  a  vendor's  suit  to  enforce  a  lien  for  purchase-money, 
to  order  a  sale  of  the  land  to  pay  the  debt,  without  giving  any  other  relief,  unless,  inde- 
pendently of  the  lien,  the  chancellor  could  take  cognizance  of  the  demand  secured  thereby ; 
in  which  case  the  plaintiff,  even  under  a  prayer  for  general  relief,  could  obtain  a  personal 
decree  against  the  defendant  for  any  money  left  unpaid  by  the  sale  (1  Mon.9  67 ;  5  Id.,  78; 
7  Id.,  544  and  548-49) ;  and  it  seems  clear  that  the  chancellor  now  has  power  to  grant  such 
relief  in  personam,  though  the  plaintiff,  to  entitle  himself  thereto,  must  make  a  special 
prayer  therefor,  unless  defence  has  been  made  to  his  action.     Code,  \  90. 

But,  before  foreclosing  a  mortgage  or  decreeing  a  sale  to  pay  a  mortgage  or  lien-debt,  a 
decree  nisi  was  necessary ;  namely,  a  decree  that  the  mortgage  would  be  foreclosed,  or  an 
order  of  sale  be  made,  unless  the  defendant  should  pay  the  money  ascertained  to  be  due 
within  a  certain  time,  the  time  allowed  being  usually  about  six  months  (5  Mon.,  80;  6  Id., 
129;  7  Id.,  548;  1  B.  M.,  197) ;  though  it  might  be  enlarged  or  diminished  according  to 
circumstances  (Hardin,  520;  1  Bibb,  528-29;  5  Mon.,  So) ;  and  it  was  necessary  that  the 
time  should  expire  during  a  term  of  court,  so  that' the  court,  and  not  a  commissioner  or 
the  plaintiff  or  other  person,  might  determine  whether  or  not  the  money  had  been  paid  or 
tendered,  &c.  I  Mon.,  66;  5  Id.,  80;  6  Id.,  129  and 254 ;  7  Id.,  543  and  548.  The  Code 
(?374)  authorizes,  but  does  not  require,  an  order  of  sale  to  be  made  without  an  order  nisi. 

And  an  order  of  sale  was  held  to  be  erroneous  because  it  failed  to  direct  that  the  bal- 

.  ance  of  the  proceeds,  if  any,  after  satisfying  the  plaintiff's  demand,  should  be  paid  to  the 

defendant,  though  it  was  conceded  that  the  defendant  would  have  been  equitably  entitled 

thereto  without  such  direction  (1  A/on.,  66);  as  to  which  see  $$694,  subs.  2,  695  and  697. 

(6)  As  to  judgments  when  there  are  other  lien  debts,  see  22692  and  694,  subs.  3,  and 
notes ;  and  Form  56,  p.  576,  and  notes  thereto.  As  to  judgments  when  the  plaintiff's  lien- 
claims  are  not  all  due,  see  J  694,  subs.  3,  and  Form  55,  p.  575,  and  notes. 

(c)  Sec  note  (6),  ante,  p.  297. 

(d)  The  report  should  not  be  confirmed  unless  it  contains  proper  descriptions  of  the 
parcels:  if  it  contain  them,  the  making  of  it  a  part  of  the  judgment  would,  I  suppose, 
comply  with  the  rule  laid  down  in  the  cases  cited  in  the  last  foregoing  note.  See  Posey  v. 
Green,  78  Ky.,  168. 

(e)  The  judgment  may,  but  need  not,  fix  the  place  of  sale:  if  not  so  fixed,  the  sale 
must  be  made  at  the  court-house  door. 

(/)  The  credit  must  be  not  less  than  six  months  (J  696),  and  may  be  more  according 
to  circumstances.     84  Ay.,  418-19. 

(g)  In  an  action,  to  subject  land  assigned  for  the  payment  of  debts,  the  petition  prayed 
for  a  sale  of  the  land  or  so  much  thereof  as  might  be  necessary  to  pay  the  debts;  the  as-  . 
signee's  answer  consented  to  a  sale  of  so  much  of  the  land  as  would  pay  the  debts ;  and 
the  court  ordered  a  sale  of  the  entire  tract,  which  was  sold  as  an  entirety  ;  the  assignor  ex- 
cepted to  the  report  of  sale;  and  upon  his  appeal  from  the  original  judgment  and  from  a 
judgment  overruling  his  exceptions  to  the  sale,  both  judgments  were  reversed,  because, 
said  the  court,  "  it  is  evident  that  the  land  could  have  been  divided,  and  there  was  no 
evidence  upon  which  to  base  the  conclusion  that  a  division  was  impracticable;  "  and  the 
cause  was  remanded  "  with  directions  to  set  aside  the  order  of  sale  and  order  a  resale,  re- 
quiring a  division  of  the  tract,  so  that  it  may  be  advertised  and  offered  first  in  parcels  and 
then  as  a  whole."      Vanmeter  v.  Vanmeteris  assignee,  88  Ky.,  448. 

It  might  frequently  happen  that  a  sale  of  part  of  a  tract  would  bring  the  sum  to  be 
raised,  though  a  division  of  it  would  materially  impair  the  value  of  both  the  sold  and  un- 
sold parts;  and  that  a  sale  of  an  entire  tract  would  bring  less  than  sales  of  it  in  parcels. 
Section  494  was  intended  to  protect  debtors  against  such  consequences;  and  it  seems  to 
me  that  any  order  of  sale  which  fails  to  decide  whether  or  not  the  land  can  be  divided 
without  materially  impairing  its  value  is  erroneous ;  that,  clearly,  when  the  court  decides 

fThis  would  probably  be  required  by  g 698,  subs,  a,  though  not  inserted  in  the  order. 
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that  the  land  can  not  be  divided  without  such  impairment  and  orders  a  sale  of  it,  tbe  com- 
missioners most  sell  it  though  it  bring  mure  than  the  sum  to  be  raised  * ;  and  that  a  de- 
cision that  the  land  can  be  divided  without  such  impairment  should  not  necessarily  be  fol- 
lowed by  an  order  to  offer  it  first  in  parcels  and  then  as  a  whole;  as,  for  instance,  whea 
the  court  decides  that,  for  purposes  of  sale,  a  tract  in  a  city  shall  be  divided  into  lots, 
streets,  and  alleys. 

{h)  The  judgment  need  not  name  the  obligee:  if  not  named,  the  commissioner  must 
take  bonds  payable  to  himself.     }  697. 

(/*)  In  Barnes  v  Jackson's  adm'r,  85  Ay.,  41 1-12,  the  court  affirmed  a  judgment  which, 
after  fixing  the  credits,  &c,  "  directed  the  commissioner,  before  making  the  sale,  4  to  post 
notices  of  the  time,  place,  and  terms  of  sale  as  sheriffs  are  required  to  do  before  selling 
land  under  execution  ;'  "  because,  said  the  court,  "  the  direction  to  the  commissioner  was 
equivalent  to  directing  him  to  sell  the  land  at  the  court-house  door  in  Laurel  county  on  the 
first  day  of  some  county  or  circuit  court  for  that  county,  to  be  fixed  by  the  commissioners." 

No  doubt,  the  court  may  fix  the  time  of  sale  either  by  naming  a  certain  day  or  a  day 
which  can  be  made  certain ;  as,  the  first  day  of  a  term  of  a  court  commencing  after  a  time 
or  an  event  designated  by  the  court  (see  2  Duv.,  124);  and  the  decision  in  Barms  v. 
Jackson's  adnCr  would  have  been  right  if  the  judgment  had  fixed  the  time  of  sale.  Bat, 
obviously,  the  judgment  authorized  a  sale  on  the  first  day  of  any  county  court  or  circcit 
court  which  the  commissioner  might  select ;  whilst,  not  only  does  \  696  declare  that  sales 
under  an  order  of  court  shall  be  made  "after  such  notice  of  time  ...  of  sale  as  the 
court  may  direct"  (as  to  which  see  I  Duv.,  347-48;  2  Id.,  124),  but  it  has  been  settled 
independently  of  statutory  provisions  that  decrees  of  sale  must  prescribe  the  duties  of  the 
commissioner  and  leave  nothing  to  his  discretion.  4  Lift.,  302  ;  5  Mon.,  339;  6  //.,  265; 
3  Dana,  181  ;  9  Bush,  668;  10  Id.,  67;  13  /</.,  371  and 474. 

d.  Judgments  in  an  action  for  a  personal  judgment  (a),  and  for  enforcement  of  a  mortgage  om 
land  or  a  vendor's  lien  for  purchase-money,  the  plaintiff  being  the  only  encumbrancer 
and  his  entire  demand  being  due  (b). 
.  (Caption  of  action.) 

This  cause  having  been  heard  [<&V. — See  Form  a,  ante,  p.  712],  it  is  adjudged  by  the 
court  that  the  plaintiff,  A.  B.,  recover  from  the  defendant,  C.  D., dollars,  with  in- 
terest thereon  at  the  rate  of  six  per  centum  per  annum  from  the  ....  day  of 

until  paid,  and  the  plaintiff's  costs  herein  expended.  And  it  is  further  adjudged  by  the 
court  that  the  plaintiff  has  a  lien  on  the  land  in  the  petition  mentioned,  to-wit :  [desrrittmg 

it  (c)]  for  the  aforesaid  money  and  interest  and  his  costs  herein,  including dollars 

hereby  allowed  to  the  commissioner,  M.  B.,  for  selling  said  land ;  and  [adopt  so  much  cf 
the  last  foregoing  Form,  after  the  first  asterisk  therein,  as  may  be  applicable  fa  the  case  {d)]. 

But  the  foregoing  order  of  sale  shall  not  be  executed  without  permission  of  the 
court  (*\  and  the  cause  is  retained  for  further  proceedings  with  reference  thereto. 

{a)  Formerly,  in  an  action  to  enforce  a  lien,  the  plaintiff  could  not  get  a  personal  de- 
cree against  the  defendant  except  for  money  left  unpaid  by  a  sale  of  the  property,  nor  un- 
less the  chancellor  had  jurisdiction  of  his  demand  independently  of  the  lien  (see  note  (a), 
ante,  p.  713).  But,  under  $  376  of  the  Code  it  is  otherwise;  though  the  plaintiff  has  the 
option  to  sue  at  law  on  a  legal  demand,  and  in  equity  to  enforce  a  lien  for  its  payment 
(Code,  §692;  Rives  v.  Brown,  <5rY.,  8 1  Ay.,  636);  and,  as  between  the  assignor  and  as- 
signee of  a  note,  the  assignee's  suit  in  equity  is  no  excuse  for  negligence  in  prosecuting 
the  payor  to  insolvency.     I  Met.,  294;  7  Bush,  75  ;  Rives  v.  Brown,  &*c,  supra. 

(b)  As  to  orders  of  sale  under  other  circumstances,  see  note  (b),  ante,  p.  713. 

(c)  See  note  (b),  ante,  p.  297. 

id)  If  the  court  should  make  an  order  of  Rale,  with  a  provision  that  it  shall  not  be  exe- 
cuted without  permission  of  the  court,  the  time  of  sale  might  be  fixed  by  requiring  it  to 

be  made  "  on  the  first  day  of  the  first  term  of  the county  court  or circuit 

court,  commencing  more  than days  after  execution  of  this  order  of  sale  shall  be  per- 
mitted by  the  court."     See  note  (1),  supra. 


\ 


•Section  696  declares  that  "the  notice  nf  sale  must  state  for  what  sum  of  money  it  is  to  be  made." 
But  it  seems  clear,  1,  that  said  provision  applies  to  the  commissioner  without  being  embraced  in  the  order 
of  sale ;  and,  a,  that  it  does  not  apply  to  a  case  in  which  the  court  decides  that  the  land  can  not  be  dinded 
without  impairment  of  value,  and  orders  a  sale  of  it  without  saying  -  or  so  much  thereof  as  may  be  neces- 
sary to  pay,"  &c. 
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(e)  An  act  of  1828  (Af.  <&*  B.f  635),  substantially  re-enacted  by  the  It.  S.  (ch.  36,  art.  5), 
le  G.  S.  (ch.  38,  art.  4),  and  an  act  of  1893  is-  A-*  IO°9)>  declared  that,  "after  obtaining 
final  decree  for  lands,  slaves,  money  or  other  specific  thing,  in  any  court  having  chancery 
irisdiction,  the  clerk  of  said  court  shall,  upon  the  request  of  the  party  obtaining  such  de- 
ee  or  his  attorney,  issue  any  writ  of  execution  which  would  be  appropriate  and  is  al- 
wable  in  a  court  of  law."  It  is  clear  that  the  act  of  1828  did  not  prohibit  the  vendition 
conditional  decrees  nor  authorize  the  issuing  of  executions  thereon  ;  but  it  seems  to  me 
at,  upon  an  unconditional  decree,  capable  of  enforcement  by  an  execution,  the  act  en- 
led  the  plaintiff  thereto,  though  not  expressly  authorized  or  allowed  by  the  decree;  and 
at  such  is  the  law  now  as  to  unconditional  judgments  in  equity;  and  moreover  that, 
ider  £376  of  the  Code,  in  an  action  in  equity  on  a  lien-debt,  the  plaintiff  is  entitled,  in 
e  outset,  to  an  unconditional  personal  judgment  for  any  money  which  he  shows  himself 
titled  to  recover  from  the  defendant,  whether  on  a  legal  or  an  equitable  demand;*  and 
at  the  chancellor  has  no  right  to  prohibit  the  issuing  of  an  execution  thereon,  whereby 
operty  not  embraced  by  the  lien  may  be  subjected ;  though,  having  rendered  such  judg- 
ing he  may  and  should  refuse  purely  equitable  relief,  as,  by  ordering  a  sale  of  the  prop- 
ty,  until  the  legal  remedy  has  been  exhausted  or  waived:  consequently,  I  submit  that 
e  forms  on  this  subject  in  Bullitt's  Codes,  p.  204,  and  in  the  Code  of  1854,  p.  380,  are 
•oneous;  the  former  in  not  providing  against  contemporaneous  enforcements  of  both  the 
dgment  in  personam  and  the  judgment  in  rem;  and  the  latter  in  declaring  that  "exe- 
tion  may  be  issued  for  any  part  of  the  debt  and  costs  adjudged  to  the  plaintiff  that  may 
nain  unpaid  by  the  sale  of  the  mortgaged  property ;  or  execution  may  be  issued  by  the 
lintiff's  order  for  the  whole  of  the  debt  and  costs  before  any  sale,  in  which  case  no  sale 
ill  be  made  of  the  mortgaged  property  until  the  return  of  the  execution : "  for  reasons 
lilar  to  those  upon  which  it  was  settled  that  the  time  allowed  by  a  decree  nisi  for  pay- 
I  money  must  expire  during  a  term  of  court  (see  2d  paragraph  of  note  (a),  ante,  p.  713), 
I  in  view  of  decisions  in  4  Litt.,  192-93,  and  several  similar  cases,  I  submit  that  the 
incellor,  and  not  the  plaintiff  nor  the  clerk  of  the  court,  must  determine  whether  or  not 
s  plaintiff  has  exhausted  or  waived  his  legal  remedy ;  and  that  the  chancellor  should  re- 
ire  information  as  to  those  facts  so  that  he  may  determine  how  the  order  of  sale  should 
made ;  or,  if  made,  how,  if  at  all,  it  should  be  amended  before  being  acted  on. 

Judgment  for  the  conveyance  and  possession  of  land. 
(Caption  of  action.) 
This  cause  having  been  heard  [<5rV.,  see  Form  a,  ante,  p.  712],  it  is  adjudged  by  the 

irt  that,  on  or  before  the  ....  day  of the  defendant,   , 

vey  to  the  plaintiff, ,  the  land  described  in  the  plaintiff's  petition  (a), 

h  general  warranty  of  title  thereto  (6),  and  surrender  to  him  possession  thereof,  and  pay 
rim  his  costs  herein  expended. 

(a)  This  Form  is  substantially  the  same  as  one  in  the  Code  of  1854  (p.  381),  except  that 
latter  contains,  after  the  word  "petition,"  the  words  "lying  in  Franklin  county,  on 

ison  creek;"  which,  as  they  did  not  identify  the  land,  were  immaterial.     tyBush,  474. 

The  court  may  require  a  commissioner  to  convey  the  land  g  394) ;  but  whether  he  or 
defendant  be  so  required,  it  does  not  seem  necessary,  as  it  is  in  an  order  of  sale  (see 

e  (£),  ante,  p.  297),  that  the  judgment  should  describe  the  land  ;  because  a  deed  which 

5  properly  to  describe  it  should  be  adjudged  insufficient,  if  made  by  the  defendant ;  and, 

lade  by  a  commissioner,  the  court  should  refuse  to  approve  it.     J  398. 

(o)  See  note(</),  ante,  p.  577. 

[As  an  apology  for  not  furnishing  additional  forms  of  judgments  in  equity,  suggestions 
o  a  number  of  which  may  be  found  in  preceding  forms  of  Petitions  in  Equity  and  notes 
eto,  I  quote  the  following  statement  of  the  Commissioners  of  the  Code  of  1854  (p.  381). 
'•The  judgments  in  equitable  actions  are  varied  so  much  by  the  circumstances  of  each 
:  that  it  is  considered  useless  to  prepare  forms,  especially  as  those  judgments  are  usually 


*  But  it  seems  probable  that  a  plaintiff  suing  in  equity  must  conform  to  the  rules  of  equity,  in  order  to 
in  a  personal  judgment ;  that,  for  instance,  in  an  action  for  the  purchase-money  of  land  sold  by  exe- 
ry  contract,  and  to  enforce  a  lien  therefor,  the  plaintiff  must  aver  his  ability  and  willingness  to  convey 
and  according  to  the  contract,  in  order  to  entitle  himself  either  to  a  judgment  in  personam  or  in  rem, 
gh  such  averment  would  not  be  necessary  in  an  action  at  law  for  the  purchase-money.  See  note  at 
of  page  X13,  ante. 
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written  out  by  the  judge.  Consequently  we  have  only  prepared  two-  forms  of  judgments 
in  equitable  actions,  and  the  commencement  of  a  judgment  where  an  answer  has,  bean filed. 
It  will  be  seen  that  even  in  a  case  of  a  judgment  on  the  foreclosure  of  a  mortgage*  con- 
siderable variations  as  to  the  time  and  place  of  sale,  and  manner  and  time  of  advertisement, 
might  be  proper."] 

164.  Executions.^ 

I.  Executions  from  circuit  courts  on  judgments  at  law. 

a.  Writ  df Fieri  Farias. 

[See  Form  "prescribed  in  G.  S.t  ch.  38,  art.  1,  }  2,  and  Act  of  1893,  &  A.t  IO°4- 
Such  Forms  should  conclude  with — 

Witness,   ,  clerk  of  the circuit  court,  this  .v. . .    day  of  

1 Clerk, 

by ,D.C] 

b.  Writ  of  Venditioni  Exponas. 

[See  Form  prescribed  in  G.  S.f  ch.  38,  art.  5,  and  Act  of  1893,  &  A*  IO°9>  ****  C9Bm 
elude  with — 

Witness,  (&c.t  as  in  last  foregoing  Form.)] 

c    Writs  of  Capias  ad  Satisfaciendum. 

{See  Form  prescribed  in  G.  S.t  ch.  38,  art.  3,  and  Act  of  1893,  £  A.,  1008,  which  au- 
thorize the  writ  upon  "judgments  for  a  trespass  vietarmis,  for  seduction,  or  for  slander, 
written  or  verbal,  or  for  malicious  prosecution ;  "  and  the  defendant  can  not  be  discharged 
as  an  insolvent  debtor  until  ten  days  after  he  has  given  notice  of  his  application,  and  fur- 
nished to  the  plaintiff  or  his  agent  or  attorney  a  copy  of  the  schedule  of  the  property  he 
intends  to  surrender.     G.  S.,  ch.  58,  art.  1,  {  1 ;  Act  of  1892,  £  A.t  87. 

But  }  168  of  the  Code  authorizes  such  writ,  and  adopts  said  form,  "  upon  judgments  in 
actions  in  which  the  defendant  has  been  arrested  and  held  to  bail ;  "  with  a  provision  that 
the  defendant  may  be  discharged  as  an  insolvent  debtor  after  reasonable  notice  of  his  appli- 
cation, &c.     Conclude  with — 

Witness,  (&c.f  as  in  Form  a,  supra.)] 

d.    Writ  of  Habere  Facias  Possessionum,  with  Fieri  Facias  for  Damages,  &*c. 

A  B., Plaintiff,      "|  Circuit  Court. 

against  V  Execution. 

CD., Defendant.  J 

The  Commonwealth  of  Kentucky  to  the  sheriff  of county : 

We  command  you  forthwith  to  take  and  deliver  to  A.  B.,  the  plaintiff  in  the  above 

styled  action,  a  tract  of  land  situate  in county  and  bounded  as  follows :  [describing  it 

so  as  to  identify  it],  the  right  to  which  was  adjudged  to  him  in  said  action  ;  and  that,  of  the 

estate  of  C.  D.,  the  defendant  in  said  action,  you  cause  to  be  made  dollars,  being 

the  damages  adjudged  to  said  A.  B.  in  said  action,  with  interest  thereon  at  the  rate  of  six 

per  centum  per  annum  from  [the  date  of  the  judgment],  and  also dollars  which  were 

adjudged  to  said  A.  B.  for  his  costs  in  said  action;  whereof*  the  said  C.  D.  is  convicted, 
as  appears  to  us  of  record  ;  and  that  you  have  said  sums  of  money  before  our  said  court  on 

the  ....  day  of    ,  to  render  to  the  said  A.  B. ;  and  that  you  have  then  there 

this  writ. 

Witness,  [<5rV.,  as  in  Form  a,  supra.] 

f  Circuit,  quarterly,  and  justices'  courts  are  required  to  appoint  monthly  rule-days  for  the  returaof 
•executions,  "  not  under  thirty  nor  over  seventy  days  from  the  test."  G.  S^  ch.  38,  art.  x,  \\  9  and  5,  aid 
Art.  x8,  g  1 ;  Act  of  1893,  &  A.,  1005,  1006. 
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e.  Executions  on  judgments  in  actions  for  specific  personal  property* 

(I)  Execution  for  the  plaintiff  under  G.  S.,  eh.  38,  art.  6,  and  Act  of  1893,  &  A'>  IOIO« 

(Caption  of  action  and  direction  to  sheriff  as  in  the  last  foregoing  Form.) 

We  command  you  forthwith  to  take  and  deliver  to  A.  B.,  the  plaintiff  in  the  above 
styled  action,  the  property  in  his  petition  mentioned,  to-wit :  [describe  the  property],  the 
right  to  which  was  adjudged  to  him  in  said  action  ;  and  that,  of  the  estate  of  C.  D.,  the 

defendant  in  said  action,  you  cause  to  be  made dollars,  being  the  damages  adjudged 

to  said  A.  B.  in  said  action,  with  interest  thereon  from  [the  date  of  the  judgment],  and  also 

dollars  adjudged  to  said  A.  B.  for  his  costs  in  said  action;  whereof  [&*c,  as  in  the 

last  foregoing  Form  after  the  asterisk]. 

Witness,  [SrV.,  as  in  Form  a,  p.  716.] 
[Or— We  command  you  that,  of  the  estate  of  C.  D.,  the  defendant  in  the  above  styled 
action,  you  cause  to  be  made dollars,  being  the  assessed  value  of  the  property  ad- 
judged to  A.  B.,  the  plaintiff  in  said  action,  and dollars,  being  the  damages  ad- 
judged to  him  in  said  action,  with  interest  on  said  sums  at  the  rate  of  six  per  centum  per 

annum  from  {the  date  of  the  judgment),  and  also dollars  which  were  adjudged  to  said 

A.  B.  for  his  costs  in  said  action  ;  whereof  (firV .,  as  in  the  last  foregoing  Form  after  the  asterisk). 

Witness,  (SrV.,  as  in  Form  a,  p.  716.)] 

(2)  Execution  for  the  defendant  under  G.  S.,  ch.  38,  art.  6,  and  Act  ^1893,  S.  A.,  1 010  (a). 

(Caption  of  action  and  direction  to  sheriff  as  in  Form  d,  p.  716.) 

We  command  you  forthwith  to  take  and  deliver  to  C.  D.,  the  defendant  and  counter- 
:laimant  in  the  above  styled  action  [&*c,  as  in  the  first  paragraph  of  the  last  foregoing  Form, 
naking  proper  transposition  of  names,  6rV.] 
Or — We  command  you  that,  of  the  estate  of  A.  B.,  the  plaintiff  in  the  above  styled  action, 

rou  cause  to  be  made. dollars,  being  the  assessed  value  of  the  property  adjudged  to 

I.  D.,  the  defendant  and  counter-claimant  in  said  action  (<5rV.,  as  in  the  second  paragraph 
fthe  last  foregoing  Form,  making  proper  transposition  of  names,  &*c.) 

Witness,  (&c,  as  in  Form  a,  p.  716.)] 

(a)  These  statutes  only  authorize  an  execution  in  behalf  of  a  "plaintiff"  who  has  re- 
overed  a  judgment  for  a  specific  thing ;  but  for  several  centuries  defendants  in  replevin, 
'ho  claimed  a  return  of  the  property,  have  been  spoken  of  and  treated  as  plaintiffs.  See 
orm  b,  ante,  p.  653,  and  notes  thereto. 

J)  Execution  fat  the  plaintiff  or  the  defendant  on  a  judgment  rendered  pursuant  to  \  388  *f the 
Code  (see  Formd,  ante,  p.  710.) 

(Caption  of  action  and  direction  to  sheriff  as  in  Form  d,  p.  716.) 

We  command  you  forthwith  to  take  and  deliver  to  A.  B.,  the  plaintiff  in  the  above 

yled  action,  the  property  in  his  petition  mentioned,  to-wit:  [describe  the  property],  the  right 

which  was  adjudged  to  him  in  said  action,*  if  said  property  can  be  had ;  and,  if  not, 

at  you  cause  to  be  made  of  the  estate  of  C.  D.,  the  defendant  in  said  action, dol- 

rs,  being  the  assessed  value  of  said  property, 

)r,  where  there  are  several  articles,  insert  after  the  asterisk — or  so  much  thereof  as  can  be 
id,  and,  if  part  thereof  can  not  be  had,  that  you  cause  to  be  made  of  the  estate  of  C. 
.,  the  defendant  in  said  action,  the  value  of  such  part,  the  value  of  said  property  having 

«n  separately  assessed  as  follows,  namely,  the  said at dollars,  &c, 

rting  the  value  of  each  article,] 

th  interest  thereon  at  the  rate  of  six  per  centum  per  annum  from  [stating  the  date  of  the 

dgment]  ;  and  that  you  cause  to  be  made  of  the  estate  of  said  CD dollars,  being 

e  damages  adjudged  to  said  A.  B.  in  said  action,  with  interest  thereon  at  the  rate  of  six 

r  centum  per  annum  from  [staling  the  date  of  the  judgment]  ;  and  also dollars  which 

re  adjudged  to  said  A.  B.  for  his  costs  in  said  action ; 
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[Or,  upon  a  judgment  for  the  return  of  property  taken  by  the  plaintiff  pursuant  to  Title  8,  ch.  2, 
of  the  Code— 

We  command  you  forthwith  to  take  and  deliver  to  C.  D.,  the  defendant  and  counter- 
claimant  in  the  above  styled  action,  the  property  mentioned  in  his  answer  and  counter- 
claim, to-wit:  (&V.,  as  in  the  first  paragraph,  with  proper  transpositions  of  A.  B.  and C.  D.)\\ 
Whereof  the  said  C.  D.  [or — A.  B.]  is  convicted,  as  appears  to  us  of  record ;  and  that  yon 

have  the  said  sums  of  money  before  our  said  court  on  the  ....  day  of ,  to 

render  to  the  said  A.  B.  [or — C.  D.] ;  and  that  you  have  then  there  this  writ. 
Witness,  [&V.,  as  in  Forma.,  p    716.)]  • 

II.  Executions  from  quarterly  courts  and  justices'  courts. 

[Such  executions  should  be  the  same  as  those  from  circuit  courts  with  these  exceptions : 
x.  They  should  bear  test  in  the  name  of  the  officers  issuing  them  (G.  S.t  ch.  38,  art.  18, 

J I  ;  Act  of  1893,  S.  A.,  1006)  ;  or,  if  from  the  quarterly  court,  in  the  name  of  its  clerk,  if 

there  be  one.     Code,  §703;  Act  of  1893,  S.  A.,  1050. 

2.  A  writ  of  fieri  facias  should  command  that  the  money  be  made  of  the  "personal 
estate"  of  the  defendant.     Code,  §722. 

3.  As  to  the  officers,  &c,  to  whom  they  should  be  directed,  see  note  {a)  to  Form  c,  ant/, 
p.  693,  as  to  quarterly  courts;  and  note  (a)  to  Form  d,  ante,  p.  694,  as  to  justices'  courts] 

III.  Executions  on  bonds  having  the  effect  of  judgments  (G.  S.,  ch.  38,  art.  11; 

Act  of  1893,  S.  A.t  1015.)! 

(Style  of  the  court  and  action.) 
The  Commonwealth  of  Kentucky  to  the  sheriff  of county  [or  to (a)]. 

On  the  motion  of  A.  B.,  the  obligee  in  [or — of  A.  B.,  administrator  of  C.  D.,  who  was 
the  obligee  in]  [or — of  A.  B.,  the  obligee  in,  for  the  benefit  of  C.  D.,  the  assignee  of  (b)) 
the  bond  hereinafter  mentioned,  you  are  commanded  to  make  of  the  estates  of  [naming  the 

obligors'] dollars,  with  interest  thereon  at  the  rate  of  six  per  centum  per  annum  from 

[the  date  of  the  bond],  which  they  undertook  to  pay  to  the  said  A.  B.  by  a  sale-bond  [or— 
a  replevin-bond]  [or — being  the  value  of  the  following  property  (describing  it)  which,  as 
is  shown  by  the  sheriff's  return  on  an  execution  in  the  above  styled  action  (c)  was  not 
delivered  as,  in  favor  of  said  A.  B.  (d),  they  undertook  should  be  done  by  a  forthcoming 
bond]    executed  by  them   in    the   above-named    action   and   bearing   date   the  ....  day 

of , . . .,  as  appears  of  record  in  said  court ;  [and,  also,  {if  the  execution  be  on  a 

forthcoming  bond) dollars  costs  which  have  accrued  on  said  bond  (e)  as  appears  of 

record  in  said  court ;]  and  that  you  have  said  money  before  our  said  court  on  the  ....  day 
of ,  to  render  to  the  said  A.  B. ;  and  that  you  have  then  there  this  writ. 

Witness,  [&c,  as  in  Form  I  a.  Form  I  c,  or  Form  I  d  to  Form  154,  pp.  692,  693,  694)]. 

(a)  As  to  executions  from  quarterly  courts  and  justices'  courts,  see  last  foregoing  Form. 

(b)  Bonds  placed  by  statute  on  the  footing  of  judgments  are  not  legally  assignable,  and 
executions  thereon  must  issue  in  the  names  of  the  obligees.     5  Lift.,  289;  5  J.  J.  M.,  75. 

(c)  G.  S.,  ch.  38,  art.  9,  §2;  Act  of  1893,  S.  A.,  1013. 

(d)  I  have  used  the  words  "in  favor  of,"  because  the  form  prescribed  in  the  statute 
does  not  require  the  obligee  to  be  named  in  the  bond,  and  perhaps  he  may  frequently  not 
be  named.     But,  if  named,  use  "to  "  instead  of  " in  favor  of." 

(e)  As  to  the  liability  for  interest  and  costs  on  a  forthcoming  bond,  see  G.  S.,  ch.  38, 
art. 9,  ?2;  Act  of  1893,  S.  A.,  1013. 

IV.  Executions  on  judgments  in  chancery. 

[See  note  {e),  ante,  p.  715,  as  to  executions  on  such  judgments.] 


fThe  bond  should  be  indorsed—"  No  surety  of  any  kind  is  to  be  taken.' 
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165.   Distress  for  Rent  (G.  S.t  ch.  66,  art.  2 ;  Act  of  1893,  5.  A.9 
458.) 

a.  Affidavit  for  Distress-warrant  Ka). 

A.  B.  says  [or — E.  F.  says  that  he  is  the  agent  of  A.  B.  and]  that  C.  D.  owes  him,  for 

the  rent  of  land  in   county,  and  payable  in  money, dollars,  [in  installments 

of dollars  each],  which  became  due  on  the day  [or — days]  of 

[naming  a  day  or  days  within  six  months  before  making  of  the  affidavit.} 

A.  B.  [or—  E.  F.] 

(Verification  as  in  Form  I.) 

(a)  Under  the  G.  S.  a  verbal  oath  sufficed  (13  Bush,  418),  but  the  Act  of  1893  requires 
an  affidavit. 

b.  Distress-warrant. 

A.  B., Plaintiff,         ) 

against  >  Dist  ress-warran  t. 

CD., Defendant,     j 

The  Commonwealth  of  Kentucky  to  the  sheriff  [or — to     ,  a  constable]  of 

county  (a). 
It  appearing  from  the  affidavit  of  the  above  named  A.  B.  [or — from  the  affidavit  of 

,  the  agent  of  the  above  named  A.  B.],  that  the  above  named  C.  D.  owes 

him,  for  the  rent  of  land  in county,  payable  in  money, dollars  [in  installments 

of dollars  each,]  which  became  due  on  the  ....  day  [or — days]  of ; 

you  are  commanded  to  distrain  the  personal  property  in  your  county,  not  exempt  from  dis- 
tress for  rent  of  the  said  C.  D.  [and  of ,  the  assignee  (or — under-tenant  of 

said  C.  D.)  found  on  the  leased  premises],  or  so  much  thereof  as  will  satisfy  the  said  debt, 
with  interest  at  the  rate  of  six  per  centum  per  annum  thereon  [or — on  said  installments] 
from  the  day  [or — the  days]  aforesaid,  and  the  costs  of  this  proceeding  (b). 

Witness, ,  Judge  of  the Quarterly  Court  [or — Justice  of  the  Peace 

for county],  this  ....  day  of 

,J Q.  c. 

W ,J.P C] 

(a)  See  G.  5.,  ch.  66,  art.  2,  $4;  Act  of  1893,  §  II,  S.  A.t  458. 

(b)  The  common  law  allowed  landlords  to  distrain  property  for  rent  without  warrants, 
or  to  issue  their  own  warrants  to  agents  appointed  by  themselves.  They  could  not,  how- 
ever, sell  the  property,  but  were  required  to  place  it  in  a  lawful  pound,  where  it  remained, 
at  the  tenant's  risk  (he  being  required  to  feed  distrained  cattle),  until  the  rent  was  paid. 
Our  statutes,  whilst  forbidding  such  distress  except  under  warrants  issued  by  judicial  offi- 
cers, to  be  directed  to  constables  or  sheriffs,  and  whilst  authorizing  a  sale  of  the  distrained 
property  on  credit,  or  replevying  of  the  debt,  do  not  seem  ever  to  have  provided  for  a  re- 
turn of  the  warrant  except  in  cases  of  sale  or  replevin.  An  act  of  181 1  (Af.  <5r»  B.%  1358) 
required  an  officer  who  took  a  replevin-bond  to  return  it,  "  together  with  the  warrant  of 
distress,"  "  to  the  clerk's  office  of  the  circuit  court  of  the  county  in  which  the  distress 
was  made." 

The  Revised  Statutes  (ch.  56,  art.  2,  J?  27,  28)  required  sale-bonds  and  replevin-bonds 
to  be  returned,  with  the  distress- warrants,  to  the  clerk's  office  of  the  circuit  court,  without 
saying  whether  it  should  be  the  court  of  the  county  in  which  the  warrant  was  issued  or  in 
which  the  distress  was  made.  The  G.  S.  (ch.  66,  art.  2,  §§  23,  24)  and  the  Act  of  1893 
\#\  19,  20,  S.  A.,  460)  declare  that  an  officer  selling  distrained  property  shall  take  bonds 
from  the  purchasers,  "  which  he  shall  return  with  the  warrant,  and  upon  which,  at  ma- 
turity, if  the  same  be  not  satisfied,  the  officer  before  whom  it  is  returned,  or  clerk  of  the 
circuit  court,  shall  issue  execution ; "  and  that  those  provisions  shall  apply  to  replevin- 
bonds. 

A  bond  under  §653  of  the  Code,  to  discharge  a  distress-warrant,  shall  be  returned  with 
the  warrant,  "to  some  justice  of  the  peace  of  the  county,  if  the  amount  claimed  do  not 
exceed  fifty  dollars;  and,  if  it  exceed  that  sum,  to  the  clerk's  office  of  the  circuit  court  of 
he  county." 
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It  seems  to  me  that  officers  issuing  distress-warrants  have  no  more  authority  to  com- 
mand what  shall  be  done  with  sale-bonds  or  replevin-bonds  than  clerks  have  in  writs  of 
fieri  facias ;  and  that,  unless  there  is  other  statutory  provision  than  those  above  met- 
tioned,  as  to  returning  such  warrants,  such  officers  have  no  authority  to  make  any  con- 
mand  on  the  subject. 

1 66.   Bonds  relating  to  Executions  and  Distress-warrants* 

a.  Replevin-bond  before  delivery  of  execution  to  officer. 

[See  Form  prescribed  in  G.  S.t  ch.  38,  art.  8,  \  I ;  and  in  Act  of  1893,  £  ^-»  W"-]* 

b.  Replevin-bond  after  delivery  of  execution  to  officers. 

[See  form  prescribed  in  G.  S.,  ch.  38,  art.  8,  \  2 ;  and  in  Act  of  1893,  £  "*••  I0ia.]t 

c.  Replevin-bond  of  tenant  to  discharge  distress-warrant  (G.  S.t  ch.  66,  art.  2,  J  24;  and  Act 

of  1893,  £  A.t  460.) 

We,  A.  B.,  principal,  and  C.  D.,  his  surety,  bind  ourselves  to  pay  to  E.  F.,  three 

months  after  the  date  hereof,   dollars,  with  interest  from    this  date,  being  the 

amount  of  the  debt,  interest,  and  costs  (a)  upon  a  distress-warrant  which,  on  the  ....  (by 

of »  was  issued  by ,  the  judge  of  the quarterly  court 

{or— a  justice  of  the  peace  for county]  in  favor  of  said  E.  F.  against  said  A.  B. ;  tnd 

we  having  hereby  replevied  the  same. 

Witness  our  hands  this day  of (Signatures  of  obligors.) 

Attest : Sheriff  [or— constable]  of county. 

y  (Signature  of  officer,  with  official  initials.) 

{a)  See  the  last  foot-note  on  this  page. 

d.  Bond  of  a  tenant  or  his  assignee  or  under-tenant ',  under  {653  of  the  Code,  to  obtain  disdwgt 

of  a  distress-warrant  (a). 

A  distress-warrant  for  one  hundred  dollars  rent  having  been  issued  by 

in  favor  of  A.  B.;  we,  L.  M.,  principal,  and  N.  O.,  his  surety,  bind  ourselves  to  pay  to  said 
A.  B.  said  rent  and  ten  per  cent,  thereon  [or — to  pay  to  said  A.  B.,  with  ten  per  cent,  thereon, 
fifty  dollars,  that  being  the  appraised  value  of  the  property  levied  on  {or—  which  was 
about  to  be  levied  on)  under  said  warrant,  as  is  shown  by  appraisement  annexed  hereto.] 

Witness  our  hands  this  ....  day  of 

(Signatures  and  attestation  as  in  last  foregoing  Form.) 

(a)  Such  a  bond,  though  not  naming  the  principal  obligor  as  being  a  tenant  or  his  as* 
signee  or  under-tenant,  estops  the  obligors  from  averring  that  he  is  not  one  or  the  other, 
as  no  one  else  has  a  right  to  give  such  a  bond;  and,  in  action  or  motion  on  it,  the  only 
allowable  defences  are  those  permitted  by  §654  (Pegard  v.  Kellar,  4  Met.,  260),  which  do 
not  embrace  a  contest  as  to  the  value  of  the  property,  to  avoid  which  an  appraisement  is 
required,  unless  the  obligors  waive  any  question  as  to  such  value  by  giving  bond  for  the 
rent  specified  in  the  warrant. 

«.   Bond  of  a  tenant  or  his  assignee  or  under-tenant  to  obtain  partial  suspension  of  a  distress. 
(Code,  §658.) 

A  distress- warrant  for dollars  rent  having  been  issued  by in  fav<  r 

of  A.  B.;  we,  L.  M.,  principal,  and  N.  O.,  his  surety,  contending  that  the  sum  of 

*  As  to  bonds,  in  injunction-cases,  to  obtain  the  discharge  of  an  execution-levy,  or  to  retain  possess* 
of  property  levied  on,  see  Forms  c  and  d,  ant*,  p.  704. 

t Those  Forms,  which  the  statute  prescribes  as  being  sufficient  "in  substance,"  state  the  item*  cow- 
posing  the  aggregate  sums  for  which  the  bonds  are  to  be  given ;  said  items  in  the  last  named  Form  beiftfc 
1,  the  debt ;  a,  the  interest  thereon;  3,  the  costs  of  said  suit ;  and,  4,  the  sheriff's  (or  constable's)  half  coo- 
mission.  But  it  seems  clear  that  a  bond,  as  in  Form  c,  supra,  for  a  certain  sum,  as  being  the  amount  doc 
the  obligee  for  his  debt,  interest,  and  costs,  would  estop  the  obligors  from  disputing  its  correctness  except 
by  a  plea  of  fraud  or  mistake  (see  notes  5  and  6,  ante,  p.  627) ;  and  that  such  a  plea  would  be  as  available 
against  a  bond  which  states,  as  against  one  which  does  not  state,  the  items. 
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dollars,  part  thereof,  is  not  due,  bind  ourselves  to  pay  said  sum  to  said  A.  B.,  with  inter- 
est thereon  from  [stating  the  day  when,  according  to  the  warrant,  it  became  due],  if  it  be  ad- 
judged that  the  same  is  due. 

Witness  our  hands  this  ....  day  of , 

I  Signatures  and  attestation  as  in  Form  c,  supra.) 

f.  Indemnifying  bond  to  procure  levy  of,  or  sale  under,  an  execution  or  distress-warrant.     (Code, 
8641,  651,  652) 

An  execution  [or—  distress- warrant]  in  favor  of  A.  B.  against  C.  D.  having  been  issued 

on  the  ....  day  of from  the court  [or — by ,  the  judge 

of  the quarterly  court  {or — a  justice  of  the  peace)  for county] ;  and   ....... 

,  the  sheriff  [or — a  constable]  of county,  having  required  an  indemnifying 

bond  before  levying  said  execution  [or — distress- war  rant]  on  [or — before  selling  under  a 
levy  of  said  execution  (or — distress-warrant)  on]  the  following  named  property  (describing 
it) :  we  undertake  to  indemnify  th©ssaid  sheriff  [or — constable]  against  the  damage  he  may 
sustain  in  consequence  of  the  seizure  or  sale  of  said  property ;  and  to  pay  to  any  claimant 
thereof  the  damages  he  may  sustain  in  consequence  of  the  seizure  or  sale ;  and  to  warrant 
to  any  purchaser  of  the  property  such  estate  or  interest  therein  as  is  sold. 

Witness  our  hands  this  ....  day  of * 

(Signatures  and  attestations  as  in  Form  c,  supra.) 

g.   Claimants  bond  to  suspend  sale  under  an  execution  or  distress-warrant.*     (Code,  §#645, 
646,  650,  651,  652.) 

An  execution  [or — distress- warrant]  in  favor  of  A.  B.  against  C.  D.,  issued  on  the 

day  of ,  from  the court  [or — by ,  the  judge  of  the 

quarterly  court  (or — a  justice  of  the  peace)  of county,  having  been  levied  on  a 

piano   appraised  at dollars   [or,  if  there  be  several  articles,  say — on  the   following 

named  property,  appraised  at — stating  the  appraised  value  of  each  article]',  we,  L.  M.,  the 
claimant  of  said  property,  and  N.  O.,  his  surety,  agree  that,  if  said  property  [or — if  any 
part  of  said  property]  shall  be  adjudged  to  be  subject  to  said  execution  [or — distress- 
warrant],  we  will  pay  to  said  A.  B.  the  value  of  the  property  so  subject  and  ten  per  cent. 
thereon,  not  exceeding  the  amount  due  on  said  execution  [or — distress-warrant]  and  ten  per 

cent,  thereon.     Witness  our  hands  this day  of 

(Signatures  and  attestation  as  in  Form  c,  supra.) 

h.    Appraisement  of  property  before  taking  bond.,    ($046,  653)  (a). 
[See  Form  c,  ante,  p.  697.] 

(a)  As  has  been  suggested  (note  (a)  to  Form  d,  p.  720),  the  obligors  can  make  no  con- 
test as  to  the  value  of  property  appraised  under  \  653 ;  but  §  649  allows  either  party  to 
make  such  contest  as  to  an  appraisement  under  \  646. 

167.   Forms  relating  to  production  of  evidence. 

a.   Subpanaof  witness  to  give  oral  testimony.     ($  528,  529,  530,  533.) 

The  Commonwealth  of  Kentucky  to  the  sheriff  of county  :  (a) 

You  are  commanded   to  summon  J.  S.  to  appear  before  the circuit  court  [or — 

the  court  of ,  a  justice  of  the  peace  for county],  on  the  ....  day  of  . . . ., 

.....  to  testify  as  a  witness  in  an  action  pending  in  said  court  in  which  A.  B.  is  plaintiff 
and  C.  D.  is  defendant  [and  to  bring  with  him — describe  any  book,  writing,  or  other  thing  the 
production  of  which  has  been  ordered  by  the  court.] 

*  Neither  the  defendant  in  the  execution,  nor  a  tenant,  his  assignee,  or  under-tenant  can  suspend  a 
sale  by  giving  this  bond.    \\  645,  652. 
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Witness clerk  of  the circuit  court  [or— justice  of  the  peace  of 

county],  this  ....  day  of 

(Signature  of  officer,  with  official  initials.) 

(a)  Though  the  subpoena,  whether  issued  from  a  circuit  or  an  inferior  court,  must  be 
directed  to  the  sheriff,  it  may  be  served  by  any  officer  by  whom  a  summons  might  be 
served  (as  to  which  see  §§47,  667),  or  by  any  person  of  full  age.     §  533. 

b.  Warrant  for  arrest  of  witness  for  disobeying  subpoena. 

The  Commonwealth  of  Kentucky  to  the  sheriff  of county.* 

You  are  commanded  to  arrest  J.  S.  and  bring  him  immediately  [or — on  the  ....  day  of 

,  ....,]  before  the circuit  court  [or — the  court  of ,  a  justice  of 

the  peace  for county]  to  give  his  testimony  in  the  action  of  A.  B.  against  C.  D.; 

and  to  answer  for  his  disobedience  of  the  subpoena  served  on  him  [and  (unless  the  warrant 
requires  that  he  be  brought  immediately) ,  you  will  .allow  him  to  give  bail  for  his  appearance 
in  the  sum  of dollars]  (a).  (Attest  as  in  the  last  foregoing  Form.) 

(a)  If  no  sum  be  fixed  by  the  court,  it  shall  be  fixed  by  the  officer  at  one  hundred  dol- 
lars. 

c.  Bail-bond  to  be  indorsed  on  warrant  for  arrest. 

We  acknowledge  ourselves  bound  to  the  Commonwealth  of  Kentucky  in  the  sum  of 
......  dollars,  that  the  undersigned,  J.  S.,  will  appear  at  the  time  and  place  named  in  the 

within  warrant.     Witness  our  hands  this  ....  day  of 

(Signatures  of  J.  S.  and  surety.) 
Attest :   (Signature  of  sheriff.) 

d.  Warrant  for  commitment  of  witness  for  contempt.     (§§  535,  538,  539.) 

The  Commonwealth  of  Kentucky  to  the  sheriff  of county.* 

J.  S.  having  disobeyed  a  subpoena  served  on  him,  which  required  him  to  testify  [or— 

having  intentionally  evaded  service  of  a  subpoena  requiring  him  to  testify]  in  the 

circuit  court  [or — in  the  court  of ,  a  justice  of  the  peace  for county] 

as  a  witness  in  an  action  pending  therein  between  A.  B.,  plaintiff,  and  C.  D.,  defendant; 

you  are  commanded  to  arrest  him  and  commit  him  to  the county  jail,  to  be  there 

imprisoned  during [not  to  exceed  twenty-four]  hours,  for  the  contempt  aforesaid. 

[Or — J.  S.  having  been  brought  {or — having  appeared  before  the circuit  court  or— 

the  court  of ,  a  justice  of  the  peace  for county)  to  testify  as  a- witness 

in  an  action  pending  therein  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  and  having 
refused  to  be  sworn  as  a  witness  (or — having  refused  to  answer  as  a  witness  the  following 
question,  to-wit:  state  the  question),  you  are  commanded,  for  the  contempt  aforesaid,  to 

arrest  him  and  commit  him  to  the   county  jail,  there  to  be  imprisoned  until  the 

keeper  of  said  jail  shall  receive  from  said  court,  or  from  an  officer  authorized  to  take 
depositions  in  this  State,  a  statement  that  said  J.  S.  testified  in  said  case  [or — has  answered 
the  aforesaid  question]  [or — that  said  case  has  been  finally  disposed  of]  (a). 

(a)  The  language  of  §  538  is,  that  a  witness  committed  for  contempt,  by  refusing  to 
testify  or  to  be  sworn,  "shall  be  imprisoned  so  long  as  he  refuses  ;  and,  if  the  court  finally 
adjourns  before  he  submits,  he  shall  remain  in  prison  until  the  next  term,  or  until  he  tes- 
tifies before  an  officer  who  is  authorized  to  take  his  testimony.  The  final  disposition  of 
the  case  in  which  he  so  refuses  shall  discharge  him  from  imprisonment."  It  seems  clear, 
however,  that  it  was  not  the  intention  to  make  the  jailer  the  judge  as  to  these  matters  (sec 
note  (e),  ante,  p.  715).     And  though,  in  an  ordinary  action,  a  witness  who  does  not  reside 


*  M  Every  warrant  to  arrest  or  commit  a  witness  must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  executed  in  the  same  manner  as  process  from  the  court."    g  539. 
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more  than  twenty  miles  from  the  place  where  the  court  sits  must,  in  general,  testify  orally 
in  court,  his  confinement  in  jail  is  a  ground  for  taking  his  deposition.     $  540,  554. 

e.  Notice  of  taking  a  deposition.     (}  566)  f 

Mr.  C.  D.— 

Take  notice  that,  at  the  residence  of ,  in county  [or — at  the  office 

of : ,  in  the  town  of ,  in   county]  [or — at  the  court-house  in 

county],  in  the  State  of ,  on  the day  of , (a),  I  will 

take  the  deposition  of  J.  S.  [or — of  a  witness]  (b)  to  be  read  as  evidence  in  an  action  pend- 
ing in  the court,  in  which  I  am  plaintiff  and  you  are  defendant  (c). 

A.  B. 
[by  B.  F.,  his  attorney.] 

(a)  I.  Considerable  latitude  has  been  allowed  as  to  notice  of  the  day  when  a  deposition 
•will  be  taken,  and  it  seems  clear  that  the  notice  need  not  specify  the  hour  or  hours  at  or 
during  which  it  will  be  taken  (see  note  (a),  ante,  p.  403) ;  though  it  seems  that  the  party 
notified  is  not  bound  to  attend  before  sunrise  or  after  sunset,  as,  in  many  respects,  daylight 
constitutes  a  legal  day.     See  note  (b),  ante,  p.  647. 

2.  "  Certainly  to  a  common  intent"  is  sufficient  as  to  the  place  where  a  deposition  will 
be  taken      See  note  {b),  ante,  p.  403. 

3.  As  to  the  time  which  should  be  allowed  for  the  party  notified  to  attend,  see  Code, 
§  567,  and  note  thereto. 

(b)  The  name  of  the  witness  need  not  be  stated  if  the  deposition  be  taken  in  the  county 
where  the  court  sits,  or  to  prove  a  law,  custom,  or  usage. 

(c)  Though  Jthe  notice  must  be  addressed  to  the  party  against  whom  the  deposition  is 
to  be  read,  it  may,  if  he  do  not  reside  in  the  county  in  which  the  action  is  pending,  be 
served  on  his  attorney.     Code,  §  632. 

f .  Notice  {except  in  circuit  courts  having  continuous  session  *)  requiring  depositions  to  be  taken 

on  interrogatories.     Code,  §571. 

Mr.  A.  B.  [or— E.  F.,  attorney  of  A.  B.] 

You  are  required  to  take,  upon  interrogatories,  the  deposition  mentioned  in  your  [or — 

in  A.  B.'s]  notice  to  me  dated  the  ....  day  of    , CD. 

[by  G.  H.,  attorney.] 

g.  Notice  of  intention  to  be  present  on  taking  of  deposition  in  action  in  circuit  court  having  con* 

tinuous  session.* 

Mr.  A.  B.  [or—  E.  F.,  attorney  of  A.  B.] 

Take  notice  that  I  intend  to  be  present  at  the  examination  of  the  witness  to  whom 

you  filed  interrogatories  on  the  ....  day  of ,   ,  in  your  action  against  me  in 

the circuit  court.  C.  D. 

[by  G.  H.,  attorney.] 

h.    Notice  of  taking  of  deposition,  on  receiving  the  notice  mentioned  in  the  last  foregoing  Form,* 

Mr.  C.  D.— 

Take  notice  that  I  will  take  the  deposition  of  the  witness  to  whom  I  filed  interroga- 
tories on  the  ....  day  of , ,  at  [&c]  on  [&c] — as  in  Form  e,  supra. 

A.  B. 
[by  E.  F.,  attorney.] 

f  As  to  cases  in  which,  and  circumstances  under  which,  depositions  may  or  must  be  used,  see  Code 

11  55»»  554- 

*  As  to  the  matters  followed  by  asterisks  in  this  Form  and  Forms  f,  g,  h,  i,  j,  k,  and  (3),  ittfra,  see  the 
.Act  of  189a  in  the  Appendix. 
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i.  Interrogatories  (Code,  J  575)  (a). 

A.  B., Plaintiff,      }  Co 

against                               !■  Plaintiff's  Interrogatories  to 
CD., Defendant.  J  who  resides  in 


1.  State  your  name,  [age],  and  place  of  residence. 

2.  State  [&c]  E.  F.,  Attorney. 

(a)  In  equitable  actions  in  circuit  courts  having  continuous  sessions,  all  depositions 
must  be  taken  on  interrogatories,  "unless  the  court  shall  provide  otherwise  by  rule  or  by 
an  order  in  the  cause." 

j.   Notice  (except  in  circuit  courts  having  continuous  session*),  that  interrogatories  have  been 

filed.     Code,  §  575. 
Mr.  C.  D.— 

Take  notice  that  I  have  filed  interrogatories  in  the  clerk's  office  of  the 

court,  in  my  action  therein  against  you.  A.  B., 

[by  E.  F.,  attorney.] 

k.  Commission  to  take  depositions  (except  in  cases  in  county  where  a  circuit  court  has  continuous 
session*)     Code,  $ 576,  577. 

State  of  Kentucky, Court. 

To  any  officer  authorized  to  take  depositions  in  or  out  of  this  State  : 

You  are  authorised  to  examine  witnesses  upon  the  interrogatories  and  cross-interrog- 
atories, copies  of  which  are  annexed  hereto. 

Witness,  this  ....  day  of ,  .... 

,  clerk court. 

L  Subpana  of  witness  to  give  deposition* 

The  Commonwealth  of  Kentucky  to  the  sheriff  of county  (a). 

You  are  commanded  to  summon  J.  S.  to  appear  before  me  [stating  the  officer's  official 

title — see  \  562),  at ,  in  the  town  of ,  in county,  on  the  .... 

day  of , t  to  give  his  deposition  in  an  action  pending  in  the     

court  between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Witness, ,  this  ....  day  of , 

(Signature  of  officer,  with  official  title  or  initials.) 

(a)  The  provisions  referred  to  in  note  (a)  to  Form  a,  ante,  p.  722,  seem  to  appty,  by  im- 
plication, to  subpoenas  to  give  depositions. 

m.    Warrants  for  the  arrest  or  commitment  'f  witness, 
[See  Forms  b  and  d,  ante,  p.  722.] 

n.   Caption  of  deposition  ami  officer's  certificate.     I582. 

(1)  Caption. 

The  deposition  of  J.  S.,  taken  on  the  ... .  day  of , ,  at ,  to 

be  read  as  evidence  in  an  action  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  pending 
in  the court. 

(2)  Certificate  generally. 

I, ,  examiner  for county,  in  the  State  of  Kentucky  [or  state  other 

official  title'],  certify  that,  pursuant  to  the  notice  (a)  [or — the  interrogatories]  hereto  an- 
nexed [or — with  the  consent  of  the  parties  named  in  the  caption  hereof  (£)],  the  foregoing 
deposition  of  J.  S.  was  taken  before  me  at  the  time  and  place  and  for  the  purpose  stated 

0  See  asterisk  foot  note,  page  733. 
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in  the  caption ;  that  said  witness  was  duly  sworn  before  giving  it ;  that  it  was  written  and 
subscribed  b y  him  in  my  presence  [or — was  written  by  me  in  his  presence,  and  read  to  and 
subscribed  by  him  in  my  presence]  ;  and  that  [state  whether  or  not  any  party,  and  if  any,, 
who,  was  present  in  person  or  by  agent  or  attorney  during  the  examination  of  the  witness.] 

Given  under  ray  hand  this  ....  day  of , 

,  examiner. 

[a)  See  2  Bibb,  214. 

(b)  See  note  3,  ante,  p.  408. 

(3)   Certificate  where  the  deposition  is  taken  on  interrogatories  in  an  action  pending  in  a  cir- 
cuit court  in  continuous  session.* 

I, ,  examiner  for county,  in  the  State  of  Kentucky  [or  state  other 

official  title],  certify  that,  pursuant  to  the  interrogatories  [or— the  interrogatories  and  notice] 
hereto  annexed  [adopt  the  last  foregoing  Form  subsequent  to  the  letter  (b)  and  the  direc- 
tions with  reference  thereto.  And  if  the  certificate  show  that  only  one  of  the  parties  was 
present,  state  the  reason  for  permitting  his  presence,  as — and  that  said  A.  B.  was  permitted 
to  be  present,  because  he  had  notified  said  C,  D.  of  his  intention  (or — had  been  notified  by  said 
C.  D.  of his  intention)  to  be  present,  as  appears  from  the  notice  annexed  hereto.} 

Given  under  my  hand,  &c. 


APPEALS. 

1.  Appeals  from  quarterly  courts  and  justices'  courts,  t 

a.   Appeal  bond  (§  724). 

Circuit  [or— Quarterly]  Court. 

A.  B.f * Plaintiff,      ) 

against  \  Appeal  Bond. 

CD., Defendant,  j 

A.  B.  [or — C.  D.J  having  prayed  an  appeal  to  the circuit  [or — the quar- 
terly] court,  from  a  judgment  rendered  against  him  in  the  above  named  action  by  the 

quarterly  court  [or — by  the  court  of  S.  T.,  a  justice  of  the  peace  for county], 

I  [or — we]  corenant  that  the  said  appellant  will  satisfy  and  perform  the  judgment  that 
shall  be  rendered  upon  the  appeal. 

Witness  my  hand  [or — our  hands]  this  ....  day  of 

(Signature  of  obligor.) 

Attest : ,  clerk  of  the circuit  court  [or — judge  (or — clerk)  of  the 

quarterly  court]  this  ....  day  of 

(Signature  of  clerk  or  judge). 

*  See  asterisk  foot  note,  ante,  page  723. 

f  As  to  the  jurisdiction  of  appeals  from  quarterly  courts  and  justices'  courts,  see  the  act  of  1886,  ante,  p. 
455,  which  requires  appeals  from  quarterly  courts  to  be  taken  to  circuit  courts,  where  the  amount  in  contro- 
versy, exclusive  of  interest  and  costs,  is  twenty-five  dollars  or  over  ;  and  which  requires  them  to  be  taken 
from  justices'  courts  to  circuit  courts  when  such  amount  is  over  fifty  dollars,  and  to  quarterly  courts  when 
it  is  ten  dollars  and  not  more  than  fifty :  and  an  act  of  June  10, 1893,  §  34  of  which  (S.  A.,  1050)  declares  that 
*  Appeals  may  be  taken  to  the  quarterly  court  from  all  judgments  and  orders  of  justices',  fiscal,  city,  or  po- 
lice courts,  when  the  value  in  controversy  is  over  ten  dollars,  exclusive  of  interest  and  costs." 

The  effect  of  those  acts  seems  to  be,  1,  that  no  appeal  lies  from  a  justices'  court  unless  the  amount  in 
controversy  is  over  ten  dollars,  exclusive  of  interest  and  costs,  the  act  of  1893  having  probably  repealed, 
by  implication,  the  provisions  of  the  act  of  1886  allowing  an  appeal  when  said  amount  is  ten  dollar* ;  a, 
that  when  said  amount  is  over  ten,  and  not  over  fifty  dollars,  appeals  lie  from  justices'  courts  to  quarterly 
courts  only;  3,  that  when  said  amount  is  more  than  fifty  dollars,  an  appeal  lies  to  a  quarterly  court  or  a 
circuit  court,  at  the  appellant's  option ;  and,  4,  that  no  appeal  lies  from  quarterly  courts  when  said  amount 
is  less  than  twenty-five  dollars,  and,  if  more,  it  lies  to  a  circuit  court. 

A*  to  the  "  amount  in  controversy,"  independently  of  interest  and  costs,  see  note  2,  ante%  p.  456. 
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b.   Order  of supersedeas  %  <5rV.     (J  724.) 

Circuit  [or—  Quarterly]  Court. 

A.  B., 


Plaintiff,        \ 

against  \  Order  of  supersedeas. 
Defendant.  J 


CD., 

To ,  Judge  of  the Quarterly  Court  [or — To t  Justice  of 

the  Peace  for county.] 

A.  B.  having  taken  an  appeal  to  this  court  from  a  judgment  rendered  by  your  court 

against  him  in  the  above  styled  action,  on  the  ....  day  of , ,  you  are  ordered 

to  stay  proceedings  on  said  judgment,  and  to  transmit  to  the  office  of  the  clerk  of  this 
court  all  the  original  papers  in  said  case. 

Given  under  my  hand  this  ....  day  of , 

,  clerk  of circuit  court. 

[Or — ,  judge  (<?r— clerk)  of quarterly  court.] 

c.  Summons  on  appeal.     (§  724). 

[See  Forms  of  summonses,  actual  and  constructive,  ante,  p.  692  to  695.] 

2.  Appeals  granted  by  circuit  courts  to  Court  of  Appeals.    (}  734.) 

a.   Order  granting  an  appeal  from  the  whole  judgment. 

J.  S., Plaintiff,      )  Circuit  Court. 


.} 


against 
T.  J., Defendant, 

On  the  motion  of  T.  J.,  defendant,  an  appeal  to  the  Court  of  Appeals  is  granted  to  him 
from  the  judgment  rendered  herein  at  the  present  term  of  this  court. 

b.  Order  granting  an  appeal  from  part  of  a  judgment. 
(Caption  as  above.) 

On  motion  of  T.  J.,  defendant,  an  appeal  to  the  Court  of  Appeals  is  granted  to  him 
from  so  much  of  the  judgment  rendered  herein  at  this  term,  as  orders  the  defendant  to  pay 
to  the  plaintiff  five  hundred  dollars  with  interest  [or — orders  the  defendant  to  surrender 
the  tract  of  land,  &c,  reciting  correctly  the  part  of  the  judgment  appealed  from.] 

c.  Supersedeas  bond  on  appeal  to  the  Court  of  Appeals.     (JJ  748,  749.) 

A.  B.,  C.  D.,  and  E.  F.,     Appellants,    \  Up(jn  an  appea,  fr(Jm  a  judgtnent  of  the 

G.  H.  and  L  M., ..  „   . Appellees.     J  Circuit  Court- 

Whereas  said  appellants  have  taken  [or — are  about  to  take]  an  appeal  from  a  judgment 

of  the circuit  court,  rendered  at  its term,  . . . . ,  against  them  in  favor  of  the 

appellees  for  the  sum  of dollars  [with  interest]  and  costs  [or — for  the  conveyance  and 

delivery  of  possession  of  a  tract  of  land,  and  costs  [reciting  the  substance  of  the  judgment  er 
the  part  thereof  to  be  superseded] ;  and  the  appellants*  desire  to  supersede  the  said  judgment 
[or — the  part  of  said  judgment  above  mentioned] : 

Now  we,  A.  B.,  C.  D.,  and  E.  F.,  principals,  and  N.  O.  and  P.  Q.,  sureties,  hereby 
covenant  to  and  with  the  appellees,  G.  H.  and  L.  M.,  that  the  appellants  will  pay  to 
appellees  all  costs  and  damages  that  may  be  adjudged  against  the  appellants  on  the  appeal, 
and  also  that  they  will  satisfy  and  perform  the  said  judgment  [or — the  part  of  the  judgment 
before  recited]  in  case  it  shall  be  affirmed,  and  any  judgment  or  order  which  the  Court  of 
Appeals  may  render  or  order  to  be  rendered  by  the  inferior  court,  not  exceeding  in  amount 
or  value  the  judgment  aforesaid  [or — the  part  of  the  judgment  aforesaid];  [and  [if  the 
judgment  be  for  specific  property)  all  rents  or  hire  or  damages  to  property,  during  the  pen- 
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dency  of  the  appeal,  of  which  the  appellees  are  kept  out  of  possession  by  reason  of  the 
appeal  {a)]. 

Witness  our  hands  this  ....  day  of (Signature  of  obligors.)  (£) 

Attest:   ,  clerk circuit  court.  (Signature.) 

(a)  See  91  A>.,  414-15- 

{6)  The  bond  is  only  required  to  be  signed  by  the  sureties. 

d.   Supersedeas.     ( j}  749,  752.) 

A.  B., Appellant,  ")  Circuit  Court. 

against  \  Supersedeas. 

C.  D Appellee.    J 

I  certify  that  an  appeal  was  granted  by  the  court  aforesaid,  on  the  ....  day  of 

,  to  A.  B.,  from  a  judgment  obtained  therein  against  him,  on  the  ....  day  of 

,  by  C.  D.,  for  [state  the  substance  of  the  judgment] ;  and  that  a  bond  to  supersede 

said  judgment  has  been  executed  before  me  (a).  Wherefore  the  appellee  and  all  others 
are  commanded  to  stay  proceedings  on  said  judgment. 

Witness, ,  clerk  of  said  court,  this  ....  day  of , 

(a)  Under  J  749,  upon  an  appeal  granted  by  the  circuit  court,  its  clerk,  only,  can  issue 
a  supersedeas ;  and  he  can  not  do  so  unless  a  copy  of  the  record  be  filed  in  the  clerk's 
office  of  the  Court  of  Appeals  pursuant  to  \  738  (for  which  thirty  days  were  allowed  by 
the  Code  of  1854) ;  failure  to  do  which  is  an  abandonment  of  the  appeal :  but  the  last 
named  clerk  can  grant  a  new  appeal,  and  issue  supersedeas  upon  a  bond  executed  before 
him. 

No  forms  seem  necessary  as  to  appeals  granted  by  the  Clerk  of  the  Court  of  Appeals, 
whose  familiarity  with  the  subject  must  be  presumed. 
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I. 

An  Act  concerning  practice  in  circuit  courts  having  continuous 
sessions.     (Act  of  December  30,  1892,  S.  A.,  419.)* 

§  1.  That  practice  in  circuit  courts  having  continuous  session  shall 
be  as  hereafter  prescribed. 

§  2.  Selecting  and  summoning  juries. — Juries  shall  be  selected  and 
summoned  in  the  same  manner  as  is  provided  for  circuit  courts  not  hav- 
ing continuous  session,  except  that  the  selection  may  be  made  on  the 
first  judicial  day  of  the  court  in  each  month. 

§  3.  Bail-bonds  and  summons  in  criminal  cases. — Bail-bonds  shall  pro- 
vide for  the  appearance  of  the  accused  on  a  day  certain ;  and  summons 
in  criminal  cases  shall  require  the  appearance  on  the  first  Monday  of 
same  month  named  therein. 

§  4.  Days  for  trial,  &c.y  in  criminal  and  penal  cases. — In  all  criminal 
or  penal  cases  in  which  an  act  is  required  to  be  done,  or  motion  made,  or 
case  set  for  trial  at  a  given  term  by  the  law  applicable  to  courts  having 
terms,  said  act  shall  be  done,  or  motion  made,  or  case  set  for  trial,  on  a 
day  of  a  corresponding  calendar  month,  as  if  each  month,  beginning 
with  the  first  Monday  of  a  calendar  month,  were  a  term. 

§5.  Control  of  judgments  for  sixty  days. — The  court  shall  have  con- 
trol over  its  judgments  for  sixty  days,  as  circuit  courts  have  over  their 
judgments  during  the  term  in  which  they  are  rendered. 

§  6.  Taxes  on  real  property  may  be  provided  for  in  order  of  sale. — The 
court  may,  in  actions  for  sale  of  real  property,  determine  summarily, 
with  or  without  written  pleadings,  the  amount  of  any  State,  district,  or 
municipal  taxes  or  assessment  upon  the  property  to  be  sold,  and  shall 
provide  for  the  payment  of  the  same  in  the  judgment;  and  if  the  plain- 
tiff fail  to  ask  therefor,  the  purchaser  shall  be  entitled,  at  any  time  before 
payment  of  the  purchase  price,  to  a  credit  for  the  amount  thereof  (a). 

(a)  Even  if  this  section  (which  is  substantially  the  same  as  {  773  of  the  Code  of  1876) 
applies  to  actions  for  the-  settlement  of  the  estates  of  deceased  persons,  which  is  by  no 
means  clear,  it  does  not  authorize  an  order  for  the  payment  of  taxes  alleged  to  be  due  and 

*  Nearly  all  the  provisions  of  this  act  were  copied  from  Title  XIX  of  the  Code  of  1876,  which  related 
to  the  Louisville  Chancery  Court. 
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unpaid  by  the  decedent,  until  they  have  been  verified  in  the  manner  required  by  law. 
Gay,  Jr.,  &c.t  v.  City  of  Louisville,  <5rY.,  14  Ky.  L.  Rep,,  327. 

§  7.  Dockets  to  be  kept  by  clerks. — The  clerk  shall  keep  rule  dockets, 
,     in  which  he  shall  enter  the  names  of  the  parties  in  each  case,  the  issuing 
and  return  of  process,  and  a  memorandum  showing  the  substance  of 
each  order  of  court  or  step  taken  in  the  clerk's  office,  and  shall  receive 
five  cents  for  each  order  or  step  so  entered,  to  be  taxed  as  costs. 
§  8.   He  shall  also  keep  equity  and  common  law  trial  dockets. 
§  9.   Record  of  settlements  of  fiduciaries. — The  clerk  shall  record,  in 
proper  books,  the  statements  of  all  settled  accounts  of  fiduciaries  made 
in  such  court,  and  shall  be  entitled  to  the  same  fees  as  clerks  of  county 
courts  for  similar  services,  to  be  paid  by  the  fiduciary  and  charged  to 
the  trust  estates. 

§  10.  Entries  on  equity  docket. — On  the  equity  trial  docket  shall  be 
entered  the  actions  that  are  ready  for  trial.  Said  docket  shall  be  called 
at  such  times  as  the  court  may  deem  proper,  when  the  actions  thereon 
shall  be  heard,  or  the  trial  be  postponed  to  a  future  day,  or  the  action 
be  remanded.  No  case  in  which  any  city  is  a  party  shall  be  submitted 
on  motion  or  trial,  unless  the  name  of  said  city  shall  appear  in  the  style 
of  case  on  the  docket  in  which  said  case  is  set  for  motion  or  trial. 

§  11.  Any  motion  made  and  assigned  to  a  future  day  for  hearing 
may  be  placed  upon  such  docket. 

§  1 2.  Entry  on  trial-docket  by  party  confessing  truth  of  adverse  pleading. 
When  a  party  consents  that  the  pleadings  of  the  opposite  side  may  be 
taken  as  true,  the  action  may  be  at  once  placed  on  such  trial  docket. 
§  1 3.  Entry  on  trial-docket  on  adversary' s  failure  to  plead.  — Any  party 
may  place  the  action  on  such  trial  docket,  when  the  time  allowed  to  the 
opposite  party  to  plead  has  expired,  without  such  pleading  being  filed : 
Provided,  That  if  any  issue  shall  have  been  formed  thirty  days  shall 
have  expired  since  it  was  formed. 

§  14.  Time  of  applying  for  new  trial. — Any  application  for  a  new  trial 
in  an  equitable  action  or  proceeding,  except  for  newly-discovered  evi- 
dence, shall  be  made  within  fifteen  days  after  the  judgment  is  rendered; 
and  if  the  application  be  for  cause  mentioned,  it  shall  be  made  as  pro- 
vided by  general  laws  as  to  courts  having  terms,  sixty  days  being 
counted  as  a  term. 

§  15.  Proceedings  to  vacate  or  modify  final  order. — Proceedings  to  va- 
cate or  modify  a  final  order  for  grounds  for  which,  in  courts  having 
terms,  it  might  be  vacated  after  the  term  at  which  it  was  rendered,  may 
be  had  in  reference  to  any  order  or  judgment  of  the  court,  after  ex- 
piration of  sixty  days  from  its  rendition.  A  motion  to  vacate  a  judg- 
ment, because  of  its  rendition  before  the  action  could  [be]  regularly 
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placed  upon  the  trial-docket,  shall  only  be  entered  within  three  months 
after  its  rendition. 

§  1 6.  Revivor  of  actions, — Within  thirty  days  after  the  service  of  an 
order  to  revive  an  action,  the  party  upon  whom  it  is  made  may  show 
cause  against  the  revivor ;  and  if  sufficient  cause  be  not  shown  within 
that  time,  the  action  shall  stand  revived. 

§  17.  An  order  warning  parties  to  appear  and  show  cause  why  an 
action  should  not  be  revived  shall  allow  sixty  days  for  their  appearance ; 
and  if  within  the  same  period  sufficient  cause  be  not  shown  to  the  con- 
trary, the  action  shall  stand  revived. 

§  18.  Amendment  of  petition. — The  plaintiff  may,  without  leave,  amend 
his  petition  at  any  time  before  answer  is  filed. 

§  19.  Deposit  to  cover  costs  of  re-sale. — The  court  may  by  rules  re- 
quire purchasers  at  judicial  sales  to  deposit  with  the  officers  making  the 
sale,  at  the  time  of  sale,  a  specified  sum  of  money,  sufficient  to  cover 
the  expense  of  a  re-sale ;  and  if  such  deposit  be  not  made  at  the  time, 
the  officer  shall  at  once  re-sell  the  property. 

§  20.  Time  of  answering  summons. — The  time  fixed  in  the  summons 
for  the  defendant  to  answer  shall  be  twenty  days  after  the  service  thereof, 
if  in  the  county  where  such  courts  sit,  and  thirty  days  if  elsewhere  in 
the  State. 

§  21.  The  defence  to  an  action  shall  be  filed  within  twenty  days 
after  the  service  of  the  summons  in  the  county  where  such  court  sits,  or 
within  thirty  days  after  such  service  elsewhere  in  the  State.  Every 
warning  order  shall  warn  the  defendant  to  appear  and  defend  the  action 
within  sixty  days  after  the  making  of  the  warning  order,  and  the  defend- 
ant shall  be  considered  as  constructively  summoned  in  thirty  days  after 
the  making  of  such  warning  order  (a). 

(a)  This  section  is  an  enlargement,  at  any  rate  verbally,  of  J  809  of  the  Code  of  1876, 
as  to  the  practice  under  which  see  78  Ky.%  79. 

§  22.  Time  of  filing  subsequent  pleadings. — Every  pleading  subse- 
quent to  the  answer  shall  be  filed  in  fourteen  days  after  the  pleading  is 
filed  to  which  it  responds,  but  the  court  may  extend  the  time  for 
pleading. 

§  23.  Time  of  answering  interrogatories. — Interrogatories  annexed  to 
a  pleading  shall  be  answered  when  the  responsive  pleading  is  required 
to  be  filed. 

§  24.  Filing  pleadings  in  clerk's  office. — The  filing  of  a  pleading  in 
the  clerk's  office  within  the  proper  time,  and  causing  it  to  be  noted 
upon  the  clerk's  memorandum  book  and  rule  docket,  shall  be  equiva- 
lent to  a  filing  in  court. 
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§  25.  Depositions.  — All  depositions  in  equitable  actions  shall  be  taken 
upon  interrogatories,  unless  the  court  shall  otherwise  provide  by  rule, 
or  by  an  order  in  the  cause. 

§  26.  Depositions  shall  be  taken  and  certified  (a)  in  the  manner  and 
by  the  officers  directed  in  this  code,  subject  to  the  following  modifica- 
tions :  Depositions  in  cases  in  the  county  where  such  court  sits  may  be 
taken  before  the  commissioner  of  the  court,  and  no  commission  shall 
be  required  therefor.  Notice  to  the  adverse  party  shall  not  be  neces- 
sary ;  but  the  court  shall,  by  rule,  prescribe  days  for  the  filing  of  inter- 
rogatories, and  the  time  they  shall  remain  in  the  clerk's  office.  If  a 
deposition  be  taken  upon  interrogatories,  neither  party  nor  his  agent  or 
attorney  shall  be  present  at  the  examination  of  the  witness,  unless  he 
have  notified  the  a  averse  party  of  his  intention  to  be  present ;  and  in 
such  case,  the  «  j*ty  in  whose  behalf  the  deposition  is  to  be  taken  shall 
notify  the  adverse  party  of  the  time  and  place  of  the  taking.  When 
it  appears  by  the  certificate  of  the  officer  that  one  only  of  the  parties 
was  present  at  the  examination  of  the  witness,  the  reason  for  permit- 
ting him  to  be  present  shall  be  stated :  and  when  a  notice  to  attend  has 
been  given,  the  evidence  thereof  shall  be  annexed  to  the  certificate. 
Depositions  to  be  read  in  the  court  may  be  taken  by  the  commissioner. 
The  court  may  prescribe,  by  rule,  that  depositions  taken  on  oral  exami- 
nation shall  be  taken  in  narrative  form,  subject  to  such  regulations  as 
may  be  prescribed  in  the  rule. 

(a)  See  Form  of  certificate,  ante,  p.  725. 

§  27.  Terms  of  sales  of  property. — Sales  of  property  shall  be  for  cash, 
or  on  reasonable  credit,  or  for  part  cash  and  part  on  reasonable  credit, 
as  the  court  may  direct ;  but  a  sale  of  personal  property  shall  not  be 
on  a  longer  credit  than  four  months  (a). 

(a)  This  section  is  the  same  as  \  827  of  the  Code  of  1876,  relating  to  the  Louisville 
Chancery  Court,  under  which  it  was  held — 

1.  That,  in  ordering  a  sale,  separately,  of  several  tracts  of  land,  which  would  probably 
bring  different  prices,  it  was  error  to  require  a  part  of  the  entire  purchase-price  to  be  paid 
in  cash,  without  apportioning  it. 

2.  That,  the  amount  of  money  to  be  raised,  by  the  sale  of  agricultural  lands,  being  up- 
wards of  $20,000,  it  was  error  to  require  $2,000  cash  and  the  residue  in  six  and  twelve 
months.  The  chancellor  erred  in  requiring  any  cash-payment  "and  in  not  giving  a  longer 
time  for  the  payment  of  the  balance."      Willett  v.  Johnson,  <5rV.,  84  Ky.,  411. 

§  28.  Advertisement  of  sales. — The  court  may  direct  sales  made  under 
its  orders  to  be  advertised  in  one  or  more  newspapers  published  in  or 
out  of  this  State;  but  no  such  advertisement  shall  be  ordered  if  all  the 
parties  interested  be  actually  before  the  court  and  capable  of  giving  con- 
sent, and  none  of  them  asks  therefor. 
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[This  section  was  amended  by  an  act  of  March  24,  1902  (Acts  1902, 
page  213),  entitled,  "An  Act  to  provide  for  and  regulate  public  advertis- 
ing, ' '  as  follows : 

§  1 .  That,  in  addition  to  the  notices  now  required  by  law  to  be  posted, 
all  public  sales  of  any  kind  of  property,  when  sold  under  execution, 
judgment,  or  decree,  shall,  unless  otherwise  agreed  upon  by  the  parties 
to  such  execution,  judgment,  or  decree,  be  advertised  in  some  newspaper 
published  in  the  county  of  such  sale,  if  any  newspaper  be  therein  pub- 
lished, at  least  once  a  week  for  three  consecutive  weeks  next  preceding 
the  day  of  sale :  Provided,  That  in  counties  where  there  is  a  daily  news- 
paper published,  or  in  general  circulation,  publication  of  such  notice  of 
sale  for  three  consecutive  days  next  preceeding  the  day  of  sale  shall  be 
sufficient.  The  advertisement  shall  state  the  time,  place,  and  terms  of 
sale,  and  shall  give  a  description  of  the  property  to  be  sold:  Proinded, 
That  the  newspaper  advertisement  herein  provided  for  shall  not  be 
necessary  where  the  appraised  value  of  the  property  to  be  sold  is  less 
than  one  hundred  dollars,  to  be  ascertained  by  appraisement  in  each 
case  as  now  provided  by  law. 

§  2.  That  whenever  any  suit  or  action  in  court  involving  the  settlement 
of  any  estate  whatever  is  referred  to  any  commissioner  or  other  officer  to 
receive  and  report  claims,  or  for  any  other  purpose,  it  shall  be  the  duty 
of  such  commissioner  or  other  officer  to  advertise  the  time,  place,  and 
purpose  of  his  sittings  in  the  same  manner  as  provided  for  advertising 
sale  of  property  by  section  first  hereof. 

§  3.  That  for  all  newspaper  advertising  required  by  this  act,  or  by 
other  law,  the  publisher  shall  be  entitled  to  receive  as  full  compensation 
for  such  advertising,  at  the  rate  of  fifty  cents  per  linear  inch,  single 
column,  solid  eight  point  measure  for  each  insertion,  and  in  all  adver- 
tisements in  judicial  proceedings,  the  cost  of  advertisement  shall  be  taxed 
as  costs  by  the  clerk  of  the  court :  Provided,  That  the  rates  of  adver- 
tising in  daily  newspaper  shall  not  exceed  one  dollar  per  linear  inch  per 
insertion. 

§  4.  The  advertisement  required  by  this  act  shall,  at  the  option  of  the 
parties,  be  done  either  in  an  American  or  German  newspaper.] 
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§  29.  Bonds  of  purchasers  and  proceedings  thereon. — The  bonds  of  the 
purchasers  of  property  sold  by  order  of  the  court  shall  bear  interest  from 
the  day  of  sale,  at  the  same  rate  the  judgment  bears,  and  shall  be  made 
payable  to  the  clerk  of  such  court,  and  shall  be  signed  or  acknowl- 
edged before  and  attested  by  the  officer  who  made  the  sale.  Proceed- 
ings on  such  bond  may  be  had  in  the  name  of  the  clerk  of  such  court, 
without  using  the  name  of  the  clerk  for  the  time  being,  at  the  instance, 
as  the  relator  of  any  person  interested,  he  being  responsible  for  the 
costs.  But  in  courts  in  counties  having  a  population  of  less  than  one 
hundred  and  fifty  thousand,  and  constituting  separate  judicial  districts, 
such  bonds  shall  be  made  payable  to  the  commissioner  making  the  sale ; 
and  in  such  cases,  the  proceedings  above  authorized  in  the  name  of  the 
clerk  may  be  had  in  the  name  of  such  commissioner.  Performance  of 
such  bond  may  be  summarily  enforced  by  orders  of  court,  and  by  pro- 
:eedings  as  for  contempt,  if  they  be  not  obeyed.  The  bonds  shall  have 
the  force  of  judgments,  and  upon  executions  thereon  no  replevin  shall 
:>e  allowed,  and  the  sales  shall  be  for  cash. 

§  30.  Objection  to  bail  in  civil  cases,  and  lien  on  property  of  receivers, 
9c.  — An  objection  to  bail  in  civil  cases  for  insufficiency  shall  only  be 
nade  by  motion  within  ten  days  after  the  return  of  the  bail-bond.  A 
[ability  incurred  by  any  person  or  corporation  as  receiver  or  depository 
»f  money  or  property  committed  to  his  or  its  charge  by  order  of  the 
ourt,  shall  rank  with  debts  due  to  the  Commonwealth,  and  shall  have 
riority  over  other  debts  owing  by  such  receiver  or  depository,  and  pre- 
edence  over  any  mortgage  or  lien  upon  the  property  of  such  receiver 
r  depository  made  after  his  or  its  appointment  (a). 

(a)  The  last  paragraph  of  this  section,  excepting  the  words- "  and  precedence  over  any 
ortgage  or  lien  upon  the  'property  of  such  receiver  or  depository  made  after  his  or  its 
pointmentr"  is  the  same  as  J 833  of  the  Code  of  1876,  relating  to  the  Louisville  Chan- 
ry  Court,  and  under  which  it  was  held — 

1.  That  a  settlement,  showing  that  a  receiver  owed  a  certain  sum,  having  been  made, 
>ortcd  to  the  court,  and  confirmed,  was  a  judicial  determination  of  that  fact. 
2.  That,  the  receiver  having  made  a  mortgage  in  1870,  to  secure  payment  of  borrowed 
mey,  and  his  settlement  having  been  made  in  1874,  the  sureties  on  his  official  bond,  who 
<1  the  money  thus  ascertained  to  be  due,  were  entitled,  by  substitution,  to  the  lien  of 
•  creditors  whose  demands  they  paid  j  but  not  to  the  prejudice  of  the  mortgagee,  as 
re  was  no  proof  of  defalcation  before  the  mortgage  was  made.  Farmers  and  Drovers1 
nJk  v.  Skerley,  <5rV.,  12  Bush,  304. 

§  31.  When  circuit  court  may  grant  appeal — An  appeal  from  a  judg- 
rnt  may  be  granted  by  the  court  within  sixty  days  from  its  rendition. 

§  32.  Common  law  trial  docket,  placing  cases  on>  &c. — In  civil  actions 
special  proceedings  other  than  equitable,  after  an  issue  of  law  or  fact 
ormed,  or  after  the  time  for  pleading  has  elapsed  without  a  pleading 
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being  fildd,  either  party  may  place  the  action  or  proceeding  on  the 
common  law  trial  docket  of  the  court,  or  the  branch  thereof  in  which 
same  is  pending,  which  shall  be  kept  and  called  as  the  court  shall,  by 
rule,  direct. 

§  33.  Bills  of  exceptions. — Bills  of  exceptions  must  be  prepared  and 
presented  to  the  judge  within  sixty  days  after  the  making  of  the  order 
excepted  to ;  but  exceptions  taken  during  the  trial  need  not  be  noted 
of  record  nor  reduced  to  writing,  unless  by  order  of  the  court,  until 
after  the  trial ;  within  sixty  days  after  the  judgment  becomes  final,  the 
party  excepting  shall,  unless  further  time  be  given  him,  prepare  his 
bill  of  exceptions,  but  further  time  may  be  given  to  prepare  a  bill,  but 
not  beyond  one  hundred  and  twenty  days  after  the  judgment  becomes 
final. 

a.  The  court  can  not  extend  the  time  for  filing  a  bill  of  exceptions  beyond  one  hundred 
and  twenty  days  after  the  date  of  the  order  overruling^  motion  for  a  new  trial.  Johnson  v. 
Stivers,  95  Ky.,  128,  132,  135. 

b.  In  Louisville  Southern  R.  R.  Co.'s  Receiver  v.  Lewis,  19  Ky.  L.  Rep.,  570,  time  was 
given  within  which  to  file  a  bill  of  exceptions;  after  the  expiration  of  the  time  limited, 
but  still  within  sixty  days  from  the  overruling  of  the  motion  for  a  new  trial,  the  bill  of  ex- 
ceptions was  tendered  and  filed.     It  was  held  that  the  bill  was  in  time. 

c.  In  Connelly  v.  Adams,  19  Ky.  L.  Rep.,  1084,  1085,  it  was  said:  "It  seems  to  us  that 
the  effect  of  this  statute  is  to  give  to  litigants  In  courts  having  continuous  session  sixty 
days  (after  the  judgment  complained  of  has  become  final)  in  which  to  prepare  and  £le 
their  bill  of  exceptions,  and  that  this  statutory  right  can  not  be  limited  by  an  order  of 
court  fixing  a  shorter  period  of  time  in  which  this  must  be  done."  See  Metz  v.  Z.  &  N. 
R.  R.  Co.,  19  Ky.  L.  Rep.,  1200. 

§  34.  Practice  generally. — Except  as  hereinbefore  provided,  practice 
in  circuit  courts  having  continuous  session  shall  conform  as  nearly  as 
practicable  to  practice  in  circuit  courts  having  terms. 


II. 

An  Act  concerning  Circuit  Courts  having  Six  Judges. 
{Act  of  March  21,  1902;  Acts  1902,/.  139.) 

By  an  act  of  March  21,  1902  (Acts  1902,  p.  113),  two  additional  judgeships  were 
provided  for  the  30th  circuit  court  district  (Jefferson  county) ;  and  by  an  act  of  March 
2i,  1902  (Acts  1902,  p.  139),  the  practice  of  circuit  courts  having  six  judges  was  provided 
for.  The  act  of  March  21,  1902,  providing  for  the  practice  in  circuit  courts  having  six 
judges  was  apparently  intended  as  a  complete  practice  act;  and  if  so  did  it  by  implieatkm 
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repeal  (as  far  as  it  relates  (o  courts  having  six  judges),  the  provisions  of  the  act  of  December 
27  and  30,  1892  (Ay.  Stat.,  984-1019),  concerning  courts  having  continuous  session,  and 
the  act  of  August  22,  1892  (ATy.  Stat.y  1 020-1049),  concerning  courts  having  four  judges. 

§  I.  That  in  every  district  entitled  to  six  circuit  judges  each 
office  of  circuit  judge  shall  be  voted  for  separately.  The  ballots  shall 
specify  as  follows:  For  judge  of  the  circuit  court,  criminal  branch;  for 
:  judge  of  the  circuit  court,  chancery  branch,  first  division;  forjudge 
of  circuit  court,  chancery  branch,  second  division;  for  judge  of  the 
circuit  court,  common  please  branch,  first  division ;  for  judge  of  the 
circuit  court,  common  pleas  branch,  second  division ;  for  judge  of  the 
circuit  court,  common  pleas  branch,  third  division. 

The  person  receiving  the  largest  number  of  legal  votes,  marked 
criminal  branch  shall  be  elected;  and  in  like  manner,  persons  receiving 
respectively  the  largest  number  of  legal  votes  marked  chancery  branch, 
first  division ;  chancery  branch,  second  division  ;  common  pleas  branch, 
first  division;  common  pleas  branch,  second  division;  common  pleas 
branch,  third  division,  shall  be  respectively  elected.  In  case  of  a  tie  in 
any  of  said  elections  the  result  shall  be  decided  as  in  case  of  a  tie  vote 
between  two  or  more  candidates  for  a  single  office. 

§  2.  This  act  shall  apply  to  the  filling  of  vacancies  in  the  office  of 
circuit  judges  of  such  district. 

§  3.  Each  of  said  judges  shall  be  commissioned  as  a  circuit  judge 
for  the  district  for  which  he  is  elected,  and  shall  have  all  the  powers  of 
a  circuit  judge,  and  shall  receive  the  same  compensation. 

§  4.  Every  circuit  court  in  the  Commonwealth  having  six  judges 
shall  have  six  branches,  to  be  named,  respectively,  criminal  branch, 
chancery  branch,  first  division ;  chancery  branch,  second  division  ;  com- 
mon pleas  branch,  first  division ;  common  pleas  branch,  second  division ; 
common  pleas  branch,  third  division. 

§  5.  Every  such  court  shall  have  continuous  session. 
§  6.  Of  cases  wherein  the  jurisdiction  of  such  court  all  criminal 
prosecutions  and  proceedings  on  bail  bonds  and  recognizances  in 
criminal  cases  shall  be  brought  and  prosecuted  in  the  criminal  branch. 
Litigation  prosecuted  in  the  other  branches  shall  be  divided  between 
them  according  to  the  rules  of  court  to  be  made  in  general  term.  Until 
such  rules  are  made,  whenever  twelve  equitable  actions  or  special 
proceedings  are  unassigned,  the  clerk  shall,  in  the  presence  of  one  of 
the  six  judges,  write  the  style  or  number  of  each  of  said  causes  upon  a 
separate  card  or  slip  of  paper  and  place  the  said  twelve  cards  or  slips  in 
a  box  or  receptacle  therefor  prepared,  and  the  judge  shall,  in  person, 
draw  them  indiscriminately  therefrom,  one  at  a  time,  and  assign  them 
to  the  several  divisions,  giving  to  the  chancery  branch,  first  division, 
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the  first  six  drawn ;  to  the  chancery  branch,  second  division,  the  next 
six  drawn ;  and  whenever  twelve  actions  or  special  proceedings  not 
equitable  are  unassigned,  said  judge  shall,  in  person,  in  like  manner, 
draw  and  assign  them  to  the  three  divisions  of  the  common  pleas 
branch,  giving  to  the  first  division  the  first  four  drawn,  the  second 
division  the  next  four  drawn,  and  to  the  third  division  the  last  four 
drawn. 

Statements  of  said  drawing  shall  be  at  once  made  in  writing  in  ink, 
and  signed  by  the  judge  in  duplicate,  one  to  be  by  the  judge  and  one 
by  the  clerk.  When  an  action  is  assigned  according  to  law  to  its 
proper  division,  the  clerk  shall  stamp  the  name  of  said  division  upon 
all  pleadings  filed,  and  thereafter  pleadings  filed  in  said  case  shall  indi- 
cate the  division  in  which  they  are  filed. 

No  rule  of  court  shall  assign  more  law  causes  to  one  or  the  other  of 
the  common  pleas  branches  nor  more  equity  causes  to  one  or  the  other 
of  the  chancery  branches. 

Until  said  causes  or  proceedings  are  so  assigned,  any  order  or  orders 
required  therein  may  be  made  by  any  one  of  said  six  judges. 

§  7.  Each  judge  of  the  said  court  shall  preside  over  the  branch  of  the 
court  to  which  he  is  elected  during  his  entire  term  of  office,  except  as 
hereinafter  provided.  The  judge  elected  by  ballots  marked  criminal 
branch,  first  division,  shall,  during  his  entire  term,  preside  over  the 
criminal  branch ;  the  judge  elected  by  ballots  marked  chancery  branch, 
first  division,  shall,  during  his  entire  term,  preside  over  the  first  division 
of  said  branch ;  the  judge  elected  by  ballots  marked  chancery  branch, 
second  division,  shall,  during  his  entire  term,  preside  over  the  second 
divison  of  said  branch;  the  judge  elected  by  ballots  marked  common 
pleas  branch,  first  division,  shall,  during  his  entire  term,  preside  over 
the  first  division  of  said  branch ;  the  judge  elected  by  ballots  marked 
common  pleas  branch,  second  division,  shall,  during  his  entire  term, 
preside  over  the  second  division  of  said  branch;  the  judge  elected  by 
ballots  marked  common  pleas  branch,  third  division,  shall,  during  his 
entire  term,  preside  over  the  third  division  of  said  branch. 

When  a  vacancy  is  filled  the  judge  appointed  or  elected  to  fill  the 
same  shall  preside  over  the  branch  and  division  presided  over  by  the 
judge  whose  place  has  became  vacant ;  and  if  more  than  one  vacancy  is 
filled  at  any  election,  the  judges  so  filling  them  shall  preside  over  the 
branches  respectively  designated  by  the  ballots  electing  them. 

§  8.  Rules  of  general  term  shall  provide  for  transfer  of  cases  or 
issues  from  one  branch  to  another  branch,  or  from  one  docket  of  a 
branch  to  another  docket  of  the  same  branch,  where,  by  reason  of 
the  nature  of  the  cause  or  issue,  or  the  disability  of  the  judge,  such 
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transfer  may  be  proper.  But  no  transfer  shall  be  made  of  criminal 
causes,  and  in  such  causes,  and  in  causes  which  have  been  once  trans- 
ferred, if  the  presiding  judge  can  not  sit,  a  special  judge  shall  be  chpsen 
by  the  attorneys  of  the  court  in  attendance,  not  interested  nor  of 
counsel,  to  preside;  and  such  special  judge  shall  have  the  same  qualifi- 
cations and  powers  as  a  circuit  judge. 

§  9.  No  proceedings  in  such  court  shall  be  invalid  because  prosecuted 
in  the  wrong  branch  thereof. 

§  10.  When,  for  any  cause,  the  judge  presiding  over  any  branch  of 
such  court  fails  to  attend,  the  judge  presiding  over  any  other  branch 
may  attend  and  hold  said  court  for  the  occasion;  if  no  judge  presiding 
over  any  branch  of  such  court  attends,  the  attorneys  of  said  court  in 
attendance  thereon  shall  elect  one  of  their  number,  having  the  qualifi- 
cations of  circuit  judge,  to  hold  court  for  the  occasion.  Such  special 
judge  shall  have  the  powers  of  a  circuit  judge. 

§  11.  Any  judge  presiding  over  one  branch  of  said  court  may,  upon 
the  request  of  a  judge  presiding  over  another  branch  of  said  court, 
hear  and  determine  any  case  or  question  in  such  other  branch  pending ; 
the  request  shall  be  entered  on  the  order  book  of  the  branch  in  which 
such  case  or  question  is  pending. 

§  12.  There  shall  be  summoned  by  the  sheriff  of  the  county  twelve 
grand  jurymen,  to  attend  on  the  first  Monday  of  the  next  month, 
excepting  the  month  of  September,  when  they  shall  attend  on  the  third 
Monday  (excepting  July  and  August)  the  criminal  branch  of  such  court. 
§  13.  Bail  bonds  shall  provide  for  the  appearance  of  the  accused  on 
a  day  certain ;  and  summons  in  criminal  cases  shall  require  the  appear- 
ance on  the  first  Monday  of  some  month  named  therein. 

§  14.  In  all  criminal  or  penal  cases  in  which  an  act  is  required  to  be 
done,  or  motion  made,  or  case  set  for  trial  at  a  given  term  by  the  law 
applicable  to  courts  having  terms,  such  act  shall  be  done  or  motion 
made  or  case  set  for,  trial  on  a  day  of  a.  corresponding  month,  as  if  each 
month,  beginning  with  the  first  Monday  of  a  calendar  month  and 
ending  with  the  Saturday  before  the  first  Monday  of  the  next  calendar 
month,  were  a  term. 

§  15.  The  judge  of  the  circuit  court  presiding  in  the  criminal  branch 
of  the  circuit  court  of  each  judicial  district  of  this  Commonwealth, 
having  five  or  more  judges,  may,  in  his  discretion,  appoint  an  official 
interpreter,  who  shall  be  appointed  for  a  term  of  four  years,  and  until 
his  successor  is  appointed  and  qualified. 

§  16.  No  person  shall  be  eligible  to  the  position  of  official  interpreter 
who  is  not  able  to  speak  fluently  the  English  and  German  languages,  and 
to  interpret  one  of  these  languages  into  the  other. 
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§  17.  It  shall  be  the  duty  of  said  interpreter  to  be  present  at  a3 
sessions  of  the  criminal  branch  of  said  circuit,  and  to  interpret  the 
evidence  or  statements  of  parties  or  witnesses  in  said  court  when  directed 
to  do  so  by  the  judge  thereof. 

§  18.  Before  entering  upon  his  duties  as  such  interpreter,  he  shall 
be  required  to  take  the  oath  required  of  all  officers  of  this  Common- 
wealth, and  shall  further  swear  that  he  will,  to  the  best  of  his  ability, 
true  interpretation  make  in  ail  matters  and  controversies  in  said  court 
wherein  he  is  directed  to  interpret. 

§  19.  The  said  interpreter  shall  receive  an  annual  salary,  to  be  fixed 
by  the  presiding  judge  of  said  criminal  branch  of  such  circuit  court 
not  to  exceed  the  sum  of  six  hundred  dollars,  to  be  paid  in  monthly 
installments  out  of  the  county  treasury. 

§  20.  The  said  court  shall,  in  general  term,  make  rules  of  said  court 
and  shall  have  power,  from  time  to  time,  to  change  such  rules.  Such 
rules  shall  be  binding  on  each  branch  of  said  court  until  changed  in 
general  term. 

A  general  term  of  said  court  shall  be  held  on  the  first  Mondays  in 
January  and  July  in  every  year,  and  also  at  such  other  times  as  the  court 
shall,  by  rule,  appoint;  and  all  appointments  of  commissioner  and 
receiver  shall  be  made  in  general  term  by  order  entered  on  the  order 
book  of  the  said  court.  General  terms  of  the  said  court  may  also,  in 
writing,  be  called  from  time  to  time  by  any  three  of  the  judges. 

Besides  the  order  books  and  the  judgment  books  of  the  several 
branches  of  said  court,  the  clerk  of  said  court  shall  keep  an  an  order 
book  of  the  general  term,  wherein  shall  be  entered  all  rules  made  and 
other  business  transacted  at  general  terms. 

§  21.  Such  court  shall  have  control  over  its  judgments  for  sixty 
days  as  circuit  courts  having  terms  have  over  their  judgments  during  the 
term  in  which  they  are  rendered. 

§  22.  Such  court  may,  in  actions  for  sale  of  real  property,  determine 
summarily,  with  or  without  written  pleadings,  the  amount  of  any  State 
or  municipal  tax  or  assessment  upon  the  property  to  be  sold,  and  shall 
provide  for  the  payment  of  the  same  in  the  judgment;  and  if  the 
plaintiff  fail  to  ask  therefor,  the  purchaser  shall  be  entitled,  at  anytime 
before  payment  of  the  purchase  price,  to  a  credit  for  the  amount  thereof 

§  23.  The  regular  judges  at  any  general  term  of  the  court,  anyfoar 
concurring,  shall  appoint  a  commissioner  and  a  receiver  of  the  court, 
who  shall  hold  their  office  during  four  years,  unless  removed,  as  they 
may  be,  at  the  pleasure  of  the  court  in  general  terms,  any  four  of  the 
regular  judges  concurring.  The  commissioner  shall  discharge  the  duties 
and  have  the  powers  appertaining  to  the  office  of  a  master  in  chancery 
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and  as  provided  by  law  and  the  rules  of  the  court.  The  receiver  shall 
receive,  care  for  and  deposit  all  moneys  and  property  that  may  be  paid 
or  deposited  into  court,  and  shall  disburse  the  same  upon  the  orders  of 
the  court  as  provided  by  law  and  the  rules  of  the  court.  Before  entering 
upon  the  discharge  of  their  duties,  the  commissioner  and  receiver  shall 
appear  in  open  court,  execute  bond  according  to  law  and  take  an  oath 
that  they  will  honestly,  impartially,  and  to  the  best  of  their  judgment 
discharge  all  the  duties  of  their  offices  without  favor  or  respect  of 
persons,  and  render  true  and  just  reports  and  accounts  of  their  actions 
and  doings  as  such. 

§  24.  An  action  on  the  official  bond  of  the  clerk,  commissioner, 
receiver,  or  depository  of  the  court  may  be  brought  in  said  court  as  other 
actions  of  which  it  has  jurisdiction. 

§  25.  Any  person  interested  may  sue  on  any  of  the  bonds  mentioned 
in  the  preceding  sections  of  this  act  for  a  breach  thereof;  and  any 
branch  of  the  court  may,  by  rule  and  attachment  against  the  obligors 
therein,  enforce  their  performance. 

§  26.  Transfers  may  be  made  between  said  branches  in  all  cases  in 
which  a  common  fund  is  involved  in  litigation  either  by  way  of 
attachment  or  otherwise,  so  that  the  distribution  of  the  fund  may  be 
under  the  control  of  one  branch  of  the  court. 

§  27.  In  all  districts  where  by  law  the  number  of  circuit  judges  has 
been  or  shall  be  increased  from  four  to  six,  and  as  soon  as  the  additional 
judges  shall  be  elected  and  qualified,  the  judges  of  the  several  branches 
of  the  court,  previously  composed  of  four  judges,  shall,  during  the 
remainder  of  their  terms,  preside  over  the  several  branches  of  such 
courts  composed  of  six  judges  as  follows :  The  judges  of  the  chancery 
divisions  of  such  courts,  composed  of  four  judges,  shall  preside  over 
the  first  divisions  of  the  chancery  branches  of  such  courts  composed  of 
six  judges;  the  judges  of  the  law  and  equity  divisions  of  such  courts, 
composed  of  four  judges,  shall  preside  over  the  second  divisions  of  the 
chancery  branches  of  such  courts  composed  of  six  judges;  the  judges 
of  the  common  pleas  divisions  of  such  courts,  composed  of  four  judges, 
shall  preside  over  the  first  divisions  of  the  common  pleas  branches  of 
such  courts  composed  of  six  judges ;  the  judges  of  the  criminal  divisions 
of  such  courts,  composed  of  four  judges,  shall  preside  over  the  criminal 
branches  of  such  courts  composed  of  six  judges;  and  the  two  judges 
added  to  such  courts,  previously  composed  of  four  judges,  shall  preside 
over  the  second  and  third  divisions  of  the  common  pleas  branches, 
respectively,  of  such  courts  composed  of  six  judges. 

§  28.   Whenever  the  number  of  judges  of  a  circuit  court  shall  have 
been  increased  from  four  to  six,  all  causes  then  pending  shall  be  there- 
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after  respectively  determined  in  the  branches  presided  over  by  the 
judges  before  whom  such  causes  were  pending  in  the  courts  having  four 
judges,  subject,  however,  to  the  other  provisions  of  this  act  as  to  their 
being  heard  and  determined  by  request. 

§  29.  Whereas,  re-arrangements  of  the  dockets  of  the  different 
branches  of  said  courts  are  immediately  necessary,  in  order  to  prevent 
a  confusion,  an  emergency  exists.  Therefore,  this  act  shall  take  effect 
from  and  after  its  passage. 


III. 

An   Act  to   regulate   Proceedings   in  Civil   Actions   in   Circuit 

Courts. 

{Act  of  March  29,  1902:  Acts  1902,/.  272.) 

§  1.  That  the  first  Monday  in  each  month  shall  be  rule  day  in  the 
office  of  the  clerk  of  each  circuit  court  in  this  Commonwealth,  except 
when  said  court  is  actually  in  session. 

§  2.  That  all  summonses  issued  in  actions,  both  at  law  and  in  equity, 
brought  in  said  courts,  shall  command  the  officer  to  whom  it  is  directed 
to  summons  the  party  or  parties  against  whom  it  is  issued  to  answer  in 
ten  days  after  the  service  of  the  summons,  if  directed  to  the  county 
where  issued,  and  in  twenty  days  after  the  service  of  the  summons,  if 
directed  to  any  other  county. 

§  3.  At  the  first  rule  day  after  the  summons  has  been  served  ten 
days  in  the  county  or  twenty  days  in  any  other  county,  the  defendant 
so  served  shall  file  his  answer  or  other  plea  he  may  have,  whether  of  law 
or  of  fact. 

On  the  next  rule  day  the  opposite  party  shall  file  his  reply  and  any 
other  plea  he  may  have,  whether  of  law  or  fact ;  and  so  on  at  each 
succeeding  rule  day  until  the  issue  shall  be  fully  made  up.  If  any 
party  shall  fail  to  file  any  plea  at  the  rule  day  at  which  same  is  due,  he 
may  file  the  same  at  a  subsequent  rule  day,  and  as  soon  as  practicable, 
and  he  shall  file  therewith  his  affidavit  or  other  sworn  statement  as  to  the 
cause  of  his  delay,  and  if  the  court  shall  consider  his  excuse  insufficient, 
it  may,  at  the  next  regular  term,  strike  such  a  plea  from  the  files. 
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If  any  demurrer,  motion  to  elect,  or  like  pleading  is  filed,  the  court 
shall  dispose  of  same  as  soon  as  possible  and  before  the  case  is  called 
for  trial  or  submitted,  and  the  court  in  such  cases  shall  direct  when  sub- 
sequent pleadings  should  be  filed. 

§  4.  Actions  at  law  shall  stand  for  trial  at  the  first  term  of  court 
after  summons  has  been  served  in  the  county  ten  days,  and  elsewhere  in 
the  State  twenty  days  before  the  commencement  of  said  term. 

§  5.  Suits  in  equity  shall  stand  for  trial  at  the  first  term  of  court 
after  the  issue  shall  be  completed  or,  by  the  provisions  of  this  act,  shall 
have  been  completed,  thirty  days  before  the  commencement  of  the  term. 

§  6.  All  warning  orders,  both  at  law  and  in  equity,  shall  warn  the 
party  against  whom  the  same  is  issued  to  answer  in  thirty  days  after  the 
entry  of  the  warning  order,  and  the  answer  and  other  plea  shall  be  due 
at  the  first  rule  day  after  the  expiration  of  said  thirty  days.  As  to 
parties  constructively  summoned  and  not  answering  as  herein  provided, 
the  action,  whether  at  law  or  equity,  shall  stand  for  trial  at  the  first  term 
of  court,  which  commences  not  less  than  sixty  days  after  the  said 
warning  order  is  entered. 

§  7.  Any  interlocutory  order  necessary  for  the  preparation  of  the 
action  for  trial,  whether  at  law  or  in  equity,  may  be  entered  by  any 
party  at  any  rule  day ;  but  no  order  shall  be  entered  which  deprives  a 
person  of  the  possession  of  property. 

§  8.  The  clerk  shall  enter  upon  the  minute  book  of  the  court  all 
orders,  filing  pleas  and  otherwise,  except  warning  orders,  and  shall  sign 
same.  He  shall,  as  soon  thereof  as  practicable,  enter  said  orders  in 
full  upon  the  order  book  of  the  court,  and  shall  sign  same ;  and  all 
such  orders  shall  constitute  a  part  of  the  record  in  the  case,  for  all 
purposes,  as  fully  as  if  made  in  open  court.  The  court  shall,  at  the 
first  ensuing  term,  have  power  to  set  aside  any  such  order. 

§  9.  The  clerk  shall  docket  all  actions  at  law  for  the  first  day  of  the 
term  at  which,  under  the  provisions  of  this  act,  they  stand  for  trial. 
On  said  day  the  court  shall  call  said  docket  and  enter  default  judgments 
where  no  defense  is  made.  In  all  such  actions  where  defense  is  made, 
the  parties  shall  be  deemed  to  have  waived  a  trial  by  jury,  unless  a  jury 
is  demanded  upon  said  call,  and  the  court  shall  then  proceed  to  set  such 
actions  down  for  a  trial  at  some  convenient  day  in  the  term.  Unless 
otherwise  directed  by  the  parties,  thfe  clerk  shall  issue  subpoenas  for 
witnesses  to  the  first  day  of  the  term,  and  they  shall  attend  at  such  days 
as  the  case  in  which  they  are  subpoenaed  shall  be  set  for  trial,  and  until 
the  same  is  disposed  of  by  trial  or  continuance:  Provided^  however* 
The  court  may  by  rule  entered  upon  its  order  book,  direct  the  clerk  to  set 
actions  at  law  for  convenient  days  during  the  term  instead  of  on  the  first 
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day  of  the  term,  as  provided  above;  and  to  issue  subpoenas  to  said 
days,  instead  of  to  the  first  day,  as  provided  above. 

§  10.  The  clerk  shall  docket  all  suits  in  equity  for  the  first  term  of 
court  which  does  not  commence  less  than  ten  days  after  the  same  is 
filed.  On  the  third  day  of  the  term  the  court  shall  call  the  equity 
appearance  docket  and  enter  default  judgments  where  no  defense  is 
made:  Prcnnded,  All  parties  to  the  action  affected  thereby  have  been 
summoned;  those  in  the  county,  ten  days  before  the  commencement  of 
the  term ;  those  out  of  the  county  twenty  days  before  the  commence- 
ment of  the  term ;  and  those  constructively  summoned,  thirty  days 
before  the  commencement  of  the  term. 

§11.  When  the  issue  has  not  been  completed  before  the  commence- 
ment of  the  term,  the  answer  or  next  pleading  due  shall  be  filed  on  the 
first  day  of  the  term,  in  law  actions,  and  on  the  third  day  of  the  term, 
in  equity  actions.  In  law  actions,  subsequent  pleadings  shall  be  filed 
on  or  before  the  day  on  which  the  action  is  set  for  trial.  In  equity 
actions  each  pleading,  subsequent  to  the  answer,  shall  be  filed  not  less 
than  three  days  after  the  filing  of  the  pleading  to  which  it  is  responsive. 
The  court  may,  in  its  discretion,  allow  a  pleading  to  be  filed  after  it  is 
due  under  the  provisions  of  this  act. 

§  12.  This  act  shall  not  apply  to  circuit  courts  having  continuous 
sessions. 

§  13.  All  provisions  of  the  Code  of  Practice  in  conflict  with  this  act 
are  hereby  repealed  in  so  far  as  in  conflict. 

§  14.  This  act  shall  take  effect  and  be  in  force  from  its  passage. 


IV 
Rules  of  the  Court  of  Appeals. 

The  following  were  ordered  to  be  recorded  as  rules  of  practice  of 
the  court : 

I. — In  accordance  with  section  118  of  the  Constitution,  this  court 
after  January  1st,  1895,  will  be  divided  into  two  departments,  each  one 
of  which  shall  consist  of  three  judges,  besides  the  chief  justice,  who 
shall  preside  over  each  department.  Each  division  shall  sit  on  alternate 
days  during  each  week,  when  not  in  joint  session,  to  hear  arguments 
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and  motions  and  deliver  opinions.  Opinions  shall  be  delivered  as  the 
judgment  of  the  court  without  reference  to  the  department  delivering 
them.  When  the  chief  justice  is  absent,  or,  if  present,  from  any  cause 
fails  to  preside,  the  judge  next  oldest  in  commission  shall  preside  with 
each  department,  and  shall  require  the  presence  of  a  judge  from  either 
department  when  necessary  to  constitute  a  majority  of  the  entire  body. 
The  cases,  when  submitted,  shall  be  assigned  by  the  chief  justice  to  each 
department,  and  in  such  a  manner  as  to  equalize  the  burden. 

II. — Whenever  a  case  involves  a  constitutional  question,  either  Fed- 
eral or  State,  or  in  any  case  where,  in  the  opinion  of  the  chief  justice, 
the  importance  of  the  case  requires,  both  departments  shall  hear  the 
argument,  whether  oral  or  written,  and  pass  on  the  questions  involved ; 
and  in  cases  where  the  judges  composing  one  department  do  not  concur, 
it  shall  be  the  duty  of  the  chief  justice  to  notify  the  other  department, 
and  have  the  questions  at  issue  disposed  of  in  joint  session. 

When  a  majority  of  either  department,  including  the  chief  justice, 
shall  desire  a  joint  session  for  the  purpose  of  passing  on  any  question, 
or  hearing  any  cause,  the  entire  body  shall  be  assembled  for  that  pur- 
pose. 

III. — That  in  all  cases  or  appeals  hereafter  filed,  or  now  filed  and  not 
submitted,  it  shall  be  the  duty  of  the  appellant  to  file  his  brief  twenty 
days  prior  to  the  day  the  case  is  set  for  hearing,  and  the  appellee  to  file 
his  brief  ten  days  prior  to  that  time,  and  a  failure  to  do  so  by  the  appel- 
lant shall  cause  a  dismissal  of  the  appeal  without  prejudice,  and  upon 
the  part  of  appellee  he  will,  if  in  default,  be  required  to  pay  the  costs 
up  to  the  date  of  filing  his  brief.  No  oral  argument  will  be  ordered  or 
heard  on  the  part  of  the  party  in  default  unless  his  brief  is  filed  as  herein 
provided.  When  the  briefs  are  in,  or  the  brief  of  the  party  not  in  de- 
fault, an  oral  argument  will  be  ordered  if  desired,  and  a  time  fixed  for 
the  hearing. 

All  cases  will  be  decided  as  nearly  as  practicable  in  the  order  of  their 
submission. 

IV. — But  two  oral  arguments  on  each  side  will  be  allowed  in  any 
case,  and  every  such  argument  will  be  limited  to  one  hour. 

V. — Records  not  made  out  in  a  legible  handwriting,  or  not  indexed, 
are  to  be  condemned,  and  the  clerk  making  out  such  record  to  be  pro- 
hibited from  collecting  anything  therefor;  and  the  clerk  of  this  court 
will  disregard  the  expense  thereof  in  taxing  cost  without  any  special 
order  in  the  case. 
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VI. — When  two  members  of  a  department  desire  it,  a  rehearing 
shall  be  granted. 

VII. — When  the  record  of  a  former  appeal  in  the  same  cause  is 
necessary  to  the  decision  of  a  subsequent  appeal,  or  when  a  record 
already  in  this  court  is  made  part  of  a  record  in  another  case,  and  not 
copied  into  the  transcript,  the  attorney  for  the  appellant  must  see  to  it, 
on  pain  of  having  the  appeal  dismissed,  that  such  old  record  is  placed 
with  the  new  record  before  the  cause  is  submitted. 

VIII. — A  party  intending  to  move  that  the  clerk  of  the  inferior 
court,  or  the  adverse  party,  shall  be  adjudged  to  pay  the  costs  resulting 
from  a  violation  by  such  clerk  or  party  of  subsection  1 1,  of  section  737, 
of  the  Civil  Code,  shall  make  such  motion  at  or  before  the  submission  of 
the  cause,  and  not  thereafter;  and  such  motion  shall  indicate  the  por- 
tions of  the  record  claimed  to  have  been  improperly  copied,  and  the 
pages  of  the  transcript  where  they  may  be  found. 

IX. — If  the  motion  is  against  the  clerk,  he  must  be  served  with  a 
copy  of  the  written  motion  at  least  five  days  before  the  cause  is  sub- 
mitted. 

X. — If  an  appellant  or  his  attorney,  or  an  appellee  with  a  cross- 
appeal,  or  his  attorney,  shall,  for  any  purpose,  withdraw  the  record 
from  the  clerk's  custody  without  the  special  order  of  the  court,  and  fail 
or  neglect  to  produce  it  in  court  on  call  of  the  case  for  submission  or 
argument,  the  appeal  or  cross-appeal,  on  motion  of  the  adverse  party, 
shall  be  dismissed  for  want  of  proper  prosecution. 

XI. — Ten  days'  notice  of  a  motion  to  affirm  as  a  delay  case  must  be 
given  appellant  or  his  attorney,  otherwise  such  motion  will  not  be  heard 
until  the  case  is  called  for  trial  on  the  day  it  is  set  on  the  docket. 

XII. — Where  time  is  extended  to  file  a  petition  for  rehearing,  and 
the  time  expires  during  vacation,  or  where  the  court  adjourns  before  the 
time  for  filing  a  petition  for  rehearing  has  expired,  the  filing  of  the  peti- 
tion with  the  clerk  in  the  clerk's  office  within  the  time  shall  be  held 
sufficient.  The  clerk,  however,  has  no  right  to  extend  the  time  for 
filing,  and  this  can  only  be  done  by  an  order  from  one  of  the  judges. 

XIII  — Petitions  for  rehearing  shall  be  considered  by  a  judge  other 
than  the  one  who  delivered  the  opinion  in  the  case. 

XIV. — Ordered,  That  there  be  held  three  terms  of  the  Court  of 
Appeals  in  each  year,  as  follows: 
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September  Term,  beginning  third  Monday  in  September,  and  end- 
ing the  second  Saturday  in  December. 

January  Term,  beginning  first  Monday  in  January,  and  ending  the 
last  Saturday  in  March. 

April  Term,  beginning  second  Monday  in  April,  and  ending  the 
first  Saturday  in  July. 

XV. — Ordered,  That  no  extension  of  time  for  filing  a  petition  for 
rehearing  will  be  granted,  except  upon  the  affidavit  or  statement  of  the 
attorney  or  client,  stating  sufficient  cause  therefor. 

XVI. — Cases  once  adjudicated  by  this  court,  and  again  brought  up 
by  appeal,  may  be  advanced  by  leave  of  the  court  on  motion  of  either 
party. 

XVII. — There  shall  accompany  every  brief  a  classification  of  the 
questions  discussed.  The  classification  may  be  indicated  by  a  "word" 
which  suggests  a  subject,  or  by  a  brief  synopsis  of  it. 

The  authorities  relied  upon  must  be  cited  under  the  appropriate 
heading. 

XVIII. — No  case  on  the  appearance  docket  will  be  passed  for  oral 
argument,  unless  there  be  filed  by  counsel  a  statement  showing  the  legal 
questions  involved,  and  the  court  shall  deem  them  new  and  of  sufficient 
importance  to  require"  oral  argument. 

TAX  ON  APPEALS. 

Counsel,  in  writing  briefs,  are  requested  by  the  court  to  write  only 
on  one  side  of  the  paper. 

The  tax  on  appeals  is  one  dollar,  and  in  all  cases  must  be  paid  to 
the  clerk  of  the  Court  of  Appeals  before  the  cases  will  be  filed. 


V. 

An  Act  for  the  protection  of  Purchasers,  Lessees,  and  Incum- 
brancers of  Real  Estate. 

§  1.  That  no  action,  cross-action,  counter-claim,  or  other  proceeding 
whatever  (save  actions  for  forcible  detainer,  or  forcible  entry  or  de- 
tainer), hereafter  commenced  or  filed,  in  which  the  title  to,  or  the  posses- 
sion or  use  of,  or  any  lien,  tax,  assessment,  or  charge  on  real  estate,  or 
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any  interest  therein,  is  in  any  manner  affected  or  involved,  nor  any  order 
or  judgment  therein,  nor  any  sale  or  other  proceeding  thereunder,  shall 
in  any  manner  affect  the  right,  title,  or  interest  of  any  subsequent  pur- 
chaser, lessee,  or  incumbrancer  of  such  real  estate  or  interest  for  value 
and  without  notice  thereof,  except  from  the  time  when  there  shall  be 
filed  in  the  office  of  the  clerk  of  the  county  court  of  the  county  in  which 
such  real  estate,  or  greater  part  thereof,  lies,  a  memorandum  stating 
(one)  the  number  of  said  action  where  the  action  is  numbered,  and  style 
of  such  action  or  proceeding,  and  the  court  in  which  it  is  commenced 
or  is  pending ;  (two)  the  name  of  the  person  whose  right,  title,  interest 
in,  or  claim  to,  real  estate  is  involved  or  affected ;  (three)  a  description 
of  the  real  estate  in  said  county  thereby  affected.  Such  notice  may  be 
filed  by  any  party  in  interest.  No  notice  shall  extend  to  the  interest  of 
any  person  not  designated  therein,  nor  to  any  real  estate  or  interest  ex- 
cept that  described  therein ;  and  when  any  amendment  is  made  in  such 
action  or  proceeding  changing  the  description  of  the  real  estate,  or  in- 
terest involved  or  affected,  or  extending  the  claim  against  the  same,  the 
party  filing  such  notice  shall  file  a  new  notice.  Where  the  real  estate 
so  affected  consists  of  tracts  lying  in  different  counties,  a  separate  notice 
shall  be  filed  in  each  county  as  to  the  tract  lying  in  that  county. 

§  2.  No  attachment  or  execution  hereafter  issued,  nor  any  levy  or 
sale  under  either,  shall  in  any  manner  affect  the  right,  title  to,  or  inter- 
est of  a  subsequent  purchaser,  lessee,  or  incumbrancer,  without  notice 
thereof,  of  any  real  estate  or  any  interest  therein  upon  which  such  at- 
tachment or  execution  may  be  or  may  have  been  levied,  except  from 
the  time  there  shall  be  filed  in  the  office  aforesaid  a  memorandum,  show- 
ing the  number  and  style  of  the  action  in  which  said  attachment  or  ex- 
ecution issued,  the  court  from  which  it  issued,  the  number,  if  any,  of 
such  attachment  or  execution,  the  date  thereof,  and  the  name  of  the 
persons  in  whose  favor  and  against  whom,  respectively,  it  issued.  Such 
notice  may  be  filed  by  any  party  in  interest. 

§  3.  The  clerk  shall  number  such  notices  in  the  order  in  which  they 
are  received,  shall  endorse  on  each  notice  the  day  and  hour  of  the  re- 
ceipt and  the  name  of  the  person  filing  it,  and  shall  record  the  same  in  a 
book  to  be  kept  for  that  purpose.  He  shall  forthwith  index  the  notices 
mentioned  in  section  one  by  their  numbers  and  by  the  name  of  each 
person  whose  interest  is  therein  stated  to  be  affected,  and  the  notices 
mentioned  in  section  two  by  their  numbers  and  by  the  names  of  each 
person  against  whom  the  attachment  or  execution  is  stated  to  have 
issued.  For  recording  each  notice  mentioned  in  section  two,  there 
shall  be  charged  thirty  cents,  and  for  the  notices  mentioned  in  section 
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one,  fifty  cents  for  each  tract  of  land  therein  separately  described,  which 
fees  shall  be  paid  in  advance,  and  shall  be-  taxed  as  part  of  the  costs  of 
the  party  filing  the  same  in  the  action,  attachment,  or  execution. 

§  4.  Any  notice  mentioned  herein  may  be  discharged  and  annulled 
by  an  entry  to  that  effect  on  the  margin  of  the  record  thereof,  signed  by 
the  person  filing  the  same,  of  by  his  or  their  attorney  of  record  in  the 
action,  or  by  a  writing  executed,  acknowledged,  and  recorded  in  the 
manner  provided  for  conveyance  of  land.  The  clerk  shall  enter  a 
memorandum  of  such  discharge  on  the  margin  of  such  record,  for  which 
there  shall  be  charged  a  fee  of  twenty-five  cents,  to  be  paid  in  advance. 

Approved  March  17,  1896. 


VI. 

An  Act  to  quiet  the  Title  to  Lands. 

That  hereafter  it  shall  and  may  be  lawful  for  any  person  having  both 
the  legal  title  and  possession  of  lands  to  institute  and  prosecute  suit,  by 
petition  in  equity,  in  the  circuit  court  of  the  county  where  the  lands,  or 
some  part  thereof,  may  lie,  against  any  other  person  setting  up  claim 
thereto ;  and  if  the  plaintiff  shall  be  able  to  establish,  and  does  estab- 
lish, his  title  to  said  land,  the  defendant  shall  be  by  the  court  ordered 
and  decreed  to  release  his  claim  thereto,  and  pay  the  plaintiff  his  cost, 
unless  the  defendant  shall,  by  his  answer,,  disclaim  all  title  to  such  land 
and  offer  to  give  such  release  to  the  plaintiff,  in  which  case  the  plain- 
tiff shall  pay  to  the  defendant  his  cost,  except  for  special  reasons  the 
court  should  otherwise  decree. 

Approved  March  9,  1854. 

a.  1.  This  is  a  re-enactment  of  the  act  of  December  19,  1796  (1  M.  &  B.,  294),  and 
reference  is  made  thereto  on  page  614.  Query — Can  a  judgment  be  obtained  under  this  act 
quieting  title  against  a  non-resident  who  is  before  the  court  by  constructive  service  only  ?  See 
Hart  v.  Sansom,   HO  U.  S.,   151  ;  Arndt  v.  Griggs ;  134   U.  S.,  316. 

2.  In  Simpson  v.  Hawkins,  1  Dana,  303,  312  (1833),  there  is  a  dicta  by  Judge  Under- 
wood that  a  bill  to  quiet  title  may  be  brought  against  non-residents  who  shall  be  served  by 
constructive  service  of  process,  but  that  a  decree  quieting  the  title  may  be  opened  at  the 
instance  of  the  non-residents  within  seven  years  after  its  rendition. 

See  dicta  in  Bank  of  U.  S.  v.  Cockran,  9  Dana,  395,  398. 

3.  In  Denny  v.  Wickliffe,  I  Met.,  216,  228  (1858),  there  is  a  dicta  by  Judge  Simpson  to 
the  same  effect  as  in  Simpson  v.  Hawkins,  except  that  under  the  Code  then  in  force  the 
time  limited  for  a  non-resident  defendant,  constructively  summoned,  to  apply  for  a  reopen- 
ing of  the  judgment  was  five  years. 
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4.  In  Arndt  v.  Griggs,  134  (/.  S.,  316,  Mr.  Justice  Brewer  delivering  the  opinion,  gave 
the  subject  great  consideration,  and  after  an  elaborate  review  of  the  authorities  held  that 
"a  State  has  power  by  statute  to  provide  for  the  adjudication  of  titles  to  real  estate  within 
its  limits  as  against  non-residents  who  are  brought  into  court  only  by  publication." 

I  do  not  myself  believe  that  a  court  of  equity,  by  virtue  of  its  general  powers  and  in 
the  absence  of  a  statute,  can  by  constructive  service  of  process  quiet  title  to  land  as  against 
a  non-resident;  for  an  action  to  quiet  title  is  a  suit  in  equity,  equity  acts  upon  the  per- 
son, and  the  person  is  not  brought  into  court  by  service  by  publication  alone. 

The  question  remains,  whether  the  act  of  1854  by  its  terms  authorizes  a  proceeding 
against  a  non-resident?  I  think  not.  It  is  true  that  }J  57,  et  sea.,  provides  for  a  con- 
structive service  against  non-resident  defendants  generally,  but  it  is  doubtful  whether 
they  can  be  considered  as  extending  the  language  of  the  act  of  1854. 

b.  In  an  action  to  quiet  title  it  is  unnecessary  to  aver  the  nature  of  the  adverse  claim 
and  point  out  its  defect;  and  even  if  the  statements  of  the  petition  do  not  amount  to  an 
averment  that  the  defendants  are  claiming  adversely,  where  their  answer  does  so,  the  de- 
fect is  cured.     Whipple  v.  Earick,  93  Ky,,  121-24. 


VII. 

Notes  concerning  Code-decisions  not  previously  referred  to. 

§6.  Equitable  actions. 

In  Walker  v.  Leslie,  90  Ky.,  642,  the  court  approved  the  decision  in  Fraley  v.  Peters, 
12  Bush,  469;  and  held  that  the  plaintiff's  allegation,  that  the  defendant  is  "by  fraud, 
force,  and  violence,  attempting  to  change  the  division  line,"  fairly  construed,  means  merely 
that  he  is  asserting  that  line  to  be  at  a  location  different  from  that  claimed  by  the  plaintiff, 
and  by  force  has  entered  upon  and  attempted  to  take  possession  of  the  land  in  dispute,  and 
did  not  give  to  the  chancel  lor  jurisdiction  to  settle  the  question  of  boundary,  and  that  the 
plaintiff's  motion  to  transfer  the  case  to  the  ordinary  docket  should  have  been  sustained, 
with  leave  to  the  plaintiff  to  amend  his  petition  by  alleging  and  praying  for  damages. 

i  8.  Error  as  to  form  of  action. 

a.  Such  error  must  be  objected  to,  not  by  demurrer,  but  by  motion  to  transfer  to  the 
proper  docket.     88  Ky.,  663. 

b.  The  plaintiff  having  brought  an  ordinary  action  for  the  possession  of  personal  prop- 
erty, it  was  held  that  a  judgment  for  the  defendant  must  be  affirmed,  even  though  the 
plaintiff  may  have  had  an  equitable  lien  on  the  property,  as  he  had  failed  to  assert  it  by 
amending  his  petition  and  moving  for  a  transfer  to  the  equity-docket.     89  Ky.,  637-38. 

g  10.  Transfer  of  actions  from  one  docket  to  another. 

a,  If,  in  an  equity  cause,  there  is  an  issue  which  either  party  might  have  had  tried  by 
a  jury,  but  did  not,  the  finding  of  the  chancellor  on  that  issue  will  be  treated  as  the  find- 
ing of  a  properly  instructed  jury.     Louisville,  <5rV.,  Ry.  Co,  v.  Taylor,  96  Ky,,  241,  248. 

b.  Where  an  ordinary  action  is  transferred  to  equity  because  of  the  complication  of 
accounts,  no  motion  for  a  new  trial  is  necessary  in  order  to  prosecute  an  appeal.  City  of 
Covington  v.  Limerick,  19  Ky,  L,  Rep,,  330,  332. 
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J  12.  Transfer  of  equitable  action  for  trial  by  jury. 

a.  A  creditor  brought  an  equitable  action  to  settle  a  decedent's  estate  and  the  adminis- 
trator denied  the  plaintiff's  debt,  and  moved  that  the  issue  be  tried  by  a  jury :  held,  that 
the  equity  branch  depending  on  the  result  of  the  legal  issue,  the  motion  should  have  been 
sustained.     Baxter  v.  Knox,  17,  Ky.  L.  Rep  ,  489,  491. 

b.  In  an  action  by  a  next  friend  to  set  aside  a  default  judgment  entered  in  a  suit  to 
enforce  a  mortgage  upon  the  ground  that  the  mortgagor  was  of  unsound  mind  when  he 
executed  the  mortgage,  it  was  held  that  the  question  of  the  mortgagor's  sanity  when  he 
gave  the  mortgage  was  a  legal  issue  properly  triable  by  a  jury.  Small  v.  Reeves,  20  Ky. 
L.  Rep.,  504,  5<>7- 

i  17.  Limitation  of  equity  powers  over  judgments  at  law. 

Walker  v.  Thomas,  88  Ky.,  486,  accords  with  cases  cited  in  note  I,  ante,  p.  8. 

{  18.  In  what  name  action  to  be  brought. 

a.  An  inhabitant  of  a  city  can  maintain  an  ordinary  action  against  a  water-company 
for  failing  to  supply  him  with  water  pursuant  to  its  contract  with  the  city.  Paducah  Lutih- 
ber  Co.  r.  Paducah  Water  Supply  Co.,  89  Ky.,  340. 

b.  Actions  of  several  persons  against  a  railroad  company  for  injuring  property  belonging 
to  them  respectively  can  not  be  consolidated  without  their  consent,  though  property  of 
each  was  injured  at  the  same  time  and  by  the  same  cause.  Baughman,  &c~,  v.  L.  E.  &* 
St.  L.  R.  R.  Co.,  94  Ky.,  150,  153. 

{  19.  Actions  by  assignees  of  notes. 

a.  In  action  on  a  note  payable,  and  assigned  to  the  plaintiff  by  the  payee,  in  the  State  of 
Ohio,  by  the  law  of  which  it  was  placed  on  the  footing  of  a  bill  of  exchange,  it  was  held 
that  the  defendant  could  not  plead  as  a  set-off  the  payee's  note  to  him.  Stewart  v.  Griggs 
&c,  89  Ay.,  461,  overruling  Davis  v.  Morton,  Gall,  <SrV.,  cited  in  note,  ante,  p.  14. 

b.  As  to  estopping  a  payer  from  pleading  no  consideration,  &c,  against  an  -assignee, 
the  decision  in  Crabtree  v.  Atchison,  &e.,  93  Ky.,  338,  accords  with  the  cases  cited  in  notes 
to  Form  137  b,  and  in  the  notes  therein  referred  to.  But  see  contra,  Hill  v.  Thixton,  cVa, 
94  Ky.,  96,  from  which  Chief  Justice  Bennett  dissented. 

1  21.  Actions  by  fiduciaries. 

a.  The  heirs  of  a  decedent  conveyed  real  estate  and  the  purchase-money  notes  were 
made  payable  to  the  administrators  "  for  the  use  and  benefit  of  the  heirs  of  the  estate  of 
Jno.  F.  Triplett :"  held,  that  in  an  action  to  enforce  the  lien  the  other  grantors  were  not 
necessary  parties.     McClure  v.  Bigstaff,  18  Ky.  L.  Rep.,  601,  605. 

.  b.  Where  a  mortgage  is  made  to  a  trustee  to  secure  the  payment  of  coupon  bonds  pay- 
able to  the  trustee  or  bearer,  such  trustee  as  the  trustee  of  an  express  trust  can  enforce  the 
mortgage  without  making  the  holders  of  the  bonds  parties  to  the  suit.  Union  Trust  Co.  v. 
Brashears,  19  Ky.  L.  Rep.,  37. 

c.  Where  a  corporation  takes  out  a  policy  of  insurance  for  the  benefit  of  its  servant,  it 
is  a  trustee  of  an  express  trust  and  the  beneficiaries  need  not  be  joined  with  it  in  an  action 
on  the  policy.     Fidelity  &  Casualty  Co.  v.  Ballard,  &*c,  Co.,  20  Ky.  L.  Rep.,  1 169,  1 1 72, 

\  23.  Who  may  be  made  defendants. 

a.  An  action  to  enjoin  collection  of  a  replevin  bond  given  jn  satisfaction  of  a  judgment 
in  favor  of  the  Commonwealth  for  a  fine  was  properly  brought  against  the  county  attorney, 
Commonwealth's  attorney,  circuit  court  clerk,  and  sheriff.     91  Ky.,  151. 

b.  In  an  action  for  a  division  of  the  land  of  a  decedent  it  was  proper  to  refuse  to  permit 
parties  claiming  title  adverse  to  the  decedent  to  be  made  defendants  on  their  own  petition. 
Bacon  v.  Boyd,  17  Ky.  L.  Rep.,  1276. 

2  25.  When  one  may  sue  or  defend  for  others. 

a*  In  an  action  to  enjoin  collection  of  a  tax  to  pay  certain  county  bonds,  which  were 
held  by  numerous  persons,  an  injunction-bond  was  given  for  payment  of  damages  to  certain 
named  persons  and  "to  all  holders"  of  said  bonds:  held  that,  on  dissolution  of  the  injwnc* 
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tion,  two  of  said  holders  could  maintain  an  ordinary  action  of  the  bond  in  behalf  of  them- 
selves and  all  other  holders.     Alexander,  <5rV.,  v.  Gish,  6v.,  88  Ky.,  13. 

b.  See  a  dictum  in  Randolph,  &*c,  v.  Lampkin,  <5rY.,  90  Ky.,  551,  as  to  the  right  of 
several  heirs  to  defend  for  all — a  dictum,  because  \  25  of  the  Code,  which  was  referred  as 
being  peculiarly  applicable,  relates  to  actions,  whilst  Randolph,  &*c,  v.  Lampion,  &*c,  was 
an  appeal  from  the  county  court  to  the  circuit  court  in  a  will-case. 

\  26.  Actions  against  sureties  on  separate  instruments. 

A  plaintiff  holding  two  bonds  executed  by  the  same  principal,  for  performance  of  the 
same  class  of  duties,  with  the  same  sureties,  in  part,  on  each,  can  maintain  an  ordinary 
action  on  both  bonds  against  such  sureties.     Commonwealth  v.  Tate's  sureties,  89  Ky.,  60S. 

$  29.  Intervention  by  claimant. 

In  Gevedon  v.  Branham,  20  Ky.  L.  Rep,,  791,  an  attachment  suit  was  filed,  an  idemnify- 
ing  bond  given  to  the  sheriff,  and  then  the  attachment  was  levied  on  some  hogs  which  were 
sold.  It  was  held  that  claimants  could  intervene,  setting  up  their  ownership  of  the  hogs 
and  right  to  the  proceeds,  and  were  not  remitted  to  an  action  on  the  bond. 

J  34.  Action  or  defence  by  wife  whose  husband  refuses  to  join. 

a.  If  the  husband  refuse  to  unite  with  his  wife  in  assserting  a  homestead  right,  she  can 
sue  or  defend  alone.     88  Ky.,  495-96. 

b.  If  a  married  woman  sues  for  personal  injury,  the  question  whether  her  husband  had 
refused  to  unite,  must  be  raised  affirmatively  by  answer  or  by  rule  to  show  cause  why  the 
action  should  not  be  dismissed ;  and  if  her  husband  has  deserted  her  and  for  several  years 
failed  to  support  and  protect  her,  such  conduct  is  equivalent  to  a  refusal  to  unite  in  any 
action  she  might  bring.     Baumeistfr,  &*c,  v.  Markham,  19  Ky'.  L.  Rep.,  308,  310. 

J  35,  subs.  3.  Action  of  person  of  unsound  mind. 

The  words  "person  of  unsound,"  in  the  statute,  "embrace  not  only  lunatics,  but  per. 
sons  whose  minds  have  become  so  impaired  or  infirm  by  age,  disease,  or  other  cause  as  to 
be  unable  to  take  care  of  their  own  interests."  But  if  an  adult  object  to  the  prosecution 
of  an  action  by  his  next  friend,  the  court  should  cause  inquiry  by  a  jury  as  to  his  condition, 
&c.     Howard  v.  Howard,  87  Ky.,  616. 

i  35»  subs.  4.  Action  of  non-resident  infant  for  sales  of  land  pursuant  to  }  490  of 
the  Code  can  not  be  maintained  by  his  foreign  guardian,  unless  the  guardian  has  received 
authority  from  the  county  court  pursuant  to  G.  S.,  ch.  48,  art.  2,  J  16  (which  is  the  same 
as  art.  2,  J  27  of  Act  of  1892,  S.  A.,  383.)      Watts  v.  Wilson,  <Sr»r.,  93  Ky.,  495. 

{  36.  Defences  of  persons  under  disability. 

a.  A  report  of  a  guardian  ad  litem  that  "he  has  examined  the  record  in  the  action,  and 
that  there  is  no  defence  he  can  make  for  said  infants  "  is  a  substantial  compliance  with  the 
Code.     Gardner  v.  Letcher,  16  Ky.  L.  Rep.,  778. 

b.  Rendering  judgment  against  an  infant  before  a  guardian  or  guardian  ad  litem  has 
made  defence  or  filed  a  report  can  not  be  considered  as  error  on  appeal  unless  the  question 
has  first  been  raised  and  acted  on  in  the  lower  court.    Morrison  v.  Beckham,  96  Ky.,  72,  76. 

{  38,  subs.  1,  a.  Affidavit  for  appointment  of  guardian  ad  litem  may  be  made 
by  plaintiff's  attorney,  though  the  plaintiff  be  in  the  county.     88  Ky.,  27a 

b.  Where  the  statutory  .guardian  of  an  infant  fails  to  make  a  defence  the  court  may,  of 
its  own  motion,  without  the  filing  of  an  affidavit,  appoint  a  guardian  ad  litem  to  defend  for 
the  infant.      Gardner  v.  Letcher,  16  Ky.  L.  Rep.,  778,  779. 

I  38,  subs.  4.  Fee  of  guardian  ad  litem. 

If  a  guardian  ad  litem  file  an  answer,  with  a  set-off  or  counter-claim  against  the  plaintiff, 
not  only  defeating  the  action  but  recovering  a  judgment  for  the  defendant,  a  judgment 
should  be  rendered  against  the  plaintiff  for  the  amount  of  the  guardian's  fee,  to  be  credited, 
Jiowever,  on  the  judgment  in  favor  of  the  defendant.     87  Ky.,  255-56. 

i  39»  Commencement  of  an  action. 

a.  According  to  common  law  a  lis  pendens  is,  in  general,  created  by  the  service  of  pro- 
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cess;  but  under  the  Code  it  is  created  by  the  filing  of  the  petition  and  the  suing  out  of  a 
summons  (Rothchild's  adm'r  v.  Kohn  Bros.  6°  Co.,  93  Ky.,  107),  though  the  summons  may 
have  erroneously  commanded  the  defendant  to  answer  at  a  term  commencing  within  ten 
days  after  its  date.     (L.&  N.  R.  R.  Co.  v.  Smith's  adm'r,  87  Ky.,  501.) 

b.  After  a  petition  is  filed  and  warning  order  issued  thereon  the  suit  is  begun  and  an 
attachment  may  be  taken  out  at  any  time  without  filing  an  amended  petition  or  issuing  a 
new  warning  order.  (Fremdv.  Ireland,  &*c,  17  Ky.  L.  Rep.,  1140,  1142.)  See  United  Mates 
v.  American  Lumber  Co.,  80  F.  R.,  309,  and  56  U.  S.  App.,  655,  for  elaborate  discussion  of 
the  question  at  what  point  of  time  a  suit  is  begun. 

l\  40,  43,  44.  Time  of  filing  answers. 

If  a  summons  be  issued  and  served  within  ten  days,  or  be  issued  more  than  ten  days 
and  served  within  ten  days,  before  the  commencement  of  the  next  term,  the  defendant 
need  not  appear  at  that  term  though  commanded  then  to  answer,  but  he  must  answer  at 
the  next  ensuing  term.     See  case  above  cited,  note  {a). 

$  47.  Service  of  summons. 

a.  In  a  transitory  action  brought  in  Jefferson  county,  the  court,  without  referring  to 
ch.  81,  \  17,  of  the  General  Statutes,  held  that  a  return  of  service  in  that  county  could, 
before  judgment,  be  contradicted  by  showing  that  the  service  was  made  in  Oldham  county ; 
and  that  the  defendant's  motion  to  dismiss  the  action  on  that  ground  did  not  give  juris- 
diction of  the  action  to  the  court  in  Jefferson.  Barbour  v.  Neivkirk,  83  Ky.,  529;  and  see 
notes  to  §  51,  infra. 

But,  in  Bramletts.  AfcVey,  91  Ky.,  151,  it  was  held  that,  under  said  §  17,  a  person 
against  whom  a  judgment  had  been  rendered  by  default  had  a  right  to  enjoin  it  upon 
showing  that  the  sheriff  had,  by  mistake,  returned  a  summons  as  executed  on  him  though 
it  had  not  been.     And  see  note  c,  infra,  p.  743. 

b.  Parol  authority  to  a  bailiff  is  insufficient;  and  indorsement  of  written  authority  on 
a  summons  after  it  has  been  served  will  not  make  the  service  valid.     9 1  Ky.,  80. 

c.  The  bailiff  must  sign  and  swear  to  his  return :  swearing  to  it  is  insufficient.  88  Ky., 
$46-47. 

J  51,  subs.  3.   Service  of  summons  on  private  corporations. 

a.  In  an  action  brought  in  McCracken  county,  which,  under  \  73,  the  plaintiff  had  a 
right  to  bring  there  or  in  Jefferson  county,  the  sheriff  of  McCracken  county  returned  the 
summons  as  served  on  the  defendant's  agent,  K ;  the  defendant  pleaded  and  proved  that 
K  was  not  its  agent,  but  the  court  refused  to  dismiss  the  action,  holding  that  the  defend- 
ant's answer  was  an  appearance  thereto;  and  the  defendant,  to  prevent  a  judgment  by 
default,  pleaded  to  the  merits,  the  result  befng  a  verdict  and  judgment  for  the  plaintiff, 
which  the  Court  of  Appeals  reversed,  because  the  court  below  had  refused  to  dismiss  the 
action;  but,  as  the  plaintiff  had  a  right  to  bring  it  in  McCracken  county,  the  defendant's 
appeal  was  held  to  be  an  appearance  thereto,  which  made  another  summons  unnecessary. 
C.  O.  &>  S.  W.  R.  Co.  v.  Heath's  admW,  87  Ky.,  651.     See  91  Ky.,  516. 

b.  The  defendant  having  issued  a  policy  of  insurance  in  Jefferson  county,  the  place  of 
its  principal  office,  pursuant  to  an  agreement  made  in  Allen  county  between  the  plaintiff 
and  an  agent  of  the  defendant,  it  was  held  that,  under  \  51,  subs.  3,  and  \  71,  the  plaintiff 
had  a  right  to  sue  on  the  policy  in  Allen  county  and  have  the  defendant  summoned  in  * 
Jefferson  county.     Kentucky  Afut.  Security  Fund  Co.  v.  Logan's  adm'r,  90  Ky.,  364. 

c.  In  C.  <5r»  O.  R.  R.  Co.  v.  Cowherd,  96  Ky.,  113,  1 19,  where  a  summons  was  served  on 
the  local  ticket  agent  of  a  railroad  company — who  was  its  highest  officer  or  agent  in  the 
county — it  was  held  that  he  was  the  chief  officer  or  agent  within  the  meaning  of  the  law. 

d.  In  L.,  H.&*  St.  L.  Ry.  Co.  v.  Commonwealth,  20  Ky.  L.  Rep.,  the  railroad  did  not  run 
through  the  county-seat,  and  it  was  held  that  a  summons  was  properly  served  on  the  de- 
fendant's passenger  agent  at  the  station  nearest  the  county-seat,  even  though  there  was  a 
man  in  the  county-seat  who,  in  conjunction  with  his  other  business,  kept  tickets  for  sale 
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and  gave  freight  rates  to  shippers.  Quoj'e:  If  there  had  been  a  regular  agency  at  the 
county-seat  should  the  summons  have  been  served  on  such  agent?  There  is  ±  dictum  in 
the  opinion  construing  the  Code  to  require  service  upon  an  agent  "at  its  station  at  or  near- 
est  to  the  county-seat."  Nor  is  it  necessary  that  the  agent  should  be  stationed  in  the 
county  where  the  action  is  brought.  Nashville,  <5rV.,  R.  Co.  v.  Carrico,  95  Ky.9  489,  491. 
\  52,  Service  on  infants  under  fourteen. 

a.  Service  upon  infants  under  fourteen,  by  delivering  a  copy  of  the  summons  to  their 
mother,  was  sufficient  even  though  the  sheriff's  return  did  not  show  that  it  was  delivered 
to  her  as  their  mother,  nor  did  the  petition  show  that  they  had  no  guardian.  Rodgers  v. 
Rodgers,  17  Ky.  L.  Rep.,  358,  363. 

b.  The  failure  of  the  affidavit  to  state  that  there  was  no  one  upon  whom  process  could 
be  served  except  the  plaintiff,  did  not  render  the  judgment  void  where  the  guardian  as 
litem  appointed  by  the  clerk  under  that  affidavit  entered  the  appearance  of  the  infants  and 
defended  for  them.      Walch  v.  Davis,  17  Ky.  L.  Rep.,  634. 

c.  The  delivery  of  a  copy  of  a  summons  to  the  father  of  an  infant  defendant  under  four- 
teen, the  father  being  the  plaintiff,  is  insufficient  to  bring  the  infant  before  the  court;  and 
even  though  a  guardian  ad  litem  is  appointed  who  files  a  report,  the  sale  under  a  judgment 
therein  is,  so  far  as  the  infant's  interest  is  concerned,  absolutely  void.  Isert  v.  Davis,  17 
Ky.  L.  Rep.,  688. 

\  53.  Service  on  persons  of  unsound  mind. 

The  failure  of  the  physician  in  charge  to  make  out  a  certificate  that  personal  service  on 
a  lunatic  in  his  charge  would  be  injurious,  may  be  cured  by  a  subsequent  affidavit  of  the 
physician  to  that  effect  and  by  an  amendment  of  the  sheriff's  return,  under  order  of  court. 
Scan/an  v.  Forstadt,  18  Ky.  L.  Rep.,  821. 

§  57.  Warning  orders. 

a.  A  warning  order  is  not  a  "process"  within  the  meaning  of  the  constitutional  pro- 
vision  which  declares  that  "  the  style  of  all  process  shall  be  'The  Commonwealth  of  Ken- 
tucky'"  (Con.  of  1849,  art.  4,  $  5;  Con.  of  1891,  J  123.)  Northern  Bank  of  Kentucky  ▼. 
HunVs  heirs,  &c,  93  Ay.,  67. 

b.  The  case  last  cited  arose  under  the  Code  of  1854,  the  provisions  of  which  differ  ma- 
terially from  those  of  the  present.Code  as  to  making  wr.rning  orders.  The  court,  how- 
ever, expressed  what  seems'to  me  the  questionable  opinion  that,  under  the  present  Code* 
the  court,  "having  jurisdiction  of  the  subject-matter  and  control  of  the  clerk  in  the  dis- 
charge of  his  duties,  the  latter  may  be  directed  to  enter  an  order  of  warning  on  the  order 
book,  and  when  made  it  becomes  as  effectual  as  if  made  by  the  clerk  in  vacation."  I  sub- 
mit, I,  that  the  court  gets  no  "jurisdiction -of  the  subject-matter"  until  the  defendant  has 
been  warned  to  appear  as  is  required  by  the  Code ;  and,  2,  that  the  Code  makes  no  dis- 
tinction, as  to  the  clerk's  duties,  between  times  when  the  court  is  in  session  and  when  it  is 
not. 

c.  A  warning  order,  though  written  on  a  separate  piece  of  paper,  if  subsequently 
attached  to  the  petition,  is  a  compliance  with  the  Code.  Harlammert  v.  Moody,  15  Ky.  L. 
Rep.,  839. 

\  58,  subs.  2.  Affidavit  for  warning  order. 

a.  Failure  of  affidavit  for  warning  order  to  state  defendant's  post-office,  or  affiant's 
ignorance  thereof,  does  not  render  the  judgment  void  ;  and  in  action  for  dower,  in  which  it 
was  contended  that  a  judgment  of  divorce  was  void  by  reason  of  such  failure,  and  alleged 
that  the  plaintiff  had  been  forced  to  abandon  her  deceased  husband  by  his  cruel  treat* 
ment,  it  was  held  that,  though  the  judgment  was  erroneous,  yet,  as  it  appeared  that  she 
knew  of  pendency  of  the  suit  for  divorce,  and  as  from  the  evidence  "  it  is  perfectly  mani- 
fest the  decree  in  the  divorce-suit  was  correct,  .  ^  .  .  the  judgment  of  divorce  should 
not  be  re-opened  and  vacated  upon  petition  as  erroneous,  even  if  this  be  allowable  in  this 
character  of  action.     Carr*s  adm'r  v.  Carr9  92  Ky.9  552. 
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6.  The  Code  is  complied  with  by  giving  the  post-office  address  of  the  non-resident 
without  following  literally  the  requirement  to  state  ••  the  name  of  the  place  wherein  a  post- 
office  is  kept  nearest  to  the  place,"  &c.     Perkins  v.  McCarley,  97  Ky.,  43,  47. 

$  60.  A  judgment  rendered  against  a  non-resident  thirty  days  after  the  issuing  of 
a  warning  order  is  not  premature  even  though  the  attorney  appointed  to  defend  has  not 
filed  his  report.     Morrison  v.  Beckham,  96  Ky.,  72,  75. 

$  62,  subs.  3.  Venue  of  actions  for  sale  of  land. 

a.  An  action  for  the  sale  of  land  to  satisfy  an  equitable  lien  for  purchase-money  must 
be  brought  in  the  county  where  the  land  lies.     Henderson,  drY.,  v.  Perkins,  94  Ky.,  207. 

6.  A  resident  of  Jefferson  county  died,  owning  lands  in  that  county  and  McCracken 
county.  The  lands  in  Jefferson  county  having  been  divided  between  his  heirs  by  the 
Jefferson  chancery  court,  with  an  allotment  to  his  widow  of  dower  in  the  whole  estate,  it 
was  held  that  the  McCracken  court  of  common  pleas  had  jurisdiction  of  an  action  for  a  sale 
of  the  land  in  McCracken  county  pursuant  to  \  490  of  the  Code.     90  Ky.,  247-48. 

c.  A  court  having  jurisdiction  (as  to  which  see  note  (6),  ante,  p.  601)  of  an  action  to 
subject  a  debtor's  property  on  the  ground  that  he  has  preferred  a  creditor  can  order  a  sale 
of  his  land  in  any  part  of  the  State,  though  it  be  encumbered  by  a  mortgage.  Pishback 
▼.  Green,  &*c.,  87  Ky.,  107. 

d.  Where  a  mortgage  embraces  separate  tracts  of  land  lying  in  different  counties,  the 
circuit  court  of  either  county  has  jurisdiction  to  enforce  the  lien  against  both  tracts. 
Hendrix  v.  Nesbitt,  96  Ky.,  652,  655. 

e.  An  action  by  certain  devisees  against  other  devisees  to  sell  the  land  devised  and  dis- 
tribute the  proceeds,  upon  the  ground  that  the  land  was  indivisible  without  materially 
impairing  its  value,  must  be  brought  in  the  county  where  the  land  is  situated  and  not  in 
the  county  where  the  personal  representative  of  the  testator  qualified.    Perkins  v.  McCarley, 

97  *>•»  43.  46. 

f.  A  vendee  under  an  executory  contract  for  the  purchase  of  land,  if  the  contract  be 
rescinded,  has  a  lien  on  such  of  the  land  as  belongs  to  the  vendor  for  reimbursement  for 
any  purchase-money  he  has  paid,  whether  the  vendee  was  in  possession  of  the  land  or  not; 
and  an  action  to  rescind  the  contract  and  enforce  that  lien  was  properly  brought  in  the 
county  where  the  land  was  situated,  though  the  vendors  lived  in  another  county.  Bullitt  v. 
Eastern  Ky.,  &c,  Co.,  99  Ky.,  324,  330. 

g-.  In  Shields  v.  Yellman,  18  Ky.  L.  Rep.,  1092,  a  man  and  wife  mortgaged  the  wife's  lands 
in  Jessamine  county  to  secure  the  husband's  debt.  The  wife  died  in  Fayette  county  and 
there  was  no  administration  of  her  estate.  It  was  held  that  an  action  to  enforce  the 
mortgage  was  properly  brought  in  Jessamine  county.  The  opinion  declares,  however, 
that  the  jurisdiction  is  sustained  (not  because  it  is  an  action  for  a  sale  of  the  wife's  real 
property  under  a  mortgage  lien)  but  because  it  seeks  a  sale  of  the  husband's  curtesy  interest 
and  is  therefore  local  as  to  him.  As  the  opinion  expressly  says  that  neither  {  65  nor  \  62, 
subs.  3,  applies,  quaere,  where  should  an  action  to  enforce  a  mortgage  lien  be  brought, 
when  the  mortgagor  (having  no  wife)  dies  in  a  county  other  than  the  one  where  the  land 
is  situated  and  there  is  no  administration  of  his  estate? 

62,  subs.  4.  Venue  of  action  for  injury  to  land. 

The  owner  of  land  can  maintain  an  action  in  the  county  where  the  land  lies- against  de- 
fendants summoned  elsewhere,  for  cutting  and  removing  timber  therefrom,  though  the 
plaintiff  was  net  in  actual  possession  of  the  land  at  the  time  of  the  injury.  Meehan,  <5rY., 
v.  Edwards,  <5rV.,  92  Ky.,  574. 

\  63,  subs.  1.  Venue  of  action  for  penalty. 

An  action  by  the  Commonwealth  against  a  corporation  to  recover  the  penalty  for  fail- 
ing to  file  with  the  Secretary  of  State  a  statement  giving  the  name  of  the  officer  upon 
whom  process  could  be  served,  must  be  brought  in  the  county  where  the  corporation  con- 
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ducts  its  business  and  can  not  be  brought  in  the  Franklin  circuit  court. 
Grand  Central,  6rY.t  97  Ky.,  325. 

$  65.  Vbnuk  op  action  to  sbttle  decedent's  estate. 

In  an  action  to  settle  a  decedent's  estate  the  court  has  jurisdiction  to  decree  a  sale  of 
mortgaged  property,  though  the  property  be  situated  in  another  county.  Dictum  in  Stetes 
v.   Yellntan,  18  Ky.  L.  Rep.,  1092. 

See  Hursts.  Hamilton,  19  Ky.  L.  Rep.,  1753. 

\  66.  Venue  of  actions  for  distribution  or  partition. 

The  term  "distribution  of  the  estate  has  reference  not  to  real  but  personal  estate;"  and 
"an  action  to  sell  the  land  and  distribute  the  proceeds  is  not  the  equivalent  of,  or  of  the 
same  nature  as,  an  action  to  partition  the  land.'*     Perkins  v.  McCarlev,  97  Ky.,  43,  46. 

J  70.  Venue  of  actions  on  return  of  nulla  bona. 

See  Martin  v.  Byrd,  19  Ky.  L.  Rep.,  1030. 

{71.  Venue  of  actions  against  insurance  companies. 

a.  See  note  b  to  J  51,  ante,  p.  737. 

b.  An  application  for  insurance  was  mailed  in  Grant  county  to  the  insurance  company's 
agents  in  Kenton  county  who  issued  the  policy.  It  was  held  that  a  suit  on  the  policy 
was  properly  brought  in  Kenton  county  because  the  issuance  of  the  policy  *«  was  a  transac- 
tion there  (Kenton  county)  with  the  agents  of  the  company,  out  of  which  the  actioa 
arose."     Sun  Mutual  Ins.  Co.  v.  Crist,  19  Ky.  L.  Rep.,  305,  306. 

\  72.  Venue  of  actions  against  corporations  generally. 

a.  This  section  does  not,  according  to  its  express  terms,  apply  to  the  actions  named  in 

8  73-     90  *>.,  363. 

b.  A  suit  against  a  corporation  for  damages  resulting  from  its  wrongfully  suing  oat  as 
attachment  against  the  plaintiff  is  properly  brought  in  the  county  wherein  the  attachment 
suit  was  prosecuted ;  and  the  summons  may  be  served  on  the  corporation  in  another  county. 

Winn  v.  Carter  Dry  Goods  Co.,  19  Ky.  L.  Rep.,  14 18. 
§  73.  Venue  of  actions  against  common  carriers. 

a.  In  an  action  brought  in  Hardin  county  against  a  railroad  company  to  recover  dam- 
ages for  the  destruction  of  the  life  of  the  plaintiff's  son,  the  defendant  pleaded  that 
"neither  the  plaintiff  nor  his  intestate,  nor  the  defendant  nor  its  chief  officers,  ever  re- 
sided in  Hardin  county,  and  that  the  plaintiff's  intestate  did  not  receive  the  injury  there- 
in ;"  and  a  judgment  overruling  a  demurrer  to  the  answer  and  dismissing  the  petition  was 
affirmed.     89  Ky.,  303. 

b.  In  a  similar  action  brought  in  McCracken  county,  the  defendant  pleaded,  "  I,  that 
the  plaintiff  resides,  and  the  injury  was  done,  in  Graves  county;  2,  that  the  chief  office, 
residence,  and  place  of  business  of  the  defendant  is  in  Jefferson  county ;  3,  that  John  Echols 
being  its  chief  officer  and  agent  in  Kentucky,  is  in  that  county ;"  and  a  judgment  over- 
ruling a  demurrer  to  the  answer  and  dismissing  the  petition  was  affirmed.  Hatperr.X. 
N.  &>  M.  V.  Co.,  90  Ky.,  359. 

c.  A  contract  was  made  in  Marion  county  by  a  shipper  with  the  L.  &  N.  R.  R.  Co.  to 
ship  mules  to  Nashville,  which,  from  that  place,  were  to  be  carried  to  Atlanta  by  theN., 
C.  &  St.  L.  R.  Co.  The  mules  having  been  injured  on  the  line  of  the  latter  company,  ii 
was  held  that,  in  a  suit  for  damages  the  Marion  circuit  court  acquired  jurisdiction  of  tbe 
N.,  C.  &  St.  L.  R.  Co.  by  simple  service  of  process  on  its  chief  officer  or  agent  in  hdte* 
county;  the  court  holding  that  the  contract  for  through  shipment  which  the  L.&N. made 
must  be  considered  as  having  been  made  by  the  N.,  C.  &  St.  L.  R.  R.  Co.  itself,  in  Marion 
county.     Nashville %  &c,  R.  Co.  v.  Carrieo,  95  Ky.,  489,  491. 

d.  Section  73  only  applies  where  one  or  more  of  the  localizing  facts  there  mentioned 
actually  exists,  to-wit,  where  the  defendant  resides  in  this  State,  or  where  the  plaintiff  is 
injured  in  this  State,  or  where  the  plaintiff  resides  in  a  county  in  this  State  in  which  the 
carrier  passes.     In  the  absence  of  these  jurisdictional  facts  in  any  given  case,  }  73  isiMP" 
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plicable  and  $ 78  applies.  So  it  was  held  that  where  a  citizen  of  Shelby  county  was  injured 
on  a  railroad  line  iu  West  Virginia,  he  could  sue  in  any  county  in  Kentucky  where  service 
of  summons  could  be  had,  even  though  the  defendant  did  not  reside  there,  nor  the  injury 
occur  there,  nor  did  defendant's  line  pass  into  the  county  of  plaintiff's  residence.  C&f  O. 
R»  R.  Co.  v.  Cowherd,  96  Ky.,  1 13. 

See  L.  &  M.  R.  R.  Co.  v.  Coolers  adm'r,  49  S.  W.  Rep.,  339,  340. 

\  76.  Venue  of  actions  for  alimony  or  divorce. 

Where  a  wife  left  her  husband,  moved  to  another  county  and  three  days  later  filed  suit 
there  for  divorce,  the  circuit  court  of  the  latter  county  had  jurisdiction;  as  to  obtain  resi- 
dence in  the  State  no  definite  length  of  time  is  necessary — the  intention  is  sufficient. 
Gooding  ▼.  Gooding,  19  Ky.  L.  R.,  967. 

J  78.  Venue  of  transitory  actions  generally. 

See  C.  <5r-  O.  R.  R.  Co.  v.  Cowherd,  96  Ky.,  113. 

\  83.  The  penalty  (for  failing  to  keep  a  ticket  office  open  for  30  minutes  before  the* de- 
parture of  trains)  being  only  $20,  the  Commonwealth  could  not,  in  one  action,  unite  and  sue 
for  separate  offenses  so  as  to  give  the  circuit  court  jurisdiction.  L.  &  N.  R.  R.  io.  v. 
Commonwealth ,  19  Ky.  L.  Rep.,  1462. 

}  90.  Petitions. 

1.  Certainty  in  Pleading. 

In  a  contest  concerning  an  election,  an  allegation  "that  the  majority  of  those  voting  in 
favor  of  the  subscription  were  not  unbribed"  is  not  equivalent  to  an  allegation  that  a 
majority  of  those  voting  for  the  subscription  were  bribed.  Woolley,  <&V.,  v.  L.  S.  R.  R, 
Co.,  15  Ky.  L.  Rep.,  13. 

2.  Statements  of  legal  conclusions . 

Such  statements  are  insufficient,  unless  cured  by  an  adverse  pleading,  or  a  trial,  &c. ;  as, 
an  averment  that  certain  assessments  were  "duly  made"  by  a  corporation  "in  accordance 
with  its  charter  "  (85  Ky.,  1) ;  or  an  allegation  that  certain  persons  claiming  to  be  trustees 
of  a  school  were  never  properly  elected  as  trustees  and  had  no  authority  to  act  as  such 
(87  Ky.,  136);  or,  in  an  action  for  an  assault,  an  allegation  that  the  defendants  did 
"  unlawfully  and  without  right  or  cause,  with  force  and  arms,  set  upon  and  assault  the 
plaintiff"  (87  Ky.,  508) ;  or,  in  an  action  for  not  removing  from  the  plaintiff's  premises 
debris  thrown  thereon  by  the  Louisville  tornado  of  1890,  which  blew  down  the.  defend- 
ant's house,  allegations  that  the  defendant  "willfully,  wrongfully,  carelessly,  and  without 
right  refused  and  neglected  to  remove  "  the  debris  for  four  days,  although  he  was  noti- 
fied to  do  so; — there  being  no  allegation  that  the  defendant  was  able  to  remove  the  debris 
and  could  have  done  so  by  the  use  of  reasonable  diligence,  fngalls  &  Co.  v.  Hart  Hard- 
ware Co.,  &c,  93  Ky.,  442. 

3.  Averment  of  defendant's  motive  or  intention. 

In  an  action  to  subject  a  debtor's  property  on  the  ground  that  he  had  preferred  a 
creditor,  it  is  not  sufficient  to  allege  that  the  debtor  was  insolvent  when  he  did  the  act  com- 
plained of;  it  must  be  alleged  that  he  did  the  act  with  intent  to  prefer.     89  Ky.,  427-28. 

But  in  an  action  for  damages  against  a  railroad  company  whose  brakeman  had  thrown 
the  plaintiff  off  its  train,  the  court,  conceding  that  the  defendant  was  not  liable  if  the 
brakeman's  act  was  prompted  by  malice,  held  that  the  "  servant  is  not  charged  with  com- 
mitting the  act  willfully  ;  but  the  company,  is  charged  to  have  willfully  done  it  by  its  agent 
and  servant;"  and  that  the  defendant's  liability  depended  on  the  question,  .to  be  deter- 
mined by  the  jury,  whether  the  brakeman  ejected  the  plaintiff  "with  or  without  malice  or 
eTil  design."     Smith  v.  L.  &*  N.  R.  R.  Co.,  95  Ky.,  18. 

4.  Statement  of  a  public  statute  on  which  the  plaintiff  relies  for  recovery  is  not,  in  gen- 
eral, necessary.     91  Ky.,  1 50. 

5.  Statement  of  prima  facie  cause  of  action  is  generally  sufficient  (see  note  4,  ante,  p.  149). 
Thus,  in  an  action  on  a  statute  which  gives  a  right  of  action,  and  a  separate  clause 
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of  which  contains  an  exception  as  to  such  right,  the  plaintiff's  petition  need  not  notice  the 
exception,  which  is  matter  for  defence:  and  in  action  on  a  fire-policy  on  goods  in  a  build- 
ing which  fell,  and  the  contents  of  which  were  burnt,  and  a  separate  clause  of  which  policy 
provided  that  "if  the  building  or  any  part  thereof  falls,  except  as  a  result  of  fire,  all  insur- 
ance under  this  policy  on  it  or  its  contents  shall  immediately  cease  and  determine;"  it 
was  sufficient  for  the  plaintiff  to  allege  that  the  goods  were  destroyed  by  fire,  the  fact,  if 
true,  that  the  fall  of  the  building  caused  the  fire  being  matter  of  defence.  Royal  Ins*  Co. 
v.  Sckwing,  87  Ky.,  410.  ' 

But  if  the  same  clause  of  a  statute  or  contract  which  gives  a  right  of  action  contain  aa 
exception  with  reference  thereto,  the  plaintiff's  petition  must  show  that  he  is  not  within 
the  exception.     89  Ky.,  193 ;  and  see  note  IX  (3),  ante,  p.  ill. 

6.  Action  on  covenant  of  seisin  for  attorney  s  fee  paid  by  plaintiff . 

The  plaintiff,  in  order  to  recover,  must  state  facts  showing  that  there  has  been  litiga- 
tion concerning  the  land,  and  that  the  vendor  was  notified  thereof,  with  an  opportunity 
to  employ  his  own  counsel.     Mercantile  Trust  Co.  v.  South  Park  Res.  Co.,  94  Ky.,  271. 

7.  Tender  of  money  by  the  plaintiff. 

In  an  action  by  a  veudor  of  land  for  specific  performance,  the  tender  of  money  in  his 
petition  does  not  amount  to  a  deposit  in  court;  but,  as  the  court  can  make  such  deposit  a 
condition  of  granting  relief,  the  petition  should  not  be  dismissed  on  demurrer ;  because  of 
the  failure  to  make  the  deposit.  Tyler  v.  Onzts,  &*e.t  93  Ky.,  331.  But  suppose  the 
property  should  fall  in  value  pendente  lite?  The  old  doctrine  on  this  subject  seems  to  be 
the  safest. 

8.  Prayer  for  relief. 

a.  In  an  action  for  trespass  to  land  the  plaintiff  should  pray  for  damages,  which  the 
Code  makes  "an  indispensable  requisite."     90  Ky.,  650. 

b.  In  an  action  praying  that  defendant  be  enjoined  from  transferring  certain  shares  of 
-stock  to  others  and  be  compelled  to  transfer  them  to  the  plaintiff  and  for  all  general  relief, 
the  plaintiff  would  be  entitled,  if  defence  be  made,  to  a  judgment  for  the  value  of  the  stock, 
if  the  plaintiff  owned  it  and  the  defendant  has  disposed  of  it.  Lfflardv.Branmn&  Brand, 
91  Ky.,  511. 

c.  According  to  a  dictum  in  87  Ky.,  254,  relief  not  prayed  for  may  be  granted  on  an 
answer  and  cross-petition  filed  by  the  guardian  ad  litem  of  an  imbecile,  though  no  defence 
be  made,  because,  said  the  court,  "  she  is  the  ward  of  the  court,"  &c.     Query. 

d.  Under  a  general  prayer  for  relief,  where  defence  is  made,  the  pleader  may  recover 
whatever  sum  the  evidence  shows  him  entitled  to,  even  though  it  be  greater  than  the 
amount  asked  in  the  petition.     Bank  of  Russelhille  v.  Coke,  20  Ay.  L.  Rep.,  291,  294. 

$  92.  Objection  to  plaintiff's  capacity  to  sue. 

A  foreign  administrator  can  not  maintain  an  action  for  tort  in  Kentucky,  and  in  Z.cVjV. 
R.  R.  Co.  v.  Brantley's  admyr,  96  Ky.,  297,  after  great  consideration  it  was  held  that  the 
objection  to  a  foreign  administrator  maintaining  such  a  suit  was  not  waived  by  a  failure  to 
file  a  special  demurrer,  but  was  reached  by  a  general  demurrer;  the  court  holding  that 
the  inability  of  such  an  administrator  to  maintain  the  suit  was  not  a  want  of  "legal  capacity 
to  sue"  within  the  meaning  of  the  Code.  The  result  of  this  case  appears  to  be  that  the 
lack  of  legal  capacity  to  sue  (which  lack  can  only  be  raised  by  special  demurrer)  has  reference 
only  to  some  personal  "legal  disability  of  the  plaintiff,  such  as  infancy,  coverture,  etc.," 
which  may  be  cured  "if  he  sues  in  a  particular  way:"  but  that  where  the  petition  "on  its 
face/ails  to  show  a  right  of  action  in  the  plaintiff"  the  objection  may  be  made  by  general 
•demurrer. 

See  Prichard  v.  Peace,  98  Ky.,  99. 

§  93.  General  demurrers. 

a.  Though  the  Code  (J  113,  subs.  2)  allows  the  filing  of  a  general  and  special  demnrrer, 
it  does  not  authorize  a  defendant,  after  his  general  demurrer  has  been  overruled,  to  qnes> 
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*ion  the  court's  jurisdiction  of  his  person  either  by  a  special  demurrer,  or  by  an  answer 
pursuant  to  J  1 1 8.     90  A>.,  346. 

6.  Though,  in  general,  contributory  negligence  of  the  plaintiff  must  be  pleaded,  a  pe- 
tition which  shows  such  negligence  of  the  plaintiff  as  to  defeat  his  right  to  recover,  is  bad 
on  demurrer.     91  Ay.,  541. 

c.  Upon  a  demurrer  to  an  answer,  neither  the  answer  nor  any  exhibit  filed  with  it  can 
be  considered  for  the  purpose  of  determining  that  the  petition  is  insufficient.  88  Ky.,  598. 
But  see  note  2,  ante,  p.  178,  as  to  curing  defects  in  a  petition  by  the  answer. 

d.  In  American  Wire-nail  Co.  r.  Bayless,  &*c,  91  Ky.,  94,  it  was  held  that,  if,  upon  the 
final  hearing  of  a  cause  on  issues  of  fact,  it  be  found  that  the  petition  does  not  state  a  cause 
•of  action,  it  should  be  dismissed  at  the  plaintiff^  cost,  because,  said  the  court,  the  defend- 
ant **  may  have  preferred  to  not  demur  to  the  pleading,  but  [to]  go  to  a  trial  upon  the  mer- 
its." Such,  doubtless,  was  formerly  the  law.  But  I  submit  it  as  clear  that  the  court  erred 
in  holding  that  }  93,  in  declaring  that  a  defendant  failing  to  object  to  a  petition  because 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  "  when  or  before  he  files 
a  pleading  other  than  a  demurrer,  shall  be  liable  for  all  costs  resulting  from  such  failure," 
was  only  intended  to  apply  to  cases  in  which  the  defendant  "  subsequently  [that  is,  after 
pleading  to  the  merits]  seeks  to  avail  himself  of  the  right  of  demurrer;"  and  that  the 
legislature,  in  making  that  provision,  did  not  contemplate  the  offering  of  a  demurrer  by  a 
•defendant  after  filing  a  plea  to  the  merits,  but  intended  to  make  him  liable  for  subsequent 
•costs  if,  fearing  that  the  petition  would  be  amended  or  for  any  other  reason,  he  should  file 
such  a  plea  whilst  having  ground  for  a  general  demurrer. 

i  95.  Answers  generally. 

a.  An  objection  that  an  action  on  a  policy  of  insurance  was  brought  within  sixty  days 
after  proof  of  loss,  contrary  to  a  provision  in  the  policy,  was  waived  by  pleading  to  the 
merits.     90  A>.,  245. 

b.  A,  having,  for  the  benefit  of  his  creditors  generally,  conveyed  his  property  to  B,  C 
sued  them  for  part  thereof,  alleging  that  it  was  purchased  from  the  plaintiff  by  A  fraudu- 
lently and  when  he  was  hopelessly  insolvent,  &c. ;  and  no  answer  having  been  filed,  it  was 
held  that  eh.  44,  art.  .2,  \  8,  of  the  G.  S.,  requiring  creditors  to  prove  their  claims,  does 
not  apply  to  cases  of  voluntary  assignments,  and  that  the  petition  should  have  been  taken 
for  confessed.  91  A>.,  191.  But  see  \  12  of  act  of  April  7,  1890,  S.  A.,  402,  which  ap- 
plies said  5  8  to  voluntary  assignments. 

c.  In  attacking  an  officer's  certificate,  as  authorized  by  G.  S.,  ck.  81,  \  17,  and  act  of 
1893,  §  21,  S.  A.,  916,  it  is  not  necessary  to  state,  in  so  many  words,  that  there  was  fraud 
or  a  mistake,  but  it  is  sufficient  to  state  facts  from  which  fraud  or  a  mistake  must  be  neces- 
sarily inferred.  92  Ky.,  398-99.  As  to  what  facts  must  be  alleged  in  order  to  state  a  mis- 
take, see  Cox  v.  GUI,  %i  Ky.,  669. 

d.  The  petition  alleged,  and  the  answer  denied,  that  the  defendant  negligently  set  fire 
to  its  depot  by  sparks  and  coals  from  its  locomotive:  held,  that  the  defendant  must  be  re- 
garded as  admitting  that  it  set  fire  to  its  depot,  but  as  denying  that  it  negligently  did  so. 
C.  N.  O.  &  T.  P.  R.  Co,  v.  Barker,  &e.,  94  Ky.,  7!. 

I  96,  subs.  1.  Answer  and  counter-claim. 

a.  In  a  wife's  action  for  divorce  she  asked  for  protection  in  the  enjoyment  of  land 
alleged  to  belong  to  her,  and  the  deed  to  which  was  to  her  and  her  children;  defendant's 
answer  averred  that  he  had  paid  for  the  land,  which,  by  agreement,  was  to  be  conveyed 
jointly  to  him  und  the  plaintiff  and  their  children,  but  by  fraud  his  name  was  omitted,  and 
asked  that  it  be  reformed,  &c:  held,  that  his  claim  might  be  presented,  not  by  a  cross- 
petition,  but  by  a  counter-claim  against  the  plaintiff  and  the  children,  who  were  necessary 
parties.     SS  Ky.,  20. 

b.  It  was  held  that  a  paper  filed  as  a  counter-claim,  the  facts  stated  in  which  were  the 
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converse  of  those  stated  in  the  petition,  ••  was,  in  fact,  merely  an  answer.1'   Elisabetkl&um, 
&c,  R.  Co.  v.  Ashland,  tSrV.,  R.  Co.,  94  Ky.,  478. 

c.  See  Stilhvell  v.  Duncan,  17  Ky.  L.  Rep.,  1 701,  1703. 

i  96,  subs.  2.     Answer  and  set-off. 

a.  In  an  action  for  city-taxes,  defendant  can  not  plead  plaintiff's  indebtedness  to  him 
as  a  set-off.     Anderson,  <5rY.,  v.  City  of  Mayfield,  94  Ky.,  478. 

b.  In  an  action  in  equity  for  settlement  of  a  partnership,  the  defendant  can  not  plead 
a  claim  for  unliquidated  damages  as  a  set-off  against  the  plaintiffs,  one  of  them  being  sol- 
vent and  a  resident  of  the  State.     Garner,  &c,  v.  Jones,  &c,  94. Ky.,  135. 

i  96,  subs.  3.  Answer  and  cross-petition. 

See  Loughridge  v.  Cawood,  97  Ky.,  533. 

J  97,  subs.  4.  Judgment  on  set-off  and  counterclaim. 

See  Arthurs  v.  Thompson,  97  Ky.,  218. 

{  98.  Replies. 

a.  No  reply  is  necessary  to  a  plea  of  non  est  factum  {Brown  v.  Ready,  14  Ky.  L.  Rep., 
583);  nor  to  statements  in  an  answer  which,  though  affirmative  in  form,  are,  in  effect, 
denials  of  allegations  in  the  petition.  91  Ky.,  540-41 ;  Carter  v.  West,  <2r*r.,  14  Ky.  L.  Rep., 
191 ;  Elizabethtown,  &c,  R.  Co.  v.  Ash/and,  &c,  R.  Co.,  94  Ky.,  478;  Smith  v.  L.  &  X. 
R.  R.  Co.,  15  Id.,  390.     (See  note  (a),  ante,  p.  667.) 

b.  According  to  a  dictum  in  Brown  v.  Ready,  supra,  a  reply  is  necessary  to  a  plea  of 
no  consideration ;  as  to  which  I  ask  attention  to  note  (a)  to  Form  126,  ante,  p.  668. 

\  1 10.  Names  of  parties,  &c. 

a.  A  person  described  in  the  petition  as  John  Simms  was  held  to  be  the  person  de- 
scribed in  the  answer  as  Jack  Simms.     88  Ky.,  644-45. 

b.  In  pction  brought  by  L,  an  amended  petition  was  filed  which  stated  that  L  and  H 
"  now  unite  in  amending  the  petition  ;  the  said  H  is  hereby  made  a  plaintiff,"  &c,  and  H, 
having  been  subsequently  treated,  without  objection,  as  a  party-plaintiff  in  the  action,  it 
was  held  that  he  must  be  so  regarded.     Harrison,  <5rY.,  v.  Lebanon  Water  Works,  91  Ky.,  255. 

\  113,  subs.  1.  The  "PART  of  a  pleading"  to  which  a  person  may  demur,  means  a 
separate  paragraph  attempting  to  set  up  a  separate  cause  of  action  or  of  defence,  and  not 
isolated  sentences.     Sun  Mutual  Ins.  Co.  v.  Crist,  19  Ky.  L.  Rep.,  305,  307. 

§113,  subs.  2.  Pleading  matters  of  estoppel. 

A  purchaser  of  land  is  estopped  by  his  vendor's  agreement  to  the  creation  of  a  nuisance 
thereon  which  was  in  existence  at  the  time  of  the  purchase.  Miller  v.  Hayden,  <5rY.}  91 
Ky.,  215.  And  claimants  of  land  having  been  led  into  litigation  concerning  it  with  a 
corporation  whose  president,  by  pleadings  filed  in  its  name,  asserted  its  ownership  thereof, 
he  was  estopped  from  afterward  claiming  it  as  his  own  under  a  title  alleged  to  have  been 
acquired  during  the  time  when,  according  to  said  pleadings,  said  corporation  owned  it. 
Durrett  v.  Stewart,  &c,  88  Ky.,  665.  And  the  doctrine  of  estoppel  by  conduct,  even  as 
to  land,  was  applied  to  married  women  in  88  Ay.,  524,  in  which  the  woman  was  a  defend- 
ant; and  in  92  Ky.,  246,  in  which  she  was  a  plaintiff. 

But  a  payee's  receipt  acknowledging  payment  of  a  note  does  not  estop  proof  that  it 
was  not  paid  (91  Ky.,  562-63);  though,  in  an  action  for  damages,  the  plaintiff's  receipt 
"in  full  settlement"  for  personal  injuries  was  held  to  be  an  estoppel,  unless  attacked 
"by  a  plea  of  mistake."  The  Addison  Pipe  and  Steel  Co.  v.  Copple,  94  Ay.,  292.  And  a 
person  is  not  estopped  by  acquiescing  in  the  sale  of  property  without  knowing  that  he 
has  an  interest  therein.  91  Ay.,  83.  And  an  action  to  establish  a  passway,  claimed  by 
reason  of  use  for  over  fifty  years,  was  not  barred  by  the  fact  that  the  plaintiff  had  insti- 
tuted a  proceeding  to  condemn  it  which  he  dismissed  without  prejudice,  preferring  to  seek 
his  remedy  in  a  court  of  equity.  0' Daniel  v.  0' Daniel,  88  Ky.,  185.  And  a  bond  replevy- 
ing an  execution  for  a  fine  did  not  estop  the  obligor  from  showing  that  the  judgment  and 
proceedings  thereon  were  void,  because  the  judgment  was  rendered  by  default  without 
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service  of  a  summons,  notwithstanding  the  sheriff's  return  of  service.  91  Ky.,  156-57. 
And  tax-payers  were  not  estopped  from  resisting  an  illegal  school-tax  by  remaining  silent 
whilst  knowing  that  debts  were  being  incurred  and  improvements  made  on  the  faith  of  the 
tax.  92  Ky.,  399.  And  the  owner  of  land  is  not  estopped  from  suing  therefor  by  the  fact 
that  the  defendant,  a  railroad  company,  is  using  it  for  the  transportation  of  passengers  and 
the  mails,  &c.  92  Ky.,  246-47  and  410-11.  And  in  an  action  for  land  sold  and  conveyed 
by  the  plaintiff  when  an  infant,  she  was  not  estopped  by  the  fact  that  she  appeared  to  be, 
and  was  believed  by  the  purchaser  to  be,  of  full  age  when  she  made  the  conveyance,  she 
not  having  made  any  representation  on  the  subject;  but  the  defendant  had  a  lien  on  the 
land  for  the  purchase-money  paid  with  interest,  and  a  right  to  set  off  the  value  of  improve- 
ments made  against  the  rents.  Sewell  v.  Sewell,  &c.f  92  Ky.,  500.  "About  the  year  1867, 
a  father  gave  possession  of  a  tract  of  land  to  his  son,  who  continued  in  possession  of  it 
until  his  death  in  1888,  and  who  had,  without  any  question  or  interference  by  his  father 
up  to  1884,  as  full  possession,  use,  and  control  of  the  land  as  if  he  had  been  the  actual 
owner  of  an  indefeasible  title:*'  in  an  action  of  ejectment  brought  by  the  father  against 
the  son's  widow  and  heirs,  there  was  conflicting  evidence  upon  the  question  whether  the 
son  had  entered  into  possession  under  a  parol  gift  of  the  land ;  and  it  was  proved  that  the 
son,  in  1884,  signed  two  papers,  one  at  the  instance  and  at  the  house  of  his  father,  and 
another  of  which  was  prepared  by  a  brother,  and  which  the  son  "  was  induced  to  sign," 
stating  that  the  land  had  been  loaned  to  him  by  his  father,  had  never  been  held  adversely, 
and  then  belonged  to  his  father,  with  right  to  take  possession,  &c;  and  the  court,  after 
saying,  in  substance,  that  there  was  evidence  which  authorized  the  jury  to  infer  that  the 
papers  had  been  procured  by  undue  influence  of  the  father,  said  :  "  Therefore,  as  evidence, 
the  papers  can  not  be  necessarily  treated  as  conclusive  on  the  issue  of  fact  in  favor  of  the 
plaintiff;  nor  do  they  amount  to  an  estoppel,  for  at  those  dates,  more  than  fifteen  years 
after  1867,  Rhodes  Thompson  [the  son]  had  or  had  not  acquired  a  perfect  title  to  the  land. 
If  he  had,  H.  P.  Thompson  [the  father]  could  not  have  then,  by  any  legal  proceeding, 
divested  him  of  title  or  possession  of  the  land ;  and,  consequently,  neither  the  position  nor 
rights  of  plaintiff  were  altered  or  in  any  way  affected  by  what  was  stated  or  admitted  in 
those  papers.  If  he  did  not  then  have  title,  it  was  because  there  had,  in  fact,  never  been 
any  verbal  gift  of  the  land  nor  adverse  possession  under  it,  and,  consequently,  H.  P. 
Thompson's  right  to  recover  the  land  was  not  impaired  by  reliance  on  any  such  conception 
or  admission,  his  right  to  maintain  an  action,  if  he  had  any,  being  as  complete  in  1888  as 
it  was  in  1884."      Thompson  v.  Thompson,  6v.,  93  Ky.,  435. 

\  1 13,  subs.  3.  Paragraphing  pleadings. 

See  L.  &  N.  R.  R.  Co.  v.  Commonwealth,  19  Ky.  L.  Rep.,  1462,  1467. 

g  113,  subs.  4.  Inconsistent  statements. 

a.  In  an  action  for  money  alleged  to  have  been  lost  at  gaming,  a  denial  in  one  paragraph 
of  the  answer  that  plaintiff  had  lost  said  money  is  not  inconsistent  with  the  averment  of 
another  paragraph  that  plaintiff  had  won  from  defendant  certain  money  which  is  pleaded 
as  a  counter-claim.     92  Ky,,  571-72. 

b.  Where  there  are  inconsistent  allegations  in  separate  paragraphs  of  an  answer,  the 
defendant  must  elect  upon  which  defence  he  will  stand;  and  he  is  not  entitled  to  have  the 
inconsistent  statements  stricken  out,  leaving  the  rest  of  the  paragraph  to  stand.  Black  v. 
Hallaway,  19  Ky.  L.  Rep.,  694. 

\  1 13,  subs.  4.  Alternative  allegations. 

a.  When  the  plaintiff's  right  to  recover  depended  on  the  performance  of  a  condition 
precedent  by  third  persons,  his  averments  that  "it  is  either  a  fact  or  it  is  not  a  fact"  that 
the  condition  had  been  performed,  and  that  he  did  not  know  whether  it  had  been  per- 
formed or  not,  were  not  authorized  by  the  Code,  and  were  immaterial.  City  of  Louisville  v. 
Muldoon,  &V.,  94  Ky.,  471. 
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b.  The  right  to  plead  alternatively  does  not  permit  a  party  to  sue  upon  a  declaration 
that  the  defendant  is  indebted  on  contract  or  in  tort  but  the  plaintiff  does  not  know  which, 
for  a  party  is  presumed  to  know  whether  it  is  entitled  to  recover  on  contract  or  in  tort 
Southern  Lumber  Co.  v.  Wireman,  19  Ky.  L.  Rep.,  585,  587. 

c.  See  Brown  v.  Illinois  Central  R.  R.  Co.,  100  Ky.,  528;  also  98  Ay.,  96. 
I  113,  subs.  7.  Traverse. 

Whether  or  not  a  train  has  been  operated  properly  is  a  fact  presumptively  within  the 
knowledge  of  the  railroad  company ;  and  a  denial  of  such  fact  under  "  knowledge  or  infor- 
mation "  is  not  a  traverse.     Nashville,  <5rV.,  R.  R.  Co.  v.  Carrico,  95  Ky.,  489,  490. 

\  116.  Verification  of  pleadings. 

A  pleading  should  not  be  stricken  from  the  record  because  of  a  failure  to  verify  it,  until 
a  rule  to  show  cause  has  been  issued  or  time  given  within  which  to  allow  the  pleader  to 
iierify.     Baxter  v.  Knox,  17  Ky.  L.  Rep.,  489,  491. 

%  117,  subs.  2.  Verification  of  a  county's  petition. 

In  an  action  brought  by  a  county,  by  order  of  its  justices  sitting  as  a  court,  the  petition 
may  be  verified  by  tl  e  county-attorney  if  the  county-judge  refuse  to  verify  it,  or,  if  both 
refuse,  by  a  justice  of  the  peace.     91  Ky.,  349. 

§  117,  subs.  4.  Verification  by  each  party. 

In  an  action  by  two  plaintiffs,  if  one,  when  properly  required,  refuse  to  verify  the  peti- 
tion, it  should  be  dismissed  as  to  him,  which  order  is  final  as  to  him,  but  should  not  affect 
the  other  plaintiff.     Harrison,  &c,  v.  Lebanoti  Water  Works,  91  Ky.,  255. 

See  also  Combs,  &c,  v.  Breathitt  County,  18  Ky.  L  Rep.,  809,  81 1. 

\  118.  Stating  grounds  for  special  demurrer  in  an  answer. 

a.  See  note  a  to  \  47,  ante,  page  737,  and  note  a  to  \  51,  ante,  page  737. 

b.  A  general  demurrer  to  the  petition  waives  the  right  to  plead  to  the  jurisdiction  of 
the  person.     90  Ky.,  346. 

119,  subs.  1.  Pleading  of  evidence. 

a.  In  an  action  for  damages  caused  by  the  defendant's  alleged  negligence,  it  was  held 
the  plaintiff  had  aright  to  prove  facts  bearing  on  that  question,  though  allegations  thereof 
had  been  stricken  from  the  petition  on  the  defendant's  motion.  C,  N.  O.  &  T.  P.  R.Co. 
v.  Barker,  &c,  94  Ky.,  71. 

b.  In  an  action  alleging  that  the  defendant  negligently  drove  its  car  over  the  plaintiff's 
leg,  &c,  it  was  held  that  evidence  that  the  road,  &c,  were  in  bad  condition  was  inadmissi- 
ble under  the  petition,  and  that  the  court  erred  in  rejecting  an  amended  petition  alleging 
those  facts,  but,  having  rejected  it,  "the  defendant  was  under  no  legal  requirement  to 
meet  it  by  counter-proof,  and  may  not  have  been  prepared  to  try  a  case  not  presented  br 
the  pleading."     Greer  v.  L.  &*  N.  R.  R.  Co.,  94  Ky.,  169. 

c.  In  Town  of  Covington  v.  Weig/taus  &■*  Bro.,  19  Ky.  L.  Rep.,  1979,  it  is  said  that  the 
Code  permits,  but  does  not  require,  private  statutes  to  be  pleaded ;  impliedly  overruling  a 
dictum  in  83  Ky.,  446,  and  agreeing  with  the  view  expressed  in  the  note  on  pages  132  and 

IS3»  w/w. 

\  119,  subs.  2.  Pleading  private  statutes. 

The  statement  uf  the  title  of  a  private  statute  and  of  the  day  on  which  it  became  a  law 
seems  to  have  been  regarded  as  sufficient  in  92  Ky.,  91.  See  Ruddv.  Deposit  Bank,  49 
S.  W.  Rep.,  207. 

§  122.  How  A  judgment  may  be  pleaded. 

A  statement  that  the  circuit  court  had  rendered  a  judgment  which  granted  toS.  H.  W. 
the  powers  of  a  /erne  sole,  &c,  stating  its  provisions,  was  held  to  be  sufficient,  though  the 
pleading  does  not  seem  to  have  averred  that  the  judgment  was  "duly  given;"  the  court 
saying  that  J  122  '•  comprehends  all  judgments  of  superior  courts,  whether  the  facts  neces- 
sary to  give  such  courts  jurisdiction  are  general  or  special."     Gamer  v.  Wills,  &c.,  92, 
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}§  123,  124.  Actions  for  libel  and  slander. 

a.  A  charge  against  a  candidate  for  the  legislature  that  he  had,  when  previously  a  can- 
didate for  the  same  office,  accepted  a  bribe  of  $300  from  his  opponent  to  quit  the  race,  is 
not  actionable.     Field  v.  Colson,  93  Ky.,  347. 

b.  Slanderous  words  may  be  complained  of  in  one  paragraph  of  the  plaintiff's  petition 
as  having  been  orally  published  and  in  another  paragraph  as  having  been  published  in  a 
newspaper.     Hargan  v.  Purdy,  93  Ky.,  424. 

{  125,  subs.  1.  Describing  land  in  an  action  for  its  subjection  to  a  demand  of 

THE  PLAINTIFF. 

a.  In  an  action  brought  in  Estill  county  by  T's  administrator  to  sell  his  decedent's  land 

to  pay  his  debts,  the  land  being  described  in  the  petition  as  being  a  tract  of  . . acres, 

lying  in  Estill  county,  of  which  said  T  was  seized  and  possessed,  and  the  same  whereon 
he  resided  at  the  time  of  his  death;  the  court  ordered  a  sale,  which  the  commissioner 
reported  as  made,  and  the  court  ordered  a  deed  to  the  purchasers,  pursuant  to  said  de- 
scription; "but  the  commissioner  conveyed  by  deed  to  the  purchasers  two  tracts  of  land, 
by  metes  and  bounds,  lying  in  Estill  and  Powell  counties,  one  containing  6,919  acres,  and 
the  other  containing  500  acres"  [which  deeds  it  must  be  assumed  were  approved  by  the 
court].  In  an  action  for  the  land  in  Powell  county,  in  which  the  purchasers  relied  on  the 
commissioner's  deed,  it  was  held  that  "  there  is  no  doubt  that  the  action  of  James  Town- 
send's  administrator  to  sell  the  land  was  a  proceeding  in  rem.  In  such  an  action  it  is  as 
essential  for  the  court  to  have  actual  jurisdiction  of  the  particular  thing  as  it  is  to  have 
actual  jurisdiction  of  the  parties.  .  .  .  Jurisdiction  of  the  former  can  only  be  acquired 
by  bringing  the  thing  before  the  court  in  the  manner  prescribed  by  law,  to-wit:  'A  peti- 
tion for  the  recovery  of  land,  or  for  its  subjection  to  a  demand  of  the  plaintiff,  must  de- 
scribe it  so  that  it  may  be  identified'  (J  125,  Civil  Code);"  and  that,  as  the  land  in  Powell 
county  was  not  thus  brought  before  the  court,  the  proceedings  with  reference  thereto  were 
voii.     Blackwell,  £rV.,  v.  Townsend,  &>c,  91  Ky.,  609. 

I  submit,  1,  that  §  125  did  not  apply  to  the  case,  as  the  administrator  was  not  seeking 
to  subject  the  land  "to  a  demand  of  the  plaintiff;"  2,  that  the  Estill  circuit  court  had 
jurisdiction  of  the.  land  in  Powell  county  under  g  65 ;  and  3,  that,  as  the  Estill  court  had 
jurisdiction  of  the  subject  of  the  action,  its  proceedings,  however  erroneous,  were  not  void. 

b.  It  is  sufficient  if  the  land  is  specifically  described  in  an  exhibit  filed  with  the  petition. 
De Haven  v.  De Haven,  20  Ky.  L.  Rep.,  663,  665. 

\  125,  subs.  2.  Pleadings  and  proof  in  an  action  for  land. 

a.  As  to  the  probable  necessity,  in  some  cases,  of  an  answer  averring  title  in  the  defend- 
ant, see  note  {b),  ante,  page  651 ;  as  to  the  necessity  of  denying  plaintiff's  title  in  such 
affirmative  answer,  see  note  (a)  to  Form  109,  ante,  page  647  ;  and  as  to  the  burden  of  proof 
upon  such  negative  and  affirmative  defences,  see  note  d,  post,  to  \  526. 

b.  Unless  the  defendant  state  that  he  claims  the  land  sued  for,  he  can  not  assert  his 
title  or  possession ;  and  all  the  plaintiff  need  prove  is  such  a  title  as  would  give  him  a  right 
of  possession,  and  that  the  defendant  is  in  possession  of  the  land  sued  for.  Brent  v.  Long, 
99  Ky.,  245,  252. 

§126  {a).  Traverse  must  be  specific. 

See  Ward  v.  Edge,  100  Ky.,  757,  767. 

\  126,  subs.  4.  Allegations  of  value,  damages,  etc. 

In  an  action  in  ejectment  an  allegation  as  to  the  amount  of  damage  sustained  must  be 
proved  though  not  traversed.  Burchett  v.  Herald,  98  Ky.,  530,  532.  In  Merchants,  6v., 
Co.  v.  Hoskins,  19  Ky.  L.  Rep.,  800,  it  was  held  that  an  allegation  as  to  the  value  of  goods 
need  not  be  proved,  upon  the  ground  that  the  bill  of  lading  created  an  implied  promise 
to  pay  the  value  if  the  goods  were  not  safely  delivered. 

See  Z.  6*  N.  R.  R.  Co.  v.  Hartwell,  99  Ky.,  439. 
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I  128.  Filing  of  writings  relied  on  as  evidence. 

This  section  does  not  relate  to  writings  which  a  party  is  required  by  J  120  to  file  as  the 
foundation  of  his  action  or  defence.     Gilbert  v.  Bamberger ;  Bloom  <&•  Co.,  19  Ky.  Z.  Rep., 

i«33»  1S36. 

i  132.  Amendment  before  answer. 

Where  a  petition  is  amended  (before  answer)  by  leave  of  court  during  term  time,  notice 
to  the  defendant  is  unnecessary ;  the  notice  required  by  the  Code  applies  only  to  amend- 
ments filed  within  five  days  of  the  beginning  of  the  term  at  which  the  defendant  is  sum- 
moned to  answer.     Bryant  v.  Cooney,  19  Ky,  L.  Rep.,  423. 

$  134.  Amendments  of  pleadings. 

a.  Orders  of  the  circuit  court,  in  refusing  to  allow  amended  petitions  to  be  filed,  were 
approved  in  89  Ky.,  370;  90  Id.,  279-80;  and  Carter  v.  West,  &*c,  14  Ky.  L.  Rep.,  391. 

Like  orders,  in  refusing  to  allow  amended  answers  to  be  filed,  were  approved  in  91 
Ky.,  365;  Louisville  Underwriters  v.  Pence,  93  Ky.,  96;  and  Owensboro,  &*c,  R.  R.  Co.  x. 
Harrison,  94  Ky.,  408. 

And  a  like  order,  in  allowing  an  amended  answer  to  be  filed,  was  approved  in  91 
Ky.,  446. 

b.  Neither  a  party  to  an  action  nor  any  one  else,  though  a  married  woman,  should  be 
allowed  to  file  an  amended  pleading  after  the  term  when  a  final  judgment  was  rendered. 
88  Ky.,  342-43;  90  Id.,  541-42;  Davis  v.  Jenkins,  &c,  93  Ky.,  353.  But  it  was  held  that 
a  so-called  amended  petition,  which  stated  that  a  lot  sold  under  an  order  of  court  was 
improperly  described  in  the  petition  and  judgment,  and  giving  the  true  description,  and 
asking  that  the  sale  be  set  aside,  was  properly  allowed  to  be  filed  after  such  term,  it  being, 
in  effect,  an  exception  to  the  report  of  sale.    Johnson  v.  Johnson,  &c.,  88  Ky.,  275. 

c.  A  defective  petition  may  be  cured  by  the  trial  of  a  case  upon  evidence  which  is 
admitted  without  objection.     L.  &  N.  R.  R.  Co.  v.  Taylor,  92  Ky.,  55. 

d.  This  section  applies  to  cases  of  contested  elections  as  well  as  to  regular  actions; 
and  while  the  contestants  could  not  set  up  by  amendment  new  grounds  not  stated  in  the 
notice  of  contest,  they  could  by  amendment  make  definite  the  charge  on  which  the  con- 
test was  based.      Wilson  v.  Hines,  99  Ky.,  221,  227. 

e.  A  warrant  sued  out  for  forcible  entry  may  be  amended  before  trial  or  issue  joined. 
Bailey  v.  Kelley,  18  Ky.  L.  Rep.,  718. 

See  Commonwealth  v.  Cantrell,  20  Ky.  L.  Rep.,  24* 

$  135.  Supplemental  pleadings. 

In  90  Ky.,  258,  it  was  held  that  plaintiff  may,  under  this  section,  by  supplemental 
pleading,  allege  that  other  notes  of  the  same  series,  and  given  for  the  same  consideration 
as  the  one  sued  on,  have  matured  during  the  pendency  of  the  action  and  have  judgment 
therefor;  but  that  a  mere  suggestion  on  record  of  such  fact  does  not  entitle  him  to  a  judg- 
ment on  notes  not  due  when  the  action  was  commenced,  except  when  there  is  a  lien  on 
property  to  secure  them.  I  submit,  however,  that  such  suggestion  can  not  entitle  the 
plaintiff  to  a  personal  judgment  on  such  lien  notes,  and  can  not  entitle  him  even  to  an  order 
of  sale  therefor  unless  they  were  stated  in  the  petition. 

$  138.  Verification. 

Although  Ky.  Stat.,  \  473,  provides  that  the  defence  of  non  est  factum  can  only  be  made 
by  answer  under  oath,  yet  the  plaintiff  must  object  to  the  want  of  verification  before  the 
commencement  of  the  trial  or  it  is  waived.     Myers  v.  Douglass,  99  Ky.,  267. 

\  154.  Issuance  of  bond. 

In  Robertson  v.  Robertson,  100  Ky.,  696,  it  was  held  that  under  Code,  \  153,  and  Ky.  Slat., 
I  2124,  a  wife  to  secure  alimony  for  herself  and  maintenance  of  their  children,  may  obtaia 
an  order  of  arrest  for  her  husband,  without  giving  bond. 

i  168.  Discharge  of  insolvent  debtor. 

The  circuit  court  has  no  jurisdiction  to  discharge  an  insolvent  debtor,  and  its  order  to 
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that  effect  is  void  and  does  not  release  the  bail ;  nor  can  the  .debtor  apply  for  such  a  dis- 
charge even  to  the  proper  authorities  (1.  e.,  two  justices,  county  judge,  or  police  judge), 
until  he  has  been  surrendered  by  the  bail  or  arrested  under  ca.  sa.  Sowle  M'f'g  Co.  v. 
Bernard \  100  Ry.,  658. 

\  178.  It  is  the  better  practice  that  the  grounds  for  or  against  provisional  remedies  be 
set  up  in  affidavits  and  not  in  the  pleadings.     Hale  v.  Grogan,  99  Ry.,  170,  175. 

\  194.  Property  liable  to  and  ground  for  atfachmbnt. 

A  pensioner  indorsed  a  check  for  a  pension  to  another,  who,  for  him,  drew  the  money 
and  paid  it  for  land  which  was  conveyed  to  the  pensioner's  wife;  held,  that  the  land  was 
liable  for  pensioner's  previously  contracted  debts.     90  Ry.,  163. 

-  \  194,  subd.  I,  subs.  5.  An  attachment  may  be  had  on  this  ground  at  the  commence- 
ment of  the  suit  and  it  is  not  necessary  first  to  attempt  service  on  the  defendant.  Johnson 
v.  Kaufman,  20  Ry.  L.  Rep.,  684. 

\  194,  subs.  7.  As  to  substantial  compliance  with  the  language  required,  see  Cabell,  &*e., 
v.  Patterson,  98  Ry.,  520,  523. 

}  194,  subd.  II.  Attachment  on  the  ground  that  defendant  has  no  property 

SUBJECT  TO   EXECUTION,   &C. 

In  an  action  on  a  note  of  two  defendants  who  were  sued  and  served  with  process,  it 
was  held  that  the  property  of  neither  could  be  attached,  unless  the  affidavit  as  to  want  of 
property,  &c,  applied  to  both.  Dunn's  trustee  v.  McAlpin  &  Co.,  90  Ry%%  78.  See  also  1 7 
Ky.  L.  Rep.,  64. 

\  196.  Affidavit  for  attachment. 

a.  The  plaintiff's  petition  having  stated  grounds  for  an  attachment,  verification  of  the 
petition  by  his  attorney,  during  the  plaintiff's  absence  from  the  county,  was  held  to  be 
sufficient.     88  Ry.,  112. 

b.  Affidavit  that  •«  He  says  that  statements  in  the  foregoing  petition  are  true"  was  held 
to  be  sufficient,  the  omission  of  the  word  "  the"  being  ••  manifestly,"  in  the  opinion -of  the 
court,  "a  mere  omission  of  the  draftsman."  88  Ry.,  113.  Query,  as  it  may  have  been 
omitted  intentionally. 

§  199.  Order  of  attachment. 

Such  order  must  be  regarded  as  running  in  the  name  of  the  Commonwealth,  if  it  be 
shown  that  it  was  indorsed  on  a  summons  so  running.  Northern  Bank  of  Ky.  v.  Hunt's 
heirs,  93  Ky.t  67. 

§  207.  Executing  the  order  of  attachment  on  the  master  commissioner  in  whose  hands 
the  funds  are,  is  insufficient;  it  must  be  served  on  the  clerk.  Bottom  v.  McFerran,  19  Ky. 
L.  Rep.,  1266. 

\  212.  Where  an  order  of  attachment  was  delivered  to  the  sheriff,  but  before  it  was 
levied  the  defendant  made  and  recorded  a  deed  of  assignment,  it  was  held  that  the  attach- 
ment prevailed  because  it  created  a  lien  from  the  time  of  delivery  to  the  sheriff.  Exchange 
Bank  v.  Gillispie,  19  Ky.  L.  Rep.,  1317*     This  is  true  only  of  property  subject  to  execution. 

\  214.  See  Connor  v.  Williams,  17  Ry.  L.  Rep.,  73. 

\  230.  Affidavit  before  selling  realty. 

The  failure  to  file  such  affidavit  does  not  render  the  judgment  void  or  affect  the  lien 
acquired  by  the  attachment.     Fremd  v.  Ireland,  17  Ay.  L.  Rep.,  1142. 

$  238,  239,  240.     Attachment  before  debt  is  due. 

An  order  of  attachment  issued  by  the  circuit  court  clerk,  prior  to  April  5,  1888,  for  a 
debt  not  due,  and  the  attachment-bond  then  taken  by  him,  were  void,  and  said  bond  did 
not  authorize  the  issuing  of  a  new  attachment  by  the  clerk  under  an  order  of  the  county- 
judge.     88  Ry.,  548-49. 

Since  the  amendment  of  April,  1888,  the  clerk  may  issue  an  attachment  on  a  debt  not 
due;  nor  is  any  independent  order  granting  the  attachment  necessary.  Ourbacker,  Gil* 
more  &  Co.  v.  Clajlin,  96  Ry.,  235,  239. 
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J  249.  Attachment  of  specific  personal  property. 

a.  See  Guar,  Sc  tt  &  Co.  v.  Lyon,  99  Ay.9  678. 

b.  Such  an  attachment  may  be  had  before  the  maturity  of  the  debt,  bchnabel  v.  Jacob*, 
49  S.  W.  Rep.,  774. 

j  266.  Amount  in  controversy. 

On  an  appeal  from  an  order  dismissing  an  attachment,  the  amount  sued  for  is  the  amount 
involved.     Schnabel  v.  Jacobs ;  49  S.  W.  Rep.,  774. 
\  268.  Amendments  of  attachments. 

a.  Though  the  amendment  of  a  defective  affidavit  does  not  relate  back,  if  an  attachment 
be  issued  on  a  sufficient  affidavit  but  a  defective  petition,  an  amendment  of  the  petition 
which  perfects  the  original  cause  of  action  makes  the  attachment  valid  ab  initio,  Bamberger, 
&c.,  v.  Afoayon,  91  Ky.,  517.     See  also  Northern  Lake  Ice  Co.  v.  Orrt  19  Ky.  L.  Rep.,  1634. 

b.  If  an  attachment  is  erroneou-ly  discharged  it  is  not  necessary  to  apply  to  a  judge  of 
the  Court  of  Appeals  to  reinstate  it;  but  after  final  judgment  the  Court  of  Appeals  will  re- 
verse the  order  discharging  the  attachment  and  give  the  plaintiff  priority  over  intervening 
attachments.     Cabell,  &c.t  v.  Patterson,  98  Ky.,  520,  523. 

i  272.  Injunctions. 

When  a  county  can  sue  for  damages  for  an  injury  to  its  highway,  it  may  sue  in  equity 
to  enjoin  continuance  of  the  injury,  and  in  that  action  may  have  an  inquiry  as  to  damages 
accrued.     Greenup  County  v.  M.  &  B.  S.  R.  Co.,  88  Kv.,  549. 

J  273.  The  power  to  grant  an  injunction  is  quasi  judicial  in  its  nature  and  can  therefore 
be  exercised  only  by  the  clerk,  and  not  by  Ql  deputy.     Payton  v.  McQuown,  97  Ky.,  757,  765. 

\  278.  Actions  on  injunction-bonds  generally. 

A  final  decision  that  an  injunction  ought  not  to  have  been  granted  is  equivalent  to  a 
final  judgment  dissolving  the  injunction,  upon  which  immediately  follows  a  right  of  action 
upon  the  injunction-bond.     88  Kv.,  19. 

2  985.  Jurisdiction  to  enjoin  judgments. 

Proceedings  on  even  a  void  judgment  can  be  enjoined  only  in  the  court  which  rendered 
the  judgment.    Jacobson  v.  Wemcrt,  19  Ky.  L.  Rep.,  662. 

{  295.  Actions  on  injunction-bonds  to  suspend  proceedings  on  a  judgment. 

No  action  lies  unless  the  court  which  dissolved  the  injunction  assessed  the  damages: 
Hay  den' s  adm'r  v.  Phillips'  admW,  89  Ky.,  I. 

}J  296,  297.  Reinstatement  of  injunction. 

There  can  be  no  reinstatement  by  an  appellate  judge  of  an  injunction  which  has  been 
finally  dissolved,  though  leave  to  apply  therefor  may  have  been  granted  by  the  court 
rendering  the  judgment:  the  plaintiff's  remedy  is  in  an  appeal  to  the  Court  of  Appeals. 
Pendergest,  <5rV.,  v.  Heekin,  <5rY.,  94  Ky.,  384;  FJizabetht  non,  &*c,  R.  Co.  v;  Ashland,  <5rV., 
R.  Co.,  Id.,  478.     See  amendments  of  1894,  ante,  pages  241a,  241b,  and  484. 

ii  298,  299.  Receivers. 

See  Columbia,  &c.%  Co.  v.  Morgan,  19  Ky.  L.  Rep.,  1761,  1763,  as  to  the  difference  be- 
tween the  rights  of  a  vendor  and  a  mortgagee  respectively  to  the  rents  and  profits  of  an 
estate  in  the  hands  of  a  receiver  under  these  sections  of  the  Code. 

See  L.  cViV.  R.  R.  Co.    v.  Eakins,  100  Aj.,756. 

$  299  to  302.  Receiver  of  mortgaged  property. 

In  an  action  to  enforce  a  mortgage  on  personal  property,  it  was  held  that  the  judge  had 
no  power,  during  vacation,  to  order  a  sale  of  it  by  a  receiver.  Wilson  v.  Aultman  &*  Tay- 
lor Co.,  91  Ky.%  299.  It  was  contended  that  the  judge  had  such  power,  because  the  mort- 
gage authorized  the  mortgagee  to  sell  at  a  private  sale,  upon  default  of  payment;  but  the 
court,  apparently  not  observing  the  fact  that  eh  63,  art.  \,  \  22,  of  the  G.  S.,  only  applies 
to  real  estate,  held,  on  the  authority  of  Kentucky  Trust  Co.  v.  Lewis,  82  Ky.,  579,  that  sakl 
authority  was  void ;  which  seems  to  be  clearly  erroneous,  though  I  do  not  question  th* 
correctness  of  the  decision  of  the  Wilson  case. 
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J  317,  subs.  5.  Order  of  trial. 

At  the  request  of  either  party  written  instructions  must  be  given.  L.  6r*  N.  R.  R.  Co* 
v.  Banks,  17  Ky.  L.  Rep.,  1065 ;    Traders  Bank  v.  Henry \  49  S.  W.  Rep.,  536. 

§317,  subs.  6.  Litigants  have  the  right  to  have  their  causes  argued  by  counsel,  and  it 
is  error  for  the  court  to  refuse  to  allow  an  argument  because  of  the  crowded  state  of  the 
docket.      IVilken  v.  Exterkamp,  19  Ky.  L.  Rep.,  1132. 

§  318.    VlKW   OF   PLACE   BY   JURY. 

a.  The  court  did  not  err  in  permitting  the  jury  to  view  the  place  where  an  accident 
had  occurred,  pursuant  to  the  request  made  after  retiring  to  their  room  to  consider  of  their 
verdict.     L.9  N.  A.  &  C.  R.  Co.  v.  Schick,  94  Ky.,  191. 

b.  It  is  largely  within  the  discretion  of  the  court  according  to  the  peculiar  facts  of  each 
case  whether  or  not  the  jury  shall  view  the  premises.  Henderson,  &c.t  Co,  v.  Cosby,  19 
Ky.  L.  Rep.,  1851,  1853. 

I  321.    JURY  REQUESTING   INSTRUCTIONS. 

A  refusal  to  instruct  the  jury  at  their  request,  may  be  reversible  error.  Mihoard  Co.  ▼. 
Luigart,  19  Ky.  L.  Rep.,  701. 

As  to  examining  a  model  or  diagram,  see  L.  <Sr*  N.  R.  R.  Co.  v.  Berry,  96  Ky.,  608. 

\  329.  Assessment  of  recovery. 

Where  the  jury  failed  to  assess  the  amount  of  recovery,  the  court  can  not  render  a  judg- 
ment on  the  verdict.     L.  &  N.  R.  R.  Co.  v.  Hartwell,  99  Ky.,  436,  440. 

J  332.  Trial  by  court  of  law  and  facts  in  ordinary  actions. 

a.  Upon  an  "agreed  case"  it  is  unnecessary  for  the  court  to  make  a  separate  finding  of 
law  and  facts.  City  of  Oiuensboro  v.  Weir,  &*c,  95  Ky.,  158,  166;  as  to  the  trial  of  pro- 
visional remedies,  see  19  Ky.  L.  Rep.,  819-20. 

b.  Where  a  case  is  tried  by  the  court  without  the  intervention  of  a  jury,  the  request 
for  a  separation  of  the  findings  of  law  and  fact  may  be  made  after  judgment  within  the 
time  limited  for  moving  for  a  new  trial.  Albin  Co.  v.  Ellinger,  19  Ky.  L.  Rep.,  1886,  1892. 
If  a  separation  of  law  and  facts  be  given,  the  appellate  court  will  determine  only  whether 
the  facts  found  support  the  judgment;  if  a  bill  of  exceptions  be  filed,  it  will  determine 
whether  there  is  any  evidence  to  support  the  judgment;  while  if  a  motion  for  a  new  trial 
and  a  bill  of  exceptions  are  filed,  all  questions  of  law  and  fact  are  brought  up  for  review.    Id. 

c.  There  must  be  exceptions  to  the  court's  conclusions  of  law  in  order  that  they  may  be 
reviewed  on  appeal.     91  Ky.,  406;  Beeler  v.  Sandige,  49  S.  W.  Rep.,  533. 

See  Form  IV,  ante,  page  710,  and  notes  thereto. 
\  334.  When  bill  of  exceptions  to  be  filed. 

a.  The  act  of  1886  applies  to  special  as  well  as  regular  judges ;  and  a  special  judge  hav- 
ing extended  the  time  for  filing  a  bill  to  the  next  term,  and  not  being  then  present,  a  bill 
which  was  then  offered  and  which  was  signed  by  the  special  judge  at  the  next  term  there- 
after was  held  to  be  valid.     McFarland  v.  Burton,  89  Ky.,  294. 

b.  A  bill  of  exceptions  can  not  be  made  up  and  signed  in  vacation.  Adkins  v.  Common- 
wealth, 19  Ky.  L.  Rep.,  1300,  1305. 

c.  At  the  term  of  the  trial  an  order  was  entered  filing  a  bill  of  exceptions;  at  the  next 
term  an  order  was  entered  reciiing  that  in  point  of  fact  no  bill  had  been  filed  at  the  previous 
term  and  then  filing  a  bill ;  though  such  had  been  the  practice  of  that  circuit  it  was  held 
that  there  was  no  bill  in  the  record.     N.  Al.  <Sr*  M.  V.  Co.  v.  Stavig,  98  Ky.,  533. 

d.  See  Johnson  v.  Stivers,  95  Ky.,\yi. 

I  335,  subs.  1.  Evidence  in  bill  of  exceptions. 

A  stenographer's  transcript  reciting  that  it  contains  all  the  evidence,  which  is  signed 
by  the  judge  as  a  correct  transcript  of  what  transpired  on  the  trial,  may  be  treated  as  a  bill 
of  exceptions.     McGeever  v.  Kennedy,  19  Ky.  L.  Rep.,  845. 

f  337,  aubs.  2.  Time  of  preparing  exceptions. 

See  Louisville  Southern  R.  R.  Co.  ▼.  fswis,  19  Ky.  L.  Rep.,  570. 
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i  337*  subs.  3  and  5.  Certifying  bill  of  exceptions  by  bystanders. 

This  may  be  done  if  the  judge  refuse  to  sign  a  bill  of  exceptions.  Commonwealth  v. 
Hourigan,  89  Ky.,  305.  But  not  as  to  the  court's  rulings  on  questions  of  law.  Patterson  t. 
Com.,  99  Ky.,  621. 

I  337*  subs.  5.  Where  a  special  judge  presided  at  the  trial  and  the  regular  judge  signed 
the  bill,  it  was  stricken  from  the  record.    Lou.  Sou.  R.  R.  Co.  v.  Lewis,  19  Ky,  L.  Rep,9  570. 

§338.  Exception  must  relate  to  substantial  rights. 

Proof  of  admissions  of  an  agent  made  after  his  agency  ceased  having  been  allowed,  it 
was  held  that  an  exception  thereto  must  be  disregarded,  because  "the  matter  to  which 
they  related  was  proved  by  other  competent  evidence.11  90  Ky.,  44. 

}  340.  Grounds  for  new  trial. 

Subs.  I.  Irregularity  in  proceedings  of  t fie  court. 

See  Randolph,  &*c,  v.  Lampkin,  6v.,  90  Ky.,  558,  in  which  a  judgment  was  reversed 
because  of  the  judge's  admonitions  to  the  jury  concerning  their  duty  to  agree  on  a  verdict. 

Where  the  court  first  ruled  that  defendant  had  the  burden  and  required  it  first  to  pro- 
duce its  evidence,  and  then  after  the  testimony  was  in  changed  its  ruling  and  gave  the 
plaintiffs  the  closing  argument  to  the  jury,  it  was  held  that  this  constituted  such  •«  irregu- 
larity in  the  proceedings  of  the  court"  as  entitled  the  defendant  to  a  new  trial.  O'Connor 
6*  McCulloch  v.  Henderson  Bridge  Co.,  95  Ky,,  633-34. 

Subs.  3.   Accident  or  surprise. 

Plaintiff's  action  having  been  dismissed  for  want  of  prosecution,  his  affidavit  that  he 
had  misunderstood  his  attorneys  as  to  when  the  term  of  court  would  begin  did  not  entitle 
him  to  a  new  trial.     92  Ky.,  583. 

Subs.  4.  Excessive  damages. 

a.  See  L.  <Sr»  N.  R.  R.  Co.  v.  Long,  94  Ky.,  410,  and  Same  v.  Foley,  Id.,  230,  in  the  first 
of  which  a  verdict  for  $26,000,  and  in  the  last  of  which  a  verdict  for  $5,000,  was  held  to 
be  excessive. 

b.  See  Z.  cV  tV.  R.  R.  Co.  v.  EarPs  adm'x,  94  Ky.,  368,  the  decision  in  which  tccords 
with  that  in  Brown  v.  Morris,  cited  in  note,  ante,  page  273. 

Subs.  7.  New  Evidence. 

See  Skinner  v.  Walker,  98  Ky.,  729,  736,  as  to  the  meaning  of  "reasonable  diligence.0 

\  342   Time  of  applying  for  new  trial. 

a.  Motion  must  be  made  within  three  days  after  the  verdict,  though  a  motion  for  judg- 
ment, notwithstanding  the  verdict,  may  be  pending.     90  Ky.,  147. 

b.  Though  the  court  may,  during  the  term,  set  aside  an  order  refusing  a  new  trial  and 
grant  one:  to  permit  counsel,  after  the  motion  has  been  overruled,  to  file  other  grounds  is 
in  violation  of  the  spirit  and  meaning  of  the  Code.     Ky.  C.  R.  Co.  v.  Smith,  93  Ky.,  449. 

c.  In  Riglesbergerv.  Bailey,  19  Ky.  L.  Rep.,  1660,  it  v/as  held  (expressly  overruling  Harris 
v.  Roy,  15  B.  M.,  628)  that  the  requirement  to  move  for  a  new  trial  within  three  days 
after  verdict  does  not  apply  to  default  judgments;  but  the  common  law  rule  prevails  and 
a  court  has  control  over  its  default  judgments  during  the  term  at  which  they  are  rendered. 

d.  A  motion  for  new  trial  being  overruled,  time  until  the  next  term  was  given  to  file 
a  bill  of  exceptions;  at  the  same  term  when  the  motion  was  overruled  there  was  another 
motion  made  to  reconsider  the  order  overruling  the  motion  for  a  new  trial,  which  motion 
to  reconsider  was  not  passed  on  until  the  next  term  after  the  day  given  for  filing  the  bill. 
The  court  then  overruled  the  motion  to  reconsider  and  gave  further  time  for  the  bill.  It 
was  held  that  the  order  overruling  the  motion  for  a  new  trial  was  final  and  the  court  had 
no  power  to  reserve  control  over  it  after  the  term,  and  the  bill  was  stricken  from  the 
record.     Turner  v •.  Johnson,  18  Ky.  L.  Rep.,  202,  204. 

%  343.  Written  grounds  for  new  trial. 

A  court  can  not,  by  an  order,  allow  a  motion  for  a  new  trial  to  be  made  orally, 
Beeler  v.  Sandidge,  49  S.  W.  Rep.,  533. 
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{344.  Grounds  discovered  after  term. 

If  grounds  for  a  new  trial  are  discovered  after  the  term  at  which  the  trial  was  had,  the 
moving  party  may  file  his  petition  for  a  new  trial  in  the  old  suit  or  with  the  clerk,  and  it  is 
error  for  the  court  to  overrule  the  petition  without  requiring  the  adverse  party  to  plead 
thereto.     Hocket  v.  Rosenham,  47  S.  W.  Rep.,  450. 

$  371.  Dismissal  of  action  by  plaintiff. 

The  plaintiff  has  an  absolute  right  to  dismiss  his  action  [unless  others  are  interested], 
which  can  not  be  affected  by  a  rule  of  court  requiring  notice.  N,  M.  Life  Ins.  Co.  v.  Bar- 
Awr,  95  Ky.,  9. 

§  371,  subs.  I.  After  a  motion  for  a  peremptory  instruction  for  the  defendant  has  been 
sustained,  the  plaintiff  is  entitled  to  dismiss  his  action  without  prejudice.  Vertrees  v.  N. 
N.  <5r»  M.   V.  Co.,  95  Ky.,  314,  317. 

\  372.  Trial  of  set-off  or  counter-claim  after  dismissal  of  action. 

a.  Defendant  has  no  right  to  file  a  counter-claim  after  plaintiff  has  moved  to  dismiss  his 
action.     95  Ky.,  9. 

b.  Defendant  is  entitled  to  a  trial  of  his  counter-claim  or  set-off  though  the  plaintiff 
dismiss  the  action  after  the  case  is  partly  heard.  Brashears  v.  Letcher  Co.  Of.,  19  Ky.  L. 
Rep.,  478. 

\  373.  Judgment  against  part  of  defendants. 

See  Baumeister  v.  Markham,  19  Ky.  L.  Rep.,  310. 

\  377.  Setting  off  judgments. 

A  defendant  may  set-off  against  the  plaintiff's  judgment,  a  judgment  against  the  plain- 
tiff which  has  been  assigned  to  the  defendant;  and  on  a  motion  so  to  set-off  the  judgment, 
it  is  error  to  consider  any  pleading  in  either  of  the  original's  actions  where  the  judgments 
were  rendered.     Bush  v.  Monroe \  20  Ky.  Z.  Rep.,  547. 

\  379.  Assessment  of  damages. 

See  Babcock  v.  Gaines,  19  Ky.  L.  Rep.,  102. 

\  380.  Incontroverted  claim. 

See  <y  Connor  &  McCulloch  v.  Henderson  Bridge  Co.,  95  Ky.,  645. 

$  386.  Judgment  notwithstanding  verdict. 

a.  Pendency  of  a  motion  for  such  judgment  is  no  excuse  for  a  failure  to  move  for  a  new 
trial.     90  Ky.,  147. 

b.  Failure  of  the  court  to  render  a  judgment  for  the  party  whom  the  pleadings  entitle 
thereto  gives  him  a  right  to  appeal,  though  he  has  made  no  motion  for  such  judgment  nor 
for  a  new  trial.     90  Ky.,  145-46. 

c.  Contributory  negligence  pleaded  in  an  answer  and  not  replied  to  entitles  the  defendant 
to  a  judgment  notwithstanding  the  verdict.     Gore  v.  /.  C.  R.  R.  Co.,  17  Ky.  L.  Rep.,  799. 

d.  See  Mast,  &c.,  v.  Lehman,  100  Ky.,  468. 

e.  See  C.  <5r»  0.  R.  Co.  v.  Thieman,  96  Ky.,  510. 
J  388.  See  99  Ky.,  682. 

I  391.  Showing  cause  against  judgment  by  infants. 

a.  A  judgment  against  infants  is  not  void  because  they  were  not  represented  by  guard- 
ians, and  the  limitation  applies  when  the  youngest  became  of  age  more  than  twelve  months 
before  attempting  to  show  cause  against  the  judgment.     90  Ky.,  354. 

b.  In  Booker  v.  Kenneriy,  96  Ky.,  415,  failure  of  the  guardian  ad  litem  properly  to  protect 
the  infant's  interest  is  held  to  be  a  sufficient  cause  to  retry  the  old  suit. 

c.  The  petition  must  affirmatively  show  that  it  is  filed  within  the  time  limited;  and  the 
right  of  suit  only  applies  to  those  who  were  infants  at  the  time  of  the  rendition  of  the  judg- 
ment, and  not  to  one  who  subsequently  becomes  interested  by  reason  of  inheritance  from 
one  of  the  original  infant  defendants.  Back  v.  Combs,  96  Ky.,  522.  As  to  a  bona  fide  pur- 
chaser, see  Ogden  v.  Stevens,  98  Ky.,  564,  568. 
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\  410.  Refunding  bond. 

See  Morrison  v.  Beckham,  96  Ky.,  72,  76. 

§  414.  New  trial  for  defendant  constructively  summoned. 

In  order  for  a  defendant  constructively  summoned  to  avail  himself  of  the  refunding 
bond  provided  for  in  g  410,  he  must  move  for  a  retrial  in  the  old  suit  and  not  bring  an 
independent  action  on  the  bond.     Daisy  v.  Houlihan,  19  Ay.  L.  Rep.,  1337. 

\  423.  Facts  to  be  stated  and  proved  in  divorce  judgments. 

See  notes  1  and  2,  ante,  page  610. 

§  423,  subs.  3.  See  Davis  v.  Davis,  19  Ky.  L.  Rep.,  1520. 

$  425.  Requisites  of  divorce  judgments. 

As  to  the  effect  of  the  order  restoring  property,  see  Bennett  v.  Bennett,  95  Ky.%  545, 
and  Johnson  v.  Johnson,  96  Ky.,  391. 

$  428.  Parties  to  action  to  settle  decedent's  estate. 

See  note  to  ?  65,  ante,  page  740. 

A  creditor  or  legatee,  etc.,  may  bring  a  suit  to  settle  a  decedent's  estate  without  waiting 
any  time  after  the  qualification  of  the  personal  representative;  nor  is  it  necessary  to  aver 
proof  or  demand  of  the  claim,  insolvency  of  the  estate,  or  any  other  facts  other  than  those 
required  by  $  428,  429  of  the  Code.     Holland  v.  Lowe,  19  Ky.  L.  Rep.,  97. 

I  429.  Sale  of  decedent's  realty. 

In  an  action  to  settle  a  decedent's  estate,  the  court  may  order  a  sale  of  the  realty  before 
a  reference  to  the  commissioner  to  ascertain  the  exact  amount  of  the  debts.  Har/ammert 
v.  Moody,  15  Ky.  L.  Rep.,  839. 

\  432.  Creditor  becomes  a  party  to  the  action,  with  a  right  to  appeal,  by  proving 
his  claim,  though  the  commissioner's  report  may  not  have  been  acted  on  by  the  court. 
89  Ky.,  425. 

$  434.  Creditors'  claims  against  legatees  and  distributees. 

In  an  action  against  distributees  it  is  not  necessary  for  the  plaintiff  to  show  that  the 
administrator  has  no  assets;  and  each  distributee  is  liable  to  the  creditor  to  the  extent  of 
assets  received,  and  must  look  to  his  co-distributors  for  contribution.  Rubelv.  Bushnell, 
91  Ky.,  251,  the  decision  in  which  supports  the  view  which  I  suggested  in  note  to  \  505, 
ante,  page  376. 

§437.  Demand,  etc.,  before  suit. 

a.  A  judgment  allowing  tax-bills  is  erroneous  unless  the  affidavit  required  by  law  be 
made.     Gay,  jr.,  &e.,  v.  City  of  Louisville,  <5rV.,  93  Ky.,  349. 

b.  The  failure  to  aver  proof  and  demand  of  payment  must  be  taken  advantage  of  by 
pleading  or*  motion,  and  not  by  demurrer.     Holland  v.  Lowe,  19  Ky.  L.  Rep.,  97,  99. 

\  439.  Action  on  return  of  no  property  found. 

a.  As  to  the  officer  by  whom  such  return  must  be  made,  see  note  to  {  667,  past, 

b.  In  Clements  v.  Waters,  &c,  90  Ky.,  96,  it  was  held  that  such  return,  though  false, 
if  made  without  the  plaintiff's  fault,  authorizes  him  to  sue  in  equity  for  the  subjection  of 
property  which  is  subject  to  execution.  I  concede  that,  after  a  return  of  nulla  bona,  the 
plaintiff  can,  in  equity,  subject  any  property  discovered  in  the  action,  though  it  be  subject 
to  execution  ;  but  I  submit  that,  notwithstanding  such  return,  he  has  no  right,  upon 
principle  or  according  to  the  provisions  of  the  Code,  to  go  into  equity  for  the  subjection 
of  property  which  his  petition  shows  to  be  subject  to  execution.  See  notes  (a)  and  (</), 
ante,  p.  596. 

e.  In  J  hnson  v.  Elkins,  90  Ky.,  163,  which  was  an  action  by  a  pre-existing  creditor, 
upon  an  alleged  return  of  nulla  bona,  to  subject  land  alleged  to  have  been  fraudulently 
purchased  by  the  debtor  in  the  name  of  his  wife,  the  court  said:  "A  creditor  may  sue  in 
equity  to  set  aside  a  conveyance  of  land  by  his  debtor  as  fraudulent  upon  a  return  of  null* 
bona,  .  .  .  or  he  may  do  so  without  it,  provided  he  sues  out  an  attachment  upon  any 
of  the  grounds  mentioned  in  our  Code  of  Practice,  and  in  conformity  to  its  provisions. 
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He  may  adopt  either  course,  but  one  or  the  other  must  be  pursued:"  and,  as  the  plaintiff 
haul  not  obtained  an  attachment,  and  as  the  return  of  nulla  bona  was  void  because  made  by 
an  officer  who  had  no  authority  to  act,  it  was  held  that  the  action  was  properly  dismissed. 
I  concede  the  correctness  of  the  doctrine  stated  by  the  court  as  10  fradulcnt  conveyances, 
an  less  the  creditor  has  other  ground  for  going  into  equity  than  the  making  of  the  convey- 
ance. (See  note  {a),  ante,  page  597.)  But  I  submit  that  the  court  erred  in  assuming  that 
fraudulent  conveyances  and  fraudulent  purchases  by  a  debtor  stand  on  the  same  footing 
(see  Forms  c  and  d,  and  notes  thereto,  ante,  pages  599,  60c);  and  that,  even  as  to  fraudu- 
lent conveyances,  the  court  failed  to  notice  the  fact  that  when  the  plaintiff's  demand  is 
cognizable  in  equity,  even  though  concurrently  with  courts  of  law,  he  may  sue  in  equity 
to  set  aside  the  conveyance  without  an  attachment.  See  Forms  a  and  b,  and  notes  thereto, 
ctMle,  pages  597-98. 

d.  Behan  v.  Warfield,  90  Ky.,  1 5 1,  accords  with  Barton  v.  Barton,  &c,  referred  to  in  the 
last  paragraph  of  note  (I),  ante,  page  323. 

c.  The  provisions  as  to  maintaining  an  action  on  a  return  of  nulla  bona  are  extraordinary 
and  must  be  strictly  followed;  the  execution  must  be  issued  either  to  the  county  wherein 
tbe  judgment  was  rendered  or  to  the  county  of  the  residence  of  that  defendant  against  whom 
meliefis  sought.  Proctor  v.  Bell,  97  A>.,  98;  Nashville,  &e.,  R.  R.  Co.  v.  Matlingly,  &c,  19 
JCy.  Z.  Rep.,  373.  The  right  to  maintain  such  an  action  is  barred  where  fifteen  years  have 
elapsed  between  the  issuance  of  the  execution  and  the  issuance  of  another  execution  or  of 
the  institution  of  suit.     Proctor  v.  Bell,  supra. 

f.  A  replevin  bond  is  a  judgment.     Counts  v.  Howes,  98  Ky.,  399. 
£  449.  Judgment  on  motion. 

Compare  Scott  v.  Mitchell,  19  Ky.  L.  Rep.,  218,  221,  with  Carr  v.  Broivnlee,  Id.,  1163, 
1164,  seemingly  inconsistent  as  to  whether  such  a  proceeding  is  an  equitable  or  legal  one. 
£  451,  subs.  2.  Oath  of  arbitrators. 

That  the  required  oath  was  taken  must  be  shown,  but  it  may  be  shown  by  parol  or 
otherwise.     Rhodes  v.  Ward,  1 7  Ky.  L.  Rep.,  875. 
&  475,  476.  Preventive  order. 

Application  was  made  for  a  writ  of  prohibition,  and  a  temporary  preventive  order  was 
obtained,  but  on  hearing,  the  writ  was  denied ;  an  appeal  was  taken  and  supersedeas  bond 
given,  but  it  was  held  that  the  supersedeas  did  not  keep  the  temporary  preventive  order  in 
force.      Gibbs  v.  Board  of  Aldermen,  95  Ky.,  471. 
j  477.  Mandamus. 

a.  This  section  does  not  apply  to  nor  affect  the  common  law  jurisdiction  of  the  Court 
of  Appeals.     89  Ky.,  183-84. 

b.  Mandamus  does  not  lie  for  the  purpose  of  controlling  the  manner  in  which  a  judicial 
or  quasi  judicial  power  shall  be  exercised;  as,  to  compel  a  county  judge  to  issue  a  writ  for 
the  condemnation  of  an  orchard  {Wright  v.  Baker,  94  Ky.,  343);  or  to  compel  a  justice  of 
the  peace  to  accept  a  certain  person  as  surety  on  a  traverse-bond  (McDonald  v.  Jenkins, 
&*c,  93  Ky.,  249);  or  to  compel  a  cemetery  company  to  consent  to  the  sale  of  a  lot. 
Dickens  v.  Cave  Hill  Cemetery  Company.,  Id.,  385. 

\  485.  Actions  by  attorney  general. 

The  Attorney  General  is  the  proper  person  to  institute  an  action  to  prevent  usurpation 
of  a  city  office.      Wheeler  v.  Commonwealth,  98  Ky.,  59. 

\  486.  Usurpation  of  office. 

This  section  does  not  apply  to  a  contested  election  where  the  party  out  of  office  claims 
that  one  in  office  has  been  elected  by  fraudulent  votes.    Stine  v.  Berry,  96  Ky.,  63,  65. 

§489.  Sales  of  real  property  of  infants. 

a.  It  is  not  necessary  for  a  guardian  who  files  an  answer,  asking  for  a  sale  and  re-invest- 
ment, to  make  his  ward  a  party  to  his  pleading,  she  being  a  defendant  to  the  original 
action.     88  Ky.,  25,  26. 
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b.  In  Lynn  v.  Lynn,  17  Ky.  L.  Rep*,  1364,  the  court  refused  to  sell  an  infant's  realty 
for  his  education  and  maintenance  at  the  instance  of  his  step-father. 

c.  A  court  of  equity  has  no  power  to  order  a  sale  of  an  infant's  real  estate  in  order  to 
carry  out  an  executory  contract  of  sale  made  by  an  unauthorized  person.  Kinshm  v. 
Grave,  98  Ky.,  266. 

}  490.  When  real  property  op  joint  owners  may  be  sold. 

a.  As  to  venue  when  lands  are  in  different  counties,  see  note  b  to  }  62,  anie%  page  74$, 
and  notes  6  and  7  to  \  66,  ante,  page  49b. 

b.  Bonds  by  guardians  are  unnecessary  to  make  an  order  of  sale  valid.     88  Ky,,  29. 

c.  Foreign  guardian  can  not  represent  infant  unless  authorized  by  county  court.  See 
note  to  {  35,  subs.  4,  ante,  page  742. 

d.  In  Howard  v.  Singleton,  <5rV.,  94  Ky.,  399,  the  court  held,  on  the  authority  of  Shefy 
v.  Harrison,  Jr. ,  &V.,  84  Ky.,  144,  that,  in  an  action  by  a  guardian  for  the  sale  of  land 
when  the  share  of  each  owner  is  worth  less  than  $100,  the  ward  is  not  a  necessary  party. 
In  note  (c),  ante,  page  359,  I  made  a  query  as  to  that  decision.  I  now  submit  that  {  490, 
in  declaring  that  "  real  property  jointly  owned  by  two  or  more  persons  may  be  sold  .  .  • 
in  an  action  brought  by  either  of  them,  though  the  plaintiff  or  defendant  be  of  unsound  miad 
or  an  infant,"  requires  every  joint  owner  to  be  made  a  party  to  the  action  as  plaintiff  or 
defendant;  and,  2,  that  {  494,  subs.  7,  which  declares  that  ''all  persons  interested  in  the 
property  must  be  made  parties,"  applies  to  all  the  actions  authorized  by  Title  X,  ch.  XIV: 
clearly,  at  any  rate,  as  its  subsequent  language  shows,  it  applies  to  actions  for  the  sale  of 
land  owned  by  two  or  more  persons. 

e.  In  an  action  under  {  490,  it  is  sufficient  for  a  defendant  who  is  alleged  to  be  in  ad- 
verse possession  to  deny  the  plaintiff's  title.     88  Ky.,  645. 

/.  The  venue  of  an  action  brought  under  }490f  subs.  2,  is  fixed  by  {62,  subs,  3.  Pertms 
v.  McCarley,  97  Ky.,  43,  46. 

g.  The  indivisibility  of  an  infant's  land  is  not  such  as  exists  with  respect  to  another 
parcel  owned  by  some  one  else,  but  as  to  lands  owned  jointly  by  the  infant  and  another. 
Kelley  v.  Muir,  17  Ky.  L.  Rep.,  167. 

h,  Estate  in  possession. 

1.  In  Malone  v.  Conn,  95  Ky.,  93,  it  was  held  that  a  life-tenant  in  possession  could  not 
maintain  suit  against  infant  remaindermen  for  a  sale  under  this  section,  the  court  sayiag 
that  it  "applies  only  to  estates  in  possession  by  those  holding  jointly  and  can  not  be  held 
to  apply  in  cases  where  the  possession  is  with  the  particular  estate,  or  the  estate  for  life. 
Nor  will  the  court  construe  the  statute  [$490]  as  permitting  the  life-tenant  to  surrender  the 
possession  and  vesting  it  in  the  remaindermen  by  merely  asking  that  his  life  estate  be  sold." 

2.  A  creditor  of  an  insolvent  assignor  can  not  maintain  an  action  to  sell  property 
jointly  owned  by  the  assignor  and  another;  the  assignee  is  the  proper  party  to  bring  sach 
a  suit.     Hill  v.  Cornwall,  95  Ky.,  512,  538. 

3.  The  possession  must  be  in  the  infants;  therefore  infant  remaindermen  in  one-fourth  of 
the  estate  could  not  maintain  an  action  against  the  owner  of  the  three-fourths  and  the  life- 
tenant  of  the  other  fourth.     Swearingen  v.  Abbott,  99  Ky.,  271. 

4.  The  term  " estate  in  possession  "  is  used  as  descriptive  of  the  nature  of  the  estate  or  of 
its  tenure  and  not  as  describing  the  peculiar  situation  of  the  land  itself  with  regard  to  in- 
trusions on  it  by  strangers.     Ward  v.  Edge,  100  Ky.,  757,  771. 

i.  A  joint  owner  can  not  obtain  a  sale  if  the  deed  under  which  the  property  is  held  for- 
bids the  sale  of  the  property  until  another  joint  owner  becomes  of  age.  Young  v.  Vnmg% 
49  S.  W.  Rep.,  1074. 

$491.  Sale  of  reversion  or  remainder. 

a.  Act  of  1882.  No  bond  is  required  for  a  sale  under  this  act,  where  property  is  held 
by  a  trustee  for  the  life  of  one  with  remainder  over  to  an  unascertained  class.  Chnjf  *• 
Wilcox,  94  Ky.,  484,  488. 
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£.  Act  of  1892.  (See  \  493.)  No  bond  is  required  where  the  court  retains  control  of  and 
reinvests  the  proceeds.     LuttreH  v.  Wells,  97  Ky.,  84,  89. 

c-  Contingent  Remainder.  As  to  the  sale  of  a  contingent  remainder,  see  97  Ky.,  90. 
d.  The  only  estates  infuturo  which  can  be  sold  under  the  provisions  of  this  section  are 
estates  in  remainder  or  in  reversion.  This  section  does  not  authorize  the  sale  of  future 
estates  created  by  executory  limitation.  In  Newman  v.  Ecton,  14  Ky.  L.  Rep.,  793,  it  was 
Held  that  the  Code  did  not  repeal  so  much  of  article  6  of  chapter  63,  of  the  Gen.  Stats,  of 
1873  a5  authorized  a  sale  of  estates  created  by  executory  limitation.  See  3  Bush,  484; 
5  B^sh,  359;  8  Bush,  572. 

$  492,  subs.  1.  Forbidding  sale  by  deed,  will,  etc.  % 

A  devise  to  A,  declaring  that  the  property  "shall  only  be  in  trust  for  him,  and  that  he 
sKa.11  have  no  right  to  sell  or  dispose  thereof,  but  to  be  left  to  his  heirs,"  gives  him  a  life* 
estate  with  remainder  to  his  children,  and  does  not  forbid  a  chancery-sale  for  re-investment. 
91   ATy.,  264. 

£  493.  Bond  of  guardian. 

Bond  of  a  corporation  appointed  guardian  under  an  act  of  the  legislature  authorizing  it 
to  act  as  such  on  its  own  bond  is  sufficient.     88  Ky.,  279. 
g  507.  Revivor  unnecessary. 

Where  in  an  action  to  settle  a  decedent's  estate,  a  judgment  for  a  sale  of  land  was- 
entered,  and  a  daughter  of  the  decedent  then  died,  it  was  not  necessary  to  wait  six  months 
in  order  to  revive  against  the  daughter's  children  and  have  a  sale  under  the  judgment. 
Wood  v.  Wood,  19  Ky.  L.  Rep.,  2010. 

{  509.  Limitation  of  revivor  .of  actions. 

Though  }  509  declares  that  an  order  to  revive  an  action  "may  be  made  forthwith,"  as 
there  can  be  no  revivor  except  during  a  term  of  court,  the  word  "forthwith"  relates 
thereto ;  and  application  to  revive  may  be  made  within  one  year  after  such  term.     Horsley 
v.  jpher's  heirs,  94  Ky.,  316. 
g  516.  Clerical  misprision. 
See  Armendt  v.  Perkins,  17  Ky.  L.  Rep.,  1327. 
\  518.  subs.  4.  Fraud  practiced  in  obtaining  judgment. 
See  Roll  v.  Stum,  46  S.  W.  Rep.,  223. 
3  518,  subs.  5.  Person  under  disability. 

See  Ogden  v.  Stevens,  98  Ky.,  564-566,  where  it  was  held  that  the  only  remedy  of  an 
infant,  whose  disability  appeared  in  the  record,  was  by  appeal  on  attaining  his  majority,. 
and  not  by  petition  to  vacate.     See  also  Oliver  v.  Park,  19  Ky.  L.  Rep.,  179. 
I  518,  subs.  7.  Unavoidable  casualty. 

a.  A  commissioner's  failure  to  notify  plaintiff's  attorney  of  the  time  of  sale  as  he  had 
promised  to  do,  though  it  might  suffice  to  prevent  a  confirmation  of  the  sale,  does  not  author- 
ire  the  setting  aside  of  an  order  of  confirmation  after  the  term  has  expired.     88  Ky.,  392. 

b.  Where  the  defendant  had  a  good  defence  to  the  action,  had  employed  a  lawyer  to 
defend  it,  but  was  prevented  by  illness  from  attending  the  trial,  and  a  default  judgment 
was  taken,  a  new  trial  should  have  been  granted,  as  that  constituted  an  "unavoidable 
casualty  or  misfortune  preventing  the  party  from  appearing  or  defending."  French  v. 
Eversole,  IT  Ky.  L.  Rep.,  617. 

c.  It  is  not  enough  to  allege  in  the  petition  for  a  new  trial  that  the  defendant  was  pre* 
vented  by  "unavoidable  casualty,"  etc.,  but  the  facts  relied  on  must  be  stated.  Combs  v. 
Bent  ley,  19  Ky.  L.  Rep.,  505.  See  also  Small  v.  Reeves,  20  Ky.  L.  Rep.,  505;  and  Cody  v^ 
BarbourviUe,  &c,  ass*ee,  19  Ky.  L.  Rep.,  1454. 

I  520.  Correcting  error  after  term. 

Where  the  original  action  was  equitable,  the  petition  to  vacate  is  also  in  equity.. 
Small  v.  Reeves,  20  Ky.  L.  Rep.,  505. 
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I  526.  Burden  of  proof. 

a.  In  an  action  by  the  assignee  of  a  note  the  defendant  pleaded  fraud  by  the  payees 
and  no  consideration  ;  the  plaintiff's  reply  traversed  these  averments  and  pleaded  matters 
of  estoppel*,  and  the  defendant's  rejoinder  traversed  the  alleged  matters  of  estoppel;  ktU, 
that  the  burden  was  on  the  defendant.     Crablree  v.  Atchison,  <5rY.,  93  AjK.^338. 

b.  In  an  action  for  land  by  or  against  a  purchaser  at  a  sale  for  taxes,  the  burden  is  on 
him  to  show  that  all  the  statutory  steps  necessary  to  a  valid  sale  were  taken.  Jones,  cW., 
v.  Miracle,  93  Ky.,  639.     See  notes,  ante,  page  389. 

c.  In  Lucas  v.  Hunt,  91  Ky.,  279,  which  was  an  action  for  the  malicious  prosecution 
of  a  charge  of  felony,  the  court,  after  deciding  that  the  plaintiff  was  entitled  to  conclide 
the  argument  to  the  jury,  said:  "The  case  of  Brown  v.  Morris,  3  Bush,  81,  in  so  far  as  it 
conflicts  with  this  view  of  the  question,  is  overruled."  I  submit  that  there  is  no  conflict 
between  the  decisions  in  those  cases,  in  the  former  of  which  the  defendant  denied  both  the 
allegation  of  malice  and  the  allegation  of  a  want  of  probable  cause,  whilst  in  the  latter  he 
relied  solely  on  probable  cause.  It  is  settled  that  a  prosecution  for  a  felony,  though  mali- 
cious, is  justified  by  proof  of  probable  cause.  4  Litt.,  335;  Litt.  S.  C,  105;  7  Man.,  370; 
5  B.  M.,  546;  10  Id.,  20.  And,  though  the  plaintiff  must  allege  both  malice  and  want  of 
probable  cause,  a  mere  denial  of  the  latter  allegation  does  not  put  the  matter  in  issue,  to 
do  which  the  defendant  must  state  the  facts  relied  on,  so  that  the  court  may  judge  whether 
or  not  they  constituted  probable  cause.  See  Form  115  and  notes  thereto,  ante,  page  656. 
Such  being  the  law,  it  was  held  in  Brown  v.  Morris,  as  had  been  held  before,  that  a  plea 
of  probable  cause,  as  it  admits  malice,  and  the  plaintiff's  consequent  right  to  damages  if 
the  defence  fail,  throws  on  the  defendant  the  burden  of  proof  in  the  whole  action  ;  though 
1  submit  that  the  plaintiff  would  have  the  right  to  prove  facts  showing  actual  malice,  in 
order  to  enhance  the  damages  in  the  event  of  such  failure.     See  note  II,  ante,  page  392. 

d.  In  Thompson  v.  Thompson,  &c,  93  Ky.,  435,  which  was  an  action  for  land,  the 
answer  in  one  paragraph  denied  the  plaintiff's  allegation  of  title,  and  in  another  alleged 
title  in  the  defendants  by  reason  of  adverse  possession  for  over  fifteen  years  under  a  parol 
gift  from  the  plaintiff;  and  the  court  below,  as  is  shown  by  the  record  in  the  office  of  the 
clerk  of  the  Court  of  Appeals,  gave  the  closing  argument  to  the  defendants,  who  obtained 
a  verdict  and  judgment;  and  the  Court  of  Appeals,  without  saying  anything  about  the 
burden  of  proof  in  the  whole  action,  held,  as  is  unquestionably  true,  that  the  burden  of 
proof  was  manifestly  on  the  defendants  "  to  show  plaintiff  had  been  divested  of  title,  thus 
confessed  to  have  been  once  in  him,  by  adverse  possession,  affirmatively  pleaded;"  and 
affirmed  the  judgment,  thus  deciding,  in  effect,  that  the  burden  of  proof  in  the  whole 
action  was  on  the  defendants. 

The  correctness  of  that  decision  depends  on  the  question  whether  or  not  the  plaintiff 
would  have  been  entitled  to  a  judgment  if  no  proof  had  been  introduced ;  for  the  Code 
(§317)  gives  to  "the  party  on  whom  rests  the  burthen  of  proof  in  the  whole  action"  the 
concluding  argument  to  the  jury;  and  §  526  declares  that  "the  burthen  of  proof  in  the 
whole  action  lies  on  the  party  who  would  be  defeated  if  no  evidence  were  introduced  on 
either  side."  Hence,  in  general,  a  negative  and  an  affirmative  defence  throws  on  the  plain- 
tiff the  burden  of  proof  in  the  whole  action  ;  and  such  is  the  common  law  (8  B.  M,,  431); 
and,  so  far  as  I  am  aware,  the  Court  of  Appeals,  unless  in  the  Thompson  case,  has  not  de- 
parted from  that  general  rule  except  where  the  defendant's  pleadings,  notwithstanding  a 
negative  defence,  admitted  facts  which  entitled  the  plaintiff  to  a. prima  facie  right  of  re- 
covery; as,  in  an  action  of  replevin  against  a  constable  who  admitted  the  taking  of  the 
property  from  the  plaintiff,  but  pleaded  title  in  a  stranger  under  an  execution  against 
whom  the  property  had  been  seized  {Hcbb  v.  Myers,  I  B.  M,9  241);  and  an  action  of  detinoe 
for  a  slave  which  the  plaintiffs  alleged  belonged  to  them  and  had  been  wrongfully  taken 
from  their  possession  by  the  defendant^  who  admitted  the  taking,  but  denied  the  plaintiff's 
title  and  averred  title  in  himself.      Vance  v.  Vance,  2  Met,  581.     And  numerous  decisions 
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have  applied  that  doctrine  upon  pleas  of  not  guilty  in  actions  of  ejectment;  for  the  law 
mt ill  no:  encourage  wrong-doiug  by  holding  that  a  person  can,  by  taking  property  from 
another,  throw  on  him  the  burden  of  proving  title  thereto  (see  2d  paragraph  of  note  3, 
nnU,  page  109) ;  and  it  seems  clear  that,  under  the  Code,  if  the  plaintiff  in  an  action  for  land 
allege  title  and  an  ouster  by  the  defendant,  an  answer  admitting  the  ouster,  but  denying 
title  in  the  plaintiff  and.  averring  it  to  be  in  the  defendant,  would  give  to  the  plaintiff  a* 
prima  facie  right  of  recovery,  which  could  not  be  defeated  except  by  proof  showing  that 
the  ouster  was  made  under  a  right  of  entry ;  and,  consequently,  that  the  burden  of  proof 
in  the  whole  action  would  be  on  the  defendant.  But  that  doctrine  does  not  apply  to  the 
7'hotnpsi/n  case. 

It  ic  true  that  the  defendants  in  that  case,  having  averred  delivery  of  possession  by  the 
plaintiff  in  1867,  were  estopped  to  deny  that  he  then  had  title.  But  that  was  not  their 
denial.  They  denied  that  he  had  title  when  he  commenced  his  action.  Was  their  implied 
admission  of  his  title  in  1867  an  admission  of  his  prima  facte  right  to  the  land  in  1888,  not- 
withstanding their  denial  of  his  title? 

§  527.  Genuineness  of  writing  denied. 

The  denial  may  be  by  verified  answer.     Harrison  v.  Rees,  19  Ky.  L.  Rep.,  658. 

§  544.  Affidavit  defined. 

Affidavit  of  service  of  a  summons  must  be  signed  as  well  as  sworn  to  by  the  affiant. 
S8  A>.,  646-47. 

\  550,  subs.  1.  Affidavit  of  plaintiff's  agent  or  attorney. 

a.  This  section  does  not  apply  to  an  attorney's  affidavit,  under  \  38,  for  the  appointment 
of  a  guardian  ad  litem.     88  Ky.,  270. 

b.  The  plaintiff's  petition  having  stated  the  grounds  for  an  attachment,  his  attorney's 
affidavit,  stating  his  absence  from  the  county  and  verifying  the  petition,  was  held  to  be 
sufficient.     88  A>.,  112. 

§  550,  subs.  5.  Affidavit  by  attorney. 

The  affidavit  for  an  attachment  is  fatally  defective  when  verified  by  the  plaintiff's 
attorney  if  it  fails  to  state  that  the  plaintiff  is  absent  from  the  county.  Northern  Lake  Ice 
Co.  v.  Orr,  19  Ky.  L.  Rep.,  1634. 

\  554.  Depositions  which  may  be  used  in  any  case. 

a.  This  section,  and  not  the  provision  of  the  General  Statutes,  which  requires  a  com- 
mission to  issue  in  cases  of  probate,  applies  to  witnesses  upon  an  appeal  to  the  circuit 
court  in  a  will-case.     Moore* s  adm'r,  &c,  v.  Smith,  <SrV.,  88  Ky.,  151. 

b.  Where  a  deposition  is  taken  under  the  circumstances  mentioned  in  this  section,  the 
right  of  the  party  taking  it  to  read  it  on  the  trial  can  not  be  affected  by  the  personal 
appearance  of  the  witness  at  the  trial;  but  on  rehearing  granted,  this  point  is  not  con- 
sidered.    Edmonson  v.  Ky.  Central  Ry.  Co.,  20  Ky.  L.  Rep.,  1296. 

\  585.  Time  of  filing  depositions. 

Depositions  endorsed  "received  "  by  the  clerk,  but  not  filed  with  the  papers  in  the  case, 
can  not  be  used,  even  though  no  exceptions  were  filed  thereto.  White  v.  Mayers,  17  Ky, 
L.  Rep.,  402. 

g  597.  Impeachment  of  witness. 

See  Leslie  v.  Commonwealth,  19  Ky.  L.  Rep.,  1201. 

\  601.  Separating  witnesses. 

•The  chief  officer  of  a  defendant  corporation  is  not  such  a  party  to  the  action  as  to  relieve 
him  from  the  rule  as  to  the  separation  of  witnesses.  (Ay.  Union,  <5rY.,  Co.,  v.  Abney,  17  Ky. 
L.  Rep.,  4CI.)     Rule  is  not  mandatory.   Bakery.  Com.,  50  S.   W.  Rep.,  54. 

\  604.  Proof  of  writing. 

Where  a  writing  has  been  proved  but  not  read  to  the  jury,  it  is  within  the  discretion  of 
the  court  to  permit  it  to  be  read  when  the  witness  is  called  in  rebuttal.  Underhill  v. 
Underhill,  16  Ky.  L.  Rep.,  717. 
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\  605.  Competency  of  witnesses  generally. 

The  testimony  of  a  formerly-attending  physician,  upon  the  question  whether  or  not  a 
child  was  born  alive  thirty-five  years  before,  should  not  be  rejected,  even  if  the  reasons  for 
his  opinion  be  not  entirely  convincing.     91  Ky.,  305. 

I  606,  subs.  1.  Competency  of  husband  and  wife. 

a.  The  act  of  Feb.  23,  1898  {ante,  p.  417),  repealed  J  606;  but  as  it  substantially  re- 
enacted  it,  the  decisions  under  old  $  606  are  still  of  value- in  construing  the  new  act. 

b.  CommWlfi  v.  Snapp,  90  Ky.,  585-86,  accords  with  cases  ched  in  note  (a),  ante,  page  41b. 

c.  In  action  by  husband  and  wife  for  an  injury  to  real  property  owned  by  them  jointly, 
both  cannot  testify  against  the  defendant.      City  of  Covington  v.  Geyler,  <5r*r.,  93  Ay.,  275. 

\  606,  subs.  2.  Competency  as  to  transactions  with  decedent,  etc. 

a.  Contestants  of  a  will  were  held  to  be  competent  to  ••  testify  to  the  conduct,  the  con- 
versation, and  character  of  the  testator."     90  Ky.,  35. 

b.  In  an  action  by  the  assignee  against  the  payor  of  a  note,  he  is  competent  to  prove 
what  took  place  between  him  and  the  deceased  payee,  in  order  to  support  a  plea  of  no 
consideration.     Hurry  v.  Kline,  93  Ky.,  358. 

c.  In  WhaUn  v.  Nisbii,  95  Ky,,,  464,  it  was  held  that  a  son,  to  prove  title,  could  testify 
as  to  declarations  of  pedigree  made  by  his  deceased  father ;  the  court  saying  that  the  Code 
prohibition  has  no  application  "to  testimony  concerning  a  declaration  of  a  dead  person  as 
to  a  matter  of  pedigree;  that  is,  though  hearsay  in  character,  made,  according  to  long  estab- 
lished rule,  competent  from  necessity." 

d.  "It  is  competent  for  an  agent,  who  acts  for  a  party  in  a  transaction  with  one  after- 
wards dying,  to  testify  for  his  principal  concerning  any  verbal  statement  of,  or  any  transac- 
tion with,  or  any  act  done  by,  the  decedent."     Cobb*s  adm'r  v.  Wolf,  96  Ky.,  418,  421. 

e.  In  an  action  to  recover  for  services  rendered  a  decedent,  it  was  error  to  allow  the 
plaintiff  to  testify  as  to  the  state  of  the  decedent's  health,  the  nature  of  services  performed, 
etc.     Newton  v.  Field,  98  Ky.,  186,  193. 

/.  Plaintiff  claimed  to  be  owner  of  certain  notes  by  gift  from  a  decedent.  In  an  action 
against  the  administrators,  involving  the  ownership  of  the  notes,  it  was  error  (I)  to  allow 
plaintiff  to  testify  as  to  the  statements  he  made  to  the  administrators  wherein  he  recited 
how  he  obtained  the  notes  from  the  decedent,  and  (2)  to  allow  any  one  else  to  testify  as 
to  the  conversation  between  plaintiff  and  the  administrators  wherein  such  recital  was  made; 
because  the  effect  of  the  admission  of  such  testimony  was  to  allow  plaintiff  to  testify  for 
himself  concerning  a  transaction  had  with  a  decedent.  Jones  v.  Jones,  Jr.,  19  Ky.  Z. 
Rep.,  1 5 16. 

g.  The  holder  of  a  note  who  endorsed  certain  credits  thereon,  can  not,  after  the  death 
of  the  maker,  testify  as  to  the  meaning  of  the  endorsements — they  are  prima  facie  evidence 
of  payments.      Vannata  v.  Willett,  20  Ky.  L.  Rep.,  59. 

h.  A  person  can  not  testify  for  himself  concerning  a  transaction  had  with  a  decedent 
who  was  agent  for  the  other  party  to  the  suit.    Breckinridge  v.  Mc Roberts,  20  Ky.  L.  Rep.,  699. 

\  606,  subs.  3.  Testimony  of  party  after  the  taking  of  testimony. 

a.  In  an  action  in  equity,  the  defendant,  a  corporation,  filed  an  answer  and  cross-petition 
against  S  and  M  for  the  value  of  stock  therein  which  they  were  charged  with  having 
fraudulently  issued,  to  which  M  did  not  answer,  but  S  filed  an  answer  denying  its  allega- 
tions: field,  that  the  answer  of  S  put  everything  in  issue  as  to  both  him  and  M;  and  that 
M's  deposition  for  S,  after  S  had  taken  other  depositions,  was  incompetent,  "as  the  witness 
was  also  really  testifying  for  himself."  American  Wire  and  Nail  Co.  v.  Bay  less,  &*c,  91 
A>.,  94. 

b.  Stockholders  in  a  corporation  may  testify  for  it,  after  it  has  introduced  testimony  of 
persons  not  stockholders  nor  interested  in  it.     Western  Warehouse  Co.  v.  Hayes,  97  Ky.,  16. 

c.  After  a  party  who  has  testified,  introduces  other  testimony,  it  is  within  the  sound 


Digitized  by 


Google 


NOTES   OF   DECISIONS.  767 


discretion  of  the  court  to  allow  him  to  be  recalled,  and  testify  to  facts  that  might  have  been 
given  in  chief  on  his  first  examination.     Louisville  Ins.  Co.  v.  Monarch,  99  Ky.,  578,  589. 

d.  If  appellant  has  not  been  prejudiced  by  a  violation  of  this  rule,  the  case  will  not  be 
reversed.     Barkley  v.  Bradford,  100  Ky.,  304. 

\  606,  subs.  4,  Testimony  of  attorneys,  etc.,  as  to  professional-communications. 

An  attorney  may  testify  as  to  the  mental  condition  of  a  deceased  client  at  the  time  of 
executing  a  deed.     Wicks  v.  Dean,  19  Ky.  L.  Rep.,  1708,  171 1. 

\  6o6,  subs.  7.  Incompetency  of  assignors. 

It  is  immaterial  whether  the  assignment  by  the  proposed  witness  was  made  before  or 
after  the  death  of  the  decedent.     NeaU  v.  Neale,  18  Ay,  X.  Rep.,  343,  345. 

22616-619.  Surety  for  costs. 

a.  A  hotel  company  and  an  insolvent  assignee  of  a  portion  of  its  bonds,  though  suing 
by  cross-petition,  must  give  surety  for  costs.     92  Ky.,  278. 

b.  This  applies  only  ta  private  corporations,  and  not  to  a  school  district  or  other  public 
or  quasi  public  corporation.     Trustees  of  School  District  v.  City  of  Flemingsburg,  97  Ky.,  702. 

§  625.  Service  of  notice. 

This  section  applies,  in  the  absence  of  a  special  statute,  to  notice  in  a  contested  elec- 
tion ;  and  if  the  person  with  whom  the  notice  is  left  is  in  other  respects  the  proper  person, 
it  is  immaterial  that  he  was  two  hundred  yards  away  from  the  abode  of  the  person  to  whom 
the  notice  was  directed.     Broaddus  v.  Mason,  95  Ky.,  421,  425. 
g  643.  Rights  of  claimant. 

This  section  refers  only  to  the  damages  the  claimant  would  be  entitled  to  by  reason  of  a 
wrongful  seizure ;  and  does  not  bar  the  claimant's  right  to  sue  for  the  possession  of  the 
property  itself.     Hoskins  v.  J.  M.  Robinson  &  Co.,  19  Ky.  L.  Rep.,  877. 
J  645.  Rights  of  claimant. 

The  remedy  given  a  claimant  by  this  section  is  not  exclusive,  and  does  not  bar  him 
from  asserting  any  other  right  he  would  otherwise  be  entitled  to.  Hoskins  y.J.  M.  Robin- 
son, &c,  19  Ky.  L.  Rep.,  877. 

$  661.  Surety's  action  against  principal  after  debt  is  due. 
This  section  applies  in  favor  of  the  heirs  .of  a  surety.     Js8  Ky.,  220-21. 
g  667.  To  whom  process  shall  be  directed. 

An  execution  is  a  "process,"  and  should  be  directed  to  the  sheriff  or  coroner,  &c, 
who  is  not  interested,  in  the  order  named  in  $  667;  and  action  on  it  by  an  officer  to  whom 
it  was  not  directed  or  to  whom  it  should  not  have  been  directed  is  void ;  as,  a  coroner's 
returnvof  nulla  bona  on  an  execution  directed  to  a  sheriff  {Johnson  v.  Elkins,  90  Ky.\  163) ; 
or  a  levy  and  sale  by  a  jailer  under  an  execution  directed  to  the  "coroner  or  jailer,"  it  not 
being  shown  that  the  sheriff  and  coroner  were  interested.  Gaiodyv.  Saunders,  88  Ky.,  346. 
§  668.  Person  appointed  by  court  to  serve  process  or  order  must  be  a  resident 
nf  the  county  in  which  he  acts.  91  Ky.,  514  to  516. 
{  678,  Acts  of  deputy. 

A  deputy  can  only  perform  ministerial  acts;  and  where  quasi  judicial  duties  are  imposed 
upon  a  ministerial  officer,  such  as  the  power  to  grant  injunctions  by  the  clerk,  the  deputy 
can  not  perform  them.     Payton  v.  McQuown,  97  Ky.,  757,  765. 
§  681.  Computation  of  days  between  acts. 
See  Board,  <5tV.,  of  Frankfort  v.  Farmers  Bank,  495".  W.  Rep.,  811,  overruling  same  case 
in  47  -5-  W  R<p.%  872. 

2  692.  Enforcement  of  lien  of  plaintiff  and  defendant. 

a.  In  an  action  to  enforce  a  lien  a  party  was  made  defendant  but  no  statement  was  made 
in  the  petition  as  to  the  lien  of  such  defendant;  such  defendant  set  up  his  lien  by  cross- 
petition,  but  no  process  was  issued  thereon  against  the  main  defendant.  It  was  held  that 
a  judgment  of  sale  to  satisfy  the  liens  of  the  plaintiff  and  such  cross-defendant  was  void. 
Afiichtll  v.  Fidelity  Trust,  &c,  Co.,  47  S.  W.  Rep.,  446,  448. 
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b.  Where  the  holder  of  one  of  three  notes  secured  by  mortgage,  filed  suit  to  enforce  the 
mortgage,  making  the  other  note  holders  defendants,  and  stating  that  they  had  liens  but 
plaintiff  did  not  know  to  what  extent  they  had  been  paid,  and  the  two  defendant  lienors 
filed  answers  setting  up  their  liens,  but  had  no  summons  issued  against  the  mortgagor,  it  was 
held  that  a  judgment  was  properly  entered  ordering  a  sale  of  the  property  to  satisfy  all  the 
liens.  McKibben  v.  Worthington,  20  Ky.  L.  Rep.,  61. 
1 694.  Sale  of  real  property  for  debts. 

a.  See  Vanmeter  v.  Vanmeter*  s  assignee,  cited  in  note,  ante,  page  713. 

b.  A  sale  was  set  aside  on  the  defendant's  motion,  upon  proof  that  the  land  brought 
less  than  its  value,  and  that  the  special  commissioner  who  made  it  had  obtained  the  judg- 
ment under  which  it  was  sold  as  plaintiff's  attorney,  though  there  was  no  proof  of  improper 
conduct  on  his  part.     Adkinson  v.  Randle,  93  Ky.,  310. 

c.  \f,  in  an  action  to  enforce  a  mortgage,  an  inferior  execution  lienor  be  not  made  de- 
fendant, he  may,  as  against  a  purchaser  with  notice  of  his  lien,  have  the  sale  set  aside  and 
a  resale  to  satisfy  the  two  liens ;  Quare  as  to  an  innocent  purchaser.  Commonwealth  v. 
Robinson,  96  Ky.,  553. 

8696.  Terms  of  sale. 

a,  A  sale  made  pursuant  to  a  judgment  authorizing  the  commissioner  to  make  a  sale 
privately  and  for  cash  is  void.  Luttrell  v.  Wells%  97  Ky.,  84,  90;  and  it  is  reversible  error 
to  order  a  sale  of  realty  on  credits  of  less  than  six  months.  McKenzie  v.  Salyer,  19  Ay,  L. 
Rep.,  1414. 

b.  See  Meyer  v.  Covington,  20  Ky.  L.  Rep.,  239,  and  Underwood  v.  Cartwright,  Id.,  809, 
as  to  the  requirement  that  the  judgment  must  be  explicit  in  describing  the  property  and 
naming  the  time,  terms,  and  place  of  sale. 

i  696.  Notice  of  time  of  sale  under  order  of  court. 
See  Barnes  v.  Jackson* s  admfr,  cited  in  note  (t ),  ante,  page  714. 
JJ  722,  723.  Subjecting  land  for  debts  of  which  inferior  courts  have  juris- 
diction. 

a.  Land  can  not  be  sold  under  executions  issued  from  such  courts;  nor  have  they  juris- 
diction of  an  attachment  of  land  or  of  an  action  to  enforce  a  contract-lien  thereon.  See 
{}  722,  723,  and  notes  thereto,  ante,  page  454;  and  Easterling  v.  Chiles,  Thompson  &  Co., 
93  A>.,  315. 

Nor,  prior  to  the  act  of  1893,  to  b*  presently  cited,  did  circuit  courts  have  jurisdiction 
of  an  action  and  attachment  of  land,  on  a  legal  demand  against  a  resident  debtor  for  less 
than  $50.00,  unless  the  plaintiff  had  obtained  a  judgment  thereon  and  a  return  of  nulla 
bona  on  an  execution  issued  from  the  circuit  court ;  though  circuit  courts  had  jurisdiction 
to  enforce  contract-liens  on  land,  whatever  the  amount  of  the  debt  might  be.  See  Easter- 
ling ease,  supra. 

b.  An  act  of  March  10,  1880  (B.  &  F.'s  G.  S.,  354),  gave  to  circuit  courts  jurisdiction 
of  actions  and  attachments  of  lands  of  non-residents  when  the  amount  in  controversy  does 
not  exceed  $50.00,  in  the  same  manner  as  if  it  exceeded  said  sum ;  which  act  seems  to  have 
been  unnecessary,  because  the  plaintiff  could  not  obtain  a  personal  judgment  against  such 
a  defendant,  and,  therefore,  circuit  courts  had  jurisdiction  of  a  proceeding  against  his  land 
(see  note  (a),  ante,  page  597),  just  as  they  had  jurisdiction  to  enforce  contract-liens  on 
land  for  less  than  $50.00.  But,  whether  necessary  or  not,  an  act  of  1893  (S.  A.,  1033) 
declares  that  the  circuit  court  shall  have  jurisdiction  "  in  all  cases  ...  in  which  it  is 
sought  to  enforce  a  lien  upon  or  to  subject  land  by  provisional  remedy  to  the  payment  of 
debt." 

\  724.  Appeals  to  circuit  courts. 

The  issuance  of  a  supersedeas  is  a  necessary  averment  in  order  to  plead  the  pendency  of 
an  appeal  in  bar  of  the  plaintiff's  right  as  administrator  to  maintain  an  action.  O.  &  N. 
Ry.  Co.  v.  Barclay,  19  Ky.  L.  Rep.,  997,  999. 
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2  726.  Trial  of  appeals  from  inferior  courts. 

This  section  does  not  apply  to  appeals  concerning  contested  elections.  Cowan  v.  Prowst, 
«93  Ky.,  156. 

\  732.  Rules  of  construction  of  code. 

Subs.  7.  Relating  to  signatures,  &c,  applies  only  to  snch  instruments  as  are  required 
to  be  executed  under  the  provisions  of  the  Code,  and  not  to  mortgages.  Meaiels  v.  Martin, 
93  Ky.,  SO- 

Subs.  33.  Chief  officer  of  corporation. 

The  chief  officer  of  a  railroad  company  is  its  president,  if  there  be  one  in  the  State,  or, 
if  not,  its  vice-president,  if  there  be  one  in  the  State.     90  Ky.,  362. 

Subs.  36.    Who  is  to  be  deemed  plaintiffs,  <SrV. 

See  note  to  \  616,  ante,  page  767. 

§  734.  Appeals  to  the.  Court  of  appeals. 

\\)  Jurisdiction  of  the  Court  of  Appeals. 

a.  Oswald,  &c,  v.  Morris,  &*c,  92  Ky.,  48,  accords  with  Zable,  &*c,  v.  Harris,  cited 
in  note  (b )  2,  ante,  page  456. 

b.  Unless  expressly  allowed  by  statute,  no  appeal  lies  from  an  order  refusing  to  grant  a 
-writ  of  habeas  corpus.     92  Ky.,  1 18-19. 

c.  Where,  in  response  to  a  rule  against  defendants  to  show  cause  for  violating  an  in- 
junction, they  contend  that  what  they  have  done  is  not  a  violation  of  the  injunction,  and 
rely  upon  an  alleged  change  of  the  status  of  the  parties  since  the  judgment,  and  the  re- 
sponse is  held  insufficient  and  they  are  adjudged  to  be  in  contempt,  they  are  entitled  to  an 
appeal.     City  of  Newport  v.  Newport  Light  Co.,  92  Ky.,  445. 

d.  Title  to  land  is  involved  by  an  order  confirming  or  setting  aside  a  commissioner's 
report  of  sale  of  it  (88  Ky.,  257-58;  90  Id.,  175),  but  not  by  a  contest  between  creditors 
as  to  liens  on  land  about  the  title  to  which  there  is  no  dispute.     90  Ky.,  174;  91  Id.,  372. 

e.  Act  of  March  14,  1898.  The  Court  of  Appeals  has  no  jurisdiction  to  entertain  an 
appeal  prayed  after  June  10,  1898,  even  though  the  judgment  appealed  from  was  ren- 
dered prior  to  that  time;  and  in  determining  the  jurisdictional  amount  all  interest  prior 
to  the  institution  of  the  suit  is  to  be  excluded.     Hale  v.  Grogan,  50  S.  W.  Rep.,  257. 

(2)    Who  may  appeal. 

a.  From  a  [personal]  judgment  against  the  defendant  he  can,  after  the  plaintiff's  death, 
prosecute  an  appeal  against  his  personal  representative.  Hopkins,  <5rV.,  v.  Hopkins  adm'r, 
^l  Ky.,  310. 

b.  The  granting  of  an  appeal  and  the  issuance  of  ^supersedeas  by  the  clerk  of  the  Court 
•of  Appeals  during  the  term  at  which  the  judgment  was  rendered,  is  absolutely  void. 
Schmidt  v.  Mitchell,  15  Ky.  L.  Rep.,  768. 

c.  The  Jefferson  Circuit  Court  may  grant  an  appeal  within  sixty  days  from  the  date  of 
overruling  a  motion  for  a  new  trial.     City  of  lAfuisville  v.  Muldoon,  19  Ky.  L.  Rep.,  1386. 

{  737»  subs.  12.  Clerk's  certificate. 

A  clerk's  certificate  that  the  transcript  "  is  a  true  copy,  in  substance,  of  the  records,"  etc., 
-is  defective,  and  the  appeal  must  be  dismissed.    Brashears  v.  Venters,  19  Ky.  L.  Rep.,  1285. 
J  738.  Time  for  filing  transcripts. 

a.  The  time  within  which  the  transcript  must  be  filed  is  computed  from  date  of  grant- 
stsg  the  appeal,  and  not  from  the  date  of  filing  of  the  bill  of  exceptions — even  though  time 
was  given  for  filing  the  bill.     Western  Union,  &*c,  Co.  v.  Johnson,  ICO  Ky.,  589-90. 

b.  An  appeal  will  not  be  dismissed  because  of  a  failure  to  file  the  transcript  within 
time,  except  on  motion  of  the  appellee ;  and  after  the  appeal  is  decided  in  the  Court  of 
.Appeals,  it  is  too  late  for  appellee  so  to  move.  Welch,  Jr.,  v.  National  Cash  Register  Co., 
J9  Ky.  L.  Rep.,  1857. 

t  739-  Statement  with  transcript. 

a.  Appeal  was,  on  court's  own  motion,  dismissed  without  prejudice,  but  with  damages, 
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for  failure  of  appellant  to  file  statement  with  the  transcript  Bain  v.McAlpin  Co.,  17  Ky. 
L.  Rep.,  575- 

b.  The  action  of  the  lower  court  will  not  be  reviewed  if  the  names  of  the  persons  against 
whom  relief  is  sought,  do  not  appear  on  the  statement  required  to  be  filed  with  the  tran- 
script.    Reinhardi  v.  Lou.  Bk.  Co.,  17  Ky.  L.  Rep.,  982. 

\  740.  Dismissal  of  appeals. 

See  Welch  v.  National  Cash  Register  Co.,  17  Ky.  L.  Rep.,  1857. 

\  744.  Security  for  costs  in  Court  of  Appeals. 

See  note  to  \  6i6>  ante,  page  767. 

J  745.  Limitation  of  appeals, 

a.  An  appeal  from  an  order  confirming  or  setting  aside  a  sale,  on  exceptions  thereto, 
lies  within  two  years  thereafter,  though  an  appeal  from  the  order  of  sale  may  have  been 
barred  by  limitation.     Gentry  v.  Walker,  &*c,  93  Ky.,  405. 

b.  This  section  does  not  apply  to  appeals  from  judgments  of  circuit  courts  in  will  cases. 
Duffy.  Duff,  20  Ky.  L.  Rep.,  52. 

c.  Where  a  judgment  was  rendered  on  January  21,  1896,  and  an  appeal  granted  on 
January  21,  1898,  the  appeal  was  dismissed.  Board  of  Councilmen,  &*c,  v.  Bank  of  Ken- 
tucky, 49  S.  W.  Rep.,  811. 

J  747.  Supersedeas. 

See  King  v.  Tilford,  18  Ky.  L.  Rep.,  978,  and  Davis  v.  Connolly,  20  Ky.  L.  Rep.,  411. 

\  748.  Supersedeas-bond. 

An  act  of  1888  having  allowed  interest  on  judgments  for  damages  in  actions  for  injury 
to  the  person,  it  was  held,  in  1891,  that  no  interest,  in  the  form  of  damages  or  otherwise, 
could  be  recovered  on  a  bond  executed  in  1881,  to  supersede  such  a  judgment,  though  the 
bond,  in  addition  to  the  requisite  stipulations,  unnecessarily  contained  the  stipulations 
which  are  required  when  a  judgment  for  specific  property  is  superseded.  L.  &  N.  R.  Co. 
v.  Sliarp,  91  Ky.,  411. 

1.  Under  the  act  of  1796  (M.  &  B.,  128),  which  required  the  appellant,  in  every  case,  to 
give  a  bond,  with  approved  security,  "for  the  due  prosecution  of  his  appeal,"  it  was  held — 

(1)  That,  upon  an  appeal  from  a  decree  ordering  the  sale  of  land  to  satisfy  a  mortgage- 
debt,  it  was  not  necessary  for  the  bond  to  secure  payment  of  the  debt  (5  Litt.,  326-27); 
and  that,  upon  an  appeal  from  a  decree  for  the  foreclosure  of  a  mortgage,  a  bond  condi- 
tioned to  pay  the  amount  recovered  by  the  decree,  if  affirmed,  did  not  make  the  surety  liable 
for  the  mortgage-debt.  Sumrall  v.  Reid,  2  Dana,  65.  Query,  whether  a  like  rule  would 
apply  as  to  personal  property  ordered  to  be  sold  to  satisfy  a  mortgage.     12  B.  M.,  $27. 

(2)  That,  upon  an  appeal  from  an  order  dissolving  an  injunction  against  proceeding  on 
a  judgment,  it  was  not  necessary  for  the  appeal-bond  to  secure  payment  of  the  judgment. 
5  Litt.,  326-27;  and  see  ace,  9  Bush,  699. 

(3)  That,  upon  an  appeal  by  one  of  several  creditors  between  whom  there  was  a  con- 
test concerning  a  fund  under  the  control  of  the  court,  the  appeal-bond  did  not  make  the 
surety  liable  for  said  fund  or  any  part  of  it.      Worth  v.  Smith,  5  B.  A/.,  504. 

(4)  That  an  appeal-bond  entered  into  by  sureties  only  was  obligatory:  "the  principal 
would  not  be  further  bound  by  such  bond  than  without  it.  5  J.  f.  M.,  376:  ace,  85 
Ky.,  219. 

(5)  That,  upon  an. appeal  by  D,  from  a  decree  against  him  and  K  for  separate  sums  of 
money,  and  a  joint  decree  against  both  for  costs,  the  obligors  in  the  appeal-bond  were 
liable  for  the  money  decreed  against  K  as  well  as  that  decreed  against  D.  Young  v.  Ditto, 
2  J.  J.  M.,  72,  which  was  cited  with  approval  in  85  Ky.,  217. 

But  in  Young  v.  Ditto,  the  court  went  further,  and  expressed  the  opinion  that  the 
obligors  would  have  been  thus  liable  if  there  had  been  no  joint  decree  for  costs;  which 
seems  doubtful;  see  note  III,  1,  ante,  page  472. 
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(6)  That  the  dismissal  of  an  appeal  for  want  of  prosecution  was  a  virtual  affirmance  of 
the  judgment  appealed  from.    Harrison  v.  Bank  of  Ky.,  3  /.  J.  M.,  375. 

(7)  That  an  appeal-bond  estopped  the  obligors  from  denying  the  existence  of  a  decree, 
the  existence  of  which  was  acknowledged  in  the  condition  of  the  bond.     4  J.  /.  M.,  656. 

(8)  That  the  replevying  of  a  judgment,  after  its  affirmance,  did  not  satisfy  and  discharge 
an  appeal-bond,  the  condition  of  which  was  that  the  appellant  should  "pay  and  satisfy" 
the  judgment.     J  J.  J*  M.,  370. 

(9)  That  an  appeal-bond  which  substantially  complied  with  the  provisions  of  the  statute 
was  sufficient.     2  Litt.,  187;  3  Mon.,  392. 

2.  It  was  held  that  a  covenant  in  a  supersedeas  bond  to  pay  "all  such  damages  and 
costs  in  case  said  appeal  or  writ  of  error  shall  be  dismissed,  or  the  judgment  of  the  court 
below  affirmed,"  was,  in  effect,  .1  covenant  to  pay  such  damages  and  costs  as  might  be 
awarded  by  the  Court  of  Appeals.     4  B.  M.,  360. 

3.  Upon  a  writ  of  error  to  reverse  a  decree  which  was  both  in  rem  and  in  personam,  a 
supersedeas  bond  for  the  prosecution  of  the  writ  with  effect,  &c,  was  held  to  bind  the 
obligors  for  the  amount  of  the  decree  in  personam,     Graham  v.  Sutigert,  12  B.  M.,  522. 

1  752.  Supersedeas. 

Elizabethtown,  <&V.,  R.  R.  Co.  v.  Ashland,  &c,  R.  R.  Co.,  94  Ky.,  481,  accords  with 
Smith  v.  Western  Union  Telegraph  Co.,  cited  in  note  (7),  ante,  page  485;  and  in  Kentucky 
and  Indiana  Bridge  Co.  v.  Kreiger,  91  Ky.,  625,  it  was  held  that  an  appeal  with  supersedeas 
from  a  judgment  perpetuating  an  injunction  leaves  the  injunction  in  force.  But  see 
Amendments  of  1 894,  pages  241a,  241b,  and  484. 

i  755«  Cross-appeal. 

See  McKay  v.  Mayes,  17  Ky.  L.  Rep.,  827. 

J  759.  Delay  cases. 

Whether  or  not  a  judgment  should  be  affirmed  as  a  delay  case,  must  be  determined 
from  the  face  of  the  record  only,  and  not  from  any  statements  of  appellant  or  its  counsel  as 
to  its  intentions  or  reasons  for  appealing.  L.  &  N.  R.  R.  Co.  v.  Schmidt,  20  Ky.  L. 
Rep.,  810. 

J  761.  Proceedings  in  court  below  after  reversal  of  judgment. 

The  decision  or  dictum  in  Baker  v.  Baker,  <SrV.,  87  Ky.,  464  (cited,  ante,  page  493),  that 
ten  days  notice  of  the  filing  of  the  mandate  is  unnecessary  if  it  be  filed  in  open  court,  was 
overruled  in  Lloyd,  Trustee,  v.  Matthews,  92  Ky.,  300. 

J  763.  Reversal  for  errors  which  may  be  corrected  in  the  court  below. 

a.  Though  the  Court  of  Appeals  has  reversed  judgments,  upon  appeals  therefrom,  on 
the  ground  that  they  were  void  (2  Duv.,  540;  6  Bush,  394);  and  though,  since  the  adoption 
of  the  present  Code,  it  has  been  held  that  an  appeal  from  a  void  judgment,  a  motion  to 
set  aside  which  has  not  been  overruled  by  the  court  below,  should  be  dismissed  (Bullitt  v. 
Commonwealth,  14  Bush,  74;  Easterling  v.  Chiles,  Thotnpson  <Sr*  Co.,  14  Ky.,)',  according 
to  American  Accident  Company  v.  Reigert,  92  Ky.,  142,  a  motion  to  dismiss  such  an  appeal 
should  be  overruled,  because  "a  void  judgment  is,  in  legal  effect,  no  judgment. 

It  is  the  same  as  if  no  order  had  been  made.  This  being  so,  there  is  no  appeal  pending 
to  be  dismissed."  The  proper  course,  perhaps,  is  an  order  to  strike  the  case  from  the 
docket  of  the  Court  of  Appeals.     Ford  v.  Commonwealth,  3  Dana,  46. 

b.  Several  married  persons  having  recovered  money  to  which  the  wives  were  entitled 
as  distributees,  a  creditor  of  the  decedent  obtained  judgment  against  them  therefor,  which 
the  court  affirmed,  saying,  however:  "The  distribution  was  made  on  the  application  of 

femes  covert  and  their  husbands,  and  the  husband,  by  reason  of  his  marital  rights,  will  be 
presumed  to  have  applied  the  money  to  his  own  use,  nothing  else  appearing ;  and  the  judg- 
ment z>*  personam  against  their  wives  is  void,  and  can  be  set  aside  on  motion,  the  petition 
and  pleadings  showing  that  they  were  married  women."  Rubel  v.  Bushnell,  91  Ky.,  254. 
I  submit  that  the  judgment  against  the  wives,  assuming  it  to  have  been  erroneous,  was 
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not  void,  as  the  circuit  court  had  jurisdiction  of  their  persons  and  of  the  subject  of  the 
action  (see,  for  instance,  $  Bush,  35,  36;  7  Id.,  662;  8  Id.,  299;  9  Id.,  125);  and  that,  if 
it  was  void,  their  appeal  should  have  been  dismissed  or  stricken  from  the  docket,  with  in 
affirmance  of  the  judgment  against  the  husbands  only. 

i  764.  Damages  on  affirmance  or  dismissal  of  appeal. 

a.  The  circuit  court  having  made  an  order  granting  an  appeal  from  a  judgment  after  the 
term  when  it  was  rendered,  it  was  held  that  no  damages  could  be  awarded  on  a  bond 
which  was  thereupon  taken  by  its  clerk,  as  it  was  void  as  a  statutory  bond ;  but  the  court 
declined  to  express  an  opinion  concerning  its  effect  as  a  common  law  bond.  America* 
Accident  Co.  v.  Reigert,  92  Ky.,  142. 

b.  The  10  per cent,  damages  allowed  upon  affirmance  of  a  judgment  that  was  superseded, 
is  to  be  computed  only  on  the  amount  of  the  judgment  at  the  date  of  the  supersedeas. 
Popp  v.  L.  &  A/.  R.  R.  Co.,  19  Ky.  JL  Rep.,  328. 

c.  Where  an  appeal  is  dismissed  for  lack  of  jurisdiction  damages  on  the  supersedeas  are 
to  be  given.     American,  <5rV.,  Co.,  v.  Slaughter,  19  Ky.  L.  Rep.,  418. 

d.  Supersedeas  bond  in  record.  Upon  an  affirmance  of  a  supersedeas  judgment,  damages 
will  not  be  given  unless  the  bond  is  in  the  record  at  the  date  of  affirmance.  Monarch  Co.  v. 
Farmers,  &c,  Bank,  50  S.  W.  Rep.,  33.     ( March  16,  1899.) 

e.  Judgment  for  payment  of  money.  See  Rennebaum  v.  Atkinson  6*  Co.,  20  Ky.  L.  Rep., 
1346,  as  to  a  judgment  for  the  return  of  personal  property  a'nd  the  damages  that  should 
be  awarded  on  the  supersedeas. 
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[The  page*  in  the  left-hand  column  contain  notes  not  directly  connected  with  the  sections 
cited  in  the  right-hand  column.] 

fAca.  ABATEMENT—                                                                                          «c  pag«. 

of  action,  error  as  to  form,  not  cause  for 8  4 

interest,  in  judgment  before  debt  has  matured 247  220 

ABOLISHED— 
380  bills  of  review. 

writ  of  injunction 271  227 

ne  exeat 688  443 

quo  warranto  in  actions  against  newspapers,  &c 480  35$ 

scire  facias  against  bail 179  193 

ABSENCE  FROM  KENTUCKY— 

during  four  months,  authorizes  attachment 194  198 

warning  order 57  43 

proved  by  plaintiff's  affidavit,  unless  controverted subs.  6,  $8  45 

ABSENT  DEFENDANTS :  see  Defendants  Constructively  Summoned. 
88    ACCESSORIES  do  not  exist  in  trespass ;  all  are  principals, 

ACCIDENT,  when  ground  for  new  trial 340  271 

ACCOUNT— 

copy  of  to  be  filed  with  pleadings 120  16$ 

of  fiduciary,  settlement  of 471,  472  349 

jurisdiction  of  courts  making 471,  472  349 

Forms  of  petitions 546-47 

124     ACCORD  AND  SATISFACTION— 

Forms  of  answers /leading;  pp.  642-43 ;  reply  and  rejoinder 673 

ACKNOWLEDGMENT— 

of  subpoena  equivalent  to  service 533  39$ 

summons  equivalent  to  service 50  40 

ACTIONS  GENERALLY— defined sec.  2,  and  subs.  34,  732  1,  463 

abatement  or  dismissal  of,  not  caused  by  error  as  to  form 8  4 

against  bail  must  be  separate  (from  original  action) 1 72  192 

garnishees,  when  allowed 227  215 

married  women,  how  brought 34  27 

numerous  parties,  may  be  defended  by  one  for  all 25  20 

parties  to  bills,  &c .' 26  20 

jointly  bound 27  20 

under  disability :  see  Infants^  Persons  of  Unsound  Mind. 

sheriff  or  jailer,  as  bail,  must  be  separate 175  193 

witness,  attending  court  out  of  county  residence,  forbidden .  542  396 

appearance  to,  by  attorney  for  absent  defendant 59  45 

giving  bond  to  discharge  attachment,  &c. . .' 690  443 

(773) 
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pack.  ACTIONS  GENERALLY— Continued.                                                     »«c.  no. 

application  of  Code  to,  generally 16  7 

pending  at  adoption 837  497 

commenced  after  adoption 838  497 

by  assignee  of  chose  in  action    19  11 

pendente  lite 20  14 

fiduciaries 21  14 

one  for  himself  and  others 2$  20 

persons  under  disabilities :  see  In/ants,  Persons  of  Unsound  Mind. 

causes  of,  legal  and  equitable,  may  be  joined subs.  2,  113  160 

joinder  of,  generally 83-6  55-7 

in  action  for  sale  of  real  property  of  infants,  &C.498  365 

commencement  of 39  37 

continuance  of  (see  Continuance) 363  286 

counter-claims  are subs.  34  463 

county,  in  which  to  be  brought :  see  Venue. 
defendants  in :  see  Defendants. 
dismissal  of:  see  Dismissal. 
228  enjoining  proceedings  in. 

equitable  or  ordinary,  when  to  be,  generally 6  t 

for  alimony  or  divorce 420  313 

division  of  land  and  allotment  of  dower 499  365 

discovery 439,  443,  685  j5^ 

enforcement  of  lien  of  defendant 692  444 

indemnity  by  surety,  &c.,  before  debt  is  due 237-48  218-JO 

after  debt  is  due 661,  662  43* 

injunction :  see  Injunction. 

land 125  168 

libel  or  slander 123,  124  166 

money,  includes  damages subs.  8,  732  4^* 

new  trial 520  3*3 

.property  taken  under  distress-warrant. ... ^  *7 

for  sale  of  property  for  debt,  &c:  see  Sales  by  Order  of  Court. 

settlement  of  decedents1  estates  and  trust-estates 428-38  316-il 

form  of " 4-6  2 

correction  of  error,  as  to 8-15  4~7 

in  inferior  courts 700-23  44H3 

intervention  by  claimant , 29  *3 

joinder  of  parties  and  causes  of  action  in  :  sce/oinder. 

joint  or  several  against  persons  severally  liable 26  x 

multiplication  of,  unnecessarily,  renders  plaintiff  liable  to  costs 687  443 

name  in  which  to  be  brought 18  9 

of  persons  under  disability,  except  married  women 35  tt 

on  lost  writing,  record,  &c 7  * 

negotiable  instruments » 26  *> 

parties  to,  who  must  be  (see  Parlies) 28  ** 

pendency  of :  see  Lis  Pendens. 
plaintiffs  in  :  see  Parties  to  Actions. 
revivor  of:  see  Revivor. 

set-offs  are subs.  34  1^3 

several  or  joint  against  persons  severally  liable 26  *° 
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fag*.  ACTIONS  GENERALLY— Continued.  »«c         paob. 

special  proceedings  are subs.  34,  463 

successive,  may  be  brought.* 686  443 

time  of  trial  of:  see  Time  of  Trial. 
transfer  of:  see  Transfer, 

when  one  or  more  may  sue  or  defend  for  others 25  20 

ACTIONS  IN  EQUITY:  see  Equitable  Actions. 
ACTIONS  ON  THE  CASE— 
61,  84      distinctions  between  and  actions  of  trespass. 
86  damages  in. 

ACTS— 

mode  of  counting  days  between 681  442 

performance  of,  by  a  majority,  when  authorized 679  441 

private,  of  Legislature,  pleading  of 1 19  165 

ACTUAL  SERVICE  OF  SUMMONS— 

after  constructive,  in  this  State 61  47 

out  of  this  State 56,  419      43,  313 

ADMINISTRATOR :  see  Representatives. 
ADMISSION— 

express,  not  necessary  in  plea  of  avoidance  or  estoppel 113  160 

failure  to  deny  allegation,  when  taken  as 126,  409     169,  30$ 

genuineness  of  writing  filed  by  adversary,  construed  as  527  393 

ADMONITION  to  jury  before  separation 320  255 

ADVERSE  PARTY  may  be  summoned  to  testify  on  trial,  when 149  186 

ADVERTISEMENT— 

to  creditors,  in  actions  to  settle  decedent's  estates 430,  431  317 

by  order  of  court  or  clerk  in  actions  to  settle  trust-estates  438  321 

of  sales,  generally 696  446 

in  circuit  courts  in  continuous  session 732 

AFFIANT— 

statement  for  provisional  remedy,  may  be  cross-examined  orally. . .  .548  398 

AFFIDAVITS:  see  Evidence,  I. 
AFFIRMANCE  OF  JUDGMENT— 

damages  on,  when  superseded 764  494 

proceedings  on,  in  court  below 761  492 

AFFIRMATION  when  equivalent  to  oath 680  442 

AGENT— 
73  action  against  for  money  collected. 

affidavit  of,  generally 550  398 

to  verify  pleadings ...117  163 

for  warning  order 58  44 

of  corporation,  who  deemed  chief subs.  33,  463 

service  of  notice  on 625,  628    424, 425 

summons  on 51  40 

Form  of  petition  against * 548 

AGREED  CASE— 

submission  of  to  court ' 637  427 

what  constitutes  record  of 638  427 

judgment  in 639  427 

AGREEMENT :  see  Contract,  Promise. 
ALIMONY  OR  DIVORCE- 
608  action  for,  to  be  in  equity 420  313 
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page.  ALIMONY  OR  DIVORCE— Continued.                                                 »c  **««- 
action  for,  allegations  of  petition  in  must  be  proved  though  not  de- 
nied, &c 422  314 

allowance  of  maintenance  in,  pendente  Hit 424  314 

annulment  of  judgment  in 426,  427  316 

facts  to  be  stated  and  proved  in,  besides  cause  for  divorce. 423  314 

as  to  residence,  how  to  be  proved 422  314 

interrogatories  in,  as  to  property,  to  be  answered  on 

oath 421  314 

judgment  in,  for  restoration  of  property 425  31$ 

pleadings  iu,  need  not  be  verified 421  314 

venue  of 76  52 

wife  how  to  sue  and  be  sued  in 34  27 

judgment  of  divorce  not  voidable  on  grounds  discovered  after  term.  344  283 

Forms  of  petitions 608-12 

ALLEGATIONS— 

against  absent  defendants,  when  taken  as  true 409  365 

alternative,  allowed,  when subs.  4,  1 13  160 

amendments  of,  may  be  allowed 134  17$ 

at  cost  of  party  at  fault subs.  5,  1 13  160 

without  verification 139  184 

inconsistent,  to  be  stricken  out subs.  4,  113  160 

indefinite  or  uncertain,  court  may  require  amendment  of 134  175 

irrelevant  or  redundant,  to  be  stricken  out  with  costs 121  166 

insertion  of,  may  be  allowed 134  17$ 

material,  what  are 127  171 

traverse  of,  what  is subs.  7,  113  160 

when  necessary  to  prevent  judgment  without  proof. ....  126  169 

verification  of,  when  necessary,  and  character  of 1 16  162 

may  be  made  at  any  time  before  trial 137  183 

objection  for  want  of,  not  allowed  after  commence- 
ment of  trial 138  184 

ALLOWANCE  to  wife,  pending  action  for  alimony  or  divorce 424  314 

2*  \  ALTERATION  OF  WRITING— plea  of. 

ALTERNATIVE  PLEADINGS subs.  4,  113  160 

AMENDMENTS— 

continuance  upon,  generally - 136  183 

of  affidavit  to  obtain  attachment 268  225 

defective  bond 682  442 

certificate  to  depositions .# 588  410 

petition,  before  answer 132  174 

summons  on,  when  necessary. 

pleadings,  during  vacation 109  145 

generally 134  175 

costs  upon subs.  5,  1 13  160 

on  sustaining  demurrer,  and  costs  upon 94  119 

to  cure  error  as  to  form  of  action 8  4 

variance 129,  130    172,  174 

verification  of,  when  dispensed  with 139  184 

proceedings,  generally , ,  ..134  !75 


174  \ 
175/ 
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fags.  AMENDMENTS— Continued.                                                                   nc.  face. 

of  transcripts  of  records,  by  Court  of  Appeals , .743  482 

to  conform  to  proof . 134  175 

456    AMOUNT  IN  CONTROVERSY. 
ANSWERS— 

allegations  which  must  be  proved,  though  not  traversed  by 126  169 

taken  as  true,  unless  traversed  by 126  169 

amendment  of,  after  demurrer  is  sustained 94  119 

filed  in  vacation 109  145 

generally 134  175 

costs  of 94,  1 13    1 19, 160 

may  be  permitted  without  verification 139  184 

caption  of,  generally ; no  158 

concerning  set-offs  or  counter-claims subs.  4,    97  140 

contents  of 95  120 

counter-claim  or  sat  off  need  not  be  stated  in. 17  8 

defendant  constructively  summoned  may  file,  when 162,  408,  414  <    *5>  3°4 

when  required  to  controvert  al- 
legations of  petition  by 409  30$ 

defences  which  may  be  stated  in. 95,  1 13    120,  160 

demurrer  to,  special. 92  116 

general 93  118 

filing  of,  in  vacation 109  145 

filing  of,  with,  generally 1 13  160 

during  vacation. 109  145 

failure  to  file,  judgment  upon ^ 126,  379,  380  {  l69f  *j5 

V  *94 

filing  of,  after  demurrer  to  petition 133  175 

in  clerk's  office,  generally 108,  109  145 

giving  time  for 107  145 

interrogatories  may  be  annexed  to :  see  Interrogatories  to  Parties, 

paragraphing  of 1 13  160 

123-33     pleas  of  avoidance,  in. 
122  estoppel. 

prayer  for  relief. 97  140 

supplemental,  when  allowed 135  183 

time  of  filing  generally,  in  equitable  action 102,  104  14$ 

in  ordinary  action 102  145 

in  circuit  courts  in  continuous  session. . .  731 

traverse  in,  definition  of subs.  7,  1 13  160 

must  be  specific 126  169 

verification  of,  generally 116  162 

by  whom  made 117,  550    163,  398 

in  actions  to  enforce  judgment 440  324 

not  required,  in  action  for  alimony  or  divorce 421  314 

division  of  land.  .subs.  14,  499  367 

after  commencement  of  trial 138  184 

writing  on  which  set-off  or  counter-claim  is  founded  must  be  filed 

with 1 20  165 

relied  on  as  evidence,  may  be  filed  with 128  171 

proved  orally subs.  2,  552  399 
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pace.  APPEALS—  sac. 

i.  To  Court  of  Appeals — 

allowed  from  judgment  in  action  for  division  of  land.  .subs.  12, 

order  concerning  attachments 266,  267 

mandamus  or  prohibition 475 

receiver's  appointment 298 

473  amendments  of. 

appearance  to  and  effect  of subs.  5, 

474  action  by.     Note  VIII. 

attorney  for  appellee  constructively  summoned,  appointment  of.  736 

473  by  consent  of  parties.     Note  VII. 

certiorari,  issuing  of  by  clerk 742 

court 743 

costs  upon,  giving  security  for 744 

cross-appeal  allowed 755 

prosecution  of,  not  prevented  by  dismissal  of 

appeal subs.  3,  755 

damages  on  affirmance  or  dismissal 764 

delay-cases,  disposition  of 759 

dismissal  of  for  failure  to  file  transcript 740 

motion  for  and  time  of  hearing 757 

on  plea 758 

docket  of,  and  printing  of. 754 

cases  to  be  placed  on 740 

474  effect  of  appeal.     Note  VIII. 

errors  appearing  in  record,  ground  for  reversal,  &c 514 

misprisions  not  ground  for  appeal,  until,  &c 516 

what  are 517 

not  to  be  considered  before  motion  to  correct,  &c 763 

473  granting  of  by  court  or  clerk 734 

judgment,  what  constitutes 368 

filing  copy  of  authorizes  appeal 734 

464-67  from  which  an  appeal  lies. 

468                                                                                though  partially  for  appel- 
lant  757 

proceedings  on  reversal  or  affirmance  of. 761 

474  jurisdiction  of  Court  of  Appeals. 

limitation  of  right  to 745 

mandates,  enforcement  of 762 

proceedings  on  in  court  below 761 

time  of  issuing 760 

456  matter  in  controversy,  what  constitutes. 

opinions  to  be  in  writing 765 

469-471         parties  to  appeals,  viz.,  parties  to  action 734 

471  privies 734 

473  amendment  of  appeals  as  to  parties. 

472  persons  who  are  necessary  parties. 

pleas  on,  when  allowed 758 

reporter,  duties  of. 766 

revivor  of  appeals 767 

rules  of  Court  of  Appeals,  (Appendix,  p.  734) 760 

subpoena  duces  tecum,  issuing  of 743 
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Mci.  APPEALS— Continued.                                                                                  wtc.  fagb. 

subpcena  duces  tecum,  clerk  not  to  copy  part  mentioned  in.  .subs.  9,  737  479 

summons  of  appellees,  and  when  necessary 756  477 

supersedeas  defined. 752  487 

bond  for 748,  749    485,  487 

532-3  action  on. 

motion  to  discharge  for  insufficiency  of 750  487 

issuing  of 749  487 

necessary  to  stay  proceedings  on  judgment 747  484 

part  of  judgment  may  be  stayed  by 751  487 

tax  on 746  483 

transcripts,  amending  of. 742,  743  482 

certifying  of subs.  12,  737  479 

costs  of  immaterial  parts  of subs.  11,  737  479 

filing  of  by  appellant 738,  740  480-81 

appellee 741  481 

index  of subs.  12,  737  479 

instruments  of  same  kind,  how  stated  in. .  .subs.  8,  737  479 

orders  for  by  appellant  or  appellee 737  477-80 

preparation  of 737  477-80 

schedules  for 737  477-79 

constitute  part  of  record subs  10,  737  479 

statement  to  be  filed  with 739  481 

time  of  filing 738  480 

trial  of  appeals,  time  of 753  488 

warning  order,  affidavit  for 739  481 

469  who  may  appeal. 

Forms  relating  to 726,  727 

2.   Appeals  to  circuit  and  quarterly  courts — 

from  judgment  of  justice  on  award subs.  9,  451  338 

bond  discharging  levy  of  distress- 
warrant 655  434 

inferior  courts',  how  taken 724  454 

original  papers  to  be  transmit- 
ted upon 725  457 

trial  of 726  457 

right  of  appellee  to,  when 
appellant  moves  to  dis- 
miss, &c 730  460 

when  f  be  taken 729  460 

costs  of 727,  728  459 

in  forcible  entry  and  detainer 463  346 

appellate  entitled  to  copy  of  judgment 731  460 

interrogatories  upon  to  adverse  parties 718  452 

Forms  relating  to 725,  726 

APPEARANCE— 
474  by  appeal  to  Court  of  Appeals.     Note  VIII,  2. 

defendant  constructively  summoned 414,  415  307 

attorney  for  absent  defendant,  what  is subs.  4    59  46 

not subs.  5,    59  46 

1                    by  executing  bond,  &c,  is 690  443 

entering  of,  in  Court  of  Appeals subs.  5,  737  478 
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fagb.  APPENDIX—                                                                                                   Mc.  mm. 

I.  Act  of  1892  concerning  circuit  courts  in  continuous  session  728 

II.  Act  concerning  circuit  courts  having  six  judges 734 

III.  Act  regulating  proceedings  in  civil  actions  in  circuit  courts.  7341* 

IV.  Rules  of  the  Court  of  Appeals 734b 

V.  Act  for  the  protection  of  purchasers,  etc.,  of  real  estate 737 

VI.  Act  to  quiet  the  title  to  lands 739 

VII.  Notes  of  decisions  not  previously  referred  to 740 

APPLICATION  OF  CODE :   see  Code. 

APPORTIONMENT  OF  COSTS— 

in  action  for  division  of  land,  &c subs.  13,  469  367 

on  appeal  from  inferior  courts 727  459 

APPRAISEMENT  OF  PROPERTY— 

attached 215  210 

before  taking  forthcoming  bond  in  injunction  case subs.  1,  278  236 

in  action  for  delivery 189  197 

levied  on  under  execution  or  distress-warrant 646,  652   432,  433 

objection  to 659  433 

Form  of  appraisement 702, 705 

ARBITRATIONS  AND  AWARDS— 

action  on  award 451  330 

awards  shall  be  entered  as  judgments,  unless  set  aside,  &c.  .subs.  7,  451  334 

not  be  set  aside  for  informality subs.  8,  451  336 

controversies  which  may  be  submitted  to  arbitration subs.  1,  451  330 

within  jurisdic- 
tion of  jus- 
tice,  subs.  9,  451  338 

fiduciaries  may  submit  to .subs.  4,  451  333 

meeting,  &c,  of  arbitrators subs.  6, 451  333 

oath  to  be  taken  by  arbitrators subs.  2,  451  332 

order  for  arbitration  may  be  set  aside  if  arbitrator  refuse  to  act,  or, 

&c subs.  5,  451  333 

subpoena,  &c,  for  witnesses  may  be  issued  by  arbitrators  .  .subs.  3,  451  333 

Form  0/ petition  on  award ;  p.  550 ;  of  plea  of, 644 

ARGUMENT,  order  of \ 317  251 

ARREST  AND  BAIL— 

I.  For  money  due,  and  grounds  for 153  188 

bond  for 154  188 

bail,  action  against  must  be  separate 172  192 

affidavit  of,  as  to  qualifications 164  190 

arrest  of  defendant,  by 170  192 

bond  of,  may  be  taken  by  sheriff,  &c 163  190 

deposit  of  money  in  lieu  of 159  189 

discharge  of,  by  surrender  of  defendant 169  191 

exoneration  of,  by  death  of  defendant,  &c 173  192 

liability  of,  how  fixed 171  192 

to  plaintiff  or  officer,  though  adjudged  insuffi- 
cient  167,176    191,193 

officer  as  bail 174  193 

how  fixed  and  enforced 175  193 

reduction  of  amount  of 177  193 

qualifications  of 164  19° 

objections  to  sufficiency  of 165  190 

scire  facias  against  abolished 179  193 
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»agi.  ARREST  AND  BAIL— Continued.                                                            »«c.  page. 

bail,  time  and  manner  of  giving 163  190 

deposit  of  money  in  lieu  of  bail 159  189 

officer  to  pay  into  court 160-  189 

officially  liable  for 162  190 

orders  for  safe-keeping 161  190 

discharge  of  defendant  by  deposit  of  money 159  189 

executing  bond 163  190 

taking  oath  of  insolvency 168  191 

escape  or  rescue  of  defendant,  liability  of  officer  for 174  193 

how  enforced  ..175  193 

execution  against  body  of  defendant 168  191 

exoneration  of  officer  taking  insufficient  bail 166  191 

order  of  arrest,  clerk  to  issue 153  188 

requisites  of 155  188 

how  to  be  executed 157,  158  189 

return-day  of 156  189 

vacating  of,  and  evidence  on  motion 177,  178  193 

re-arrest  of  defendant 167  191 

2.  For  money  not  due,  and  grounds  for 237,  238  218 

bond  for 240  219 

order  for,  granting  of,  generally 238  218 

by  two  justices 689  443 

requisites  of t...«239  218 

provisions  of  JJ  155  to  179,  application  of  to 241  219 

3.  General  provisions  as  to  arrest  and  bail — 

breaking  of  building,  to  execute  order 676  440 

exemption  from  arrest  at  election,  muster,  &c 666  438 

time  of  receiving  order  to  be  indorsed  on 674  440 

Forms  relating  to 696 

ASSAULT,  &c. :  see  Injuries, 

ASSESSMENT  OF  DAMAGES:  see  Damages. 

ASSIGNEE— 

of  bankrupt,  may  bring  action  in  his  own  name 21  14 

chose  in  action,  action  by 19  11 

pendente  lite,  may  be  substituted  as  plaintiff 20  14 

1*^  V  defences  and  set-offs  in  actions  of. 

,  678     estoppels  against  payors. 

Form  of  petition,  p.  501 ;   answers,  p.  650;  replies 677,  678 

ASSIGNMENT— 

does  not  render  assignor  competent  to  testify  for  assignee,  subs.  7,  606  418 

to  prefer  creditors,  provisions  applying  to 438  321 

pendente  lite,  provisions  as  to  costs  of  action  and  prosecution  thereof.  20  14 

verification  of  pleadings  in  actions  on subs.  3,   116  163 

ASSIGNOR — when  necessary  party  to  action 19  11 

ASSIGNOR  OF  UNDISCOUNTED  NOTE  OR  BOND— 
liability  of  to  assignee. 

J?ortns  of  petitions  against  assignor 541-45 

ASYLUM— 

inmate  of,  service  of  process  on 53  42 

venue  of  action  against 69  50 
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fags.  ATTACHMENTS  (sec  Enforcing  Satisfaction  of  Judgments).  «c        "«• 

I.  General  attachments. 

1,  For  money  due,  and  grounds  for 194  198 

affidavit  for 196  202 

authorized  by  sheriff's  return,  when 197  J03 

bond  for 198  J03 

motion  for  additional  security  in .236  217 

90  action  on. 

discharge  of  by  bond 221  212 

taking  of  in  vacation 222  213 

judgment  for  defendant 228  215 

judgment  for  plaintiff,  proceedings  on 229  216 

sale  of  real  property,  affidavit  for 230  216 

order  of,  issuing  of  by  clerk 196  202 

to  several  counties 201  204 

priorities  of 202,  207  206 

reference  to  commissioner  to  ascertain. .  .235  217 

requisites  of 199  203 

levy  of,  indemnifying  bond  to  officer  making 211  208 

generally 203  205 

personalty  to  be  first  taken 206  206 

on  fund  in  court 207  206 

interest  in  joint  property 208  207 

duty  of  garnishee  on  whom  served:  see  Garnishees, 

officer  on  whom  served 204  206 

*99 1                  pending  in  different  courts,  provisions  as  to 210  207 

600  \                property  subject  to 194  19& 

i                                  exempt  from.     (Act  1893,  S.  A.,  1021) 200  204 

attached,  bond  to  retain  possession  of  . . .  \ 214  209 

appraisement  before  taking 215  210 

enforcement  of 232  217 

property  not  subject,  &c,  no  defence,  216  210 

disposition  of  by  court  or  judge 218  211 

expenses'of  keeping  of 219  211 

information  as  to,  requirement  of  by  court. 220  212 

powers  of  court  as  to  sales,  See 233  217 

retaking  of  by  sheriff 234  217 

surplus  to  be  returned  to  defendant 231  217 

lien  or.,  created  by  attachment. 212,  418   208,  joo 

507-600  suit,  without  attachment,  when. 

pursuit  of  by  sheriff 213  209 

return  of  attachment 217  210 

So>  00  without  »:ood  cause,  action  for. 

/.»v    0.:.**.-*' 6&T& 

2,  £>••.",*-•    *\'iv.  irai;ranisfor 237,  238  21$ 

order  of,  bond  for 240  219 

granti^f.  ^=era::T 238  «* 

by  ;»o  justices 689  443 

reo, .:;>;:*<  ct 239  2l* 

prov:*-  *r.*  of    \  10c  to  230,  application  of  to 24I  J,9 

3,  />-*.  - 

/>«w  *.   --»v- 70*"70* 
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fags.  ATTACHMENTS— Continued.                                                                    »«c.  pace. 

II.  Attachments  of  specific  personal  property  by  mortgagees, 

VENDORS,  &C. 

grounds  for 249,  250  220 

order  of,  bond  for 252,  253  221 

granting  and  conditions  of 251  221 

requisites  and  execution  of 254  221 

power  of  court  over  defendant 257  222 

provisions  of  J}  194  to  236,  application  of  to 258  222 

sheriffs,  duties  of  as  to  property 255  222 

pursuit  of  property  by 256  222 

III.  General  provisions  as  to  attachments. 

amending  grounds  of 268  225 

appearance  to  action  by  giving  bond 690  443 

controverting  grounds  of 263  223 

discharge  of,  motions  for 265,  268    224,  225 

follows  judgment  for  defendant 260  223 

effect  on,  of  judgment  in  action 260,  261  223 

finality  of  order  sustaining  or  discharging 266,  267  224 

indorsement  on  order,  of  its  reception 674  440 

re-instatement  of 269,  270  226 

sales  of  property,  generally :  see  Sales  by  Order  of  Court, 

of  absent  defendants 230,  410    216,  305 

f 222  22? 
sustaining  or  discharging  attachments 259,  261,  262,  267  \        '      •* 

trial  of , 259,  264    222,  223 

evidence  upon 264  223 

597  *V.  Actions  of  creditors  to  subject  property  without  attachments. 

ATTESTING  WITNESSES— 

affidavit  of,  as  to  acknowledgment  of  service  of  summons 50  40 

competency  of,  not  affected  by  provisions  of  section  606.  .subs.   9,    606  418 
ATTORNEY— 

73           action  against  for  money  collected.     Form  of  petition 548 

affidavit  of,  for  client  generally 550  398 

must  show  that  he  is  attorney  for  party subs.  4,  550  398 

to  obtain  warning-order subs.  3,     58  45 

to  verify  pleadings  of  Commonwealth subs,  l,   117  163 

corporation subs.  2;  117  163 

generally subs.  3a,  117  164 

client  may  have  judgment  against,  on  motion 444  325 

communications  to,  by  client,  privileged subs.  4,  606  417 

costs,  liability  of,  for subs.  8,   113,  621     161,  423 

deposition  of,  may  be  used,  in  any  case 554  400 

for  defendant  constructively  summoned,  appointment,  duties  of,  &c.  59  45 

guardian  ad  litem  must  be 38  35 

may  be  required  to  enter  satisfaction  of  judgment 393  298 

motion  against  money  collected,  &c:  see  Summary  Proceedings. 

notice  of  motion  or  proceeding  may  be  served  on,  when . .  625, 628, 630-32    424, 425 

of  party,  not  to  be  appointed  receiver 300  243 

plaintiff,  not  to  be  appointed  nor  to  suggest  guardian  ad  litem. . .  38  35 

attorney  fur  defendant.  59  45 

oral  testimony  of  may  be  required,  when 555,  556  400 

50 
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page.  ATTORNEY  GENERAL—  sac        mo. 

action  to  be  brought  by,  to  repeal  charter,  &c 481  355 

for  usurpation  of  office,  &c 485  35$ 

may  take  appeal  in  mandamus  case,  without  security 478  354 

provisions  of  General  Statutes  applicable  to,  adopted  by  Code 450  330 

verification  of  pleadings  of  Commonwealth  by subs.  6,  116  163 

ATTORNEY  FOR  COMMONWEALTH:  see  Commonwealth's  Attorney. 
AUDITOR  OF  PUBLIC  ACCOUNTS— 

evidence  of,  must  be  taken  by  deposition 554  400 

unless,  &c 555,  556  400 

AUTHORITY  conferred  on  three  or  more,  exercised  by  a  majority  . .  .679  441 

AVERMENTS:  sec  Allegations. 
AVOIDANCE,  pleas  of:  see  Admission. 
AWARD— 

attachment  allowed  in  action  on subs.  1-8  and  II,  194       198-9 

see  Arbitration  and  Award. 

Form  of  petition  on 550 

BAGGAGE :  see  Lost  Baggage. 
BAIL  :  see  Arrest  and  Bail. 

BAILIFF  can  not  act  out  of  county  where  he  resides. 
BANKS— 
538-9       checks  on,  actions  on. 

created  by  law  of  this  State,  not  required  to  give  security  for  costs.  .616  4** 

deposits  in  by  courts 307  244 

evidence  of  officers  of  must  be  taken  by  deposition 554  400 

unless,  &c... 555,  556  4°° 

venue  of  certain  actions  against 72  51 

BANKRUPT— 

action  by  assignee  of 21  14 

discharge  of,  effect  on  action  against  co-defendant  summoned  out  of 

county 80  53 

surety 693  444 

BILL  OF  DISCOVERY :  see  Discovery. 
BILL  OF  EXCEPTIONS:  set  Exceptions. 
BILL  OF  EXCHANGE— 

536-7       actions  on 19,  26       11, » 

must  be  filed  with  pleadings,  if  it  can  be  produced 120  165 

Forms  0/ petitions  on •. $3^-7 

380    BILLS  OF  REVIEW  abolished.     Note  (a). 

BOARD  OF  EDUCATION,  venue  of  action  against 68  5° 

BONA  FIDE  PURCHASERS— 

title  of,  not  affected  by  new  trial  to  infant 391  *97 

defendant    constructively    sum- 
moned  417  3°* 

BONDS— 

action  on,  may  be  joint  or  several  against  persons  jointly  or  severally 

bound 26,  27  » 

lost,  may  be  at  law  or  equity 7  * 

indemnifying  bond  required  before  judgment  in ... .     7  * 

defective,  how  corrected 682  44* 

*Y<»riition  of,  on  holiday,  does  not  vitiate 664  437 

of  with  pleadings 120  l$$ 
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pace.  BONDS— Continued.  "*.         *AC«- 

718  having  the  effect  of  judgments,  execution  on. 

required  by  Code,  for  costs 29,  616     23,  422 

proceedings  on :  see  Summary  Proceedings. 
forthcoming  of  property  by  party  enjoining 

execution . .  278  236 
joint  owner, 

subs.  4,  660  435 

attached 214,  258    209,  222 

defence  to.. 216  210 

indemnity  to  obligor  in  lost  writing 7  2 

owner  of  interest  in  joint  prop- 
erty.... 208  207 
sheriff  before  levy  of  attachment  .211  208 
execution  ..641  429 
distress-war- 
rant  652  433 

taking  property  by 

order  of  delivery  .191  197 
performance  of  judgment,  before  transfer  to 

equity..   14  7 
discharge 
of  attach- 
ment.221,  222    212,  213 

purchase-money  of  property  attached 218  211 

sold    by  order  of 

court,  generally. 697  447 
courts  in 
continuous 

session  . . .  732 
of  bail :  see  Arrest  and  Bail. 

depositary  of  court  in  garnishment 225  214 

foreign  personal  representative 404  302 

garnishees  for  money  attached 225  214 

execution  on 232  217 

legatees,  &c,  to  refund 435  319 

receivers,  generally 218,  301     21 1,  243 

tenant,  to  discharge  levy  of  distress- warrant 653  433 

suspend  levy  in  part 658  435 

proceedings  on 654,  657  434 

traversers  in  forcible  entry  and  detainer 463  346 

witness  failing  to  obey  subpoena 537  395 

to  answer  for  disobedience  of  injunction 286  238 

subpoena 537  395  ' 

secure  money  lent  by  court 308  245 

obtain  discharge  of  attachment 221,  258    212,  222 

levy  of  execution 278  236 

delivery  of  personal  property 184,  185  195 

judgment  against  absent  defendant 410  305 

order  of  arrest 154,  240     188,  219 

attachment,  general 198,  240   203,  219 

specific 251,252  221 
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pagh.  BONDS— Continued.                                                                                         sbc  pace. 

required  by  Code,  to  obtain  order  of  injunction 278  236 

re-trial  of  absent  defendant. . .  .414  307 
sale  of  property  of  person  under 

disability 493  362 

suspension  of  sale  under  execution 

or  distress-warrant. 645,  652,  653  431,  433 
effect  of,  and  pro- 
ceedings on. .648-59  432-35 

supersedeas 724,  748     {  45^ 

transfer  of  issues  in  ordinary  ac- 
tion to  equity  docket 14  7 

retain  posssesion  of  attached  property 214  209 

defence  to,  216  210 

qualifications  of  sureties  in 683,  684  442 

BOOK— 

of  judgments,  to  be  kept  by  clerk,  with  index 392  298 

proceedings  in  courts  of  justices,  to  be  kept,  with  index 715  452 

BREACH  OF  CONTRACT— 
105  action  of  tort  for. 

74-77      averments  concerning. 

BREAKING— building,  &c,  by  officer 675,676  440 

BRIDGE — venue  of  action  against  contractor  for  work  on 77  52 

BURDEN  OF  PROOF :  see  Evidence,  5. 
BYSTANDERS— 

may  be  compelled  to  testify 602  415 

when  to  certify  bill  of  exceptions 337  268 

CANCELMENT  OF  CONTRACT:  see  Pleas  of  Avoidance. 
CAPACITY  TO  SUE— 

want  of,  ground  for  special  demurrer 92  116 

objection  for,  to  be  made  by  answer  when  defect  not  appa- 
rent  118  164 

CAPIAS  AD  SATISFACIENDUM— 

may  issue  on  judgment  against  defendant  held  to  bail 168  191 

CAPTION— 

of  pleadings,  contents  of,  generally no  158 

when  counter-claim  or  set-off  pleaded, 

subs.  4,     97  140 

of  interrogatories  must  state  name  and  residence  of  witness,  when, 

subs.  I,  575  406 

CARRIER,  COMMON— 
IOI  action  against  for  injury  to  passenger. 

husband  and  wife  may  testify  for  each  other  against,  concerning 

lost  baggage subs.  I,  606  417 

234  injunction  against  discrimination  by. 

summons  against,  on  whom  to  be  served subs.  5,     51  41 

venue  of  action  against 73  51 

Form  of  petitions  against 549,  562 

CASE— 

agreed :  see  Agreed  Case, 

civil,  defined I  I 

delays-case,  disposition  of 759  491 
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mm.  CAUSES  OF  ACTION—  sue.         page. 

allegation  necessary  to  state  or  support  is  material 127  171 

dismissal  of,  without  prejudice,  by  the  plaintiff  or  court 371  289 

striking  out  of,  by  party  or  court 84,  85        56,  57 

joinder  of:  see  Joinder. 
CAUSE  OF  CONTROVERSY— 

statements  of,  by  parties  to  action,  are  pleadings ^.  87  58 

CAVEATS — provisions  concerning 473  '350 

155    CERTAINTY  IN  PLEADING. 
CERTIFICATE— 

of  clerk  to  transcript subs.  12,  737  479 

officer  to  affidavit 551  398 

deposition 582  407 

may  be  amended 588  410 

personal  representative's  authority  to  obtain  execution 404  302 

physician,  to  prevent  service  of  summons  on  lunatic 53  42 

CERTIORARI— 

issuing  of,  by  clerk  of  Court  of  Appeals. 742  482 

order  of,  by  Court  of  Appeals 743  482 

CHANCERY  :  see  Equitable  Actions. 
CHARACTER— 

action  for  injury  to,  joinder  of  causes  in subs.  5>     ^3  55 

statement  of  extrinsic  facts  in 123  166 

venue  of 74  51 

of  witness,  how  attacked 596,  597  413 

supported 599  415 

252    CHARGE  OF  COURT:  see  Instructions. 

CHARTERS:  see  Repealing  or  Vacating,  &c. 
CHECKS  ON  BANKS— 

action  on 19,  26        II,  20 

money  deposited  by  court  to  be  paid  only  upon  clerk's  check 307  244 

Forms  of  petitions  on 538,  539 

CHOSE  IN  ACTION— 

action  by  assignee  of 19  11 

for  subjection  of  to  judgment 439  322 

232     CHURCH-CONTROVERSIES— injunctions  in  cases  of. 
CIRCUMSTANCES— 

mitigating,  and  truth  may  be  pleaded  in  action  for  libel  or  slander. .  124  166 

CIRCUIT  COURT:  see  Courts. 
CIRCUIT  JUDGE:  (see Judges.) 

what  judges  the  words  embrace subs.  14,  732  462 

CITY  COURTS:  see  Courts. 

CIVIL  ACTION  and  CASE  defined 2,  3  1 

CIVIL  PROCEEDINGS  IN  BEHALF  OF  THE  COMMONWEALTH— 

provisions  of  General  Statutes  concerning,  adopted 450  330 

CLAIM  AND  DELIVERY  OF  SPECIFIC  PERSONAL  PROPERTY— 
106  action  for. 

affidavit  for  immediate  delivery 180  194 

statement  of  value  of  property  in 182  195 

bond  for  immediate  delivery,  generally 184  19*5 

in  action  against  officer 185  195 

appraisement  of  property  before  taking 189  197 
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652          defences  in  action  for. 

order  of  delivery,  requisites  of 183  195 

issuable  by  clerk 181  194 

to  several  counties 192  197 

»■                                       sheriff  to  execute 186  196 

disposition  of  property  by 187,  188  196 

indemnifying  bond  to . 191  197 

keeping  property  and  expenses  therefor. . .  190  197 

may  break  building  to  execute 675  440 

removal  of  property,  defendant  punishable  for 193  197 

restoration  of  property  to  defendant 188  196 

verdict  in  action  for 330  262 

judgment  thereon 388  296 

Form  of  petition,  p.  554 ;  of  answers,  pp.  652,  653,  655 ;  of  reply, ...  678 
CLAIMANT  OF  PROPERTY— 

attached,  may  be  required  to  give  information  concerning  it 220  212 

bond  of,  to  suspend  sale  under  execution,  &c 645  431 

return  of 047,651  432.433 

motion  on 648  432 

in  litigation,  intervention  by 29  23 

may  be  interpleaded  by  defendant 30,  31  25,  26 

CLEARNESS  required  in  pleading 115  162 

CLERGYMAN— 

not  to  testify  concerning  confession  without  consent subs.  4,  606  417 

CLERICAL  MISPRISIONS— 

judgments  declared  to  be  such  by  Code 517  379 

382  other  clerical  misprisions.     Note  (<?). 

correction  of,  to  be  by  motion 519  382 

then  by  appeal 516,  763  378,  494 

error  in  rendering  premature  judgment,  when  motion  to  be  made. .  .519  382 

injunction,  &c,  against  premature  judgment 524  384 

CLERKS  OF  COURTS— 

affidavits  may  be  taken  by 549,  671  398,  439 

absent  defendants,  warning  order  against  to  be  made  by 57  43 

upon  affida- 
vit, &c. . .  58  44 

attorney  for  to  be  appointed  by 59  45 

appeals  to  be  granted  by,  when 734  465 

arrest,  order  of,  to  be  issued  by,  in  action  for  money  due 153  188 

upon  bond,  &c.  154  188 
attachments,  issuing  of  by :  see  Attachments, 

bonds  to  be  prepared  by 672  440 

for  costs  to  be  approved  by 616,  618  422 

performance  of  judgment  in  attachment  cases  to  be  taken 

by 222,  258  213,  222 

supersedeas  of  judgment  to  be  taken  by 724,  748  454,  485 

from  foreign  executor,  &c,  to  be  taken  by 404  302 

certiorari,  issuing  of  by 742  482 

delivery  of  personal  property,  order  for,  may  be  made  by. .  181,  183,  192  {  1^J  f^ 

decedent's  estates,  &c,  may  be  referred  to  commissioner  by  . .  .431, 438  317,  32! 
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depositions — cross-interrogatories  to,  filing  of  by 575  406 

commission  for,  to  be  issued  by 576,  577  406 

reception  of,  by 583  408 

return  of,  by,  to  officer  taking 588  410 

taking  of,  by 562  401 

deputy  may  act  for 678  441 

deeds  and  reports  to  be  recorded  by subs.  8,  499  367 

f  284,  285 

dockets  to  be  kept  by 347,  355,  704,  740,  753,  754,  7  &  8  Ap.  \  450, 481 

l488,730 

evidence  of,  to  be  taken  by  deposition 554  400 

unless,  &c 555,  556  400 

forcible  entry  and  detainer,  traverses  in,  to  be  entered  on  docket  by. 465  347 

filing  papers  in  action,  time  of,  to  be  indorsed  by 669  439 

guardian  ad  litem  to  be  appointed  by 38  35 

index  of  judgments  shall  be  kept  by 392  298 

transcripts  shall  be  made  by subs.  12,  737  479 

injunction — order  of,  granted  by,  when 273  234 

bond  to  be  taken  by,  before  issuing 279,  280  237 

insufficient,  liability  of,  for  taking  280  237 

judge  or  justice  to  act  as  clerk  of  his  own  court 702,  703  450 

of  county  court  may  empower  county  clerk  to  act  as  clerk  of 

quarterly  court 703  450 

judgments  to  be  cross-indexed  by 392  298 

entered  according  to  verdict,  when 384  295 

direction  of  court,  when 385  295 

on  order-book,  &c,  by. .  ; 390  296 

satisfaction  of,  to  be  entered  on  judment-book  by 393  298 

issue  of  execution  on  by,  generally 401  301 

after  death  of  plaintiff. . .  .402,  404    301,  302 

against  body  of  defendant 168  191 

surviving  defendant. .  .405  302 
misprision  by :  see  Clerical  Misprision. 

money  deposited  in  bank  by  court,  to  be  paid  on  check  of 307  244 

oaths,  power  of  to  administer 67 1  439 

pleadings,  day  of  filing  to  be  indorsed  by 669  439 

subpoenas  to  be  issued  by  at  request  of  party 5*29  394 

summons  to  be  issued  and  signed  by 40  37 

at  any  time,  to  any  county 41  38 

on  holiday 664  437 

Sunday 665  437 

with  copy  for  each  defendant  unless,  &c 42  38 

of  petition,  if  required 56  43 

when  petition  is  filed  39  37 

and  not  before 663  437 

delivered  to  sheriff  by 45  38 

daily 46  38 

directed  to  sheriff  or,  &c 667  438 

return  of,  to  be  entered  in  full  on  docket  by 670  439 

supersedeas  to  be  issued  by subs.  2,  749  487 

sureties,  insufficient,  to  be  refused  by 673  440 

for  cost,  judgment  against  may  be  on  motion  of 444  325 
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survey,  order  of,  may  be  made  by,  during  vacation 671  439 

transcript  of  record,  preparation  of  by 737  477 

CODE — amendment  of  proceedings  to  conform  to 134  175 

application  of,  to  actions  generally 16  7 

pending  at  adoption  of .837  497 

to  be  commenced  hereafter 838  497 

does  not  affect  equity  jurisdiction  to  make  partition,  &c  .subs.  16,  499  367 

change  mode  of  summoning  jury,  &c 316  251 

general  provisions  of 663-669    437  -438 

rules  of  construction  of 732,  733   461,  464 

takes  effect  January  1,  1877 838  497 

COMMENCEMENT— 

of  action,  what  is 39  37 

jury-trial,  what  is 590  411 

COMMERCIAL  INSTRUMENTS— 
cao  f       presumption  as  to  sufficiency  of  consideration  of. 
COMMISSION  to  take  depositions:  see  Evidence,  3. 
COMMISSIONERS— 

affidavits  may  be  made  before 549  398 

conveyance  of  real  property  by 394-400    298-300 

division  of  land,  &c,  by 499  365 

issuing  of  subpoena  by 530  394 

reference  to,  of  actions  to  settle  estates,  by  court 430  317 

clerk  in  vacation 431  317 

for  assessment  of  damages,  &c .' 379  293 

of  attachments  to  ascertain  priorities,  &c .235  217 

COMMISSIONERS  OF  SINKING  FUND— venue  of  actions  against. .  68  50 
COMMITTEE  OF  PERSON  OF  UNSOUND  MIND— 

actions  by,  generally 21 ,  35        14,  33 

for  division  of  land 499  365 

sale  of  real  property 489-498    357-365 

against 35  33 

arbitration  may  be  agreed  to subs.  4,  451  333 

defences  by 36  34 

traverse  by  not  necessary 126  169 

liability  of  for  costs 37,  619      35,  423 

may  consent  to  taking  depositions  on  interrogatories 572  405 

notice  to  person  under  disability  may  be  served  on 627  425 

may  be  served  on  attorney,  when 632  425 

pleadings  by,  need  not  be  verified 1 16  162 

settlements  of  accounts  of,  in  county  court 472  349 

COMMON  CARRIER:  see  Carrier. 

COMMON  INTEREST — action  involving  maybe  brought  or  defended 

by  or  against  one  or  more  for  all   25  20 

COMMON  LAW  ACTIONS:  see  Ordinary  Actions. 

COMMON  ORDERS,  action  on 19,  26        II,  20 

COMMONWEALTH— 

civil  proceedings  in  behalf  of 450  330 

may  appeal  without  security  in  mandamus 478  354 

verification  of  pleadings  of,  when  not  necessary subs.  6,   116  163 

by  whom  made subs.  1,  117  163 
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to  sue  for  usurpation  of  county  offices < 484  356 

repeal  of  charter  under  direction  of  Attorney  General. . .  .481  355 

COMMUNICATIONS  are  privileged,  when subs.  1,  4,  606  417 

COMMUNITY  OF  SHAKERS— service  of  summons  on 55  42 

COMPANY:  see  Corporations. 
COMPETENCY  OF  WITNESSES ;  see.  Witness. 
COMPROMISE:  see  Offer  to  Compromise. 

COMPUTATION  of  days  between  acts 681  442 

CONCEALMENT— 

by  defendant,  of  himself,  authorizes  warning  order  against  him, 

subs.  6,     57  43 

attachment  of  his  property .  194,  237    198,  218 
property  sued  for  authorizes  general  attachments, 

subs.  Ill,  194  199 

against  which  attachment  is  ordered  is 

contempt 257  222 

in  action  for  delivery  of  possession  is 

contempt , 193  197 

of  minor  witness  is  contempt 535  395 

punishment  of 538  395 

CONCISENESS  required  in  pleading 115  162 

CONCLUDING  PROVISIONS  OF  CODE 837,  838  497 

CONCLUSIONS  OF  FACT— 

when  to  be  stated  by  judge,  separate  from  conclusions  of  law 332  264 

instead  of  evidence  in  full,  to  be  stated  in  bill  of  exceptions 335  267 

CONDITIONS  PRECEDENT— 
6$,  69       averment  of  performance  or  happening  of. 
*Z  '  \  excuses  for  non-performance  in  ordinary  action. 
114  equity. 

67  mode  of  suing  in  cases  of. 

Forms  of  petitions 508-512 

70       CONDITIONS  SUBSEQUENT— actions  on  contracts  containing. 

Forms  of  petitions,  p.  513 ;  of  answers,  pp.  640,  641 ;  of  replies,  p.  672; 

rejoinder * 673 

CONFESSION— 

judgment  by 381-383  295 

offer  of,  and  effect  of 640  427 

priests  not  to  testify  concerning  without  consent subs.  4,  606  417 

CONFESSION  AND  AVOIDANCE,  plea  of:  see  Admission. 
CONFIRMATION  OF  SALE:  see  Sales  under  Judicial  Order. 
CONSENT— 
473  appeals  by.     Note  VII. 

of  trustee  to  sale  of  property  of  infant,  &c .subs.  8,  494  364 

CONSIDERATIONS  OF  CONTRACTS— 

61  are,  1,  executed;  2,  executory;  3,  concurrent;  4,  continuing. 
68  concurrent  considerations. 

Forms  of  petition  on  contracts  containing 5°5~5°7 

62  executed  considerations. 

Form  of  petition  on  contract  containing 503 

52  executory  considerations. 

Forms  of  petitions :  see  Conditions  Precedent. 
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70  continuing  considerations. 

good  consideration,  Form  of petition  averring- 533 

moral  consideration,  Form  of  reply  averring ' 67$ 

cio  r        valuable  consideration,  presumption  of  as  to  commercial  instruments. 


539/ 

g2g  >  written  contracts. 

«x>  (        statement  of  in  pleading,  when  necessary. 

Forms  of  pleas  impeaching,  pp.  635-637 ;  of  replies 668,  669 

CONSISTENCY  IN  PLEADING  required 113  160 

CONSTABLE — meaning  of  word subs.  16,  732  462 

fine,  &c,  of,  for  erroneous  return  of  summons 49  40 

punishment  of  for  failure  to  serve  notice 633  425 

process  to,  in  forcible  entry  and  detainer 454,  461    342,  345 

from  inferior  courts 701  449 

other  courts 667  438 

see  Sheriffs. 
CONSTRUCTION :  see  Rules. 

CONSTRUCTIVE  SERVICE  of  summons:  see  Summons,  2. 
CONTEMPTS  OF  COURT— 
327  according  to  the  common  law. 

concealment  of  property,  in  action  for  specific  delivery 193  197 

attached 257  222 

minor  witness 535  395 

disobedience  of  injunction 286  238 

mandate  of  Court  of  Appeals 762  493 

order  to  deposit  money,  &c,  in  court 304  244 

pay  maintenance /?*<&*/?  lite 424  314 

stay  waste  in  forcible  entry  and  detainer.  .467  348 

in  action  to  enforce  judgment 440,  443    324,  325 

subpoena 535,  539    395.  39* 

failure  to  answer  interrogatories  annexed  to  pleadings 151  187 

make  defence  or  report,  by  attorney  for  absent  defendant, 

subs.  5,     59  46 
guardian,  &c,  for  person  under 

disability subs.  3,     36  34 

of  defendant,  or  claimant,  to  disclose  property 220  212 

garnishees,  to  give  information  to  officer  or  court. . .  .205,  226    206,  214 

obligor,  to  deliver  attached  property 232  217 

officer,  to  serve  notice 633  425 

making  erroneous  return  of  summons  by  officer 49  40 

CONTINGENT  REMAINDER  :  see  Remainder. 
CONTINUANCE— 

of  action,  affidavit  for  on  account  of  absence  of  evidence 315  249 

for  failure  to  answer  interrogatories  in  equitable  actions.  .142  185 

ordinary  actions  . .  145  186 

amendment  of  pleadings,  when  ground  for 136  183 

offer  to  compromise  not  ground  for 636  427 

as  to  one  defendant,  and  judgment  against  another 370  288 

in  action  on  contract,  as  to  some  defendants,  and  judgment  against 

others 363  286 

aliter  as  to  action  for  Art .363  286 
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actions  against  persons  jointly  liable  on 27  20 

severally  liable  on 26  20 

105  of  tort  for  breach  of. 

on,  for  indemnity,  before  debt  is  due 237  218 

attachment  against  non-resident,  may  be  had  in . .  subs.  8,   194  199 

consideration  of:  see  Consideration,  <5rV. 
68, 69      dependent  and  independent. 

filing  of  as  exhibits 128  171 

when  foundation  of  action 120  165 

genuineness  of,  when  to  be  taken  as  admitted 527  393 

234  injunctions  against  violation  of. 

joinder  of  causes  of  action  on S^t  1 13      55,  160 

lost,  action  on 7  2 

of  purchase,  fraudulent,  authorizes  specific  attachment 250  220 

JO  statement  of  in  pleading. 

successive  actions  on 686  443 

verification  of  pleadings  in  action  on 1 16  162 

533  written  and  unwritten,  distinction  between  as  to  pleading. 

CONTRACTOR  FOR  PUBLIC  WORK— venue  of  action  against 77  52 

CONTRADICTION— 

of  witness,  by  party  producing  him 596  413 

adverse  party 597  413 

how  done 598  414 

CONTRIBUTION :  see  Sureties. 
CONTROVERSY— 

claimant  of  property  in,  may  intervene  by  petition,  &c M 29  23 

be  interpleaded  by  defendant 30,  31        25,  26 

deposit  in  court  of  property  in 30,  303,  304      25,  244 

submission  of:  see  Agreed  Case, 
456  what  constitutes  amount  in. 

CONVERSION  OF  SPECIFIC  PERSONAL  PROPERTY  TO  DE- 
FENDANT'S USE— 
J£|\         I.  Action  of  tort  for. 
80  2.   Action  on  implied  contract  for. 

Forms  of  petitions 550,  555 

CONVEYANCE— 

fraudulent,  authorizes  attachment 194,  237    198,  218 

of  land  on  confirmation  of  sale 394  298 

CO-OBLIGORS:  set  Joint  Debtors. 

CO- PARCENERS  embraced  by  words  "joint  tenants" sub.  28,  732  463 

COPY  OF  ACCOUNT,  when  to  be  filed  with  pleadings 120  165 

CORONER — to  whom  the  word  refers subs.  16,  732  462 

process  to,  from  inferior  courts 701  449 

other  courts 667  438 

see  Sheriff. 
CORPORATION— 

chief  officer  or  agent  of,  who  is subs.  ^  732  463 

foreign,  attachment  of  property  of,  when  allowed subs.  8,  194  199 
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is  person subs.  5,  732  462 

notice  to,  how  served 628  425 

residence  of,  what  is subs.  32,  732  463 

security  for  costs  to  be  given  by,  except  State  banks 616  422 

summons  of,  actual,  how  served 51  40 

constructive,  when  allowed 57  43 

venue  of  action  against 71,  72,  75  51,  52 

verification  of  pleadings  of subs.  2,  117  163 

see  Foreign  Corporations. 
CORRESPONDENCE  BETWEEN  ALLEGATIONS  AND  PROOF— 

see  Variance. 
COSTS— 

apportionment  of,  in  action  for  division  of  land,  &c subs.  13,  499  367 

fees  of  attorney  for  absent  defendant  to  be  taxed  as subs.  6,     59  46 

guardian  ad  litem  to  be  taxed  as subs.  4,     38  36 

in  action  for  indemnity  before  debt  is  due subs.  1,  247  220 

liability  for,  of  attorney  for  non-resident  plaintiff,  &c 621  423 

filing  sham  pleadings .subs.  8,  1 13  161 

garnishees 223  213 

guardian,  next  friend,  &c subs.  2,     37  35 

security  for 619  423 

of  actions  unnecessarily  multiplied 687  443 

amendments,  generally subs.  5,  113  160 

after  demurrer  sustained 94  119 

copying  immaterial  part  of  record subs.  1 1,  737  479 

irrelevant  or  redundant  matter,  in  pleading 121  166 

keeping  property  attached 219  211 

deposited  in  court 305  244 

in  action  for  immediate  delivery 190  197 

process  not  executed — attachments 201  204 

summons 41  38 

sham  pleadings subs.  8,  113  161 

on  agreed  case 639  427 

appeals  from  quarterly  courts,  &c 727,  728  459 

extending  time  to  plead 107  145 

offer  to  compromise 634,  635  426 

confess  judgment 640  427 

recovery  by  plaintiff  of  any  part  of  land  claimed  by  defend- 
ant  subs.  2,  125  168 

transfer  of  plaintiff's  right,  pendente  lite 20  14 

resulting  from  failure  to  demur subs.  2,     93  118 

security  for,  generally 29,  616,  621  { 

see  Sureties  for  Cost. 

sureties  for,  liability  of,  on  motion 444-49  325-28 

CO-SURETIES— 

action,  by  and  against,  to  compel  payment  of  money  due 661,  662  436 

not  due . .  237,  247    218,  220 

attachments  in 237,  662    218,  436 

motion,  by  and  against,  for  money  paid 444,  449   325,  328 
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COUNTER-CLAIM— 

defined subs.  I,     96  133 

allowed  only  in  answer  or  reply subs.  3,  1 1 1  1 59 

caption  of  answer  or  reply  must  mention subs.  4,     97  140 

defendant  demanding  is  a  plaintiff subs.  3.6,-  732  -   464 

disclosed  by  plaintiff,  on  examination,  to  be  allowed  absent  defendant. 413  307 

dismissal  of  action  dues  not  prevent  proceedings  on 372  290 

judgment  on  for  excess,  &c 387  296 

need  not  be  pleaded .• 17  8 

plaintiff,  against  whom  demanded,  is  a  defendant subs.  36,  732  464 

138  pleadings  and  practice  concerning. 

which  may  contain 1 1 1  159 

proceedings  on  against  new  parties subs.  3,     97  140 

plaintiff subs.  2,     97  140 

in  quarterly  courts,  justices'  courts,  &c 720  453 

relief  on,  provisions  concerning 97  140 

COUNTIES  in  which  actions  must  or  may  be  brought :  see  Venue  of  Actions, 

COUNTING  days  between  acts,  mode  of 681  442 

COUNTY  IN  WHICH  DEFENDANT  RESIDES— 

effect  of  summons  out  of,  in  certain  cases 79,  80,  82  53,  54 

summons  out  of,  prohibited  in  certain  cases 81  54 

COUNTY  COURTS :  see  Courts,  6. 

COURTS— 

1.  Generally. 

to  what  the  word  refers subs.  12,  732  462 

approval  of  commissioners'  deeds  by 398  300 

attachments  pending  in  different  courts,  removal  of  to  one 210  207 

contempt  of:  see  Contempts. 

funds  in — attachment  of 207  206 

deposit  of,  in  bank,  generally 307  244 

trial  by :  see  Trial. 

2.  Court  of  Appeals — 

judge  of  may  reinstate  attachment 270  226 

dissolve  or  reinstate  injunction 297  241b 

jurisdiction  of  over  judgments  of  circuit  courts 513  378 

for  errors  shown  by 

record 514  378 

for  errors  which 
may  be  correct- 
ed in  court  be- 
low  516,  763    378,494 

.93  independently  of  statutes, 

see  Appeals. 

3.  Circuit  Courts,  generally— 

what  the  words  embrace subs.  14,  732  462 

appeals  to :  see  Appeals,  2. 

transfer  of  actions  from,  to  courts  of  similar  jurisdiction 13  6 

4.  Circuit  Courts  in  continuous  session Appendix.  729 

5.  City  Courts 7°°-73i  449-460 

6.  County  Courts— 

action  in  for  division  of  land,  &c 499  365 
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page.  COURTS— Continued.                                                                                    «.  pa« 

settlement  of  accounts  of  fiduciaries  in 471,  472  349 

when  clerk  of  to  act  as  clerk  of  quarterly  court .703  450 

7.  Justice's  Courts. 
appeals  from :  see  Appeals,  2. 

application  of  Code  to 700  4419 

clerks  of,  duties  and  powers  of  justices  as 702  450 

docket  of 704  450 

evidence  in  equitable  actions  in 708  451 

interrogatories  in,  to  adverse  party 716  452 

time  of  answering 717  453 

effect  of  not  answering 717  452 

judgment  of,  upon  lost  record 719  452 

set-off,  &c,  exceeding  jurisdiction 720  453 

land  not  to  be  sold  under  execution  from 722  453 

how  to  be  sold  under  judgment  of 723  453 

pleadings  in,  when  to  be  oral 705  450 

process  from,  to  whom  to  be  directed 701  449 

provisional  remedies  in,  when  to  be  disposed  of 721  453 

record  book  of 715  452 

subpoena  from,  how  served 709  451 

summons  from,  issue  and  service  of 39-56  37-43 

to  what  district  returnable 710-712  451,453 

whom  directed 701  449 

trial  in,  new,  granting  of 714  451 

by  jury,  when  parties  entitled  to 713  453 

time  of 706,  707  451 

8.  Mayors'  Courts,  proceedings  in  (see  Justices'  Courts) 700-731    449^6° 

9.  Police  Courts,  proceedings  in  (set  Justices'  Courts) 700-731    449-460 

10.  Quarterly  Courts — 

provisions  as  to  clerks  of 703  450 

proceedings  in  (see  Justices'  Courts) 700-731    449-460 

COVENANTS— 
"1       averment  of  breach  of. 

Forms  of  petitions  on „ 514 

Form  of  plea  of  performance 64I 

Form  of  plea  of  acceptance  of  performance 643 

Forms  of  pleas  in  excuse  of  performance 641,  643 

COVERTURE:  see  Married  Women, 
93     CREDIT — action  for  injury  to,  by  malicious  prosecution. 
CREDITOR— 

may  have  attachment  against  debtor's  property:  sec  Attachments, 
order  of  arrest  against  debtor :  see  Arrest  and  Bail. 

sue  on  lost  note,  &c 7  2 

for  settlement  of  decedent's  estate 428  316 

trust  estate 438  3*1 

must  be  made  party  to  action  for  settlement  of  decedent's  estate,  if 

known subs,  2,  428  31* 

must  be  ordered  to  appear  before  commissioner  and  prove  claim  .430, 431  3*7 
make  demand  of  personal  representative,   &c,  before  suit, 

unless,  &c 437  319 

becomes  a  party  by  presenting  claim  to  commissioner 432  318 
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'acb.  CREDITOR— Continued.  «c.         pack. 

claim  of  against  personal  representative  lost  by  failure  to  appear. .  .433  318 

claim  of  against  legatees  and  distributees 434  318 

injunction  against  in  action  to  settle  decedent's  estate 436  319 

provisions  as  to  creditor  of  decedent's  estate  apply  to  trust  estates..  438  321 

shall  have  lien  on  defendant's  interest  in  joint  property  levied  on  .  .660  435 

Forms  of  petitions ,  see  Index,  post 858 

686     CREDITOR  OF  COUNTY,  motion  of  against  sheriff"  and  his  sureties. 
CREDITS— 

to  be  fixed  in  order  of  sale  by  courts,  generally 696  446 

circuit  courts  in  continuous  session  . .  27  732 
CROSS- APPEALS:  %^  Appeals,  1. 
CROSS-EXAMINATION— 

of  affiant  on  motion  to  discharge  provisional  remedy 548  398 

witness:  see  Witness, 
CROSS-INTERROGATORIES— 

filing  of  by  party  or  clerk 575  406 

when  clerk  may  issue  commission  to  take  deposition  after  filing  of .  576  406 

CROSS-PETITIONS  defined 96  133 

allowed  only  in  answer  or  reply 1 1  x  159 

for  enforcement  of  lien  stated  in  petition 692  444 

140  pleadings  and  practice  concerning. 

prayer  for  relief  in  (see  Relief) subs.  1,    97  140 

proceedings  on subs.  3,     97  140 

138-40    decisions  concerning. 

CURATOR  OF  PERSON  UNDER  DISABILITY— 

action  by 21,  35        14,  33 

affidavit  of  for  warning  order 58  44 

arbitration  may  be  agreed  to  by subs.  4,  451  333 

costs,  liability  of  for 37,  619      35,  423 

defence  by,  formal  unnecessary 126  169 

depositions  may  be  taken  on  interrogatories  by  consent  of 572  405 

notice  may  be  served  on 627  425 

to  may  be  served  on  attorney 632  425 

pleadings  need  not  be  verified  by 1 16  162 

DAM,  venue  of  action  against  contractor  for  work  on 77  52 

DAMAGE  FEASANT— 
655  answer  claiming  cattle  as  having  been  taken  damage  feasant. 

DAMAGES— 

action  for  included  by  action  for  money subs.  8,  732  462 

allegations  concerning  which  must  be  proved,  though  not  traversed, 

subs.  4,   126  169 

need  not  be  verified subs.  5,   1 16  163 

assessment  of  by  court  when  authorized,  generally 379  293 

on  dissolution  of  injunction 295  240 

jury  in  action  for  personal  property 330  262 

excessive,  ground  for  new  trial subs.  4,  340  271 

*    '  \   in  actions  for  tort. 
77-79  on  contracts. 

judgment  for,  on  failure  to  plead,  &c .' 359,  360    285,  286 

in  action  for  personal  property 388  296 

when  given  by  statute 389  296 
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«*age.  DAMAGES— Continued.  »c        worn. 

on  affirmance  of  judgment  or  dismissal  of  appeal 764  494 

87  prayer  for  instead  of  averment  of. 

recoverable  according  to  rate  claimed  and  right  to 345  283 

smallness  of,  when  not  ground  for  new  trial 341  280 

161  statement  of  in  separate  paragraphs. 

DAYS,  mode  of  counting  between  acts 681  443 

DEATH— 

of  defendant  does  not  discharge  levy  of  execution 407  302 

prevent  conveyance  of  property  sold  by  sheriff.407  302 

execution  against  survivor 405  302 

plaintiff  does  not  prevent  issue  of  execution 402  301 

party  does  not  prevent  conveyance  by  commissioner subs.  3,  394  298 

see  Revivor. 
DE  BENE  ESSE— 

deposition  of  witness  may  be  taken 558  400 

and  read,  when 554  400 

DEBTS— 

arrest  and  attachment  for,  before  maturity 237-248    218-220 

maturing  pending  action,  effect  of 135,  694    183,  444 

when  all  must  mature  before  enforcing  lien  for 694  444 

DEBTORS— JOINT :  see  Joint  Debtors. 
DECEDENTS— 

testimony  of  persons  for  themselves  against subs.  2,  5,  6,  606   417,  418 

venue  of  action  for  partition,  &c,  of  estate  of 65,  66    49a-49b 

settlement  of  estates  of:  see  Settlement  of  Decedents %  Gfc. 
DECISIONS  OF  COURT  OF  APPEALS— 

to  be  announced  in  writing  in  all  cases 765  49*> 

duties  of  reporter  of 766  49^ 

DECLARATION :  see  Petition. 
DECREES:  see  Judgments. 
DEEDS— 

by  commissioners :  see  Commissioners. 

sheriffs  after  sale  of  property subs.  1,  407  302 

intended  to  be  used  -as  evidence  may  be  filed  as  exhibits 128  171 

oral     proof 

of .  subs.  2,  552  399 

DEFAULT— 

judgment  by,  in  action  at  law 359  285 

in  equity 360  286 

for  part  of  claim 380  294 

taking  account,  &c,  before  rendering 379  295 

DEFECT  in  proceedings,  not  affecting  substantial  rights,  to  be  dis- 
regarded   134  175 

DEFECTIVE  BOND,  new  and  sufficient  bond  may  be  substituted  for. 682  442 

DEFECT  OF  PARTIES— 

ground  for  special  demurrer subs.  4,     92  117 

objection  on  account  of  may  be  relied  on  in  answer 118  164 

waived  unless  taken  by  demurreF  or  answer, 

92,  118    117,164 
DEFECT  OF  PLEADINGS— 

178  curing  of  by  adverse  pleading. 

179  verdict  or  judgment.     Note  3. 
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pacb.  DEFENCES  IN  EQUITY:  see  Equitable  Defences.                                  stc  face. 
DEFENCES  GENERALLY— 

allegation  necessary  for  support  of,  is  material 127  171 

arising,  pendente  lite,  ground  for  supplemental  pleadings 135  183 

assignment  of  thing  in  action  does  not  prejudice 19  II 

equitable  must  be  pleaded  in  ordinary  actions 17  8 

and  legal  may  be  united  in  plea subs.  2,  1 13  160 

partial  may  be  pleaded subs.  2,  1 13  160 

time  of  making,  generally 102  145 

by  infant 391  297 

extended  to  defendant  constructively  summoned, 

408,  414,  415    304,  307 
DEFENDANTS  CONSTRUCTIVELY  SUMMONED— 
592  actions  against. 

allegations  against  must  be  proved,  though  not  traversed 126  169 

unless  plaintiff  make  affidavit  pursuant  to 409  305 

appeal  by  forbidden  before  motion  to  correct  error 763  494 

against 736,  737,  739,  753  {  477'  ^ 

appearance  of,  act  of  attorney  when  treated  as 59  45 

by  bond  executed  by  or  for 690  443 

attachment  of  property  of:  see  Attachment. 

attorney  for,  appointment,  duties,  and  compensation  of,  &c. .    59  45 

not  required  to  verify  pleadings  of 1 16  162 

notice  may  be  served  on 630  425 

bond  to  restore  property  to,  required  before  judgment  against 410  305 

if  not  given,  case  to  be  retained,  &c. .  .411  306 

commencement  of  action  against,  what  is 39  37 

defence  may  be  made  by  at  any  time  before  judgment 408  304 

upon  motion  within  five  years  after  judg- 
ment   414  307 

depositions  against,  how  taken 573,  574    405,  406 

examination  of  plaintiff  as  to  claim  against 412  306 

counter-claim  or  set-off  disclosed  by,  to  be  allowed. . .  .413  307 

lien  on  property  of  created  only  by  attachment  or  judgment 418  309 

new  trial  under  §  414  not  to  affect  purchasers 417  308 

notice  to,  service  of  on  attorney 630  425 

when  court  may  direct  mode  of  serving , 626  424 

real  property  of  not  to  be  sold  without  affidavit  as  to  personalty  . .  .230  216 

revivor  of  action  against 504  375 

appeal 767  496 

summons  of,  actual,  after  constructive 61  47 

out  of  this  State 56  43 

does  not  authorize  personal  judgment 419  313 

time  of  trial  of  action  against :  see  Time  of  Trial. 

venue  of  action  against 75  52 

warning  order  against :  see  Summons,  2. 
DEFENDANTS  GENERALLY— 

action  for  discovery  of 685  443 

assignors  may  be  made 19  1 1 

demanding  set-off  or  counter-claim  regarded  as  plaintiffs,  .subs.  36,  732  464 

entitled  to  judgment  on  set-off,  &c ' 372,  387    290,  296 

51 
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face.  DEFENDANTS  GENERALLY— Continued.                                         «.  "«■ 

injunction  of  judgment  in  favor  of 378  293 

*  .         .  *  (286,288 

judgment  against  part  of  in  action 363,  369,  370^  373  <       ' 

may  proceed  on  counter-claim,  &c,  though  plaintiff  dismiss  action. 372  290 

one  or  more  may  defend  for  others  when  parties  are  numerous,  &c. .  25  20 

substitution  of  plaintiff  in  execution  for  officer  sued 32  27 

persons  claiming  interest  adverse  to  plaintiff,  &c,  may  be  made 23  19 

united  in  interest  must  be  joined  as 24  20 

unknown,  provisions  concerning 691  443 

586    DEFICIT  in  land  sold,  action  for. 

679    DE  INJURA  SUA,  plea  of  abolished  by  Code.     Note  (a). 
DELAY— 

unreasonable  examination  of  witness  causing,  may  be  stopped 579  4"7 

appeal  taken  for  delay  merely,  disposition  of 759  491 

caused  by  transfer  of  action  to  equity,  effect  of  affidavit  as  to 14  7 

DELIVERY:  see  Claim  and  Delivery,  &c. 
DEMAND:  (see  Request.) 

before  suit  by  creditor  of  decedent's  estate .437  3*9 

by  pleadings  in  court  of  justice,  &c.,  is  action 2  I 

of  counter-claim  or  set-off  is  action subs.  34,  732  463 

relief:  see  Relief. 
DEMURRERS— 

1.  General : 93  11S 

cost  from  failing  to  file  to  be  paid  by  pleader 93  u% 

filing  of  to  part  of  pleading subs.  I,  113  160 

in  clerk's  office,  generally 109  145 

overruled,  pleading  after 133  *75 

sustained,  amendment  after    94  119 

2.  Special 9a  n* 

ground  for,  not  appearing,  may  be  stated  in  pleading 118  164 

waiver  of subs.  3,  92,  109,  ii8J  "''  ,Jj 

117  motions  instead  of. 

Forms  of. 6*3 

DENIAL:  see  Traverse. 
DEPARTURE— 

in  pleading  forbidden IOI  143 

from  State  with  intent  to  defraud  creditors,  ground  for  attachment, 

subs.  3,  194  & 
warning  or- 
der  57  43 

about  to  be  made,  with  intent,  &c,  ground  for  arrest, 

68 )                                                                                                             subs.  4,  153  ,88 
69  [DEPENDENT  AND  INDEPENDENT  CONTRACTS. 
510)  DEPOSIT  IN  COURT— 

by  arrested  debtor,  effect  of 159  1*9 

garnishee,  effect  of 223  a,3 

may  be  required,  when 225, 303   214,  244 

enforcement  of  order  requiring 304  *44 

loan  of  by  court 308  *45 

placing  of  in  bank  by  court 307  *44 

sheriff  may  be  required  to  keep 305,  306  *44 
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*ag«.  DEPOSITIONS:  sec  Evidence,  3.  sac.         face. 

DEPOSITORIES  of  money  paid  into  courts,  generally 307  244 

DEPUTY  of  ministerial  officers,  powers  of 678  441 

DESCRIBING— 
522  assets  in  action  for  devastavit.  *  Note  (g). 

743  land  in  action  to  recover  or  subject  it 125  168 

74,  534     property  in  actions  on  contracts. 

554-55  for  immediate  delivery 180,  182    194,  195 

84,  85  or  person  in  actions  for  tori. 

DESTRUCTION  OF  PROPERTY— 

restrained  pending  traverse  of  forcible  entry,  &c 467  348 

DETAINER:  see  Forcible  Entry  and  Detainer. 

DETERMINATION— 

of  court  or  officer,  how  pleaded    122  166 

what  is  a  judgment. 368  288 

DETINUE:  see  Claim  and  Delivery,  &c. 
521     DEVASTAVIT. 

DEVISEES  (see  Representatives)  — 

are  real  representatives  of  decedents subs.  18,  732  463 

DILIGENCE— 

81  averment  of,  in  action  by  assignee  against  assignor  of  note  or  bond. 

82  on  bill  of  exchange. 

f  *|  J  DILATORY  MOTIONS  AND  PLEADINGS. 

DISABILITY— meaning  of  word subs.  31,  732  463 

see  Infant,  Married  Women,  Persons  of  Unsound  Mind,  Prisoners. 
DISCHARGE— 

of  attachment,  by  bond  to  perform  judgment 221,  222  212,  213 

upon  motion  on  merits 265  224 

for  irregularity 268  225 

rendition  of  judgment  in  action 259,  261  222,  223 

when  order  of  is  final 266,  267  224 

jury  without  agreeing 322  256 

levy  of  execution  by  injunction-bond 278  236 

distress- warrant 653  433 

DISCLOSURE— 

may  be  required  of  defendant  in  action  for  personal  property 193  197 

to  enforce  judgment. .  .439,  443  322,  325 
or  claimant  as  to   property  at- 
tached   220,  257  212,  222 

garnishee  by  sheriff  or  court 205,  224,  226  206,  214 

,                               plaintiff  in  action  against  non-resident 412  306 

set-off  ot  counter-claim  disclosed  by  plaintiff  allowed 413  307 

DISCONTINUANCE— 

of  action  by  plaintiff  does  not  prevent  trial  of  set-off,  &c 372  290 

generally 28,371  21,289 

appeal  shall  not  prevent  prosecution  of  cross-appeal. . .  .subs.  3,  755  489 
when  necessary  as  to  defendants  not  served,  to  entitle  plaintiffs  to 

trial 363  286 

DISCOUNT— 

defendant's  right  to  not  prejudiced  by  assignment,  &c,  when 19  11 

of  interest  in  judgments  for  debt  not  due subs.  3,  247  220 
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face.  DISCOVERY—                                                                                                    mc  fag*. 

action  for  allowed,  to  enforce  judgment 439,  443  322,  325 

learn  name  and  residence  of  joint-debtor  . . .  .685  443 
see  Disclosure, 

DISMISSAL— 

of  action  as  to  some  defendants,  and  trial  as  to  others 363,  367    286,  2S7 

does  not  prevent  trial  of  set-off  or  counter-claim 372  290 

error  as  to  form  not  cause  for 8  4 

for  want  of  security  for  costs 617  422 

without  prejudice,  by  court,  for  want  of  parties,  &C...28,  371      21,  289 
plaintiff  before  submission  of  case. .  .371  289 

appeals,  damages  on  764  494 

does  not  prevent  prosecution  of  cross-appeal subs.  3,  755  489 

proceedings  on  in  courts  below 761  492 

DISOBEDIENCE:  see  Contempts. 

DISPOSITION,  fraudulent,  of  property  is  ground  for  attachment . .  194, 237    198,  218 

DISSOLUTION :  see  Injunction. 

DISTRESS  FOR  TAXES— 

attachment  of  property  held  by  officer  under subs.  2,  203,  204    205,  206 

DISTRESS-WARRANT— 

action  for  property  taken  under 33  27 

bond  to  discharge  levy  of 653  433 

suspend  in  part 658  435 

motion  on 654  434 

trial  of 655,  656  434 

judgment  on 657  434 

'  provisions  of  $  641-651  apply  to  (see  Executions) 652  433 

trial  of  right  property  levied  on  under  abolished 659  435 

Form  of  warrant  and  affidavit  for 719 

DISTRIBUTEES:  see  Legatee  and  Distributee. 

DISTRIBUTION—  venue  of  action  for 66  49b 

DISTRICT  to  which  summons  from  inferior  court  is  returnable  .  .710,  712    451,  452 
103    DISTURBING  RIGHT  OF  WAY— 

Form  of  petition 558 

103    DIVERTING  WATER  FROM  PLAINTIFF'S  MILL— 

Form  of  petition 558 

DIVISION  OF  LAND  AND  ALLOTMENT  OF  DOWER— 

by  circuit  or  county  court  upon  petition 499  365 

see  Partition. 
DIVISION  OF  REAL  PROPERTY— 

before  sale  for  debt subs.  I,  694  444 

in  action  to  sell  property  of  persons  under  disability subs.  7,  494  364 

DIVORCE :  see  Alimony  or  Divorce. 
DOCKETS— 

I.  Of  Court  of*Appeals — 

appeals  may  be  entered  on,  when 740  481 

arrangement  of,  on 754  488 

printing  of,  &c 754  4^ 

II.  Of  Circuit  Courts  Generally — 
I.  Common  Docket. 

entry  on  of  actions 34^  284 

return  of  summons 670  439 
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fags.  DOCKETS— Continued.                                                                                «c.  fag*. 

entry  on  of  traverses  in  forcible  entry  and  detainer . . . . , 465  347 

arrangement  of  cases  on  for  trial 349  284 

must  show  names  of  parties  and  attorneys 353  285 

whether  summons  served  in  time  and  issues  formed. .  .354  285 

when  to  be  called  for  trial  of  issues 358  285 

pleadings,  &c 359  285 

trials  to  be  according  to  order  in  which  actions  stand  on 314  249 

transfer  of  issues  or  actions  to  or  from :  see  Transfer. 

2.  Equity  Docket — 

entry  on  of  actions 351  284 

return  of  summons 670  439 

must  show  names  of  parties  and  attorneys 353  285 

when  to  be  called  for  trial 357,  358  285 

pleadings 360  286 

trials  to  be  according  to  order  in  which  actions  stand  on  ....... .314  249 

transfer  of  issues  or  actions  to  or  from :  see  Transfer. 

3.  Motion  Docket — 

calling  of 356  285 

entries  on 352  284 

are  motions , 362  286 

must  show  names  of  parties  and  attorneys 353  285 

dates  and  objects  of  motions 355  285 

III.  Of  Circuit  Courts  in  Continuous  Session Appendix.  730 

IV.  Of  Inferior  Courts. 

only  one  docket,  on  which  all  actions,  &c,  must  be  entered 704  450 

service  of  summons  to  be  entered  on  in  full 670  439 

trials  of  actions  to  be  according  to  order  in  which  they  stand  on.  .314  249 
^|°  \  DOGS,  killing  of  for  trespassing. 

DOORS,  breaking  of  by  officer,  when  authorized 675,  676  440 

DOWER— 

when  court  may  order  compensation  for 495  364 

jurisdiction  of  equity  to  allot,  not  changed  by  Code sub.  16,  499  367 

see  Division  of  Land  and  Allotment  of  Dower. 
153     DUPLICITY  IN  PLEADING. 
639     DURESS,  plea  of. 
84     DUTIES  IMPOSED  BY  LAW,  petitions  in  actions  for  breach  of. 

EDUCATION,  board  of,  venue  of  action  against 68  50 

EJECTMENT:  see  Land. 
ELECTION— 

as  to  cause  of  action  improperly  joined 85  57 

between  inconsistent  pleadings subs.  4,   1 13  160 

service  of  process  on  person  attending 666  438 

ENCLOSURE :  see  Inclosure. 

ENFORCING  SATISFACTION  OF  JUDGMENTS— 

action  for,  upon  return  of  nulla  bona 439  322 

attachment  allowed  in,  without  affidavit  or  bond 441  324 

lien  on  defendant's  property,  how  acquired  in 442  324 

summary  subjection  of  securities,  &c,  in 443  325 

venue  of 70  50 

verification  of  defendant's  answer  in  to  be  made  in  person  .440  324 

ENGLISH  LANGUAGE,  pleadings  must  be  in 115  162 
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paoe.  ENTRIES,  original,  in  account-book,  testimony  of  party  concerning,    sec  pace. 

subs.  6,  606  418 
ENTRY,  forcible :  see  Forcible  Entry  and  Detainer. 
EQUITABLE  ACTIONS— 

against  part  of  defendants  jointly  or  severally  bound 26,  27  20 

by  one  or  more  for  several,  when,  &c 25  20 

for  what,  generally 6  2 

discovery  of  chose  in  action,  &c 439  322 

name  of  defendant 685  443 

divorce  or  alimony 420  313 

indemnity  by  sureties,  &c,  before  debt  matures 237-248    218-220 

after  debt  matures 661,  662  436 

injunction  generally 271-285     227-238 

of  judgment 17,  284,  285  8, 237, 238 

sale  of  real  property  of  infants,  &c 489-498    35S-365 

joint  owners 490,  496,  497    35*.  3^4 

satisfaction  of  judgment 439  322 

settlement  of  decedents'  estates 428  316 

trust-estates 438  321 

on  lost  writing,  &c 7  2 

defence  of  by  one  or  more  for  several 25  20 

description  of  in  caption  of  petition subs.  2,  1 10  158 

dismissal  of  as  to  some  defendants  and  trial  of  as  to  others ,367  287 

1 13  distinction  between  and  actions  at  law. 

dockets  of:  see  Dockets. 

error  as  to  form  not  cause  for  dismissal  of. 8  4 

correction  of  by  plaintiff 9  4 

defendant  ..subs.  I,     10  4 

court subs.  3,    jo  4 

waiver  of 15  7 

exhibit  in  constitutes  part  of  record,  when subs.  2,  128  171 

judgment  in,  against  part  of  defendants 367,  369,  370,  371 1      7»    - 

legal  and  equitable  causes  of  action  may  be  joined  in subs.  2,  113  160 

113  statements  of  causes  of  action  in. 

time  of  filing  defence  in  circuit  courts  generally 102,  104  14$ 

in  continuous  session 731 

reply  and  subsequent  pleadings  generally 105,  106  145 

&c,  in  circuit  courts  in  continuous  session 731 

extension  of  time  for 107  145 

time  of  trial  of:  see  Time  of  Trial. 
transfer  of:  see  Transfer. . 
126     EQUITABLE  DEFENCES  by  vendee  of  land  sued  for  purchase-money. 
ERROR— 

as  to  form  of  action,  correction  of 8,  9,  10  4 

waiver  of 15  7 

in  assessment  of  amount  of  recovery  ground  for  new  trial,  .subs.  5,  340  271 
382          judicial  and  clerical,  what  are.     Note  (a). 

motion  to  correct,  when  necessary  before  appealing 516,  763    378,  494 

not  affecting  substantial  rights  to  be  disregarded 134  17$ 

of  law,  excepted  to,  ground  for  new  trial subs.  8,  340  271 

waiver  of,  as  to  decision  upon  exceptions  to  depositions 589  410 

misjoinder  of  causes  of  action 86  57 
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pace.  ERROR— Continued.  «*c.         page. 

waiver  of,  as  to  proceedings  adopted 15  7 

writ  of  abolished   $15  378 

see  New  Trial, 
231     EASEMENTS,  injunctions  to  protect. 

ESCAPE  OF  ARRESTED  DEBTOR,  liability  of  officer  for 174,  175  193 

640    ESCROW,  plea  of. 

ESTATES  OF  DECEDENTS :  see  Settlement,  &c. 
ESTATES  IN  TRUST :  see  Settlement,  <5rY. 
ESTATE,  VESTED— 

is  included  by  word  property,  as  used  in  Code subs.  II,  733  462 

122  \  ESTOPPEL- 


'S) 


678  >       of  assignee  against  payor  of  note,  &c. 


pleading  of. 95.  98-ioo,  1 13  {  |JJ  {£ 

express  admission  is  not  necessary  in 113  160 

122  reliance  on,  by  pleading  or  objection  to  evidence. 

Forms  of  pleas  of 625-634 

EVIDENCE  denned 543-54$  397 

1.  Affidavits— 

defined 544  397 

for  what  purposes  used 277,  547    236,  397 

cross-examination  of  affiant  for  provisional  remedy 548  398 

officers  before  whom  made 549  398 

persons  who  may  make » 55°  39& 

subscription  and  certificate  of 551  398 

Forms  of:  see  references  in  page  835. 

2.  Answers  to  Interrogatories  to  Parties — 
see  Interrogatories  to  Parties, 

3.  Depositions— 
(I)  Generally — 

adjournment  of  taking  of  to  another  time 568  404 

place 569  405 

explanation  of  cause  of .... , 570  405 

attendance  of  witness,  how  compelled 528-541     394-396 

de  bene  esse,  taking  of 558  400 

using  of 554,  555  400 

exceptions  to,  manner  of  taking 586  409 

time  of  taking 587  410 

when  to  be  decided 588  410 

confession  of  and  amendment  of  certificate 588  410 

waiver  of  error  in  decisions  concerning 589  410 

fees,  pre-pay ment  of  to  examining  officer 583  408 

for  issuing  and  serving  subpoena 584  408 

interrogatories,  when  to  state  name,  &c,  of  witness 575  406 

filing  and  notice  of 575  406 

taking  on  may  be  permitted  or  required  by  court. 573  405 

required  by  party  notified,  when.  57 1  405 

necessary,  when 574  406 

who  may  consent  to 572  405 

neither  party  to  be  present  at  taking  .  .581  407 

cross-interrogatories  by  party  or  clerk 575,  576  406 
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face.  EVIDENCE — Depositions — Continued.                                                  «c.  **<». 

lost,  copies  of  may  be  used 552  399 

notice  to  take  and  requisites  of 565,  566,  567  {  4°2>  4°? 

service  of  624-633  424,  425 

objections  to  questions  to  be  decided  or  noted  by  officer 579  407 

vexatious  and  insulting  questions,  &c,  may  be  prevented 579  407 

officers  authorized  to  take  in  this  State 562  401 

out  of  this  State .' 564  401 

party  may  be  compelled  to  testify  as  any  other  witness 606  418 . 

can  not  testify  for  himself  after  taking  other  testimony 606  417 

postage  on,  payment  of  to  examining  officer  before  mailing 583  408 

clerk   before   returning  to  examining 

officer 583  408 

persons  confined  in  jail,  &c,  when  and  how  depositions  of  may 

be  taken 540,  541  396 

whose  deposition  may  be  used  in  ordinary  actions 554  400 

how  compelled  to  testify  in  court 555,  556  400 

149              pleading  of  forbidden 119  t6$ 

presence  of  parties  not  allowed  at  taking  on  interrogatories 581  407 

purposes  for  which  depositions  may  or  must  be  used 344,  552  283,  399 

retaking  of,  leave  necessary  for  except  in  rebuttal 553  400 

return  of  to  examining  officer  for  amendment  of  certificate 588  410 

sending  of  by  examining  officer  to  clerk 583,  588  408,  410 

writing  of  by  witness  or  officer 580  407 

Forms  relating  to 723-725 

(2)  Depositions  in  circuit  courts  in  continuous  session Appendix.  732 

(3)  Depositions  to  be  used  in  other  States 591  411 

(4)  Depositions  to  perpetuate  testimony.    610-615  420,  421 

4.  Oral  Testimony — 

admissible  in  equitable  actions  in  inferior  courts 708  451 

of  defendant  or  claimant  as  to  attached  property 220,  257  212,  222 

garnishee  or  officer  as  to  attached  property 226  214 

officers,  physicians,  &c,  how  required 555,  556  400 

persons  confined  in  jail,  &c 540,  541  396 

on  petition  for  new  trial 344  283 

trial  of  attachments,  when 264  223 

248                                 issue  in  equity  may  be  required  by  court 552  399 


I7I\ 
172/ 


to  prove  exhibits  even  in  equity $52  399 

Forms  relating  to 721-723 

5.  General  Rules— 

affirmative  of  issue  to  be  supported  by  evidence 525  385 

burden  of  proof  in  whole  action 526  38$ 

385      J  (I)  generally. 

392  (2)  in  actions  for  malicious  prosecutions. 

393  (3)  will-cases. 

evidence  not  to  be  stated  in  pleading 1 19  165 

order  of  producing  evidence  before  jury 317,  525  592  <         ??* 

see  Witnesses. 
EXAMINATION-^- 

of  defendant  or  claimant  concerning  property  attached 220  212 

concerning  specific  property  ordered  to  be  attached. .  .257  222 
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ace.  EXAMINATION— Continued.                                                                       «c.  faob. 

of  defendant  in  action  for  personal  property 193  197 

garnishee,  concerning  property  attached 226  214 

plaintiff,  as  to  claim  against  absent  defendant 412  306 

witnesses,  court  must  control,  generally 592,  593  412 

direct  and  cross,  definition  of 594  412 

must  be  completed  before  cross  begins 594  412 

giving  deposition  controlled  by  officer 579  407 

oral,  defined 546  397 

party  having  burthen  must  begin 317  251 

leading  questions  to   595  412 

re-examination  of  witness  not  allowed  without  leave  unless  in  re- 
buttal   553,  600    400,  415 

separation  of  witnesses  during 601  415 

EXAMINERS— 

appointment  and  oath  of  . .    559  401 

office  of,  where  to  be  kept 560  401 

powers  of,  concerning  administering  oaths 561  401 

concerning  taking  affidavits '. . .  549  398 

depositions 562  401 

EXCEPTIONS— 

1.  Exceptions  to  Judicial  Decisions— 

how  taken,  generally 15,  333  7,  264 

to  decisions  entered  on  record 336  268 

must  relate  to  substantial  right 338  270 

objecting  before  excepting,  when  necessary 333  264 

.-65        necessity  of,  generally. 

on  trial  of  law  and  facts  by  court. 

when  to  be  taken 334  266 

bill  of  exceptions,  when  necessary. 

affidavits  concerning 337  269 

certifying  of  by  bystanders 337  269 

judge 339  270 

\  filing  of,  time  and  place  for.     (Notes  2,  3.) 

mode  of  preparing 337  268 

time  for  may  be  allowed 334  266 

-6&                                       statement  of  evidence  in 335  267 

-70                                                               instructions  in 337  269 

2.  Exceptions  to  Depositions  :  see  Evidence,  3. 
EXCHANGE,  BILL  OF:  see  Bill  of  Exchange. 
EX  CONTRACTU— right  to  try  actions  as  to  some  defendants  and 

continue  as  to  others ^ 363  286 

EX  DELICTO — trial  of  action  as  to  part  of  defendants  secured  by  dis- 
missing as  to  others,  &c 363  286 

EXECUTIONS— 

against  body  of  defendant 168  191 

bond  of  indemnity  before  levy  of  or  sale  under 641,  642  429 

claimants,  &c,  to  look  to 643  430 

to  obtain  suspension  of  sale  under 645  431 

appraisement  before  taking. 646  432 

objection  to.  .649  433 

to  what  court  returnable. 647, 65 1    432, 433 
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page.  EXECUTIONS— Continued.  sac 

bond  to  obtain  suspension  of  sale  under  motion  on  against  obligors.  .648 

of  obligor  to  dis- 
charge, &c . . .  .650 
defendant  not  having  property  subject  to,  liable  to  general  attachment.  194 
proceedings  against  on  return  of  nulla  bona,  generally. . .  .439 

from  inferior 

courts 723 

discharge  of  levy  of  by  injunction-bond 278 

bond  to  suspend  sale  and  motion  to  release 

levy 645,  650 

from  justices'  courts,  &c,  land  can  not  be  sold  under 722 

proceedings  on  after  return  of  nulla  bona  .723 

issuing  of  before  collection  is  barred  by  limitation  allowed 401 

after  death  of  a  plaintiff 402,  403,  404,  406 

against  surviving  defendant ;. .  .405 

levy  of  on  interest  in  joint  property 660 

motion  to  release  levy  of 650 

proceedings  after  death  of  defendant 407 

replevy  of,  when  not  allowed 232,  697 

sales  under,  when  to  be  for  cash subs.  3,  697 

surplus  proceeds  of  property  to  be  returned  to  court,  when 644 

trial  by  jury  of  right  of  property  taken  under  abolished 659 

Forms  of 

EXECUTORS :  see  Representatives. 

EXEMPTION  of  property  from  attachment 200 

EXHIBITS— 

constituting  foundation  of  action  must  be  filed  or  accounted  for. . .  .120 

evidence  may  be  filed 128 

genuineness  of,  when  to  be  taken  as  admitted 527 

of  like  character,  statement  of  in  bill  of  exceptions subs.  3,  335 

transcripts subs.  8,  737 

-72  }       Proying  of 552 

'  EXISTING  ACTIONS,  provisions  of  Code  which  apply  to 837 

EXONERATIONS  :  see  Arrest  and  Bail. 

EXPENSES :   see  Costs. 

EXPRESS  ADMISSION  not  necessary  in  plea  of  avoidance  or  estop. 

pel subs.  6,  113 

FACT— 

issue  of  arises,  how 310 

how  to  be  tried 312,  313 

pleadings  necessary  to  for  allowed 89 

FACTS— 

conclusions  of,  when  to  be  stated  by  judge 332 

149  evidence  not  to  be  pleaded 119 

express  admission  of  unnecessary  in  plea  of  avoidance 1 13 

151  judicially  noticed  not  to  be  pleaded 119 

147  legal  conclusions  not  to  be  pleaded. 

occurring  after  pleading  supplementary  pleadings  allowed 13$ 

161-62    presumptively  within  defendant's  knowledge. 

proved,  conforming  pleading  or  proceeding  to 129,  130,  134  < 

146  to  be  stated  positively. 


FACT. 

43* 

433 
199 
3» 

453 
236 

43  *.  433 
453 
453 
301 

30l»  3<* 
302 
435 
433 
302 

217.  44* 
448 

43' 

435 

716-718 

204 

165 

171 

.393 

267 

479 
399 
497 


160 

245 

246 

58 

264 
165 
160 
165 

183 

172,  174 
175 
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FAILURE  OF  PROOF,  variance  which  is  to  be  deemed 131  174 

FALSE  REPRESENTATIONS— 
as  to  character,  &c,  action  for. 

Form  of  petition  . , 573 

h&i  land. 

1  personal  property,  action  for. 

Forms  of  petitions 571-573 

FATHER,  action  of  for  injury  to  child. 
FEES— 

for  issuing  of  subpoenas  and  summoning  witnesses,  &c 584  40& 

of  attorney  for  absent  defendant subs.  6,     59  46 

in  Court  of  Appeals    subs.  3,  736  477 

commissioners  to  divide  land,  &c subs.  15,  499  367 

examining  officer,  prepayment  of 583  408 

guardian  ad  litem subs.  4,     38  36 

person  appointed  by  court  to  serve  process 668  438 

FEMALE,  interrogatories  to,  in  ordinary  action subs.  2,   143  186 

FEMES  COVERT:  see  Married  Women. 
FEMININE  GENDER— 

includes,  and  is  included  by,  masculine subs.  3,  732  462 

FIDUCIARIES— 

actions,  by  and  against,  for  settlement  of  estates. 428,  438    316,  321 

generally 21  14 

settlement  of  accounts  of  in  county  court 471,  472  349 

venue  of  action  by  and  against 66,  67  49b 

FINAL  ORDERS— 

judgments  are 368  28S 

mode  of  appealing  from,  to  the  Court  of  Appeals 734  465 

orders  concerning  receivers  are,  for  the  purpose  of  appeal 298  241b 

attachments,  which  are 266,  267  224 

mandamus  and  prohibition 47$  353 

when  motion  shall  be  made  to  correct  before  appealing  from 763  494 

FINE — affidavit  to  obtain  order  of  delivery  must  state  that  property 

was  not  taken  for subs.  5,  181  194 

venue  of  action  for  recovery  of subs.  1,     63  49 

"ORCE,  «* prevented  by,"  not  sufficient  return  of  process 677  440 

FORECLOSURE  of  mortgage  forbidden 375  291 

'ORCIBLE  ENTRY  AND  DETAINER,  defined 452  339 

for  and  against  whom  forcible  detainer  lies 452,  453    340,  342 


y 


\  entry  lies. 

'writ  of,  form  of 454  342 

limitation  of 469  348 

notice  of 455  343 

trial  of 454,  456  342,  344 

coercing  attendance  of  witnesses 458  344 

inquest  upon 454,  459  342,  345 

judgment  upon , 460  345 

warrant  of  restitution  or  execution  for  costs 461  345 

no  bar  to  action  for  trespass,  &c 468  348 

papers,  &c,  to  be  preserved 462  346 
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face.  FORCIBLE  ENTRY  AND  DETAINER— Continued.                            «c.  f** 

traverse  in  and  bond  required 463  346 

liability  on 464  347 

trial  of 465  347 

judgment  and  execution  on  . . 465,  466   347,  348 

restraint  of  waste  pending .467  34S 

FOREIGN  CORPORATIONS,  de6ned subs.  21,  732  463 

actions  against:  see  Defendants  Constructively  Summoned. 

attachment  against  property  of 194  198 

FORFEITURE— 

holding  office  after  act  of  is  usurpation 486  356 

venue  of  action  for  recovery  of subs.  1,     63  49 

FORM,  of  actions 4  2 

errors  as  to,  not  cause  for  dismissal 8  .    4 

correction  of. 9,  10  4 

waiver  of 1$  7 

exceptions,  provisions  concerning subs.  1,  335  267 

pleadings 88  58 

130    FORMER  JUDGMENT,  plea  of:  see  Pleas  of  Avoidance. 

157     FORMING  AN  ISSUE 112  160 

FORMS :  see  Index  to  Forms. 
FORTHCOMING  BONDS— 

by  party  seeking  to  enjoin  execution 278,  279   236,  237 

joint  owner  of  property  levied  on subs.  4,  660  435 

for  attached  property 214,  258   209,  222 

provision  as  to  defence  to 216  210 

sureties  not  released  from  by  bankruptcy  of 

principal 693  444 

FOUNDATION  OF  CAUSE  OF  ACTION— 

writing  constituting  to  be  filed  or  accounted  for  in  pleading 120  165 

331     FRANCHISE,  injunction  to  protect. 

usurpation  of:   see  Repealing  or  Vacating  Charters •,  &c. 
FRAUD,  action  for  selling  personal  property  to  plaintiff. 

Forms  of  petitions,  p.  571 ;  reply  and  rejoinder,  669 
real  property  to  plaintiff. 

Form  of  petition 505 

attachment  allowed  in  action  to  vacate  purchase  obtained  by 250  220 

.                                               other  cases  of # 194  '9* 

670  1       pleadings  alleging. 

597     FRAUDULENT  CONVEYANCE,  actions  to  subject  property. 
FREEHOLD— 

when  owner  of  may  have  reversion  or  remainder  sold 491,  492   359,  361 

FRIEND :  see  Next  Friend. 
FUND  IN  COURT— 

attachment  of 207  »6 

deposit  of,  generally 307  *44 

loan  of 308  245 

GARNISHEES— 

action  and  attachment  against 194,  227    198,  215 

against,  when  to  be  dismissed 228  *'$ 

appearance  by 224  2'4 

bond  of  for  money,  &c,  attached 225  214 
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a.  GARNISHEES— Continued.  «c         pagb. 

bond  of  for  money,  &c,  attached,  enforcement  of 225  214 

costs  of  proceedings  against 223  213 

disclosure  by  or  proof  against 224-226  214 

duty  of  to  furnish  statement,  &c,  to  officer * 205  206 

execution  of  attachment  on    203  205 

liability  of  for  money,  &c 225  214 

notice  to  in  action  to  enforce  satisfaction  of  judgment  after  return 

of  nulla  bona 442  324 

Form  of  notice  to 701 

payment  of  money  by 223  213 

punishment  of  for  failure  to  give  information,  &c ;  .205  206 

GENDER,  each  includes  every subs.  3,  732  462 

GENERAL  ATTACHMENTS:  ste  Attachments. 
GENERAL  DEMURRERS:  set  Demurrers. 

GENERAL  INTEREST,  action  involving  may  be  brought  or  defend- 
ed by  or  against  one  or  more  for  all  25  20 

GENERAL  ISSUES  abolished. 
GENERAL  RULES  OF  PLEADING— 

certainty  in  pleading 115,  134    i6.*,  175 

duplicity  in  pleading, 

correspondence  between  allegations  and  proof:  see  Variance. 

facts  must  be  stated  positively. 

not  evidence,  must  be  stated 119  165 

legal  conclusions,  to  be  stated. 

of  which  judicial  notice  is  taken 119  165 

forming  an  issue 112  160 

giving  color  unnecessary 1 13  160 

inconsistent  pleadings 113  160 

legal  fictions. 

presumptions  of  law  must  be  rebutted. 

not  be  stated 1 19  165 

redundancy  ....    121  166 

repugnancy. 

rules  of  construction  of  pleadings, 
statement  of  prima  facie  cause  of  action,  &c. 
GENERAL  STATUTES— 

provisions  of,  adopted  concerning  attachments  for  rent 195  201 

civil    proceedings    in   behalf   of 

Commonwealth 450  330 

probate  of  wills 470  349 

property  conveyed  in  trust,  &c. .  .438  321 
settlements  of  accounts  fidu- 
ciaries  471,  472            349 

decedents'  estates 437  319 

as  to  exemptions  from  execution,  applied  to  attach- 
ments  200  204 

ENERAL  VERDICT:   ste/ury. 
rENXJINENESS  of  writing  filed  with  pleading  admitted,  unless  denied 

before  trial  begun,  &c .' 527  393 

IVING  COLOR  unnecessary 1 13  160 
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pack.  GOVERNOR  OF  KENTUCKY—                                                            *«c.  mm. 

evidence  of  must  be  taken  by  deposition 554  400 

unless,  &c •  -555.  556  400 

GUARDIAN— 

actions  against  by  ward 35  33 

Form  of  petition 606 

523-24  j                                        venue  of 67  49b 

by,  generally 21,  35  14,  ^ 

for  division  of  land 499  366 

sale  of  real  property 489-498    358-365 

Form  of  petition 613 

arbitration  may  be  agreed  to  by 451  333 

defence  of  actions  by 36  34 

traverse  unnecessary 126  169 

depositions  may  be  taken  on  interrogatories  by  consent  of 572  40$ 

liability  of  for  costs 37,  619  35, 423 

notice  to 627,  632  425 

pleadings  need  not  be  verified  by 116  162 

settlement  of  accounts  in  county  court 472  349 

GUARDIANS  AD  LITEM— 

appointment  of  in  circuit  court 38  35 

duties,  powers,  and  compensation  of 36,  38  34,  35 

notice  to 627,  632  425 

pleadings  may  not  be  verified  by 116  162 

prepayment  of  fees  for  taking  depositions  not  required  of. 583  408 

HEIRS— 
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5  9  i       actions  against,  generally 26,  27 

J  to  settle  decedents*  estate subs.  2,  428  316 

by,  to  settle  decedents'  estate subs.  1,  428  316 

are  real  representatives subs.  18,  732  461 

revivor  of  actions  against 5°5-5°7  37^ 

must  be  within  twelve  months,  &c 508  377 

in  the  name  of 509-511      377-78 

judgments  by  and  against 401-407   301-302 

HOLIDAY— 

bond  given  on,  in  action,  valid 664  437 

issue  and  service  of  process  on 664,  665  437 

HOUSE,  breaking  of  by  officer,  when  authorized 675,  676  44° 

-7Q I  H0USE*KEE]PER  WITH  A  FAMILY,  meaning  of. 

HUSBAND,  action  by  for  divorce :  see  Alimony  or  Divorce. 
29,961    actions  by  for  injury  to  wife  or  against,  when  wife  may  bring  or 

561  /  defend 34  28 

how  made  party  in  action  against  wife  begun  before  marriage. subs.  5,  34  ** 

may  consent  that  depositions  may  be  taken  upon  interrogatories. . .  .572  405 

service  of  notice  on  sufficient  in  action  by  or  against  husband  and 

wife 629  4*5 

testimony  of subs,  I,  606  4*7 

see  Married  Women. 
j46     HYPOTHETICAL  PLEADINGS  insufficient. 

IDIOTS  are  embraced  in  term  "persons  of  unsound  mind",  .subs.  40,  732  4^4 

see  Persons  of  Unsound  Mind. 
ILLEGALITY  OF  CONSIDERATION.     Form  of  plea  of. 639 
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SB.  SBC.  FAGS. 

IMMEDIATE  DELIVERY  of  personal  property :  see  Claim  and  Delivery. 
IMPEACHMENT  OF  WITNESS:  see  Witnesses. 
IMPLIED  CONTRACTS— 
what  constitutes, 
averment  of  promise  to  pay.     Note  V. 

request  by  defendant.     Note  IV. 
consideration  of,  generally.     Note  3. 

in  actions  against  assignors  of  notes,  &c.     Note  2. 
on  bills  of  exchange.     Note  II,  I. 
IMPRISONMENT— 

in  penitentiary  is  disability subs.  31,  73a  463 

how  evidence  of  persons  in  jail,  &c,  may  be  taken 540,  541  396 

I INCLOSURE,  breaking  of  by  officer,  when  authorized 675,  676  440 

[INCONSISTENCY  IN  PLEADING 113  160 

'INCUMBRANCES:  see  Lien. 
INDEFINITE  ALLEGATIONS,  how  objected  to. 
INDEMNITY— 

actions  for  by  sureties  and  co-obligors  before  debt  matures 237  218 

judgment,  &c,  in 242-248    219,  220 

provisional  remedies  in  .  .237-241    218,  219 
see  Arrest  and  Bail,  2 ;  Attachments,  I  2,  III. 

bond  of,  to  defendant  in  action  on  lost  writing 7  2 

owner  of  interest  in  joint  property  attached 208  207 

officer  before  levying  attachment 211  208 

distress- warrant. 652  433 

execution 641,  442  429 

claimant,  &c,  must  look  to 643  430 

upon  taking  property  under  order  of  delivery. . . .  191  197 

motion  for,  sureties,  &c:  see  Summary  Proceedings. 

Forms  of  bonds 72I 

NDEX— 

of  books  of  proceedings  of  justices'  courts 715  452 

judgments  in  judgment-book a . .  .392  298 

transcripts A subs.  12,  737  479 

tfDORSEMENT:  set  Assignment. 
tf  FANTS:  (see  Guardians). 

actions  against  and  by  for  division  of  land 499  366 

for  sale  of  land 489-498    357-365 

-    of  against  guardian 35  33 

venue  of. 67  49b 

allegations  against,  proof  of,  though  not  traversed 1 26  169 

certiorari,  granting  of  to 743  482 

defences  of  actions  against,  generally 36  34 

upon  constructive  service 59  45 

{116,  126  162,  169 
391,  574  297,  406 
743.  745    482,  483 

j  udgment  against,  copy  of  not  to  be  served  on 415  307 

showing  cause  against  when  of  age  .. , 391  297 

vacating,  for  errors  not  shown  by  proceedings. .  .518  380 
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page.  INFANTS— Continued.                                                                                    sac.  tax*. 

judgment  against,  rendering  before  defence  or  report  is  misprision.  .$i?  379 
married  women  who  are :  see  Married  Women. 

next  friend,  who  may  act  as,  and  affidavit  of subs.  1,     37  35 

liability  of  for  costs subs.  2,  37,  619  35,  423 

notice  to,  how  served 627,  632  425 

142  replies  to  pleas  of. 

summons  of,  how  served 48,  52  40,  41 

actual,  not  allowed  out  of  this  State 56  43 

testimony  of,  when  not  admissible 605  416 

party  against subs.  2  and  6,  606  417,  418 

traverse  by  not  necessary 126  169 

Forms  of  pleadings  relating  to <    frro-M 

INFERIOR  COURTS:  see  Courts. 
IN  FORMA  PAUPERIS— 

guardian,  &c,  may  be  allowed  to  sue  in  forma  pauperis 37  35 

prepayment  for  depositions  not  required  of  persons  suing  in  forma 

pauperis 583  40& 

INFORMATION— 

denial  of,  &c.,  when  sufficient  traverse subs.  7,  1 13  160 

of  injunction,  binding 283  237 

requirement  of,  by  jury  as  to  law,  &c,  after  case  submitted 321  255 

as  to  situation  of  property  ordered  to  be  delivered. .  193  197 

concerning  attached  property,  &c 220  212 

from  garnishees 205,  226    206,  214 

INJUNCTION  defined 271  227 

1.  TO  PREVENT  ACTIONS  AGAINST  DECEDENTS'  ESTATES  AND  TRUST- 

ESTATES 436,  438    319,  321 

2.  DAMAGE  PENDING  MOTION  FOR  MANDAMUS,  &C 476  353 

3.  PROCEEDINGS  UPON  JUDGMENTS,  GENERALLY .  1 7,  523,  524         8,  384 

execution  improperly  revived 406  30a 

in  action,  judgment  in  which  could  be  set  off 

against  judgment  for  defendant 378  293 

for  less  than  $25  forbidden 284  237 

granted  only  by  court  rendering  judgment. . .  .285  238 

affidavit  for 285  238 

assessment  of  damages  on  dissolution  of 295  24a 

bondfor 278  236 

617) 

6l8  V         4.   TO  PREVENT  WRONGS,  GENERALLY 272  227 

j  such  as — 

229  (1)  illegal  taxes. 

229  (2)  trespasses  on  land. 
23°  (3)  waste. 

230  (4)  nuisances. 

231  (5)  interference  with  easements. 

231  (6)  interference  with  franchises. 

232  (7)  to  quiet  title. 

232  (8)  to  protect  mortgagees. 

232  (9)  in  church-controversies. 

233  (10)  against  infringing  trade-marks. 

233  (II)  against  wrongful  acts  of  municipal  corporations. 
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agi.  INJUNCTION — To  prevent  wrongs,  generally— Continued —         sec.  pagb. 
34          (12)  discriminations  by  common  carriers,  &c. 
34          (*3)  fraudulent  resale  of  land  by  vendor. 
j4           (14)  selling  liquor  contrary  to  contract. 

affidavit  for 273  234 

reading  of,  &c 277,  287  236,  238 

binds  party  from  time  he  is  informed  thereof 283  237 

bonds  for 276,  278  23$,  236 

sureties  in  to  be  accepted  by  clerk 280  237 

motion  for  additional 288  238 

continuance  in  force  when  made  by  court  or  circuit  judge 276  235 

clerk,  &c 276  235 

disobedience  of,  punishment  for 286  238 

dissolution  or  modification  of  by  appellate  judge 296,  297  2410,241b 

granting  of,  by  whom  made 273  234 

before  petition  filed  forbidden 273  234 

mandatory  or  preventive  order  allowed 276  235 

not  granted  by  clerk,  county  judge,  or  justices 276  235 

motion  for,  after  restraining  order 276  235 

notice  of  application  for 276  235 

motion  to  dissolve  or  modify,  if  granted  by  justices,  &c 290  239 

on  whole  case 291,  293  239,  240 

postponement  of. 292  240 

only  one  allowed 294  240 

order  of,  requisites,  issuing  of,  &c 279,  281  237 

service  of 281  237 

notice  of  application  dispenses  with 282  237 

provisional,  control  of  court  over 274  235 

reinstatement  of  by  appellate  judge 296,  297  241a, 241b 

supersedeas  of  judgment  concerning 747  484 

Forms  of  petitions 614-618 

Other  Forms  relating  to 704-05 

INJURIES,  actions  for— 

1.  to  person. 

Forms  of  petitions,  p.  560-62 ;  of  answers,  p.  656-58;  of  replies.  680 

2.  to  property. 

Forms  of  petitions,  p.  556-60;  of  answers,  p.  660-61  ;  of  replies.  68 1 -8 1 

3.  to  reputation. 

statement  of  extrinsic  facts  in  action  for  unnecessary.  123  166 

Forms  of  petitions,  p.  563-66;  of  answers,  p.  655,  656;  of  replies.  679 

joinder  of  causes  of  action  for subs.  5  and  6,     83  55 

venue  of  actions  for 74,  78  51,  52 

[NNKEEPERS,  who  are,  &c. 
[NQUESTS:  see  Forcible  Entry  and  Detainer. 
NSANE  PERSONS:  see  Persons  of  Unsound  Mind. 
jVSOLVENCY,  oath  of  may  be  taken  by  arrested  debtor,  and  effect 

of. 158,  168  189,  191 

INSTRUCTIONS 317  .      251 

general  rules  concerning. 

may  be  asked  for  by  jury 321  255 

statement  of  in  bill  of  exceptions 337  268 

52 
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face.  INSTRUMENTS—                                                                                        «c  mql 

of  like  character,  how  copied  in  bill  of  exceptions sobs.  3,  33$  267 

64  }                                                                transcript subs.  8,  737  479 

51*  [INSURANCE,  against  fire. 

518  for  life. 

INSURANCE  COMPANIES,  venue  of  actions  against 71  51 

INTEREST— 

abatement  of  in  judgment  before  debt  is  due subs.  3,  247  220 

«?  1    plea<*ings  concerning. 
161  statement  of  in  separate  paragraphs. 

INTERPLEADING  authorized 30,  31        25,  26 

affidavit  of  party  asking  for 30  25 

INTERROGATORIES  TO  PARTIES— 
I.  In  Circuit  Courts  generally — 

1 .  In  equitable  actions — 

may  be  annexed  to  any  pleading 140  185 

answers  to  may  be  read  by  either  party 140  185 

not  confined  to  response 141  185 

shall  be  filed,  when 142  185 

to  entitle  to  trial 365  287 

party  interrogating  may  testify  in  writing  as  to  new  matter  in. . .  .608  420 

2.  In  ordinary  actions — 

may  be  annexed  to  pleadings  against  certain  persons 143  186 

answers  to,  when  to  be  filed 144  186 

failure  to  file,  effect  of  as  to  postponement 145  186 

not  confined  to  response 146  186 

party  interrogating  may  testify  orally  as  to  new  matter  in 609  420 

3.  In  appeals  from  inferior  courts 716,  717,  718  45* 

II.  In  Circuit  Courts  in  continuous  session — 

time  of  answering Appendix.  731 

III.  In  Inferior  Courts— 

may  be  filed  against  certain  persons 716  452 

answers  to,  when  to  be  filed,  &c .716,  717  452 

two  last  sections  apply  to  appeals .718  452 

IV.  General  provisions  concerning — 

answers  must  distinguish  between  knowledge  and  belief,  &c. . . . .  147  186 

may  be  compelled  by  process  for  contempt,  &c 151  187 

verification  of 148  186 

subject  of,  to  be  taken  as  true  on  failure  to  answer  if,  &c 150  186 

INTERROGATORIES  TO  WITNESSES:  see  Evidence,  3. 

INTERVENTION  by  claimant  of  property  in  litigation 29  23 

IRRELEVANT  MATTER  to  be  stricken  from  pleading  with  cost 121  166 

IRREPARABLE  INJURY  may  be  enjoined 272  227 

ISSUES,  what  are 309  245 

of  fact,  arise  how 310  245 

3~5  \  affirmative  or  negative  of  depends  on  the  substance  of  plea, 

not  on  affirmative  or  negative  language. 
667  formed  by  plaintiff's  averment  and  defendant's  denial,  or 

conversely,  see  bracketed  note. 
121  ^ 
,      V  general  abolished. 

how  to  be  tried 312,  313  246 
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fag*.  ISSUES— Continued.                                                                                      s«c.  pace. 

of  law,  how  to  be  tried 312  246 

material,  must  be  formed 114  162 

pleadings  necessary  to  form  allowed 89  58 

transfer  of  to  proper  docket,  &c:  see  Transfer. 
JAILER— 

definition  of  word,  as  used  in  Code subs.  16,  732  46  i 

arrested  debtor  must  be  kept  by,  unless,  &c 158  189 

give  bond  for  release  before  jailer  if  in  prison .  163  190 

entitled  to  notice  of  motion  on  bail-bond  taken  by  him 165  190 

exonerated,  if  motion  is  not  made  or  does  not  prevail 166  191 

judgment  that  bail  is  insufficient  does  not  release  the  bail 167  191 

order  of  arrest,  copy  of,  when  to  be  delivered  to  jailer,  and  receipt 

given 173  192 

liability  of,  as  bail,  and  discharge  of i?4  193 

how  fixed 175  193 

to,  of  bail  adjudged  insufficient 176  193 

process  to  be  directed  to,  when 667  438 

as  to  duties,  &c,  of  jailer  concerning:  see  Sheriff. 
JOINDER— 

of  causes  of  action 83-86,  113  55-57,160 

grounds  of  defence 1 13  160 

parties-plaintiffs,  generally 22,  24  15,  20 

for  sale  of  real  property  of  infants,  &c 498  365 

defendants 23,  24,  26,  27  19,  20 

JOINT  DEBTORS,  who  are subs.  30,  732  463  • 

actions  against 27  20 

of,  against  co-obligors  after  debt  matures 661,  662  436 

before  debt  matures :  see  Indemnity. 
200  property  of  one  can  not  be  attached  on  grounds  existing  against 

another 194  198 

may  be  sold  under  attachment  against  one,  when 209  207 

JOINT  OWNERS,  when  interest  of  in  real  property  may  be  sold  with- 

out  consent 490,  496    358,  364 

JOINT  PROPERTY  defined subs.  29,  732  463 

attachment  of  interest  in — provisions  concerning 208,  209  207 

levy  of  execution  on  personal  property  held  jointly 660  435 

sale  of,  in  action  by  joint  owner 490,  496    358,  364 

JOINT  TENANTS  defined subs.  28,  732  463 

See  Joint  Property. 
258    JOINT  TRESPASSERS,  verdicts  against. 
JUDGES— 

1.  Generally — defined subs.  12,  732  462 

may  be  called  as  witnesses  in  actions  before  them 603  415 

certify  affidavits 549  398 

take  depositions 562  401 

2.  Of  Court  of  Appeals—  ^ 

may  allow  petitions  for  rehearing  during  vacation  and  suspend 

mandate 760  492 

reinstate  attachments 270  226 

or  dissolve  injunctions 297  241b 
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facb.  JUDGES— Continued.                                                                                    sec  fao* 

3.  Of  Circuit  Courts — 

may  appoint  or  change  guardian  ad  litem subs.  2,  38  35 

receivers 218,  298-301  j  ^^ 

grant  order  of  arrest  in  action  for  debt  not  due subs.  I,  238  218 

attachment  in  action  for  debt  not  due. subs.  2,  238  218 

for  specific  property 249-51  220,  221 

injunction - 273,  406,  467  {  ^  ^ 

hear  motion  to  dissolve  or  modify  injunction 290,  291  239 

discharge  attachment,  &c 268  225 

vacate  order  of  arrest,  &c * 177  193 

order  joint  property  levied  on  to  be  retaken  by  officer  .subs.4, 660  435 

sale  of  attached  perishable  property,  &c 218  211 

permit  committee,  curator,  &c,  to  sue  in  forma  pauperis .  subs.  2,37  35 
take  privy  acknowledgment  of  answer  of  infant  married 

woman subs.  4,  493  362 

4.  Op  County  Courts — 

may  act  as  clerk  of  quarterly  court  or  empower  county  clerk  to 

act subs.  4,  703  450 

issue  writ  and   try   inquisition   of   forcible  entry  and   de- 
tainer   454-409  342-348 

shall  make  settlement  of  trust  estates,  &c 471,  472  349 

JUDGMENT  defined 368  288 

against  or  for  one  or  more 369  288 

leaving  action  to  proceed  against  others. 370  288 

not  allowed  in  actions  for  torts 363  286 

one  party  to  contract  no  bar  to  action  against  others. . .  .27,  363  20,  286 

part  of  the  defendants  summoned 363,  373  286,  290 

bond  for  performance  of,  by  defendant  moving  transfer  to  equity. . .  14  7 

to  obtain  discharge  of  attachment . .  .221,  258  212,  222 

supersedeas 724,  748  454,  485 

book  of,  to  be  kept  by  clerk  and  cross-indexed 392  298 

satisfaction  of  judgments  to  be  entered  in 393  298 

confession  of 381-383  295 

offer  of. •. 640  427 

conveyances  under:  see  Commissioners, 

dismissing  action  by,  without  prejudice 371  289 

enforcing  satisfaction  of:  see  Enforcing,  Gfc. 

entry  of  by  clerk 384,  385  295 

on  order  book 390  296 

382  errors  in,  judicial  and  clerical.     Note  (a). 

executions  on  :  see  Executions. 
466-69    finality  of. 

for  damages  allowed  by  statute 389  296 

in  action  for  recovery  of  specific  personal  property  . .  .388  296 

on  dissolution  of  injunction 295  240 

in  action  to  enforce  lien 374-376  290,  291 

•                                                    in  favor  of  defendant 692  444 

may  be  in  rem  and  in  personam 376  291 

nisi  not  necessary 374  290 
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»agb.  JUDGMENT— Continued.  wc.         paot. 

in  action,  effect  of  on  attachment 260,  261  223 

in  agreed  case 639  427 

in  personam  not  allowed  against  absent  defendant 419  313 

lost,  action  on  generally 7  2 

in  inferior  courts 719  452 

motions  for :  see  Motions,  Summary  Proceedings. 

must  specify  clearly  relief  granted 390  296 

notwithstanding  verdict 386  295 

on  failure  to  plead 379,  380    293,  294 

set-off  or  counter-claim 387  296 

$3  petitions  in  actions  on. 

pleading  of,  mode  of,  authorized 122  166 

power  over,  of  court  after  term  expires 518  380 

in  continuous  session Appendix  729 

premature,  correction  of 516,  517,  519  «37     79 

injunction  of 5*4  3$4 

revivor  of,  against  defendant's  representatives 407  302 

service  of  copy  of  on  absent  defendants 415,  416  307 

set-off  of,  how  made 377  29* 

showing  cause  against  by  infants 391  297 

vacating,  &c,  of 5»3-5*4    3**-3*4 

void,  &c,  appeal  not  allowed  from  before  motion  to  correct 763  494 

Forms  of. 707-7*5 

Forms  of  petitions  on 5Sl-$* 

JUDGMENT  BOOK,  duties  of  clerks  concerning 392,  393  298 

satisfaction  of  judgments  to  be  entered  on 393  298 

JUDICIAL  NOTICE:  see  Facts  Judicially  Noticed. 
\       JUDICIAL  OFFICERS,  liability  of,  for  wrongful  orders,  &c. 

JURISDICTION  OF  COURTS,  facts  conferring  need  not  be  stated  in 

pleading  judgment  of " 122  166 

objection  to  by  special  demurrer. 92  '  1 16 

answer 1 18  164 

failure  to  make  does  not  waive  objection  to  jurisdiction 

subject  of  action,  but  subjects  party  to  costs 92  117 

JUROR  may  be  called  as  a  witness , 603  415 

JURY:  see  Trial,  II,  3. 

JUSTICES  OF  THE  PEACE  defined subs.  16,  732  462 

affidavits,  taking  of,  by .549  398 

certifying  of,  by 551  398 

arbitration  of  controversies  before subs.  9,  451  338 

bonds,  return  of,  and  motion  on,  before. . .  .651-1,  651-2,  653,  654,  655    433,  434 

clerks  of  their  own  courts 702,  subs.  39,  732    450,  464 

courts  of:  see  Courts,  7. 

depositions  may  be  taken  by 562  401 

executions — provisions  concerning  the  issue  of,  by 651  433 

land  can  not  be  sold  under 722  453 

injunctions  may  be  granted  by  two 273  234 

of  judgments  of,  for  less  than  $25,  forbidden .284  237 

process,  appointment  by,  of  agents  to  serve 701  449 

provisional  remedies  may  be  granted  by  two 689  443 

«ee  Judges,  Forcible  Entry  and  Detainer. 
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paob.  KNOWLEDGE—  uc         face. 

J^  |       averment  of  by  plaintiff,  when  necessary. 

denial  of,  which  constitutes  traverse subs.  7,  1 13  160 

LAND:  (see  Injuries.) 
™  \       action  for. 

Form  of  petitum,  p.  553  ;  of  answers 651 

description  of,  in 125  168 

joinder  of  causes  of 83  55 

venue  of 62  43 

conveyance  of,  by  commissioner :  see  Commissioners. 
division  of:  see  Dwision  of  Land,  firv. 

sale  of,  under  execution  from  inferior  court,  forbidden 722  453 

judgment  of  inferior  court,  how  effected 723  453 

for  debt,  in  circuit  courts  generally 694,  696    m,  446 

in  continuous  session Appendix  732 

belonging  to  persons  under  disability :  see  Sates,  5. 

LANDLORD,  action  against,  by  tenant  for  property  distrained 33  27 

action  against,  indorsement  of  levy  sufficient  taking  of  property  to 

sustain 33  27 

attachment  by,  for  rent 195  201 

see  Forcible  Entry  and  Detainer. 

LAW,  issues  of,  to  be  tried  by  the  court 312  246 

presumptions  of,  not  to  be  stated  in  pleading 119  165 

LEADING  QUESTIONS,  when  allowed  in  examining  witness 595  412 

LEAVING  COUNTY  OF  RESIDENCE  by  party,  after  commence- 
ment of  action,  effect  of  summons  elsewhere 82  54 

fraudulently,  authorizes  attachment 194  198 

to  defend  action,  party  not  liable  to  be  summoned  by  plaintiff 81  54 

witness  leaving  county  of  residence,  to  obey  subpoena,  cannot  be  sued.  542  396 

147  J  LEGAL  CONCLUSIONS,  insufficiency  of  averment  of. 
157     LEGAL  FICTIONS,  abolition  of. 

LEGATEE  AND  DISTRIBUTEE,  action  by  or  against,  to  settle  dece- 
dent's estates 428  316 

action  by  or  against,  venue  of 65  49a 

522-23  for  distribution,  &c,  venue  of 66  49b 

liable  to  direct  action  by  creditor 434  318 

refunding  bond  may  be  required  of 435  319 

LIBEL  OR  SLANDER— 
"     I       action  for. 
655  defences  in. 

defendant  may  plead  truth  and  mitigating  circumstances.  124  166 

extrinsic  facts  need  not  be  stated  in 123  166 

smallness  of  damages  assessed  in,  not  ground  for  new  trial. 341  280 

venue  of  action  for 74  51 

Forms  of  petitions*  p.  563-66 ;  of  answers 655,  656 

LIBERUM  TENEMENTUM— 

00?}       Pleaof- 

LIEN,  attachment  allowed  in  action  to  enforce 249  220 

§*£  I       attachment  unnecessary  to  create,  on  property  of  debtors,  when. 

created  on  defendant's  property,  in  action  to  enforce  judgment 442  324 

property  of  defendant  constructively  summoned 418  309 

enforcement  of,  for  debts  maturing  pendente  lite 135  183 
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enforcement  of,  for  debts  due  defendant 692  444 

713-714                             judgment  for  may  be  without  time,  &c. 374  290 

in  action  for,  personal  judgment  may  be  rendered.  .376  291 

of  attachments 212  208 

execution  on  interest  in  joint  property subs.  3,  660  435 

on  real  property  sold  under  judgment,  retention  and  release  of 699  448 

preservation  of  to  modified  judgment 521  384 

receiver  may  be  appointed  in  action  to  enforce 298,  299  241b,  242 

sales  for  satisfaction  of 694  444 

when  debts  secured  by  are  owned  by  differ- 
ent parties subs.  3,  694  445 

Forms  of  petitions,  p.  575,  576 ;  of  judgments 712,  714 

LIFE  ESTATE,  action  by  owner  for  sale  of  reversion  or  remainder. .  .491  359 

action  by  owner  and  remaindermen  for  partition.  Act  1886,  ante  , . .  368 

LIMITATION  of  action  by  creditor  against  legatee,  &c 434  318 

$  of  action  for  seduction. 

appeals  from  inferior  courts 729  460 

to  Court  of  Appeals 745  483 

application  for  new  trial 342,  344    281,  283 

by  defendant  constructively  summoned  <  J  j  i         307 

inquisitions  of  forcible  entry  and  detainer 469  348 

issue  of  execution 401  301 

revivor  of  actions 508  377 

2  set-offs. 

2  distinction  between   promise  to  pay,  and  acknowledgment  of,  debt 

barred  and  debt  not  barred  by. 
2  plea  of,  in  actions  for  torts. 

?  on  contracts. 

1  replies  to,  when  proper. 

Forms  of  pleas  of  p.  646,  647 ;  of  replies,  <SrV 674-677 

I     LIQUIDATED  DAMAGES. 

LIS  PENDENS,  debt  maturing  during,  provision  concerning. . .  .135,  694    183,  445 

ground  for  special  demurrer 92  116 

may  be  relied  on  in  answer,  &c 118  164 

waiver  of  objection  concerning 92,  118    117,  164 

how  created  (Act  March  17,  1896) 737 

LITIGATION,  claimant  of  property  in  may  intervene 29  23 

claimant  of  property  in  may  be  interpleaded 30,  31        25,  26 

substituted  for  officer  sued 31  26 

deposits  in  court  of  subject  of 223,  225,  303  <        ZA 

LOAN  of  money  by  court 308  245 

LOCAL  ACTIONS:  see  Venue  of  Actions. 

LOST  BAGGAGE,  testimony  of  husband  and  wife  concerning. subs.  I,  606  417 

LOST  JUDGMENTS:  see  Judgments. 

LOST  WRITING,  &c,  action  on,  may  be  ordinary  or  equitable 7  2 

LUNATICS:  see  Persons  of  Unsound  Mind. 

MAINTENANCE  of  wife,  pending  action  for  divorce 424  314 

MAJORITY  of  persons  authorized  may  act 679  441 

-  MALICE,  allegation  of. 

•  MALICIOUS  PROSECUTIONS:  see  Wrongful  Prosecutions. 
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mandamus  defined 477  353 

prohibition  defined 479  354 

writs  of,  how  obtained  and  prosecuted 474  351 

courts  to  decide  all  questions  in,  and  order  final 475  353 

may  make  preventive  orders  in 476  353 

appeals  from  judgments  affecting  Commonwealth 478  354 

MANDATES  OF  COURT  OF  APPEALS— 
380  entry  of  in  court  below  before  petition  for  new  trial.     Note  (a) 

when  to  issue 760  492 

proceedings  on,  in  courts  below 761  492 

enforcement  of  by  Court  of  Appeals 762  493 

MARK  of  person  who  cannot  write,  sufficient  signature,  &c.  .subs.  7,  732  462 
MARRIAGE  of  female  party,  husband  may  be  joined  with  her  on  mo- 
tion   subs.  5,  34  28 

68  promise  of,  action  on. 

MARRIED  WOMEN  :  (see  Divorce,  Husband.) 

33  I  actions  by  and  against  generally   34  27 

for  alimony  or  divorce :  see  Alimony  or  Divorce. 

venue  of 76  52 

dower  or  divison  of  land 499  365 

sale  of  real  property  of,  if  an  infant  or  of  unsound 

mind 489-498    357-3*5 

defence  by,  of  action  against  husband 34  28 

depositions,  for  or  against,  taking  on  interrogatories  with  husband's 

consent 572  405 

disability  of,  removed  generally.  .J35,  p.  33;  $36,  p.  34;  J  59,  subs. 
7,  p.  46;  i  117,  subs.  3,  p.  163;  i  126,  p.  169;  {391,  p.  297; 
8415,  p.  307;  \  517,  p.  397;  §  573,  subs.  2,  p.  405;  \  574,  p. 
406;  $  606,  subs.  7,  p.  417;  g  627,  p.  425;  {  743,  subs.  I,  p.  482; 
$  745,  p.  483;   §  756,  subs.  2,  p.  489;  i  757,  subs.  5,  p.  490. 

dower,  sale  of  contingent  right  to 495  364 

602  necessaries,  action  on  contract  for. 

Form  of  petition 602 

next  friend,  not  to  sue  as 37  35 

notice  to,  service  of  on  husband 629  425 

summons  of,  service  on,  if  of  unsound  mind 53  42 

out  of  the  State 56  43 

husband,  service  of  on  wife 53  42 

testimony  of,  when  competent 606  417 

Form  of  petition  against,  on  ante-nuptial  contract 519 

MASCULINE  GENDER  defined subs.  3,  732  462 

MASTER  COMMISSIONER  may  take  affidavit subs.  1,  549  398 

see  Commissioner. 

MATERIAL  ALLEGATION  defined 127  171 

when  taken  as  true,  unless  traversed 126  169 

MATERIAL  ISSUE  must  be  formed  by  pleadings 114  162 

MATERIAL  VARIANCE  defined 129  *7* 

amendments  to  cure IS9  172 

MATTER  irrelevant  or  redundant,  to  be.stricken  from  pleadings 121  166 

MATURITY,  arrest  or  attachment  for  debt  before 237-248    aiS-220 

MAYOR'S  COURTS:  see  Courts,  8. 
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232 


291 


117 


683 


.  MEASURE  OF  DAMAGES :   see  Damages.                                               «c.  pagb. 

MESNE  PROFITS,  action  for  not  barred  by  forcible  entry  and  detainer. 468  348 

MINISTER,not  to  testify  concerning  confessions  without  consent. subs.  4, 606  417 
MINISTERIAL  OFFICER:  (see  Officers), 

may  act  by  lawful  deputy 678  441 

MINOR:  see  Infant. 

MISCELLANEOUS  PROCEEDINGS  authorized  by  Code 616-21  422-23 

MISCELLANEOUS  PROVISIONS  OF  CODE 678-99  441-48 

MISCONDUCT  of  jury,  prevailing  party,  or  attorney,  ground  for  new 

trial subs.  2,  340  271 

MISFORTUNE,  unavoidable,  ground  for  new  trial subs.  7,  518  380 

MISJOINDER  of  causes  of  action,  provision  as  to  correcting 85  57 

of  causes  of  action,  waiver  of  objection  for .# 86  57 

MISNOMER,  correction  of 134  175 

MISPRISION :  see  Clerical  Misprision. 

MISTAKES,  correction  of,  &c 129-139  172-84 

MITIGATING  CIRCUMSTANCES  and  truth,  may  be  pleaded  in  libel 

or  slander 124  166 

MONEY,  action  for,  includes  action  for  damages subs.  8,  732  462 

deposit  of  by  defendants,  in  lieu  of  bail 159  189 

in  court  by  trustee,  &c,  may  be  required 303  244 

bank  by  court 307  244 

enforcement  of  surrender  of,  in  action  to  enforce  judgment 443  325 

may  be  confided  by  court  to  sheriff 306  244 

lent  by  court,  on  consent,  &c 308  245 

garnishee  may  pay  to  sheriff  or  into  court 223  213 

in  court,  attachment  of 207  206 

MONTH  means  calendar  month subs.  25,  732  463 

MORTGAGE,- foreclosure  of  forbidden 375  291 

in  actions  to  enforce — appointment  of  receiver 299  242 

attachment  may  be  granted 249  220 

judgment  in  rem  and  in  personam 376  291 

sale  may  be  ordered  without  giving  time  . . .  .374  290 
when    sale   not   ordered   unless   entire   debt 

due subs.  3,  694  445 

injunctions  in  cases  of. 

of  land  by  order  of  court.     Act  of  1882 360 

right  of  mortgagee  to  rents,  &c. 

Form  of  petition,  p.  575,  576 ;  of  judgments 712-14 

MOTIONS,  defined 623  424 

available  instead  of  demurrer,  when. 

docket  of,  to  be  kept  by  clerk  347  284 

calling  of 356  285 

entries  on .352  284 

must  show  date  and  object  of 355  285 

names  of  parties  and  attorneys  . . .  .353  285 

entry  on  is  motion 362  286 

for  additional  surety  on  bail  bond 165  190 

injunction-bond 288  238 

judgments,  &c 444  325 

forthcoming  of  attached  property 232, 258    217, 222 

new  trial 34Q-44  271-83 
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for  surety  for  costs 620  423 

on  bond  to  suspend  execution  or  distress- warrant 648,  651,  652  432, 435 

tenant's  bond  to  discharge  levy  of  distress- warrant 654  434 

to  affirm  judgment  as  delay-case 759  491 

appoint  guardian  ad  litem subs.  2,  38  35 

correct  error,  when  necessary  before  appeal 516,  763  378,  494 

to  discharge  attachment. ...265  224 

bond  to  suspend  execution-sale 650-52  433 

dismiss  appeal 757  490 

dissolve  or  modify  injunction 289-94  239,  240 

only  one,  on  whole  case,  allowed.  .294  240 

set-off  one  judgment  against  another 377  292 

vacate  order  of  arrest  or  reduce  bail 177  193 

affidavit  on  trial  of 178  193 

Forms  of  notices 683-91 

MOTIVE  OR  INTENTION— 
\Ja\   pleadings  concerning. 

MULTIPLICATION  OF  ACTIONS— 


76 1 
127 
148 
5*4 


costs  incurred  by  unnecessary 687  443 

MULTIPLICITY  OF  MATTER,  pleadings  concerning. 
MUNICIPAL  CORPORATION— 
233  injunctions  against  trespasses,  &c,  by. 

service  of  summons  against subs.  2,  51  40 

MUSTER,  service  of  process  on  person  attending 666  438 

MUTILATED  WRITING,  action  on 7  2 

NAMES  OF  PARTIES,  action  for  discovery  of 685  443 

correction  of  mistake  concerning 134  175 

provisions  concerning  unknown  defendants 691  443 

statement  of,  in  caption  of  pleadings no  158 

"*|  NEGLIGENCE,  pleadings,  &c,  concerning. 

Forms  of  petitions  averring 549*  S^° 

NE  EXEAT,  writ  of,  abolished 688  443 

NEGOTIABLE  PAPER,  actions  against  parties  to 26  20 

\aa\       provision  as  to  assignment  of  chose  in  action  does  not  apply  to 19  11 

682  I  NEW  ASSIGNMENTS. 

"*3  J  NEW  MATTER,  party  may  testify  concerning  new  matter  stated  in 

answer  to  interrogatories 608,  609  420 

NEW  PARTIES  may  be  required  by  court 28  21 

NEW  TRIAL  defined 34©  271 

271-80  [grounds  for 34©  271 

)  application  for,  by  motion 343  282 

when  to  be  made 342  281 

petition,  when  and  how  made 344  ^3 

defendant  constructively  summoned 414,  415  3°7 

decree  of  divorce  not  affected  by 344  &3 

not  granted  for  smallness  of  damages,  &c 341  280 

more  than  twice,  in  any  case,  because  verdict  not  sus- 
tained by  evidence. 341  280 

provisions  concerning,  in  inferior  courts 714  45* 
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NEXT  FRIEND,  actions  by 35  33 

affidavit  of,  for  warning  order 58  44 

costs  of  action,  liability  of,  for 37  35 

when  required  to  give  security  for 619  423 

qualifications  of,  and  affidavit  concerning 37  35 

service  of  notice  on 627  425 

attorney  for 632  425 

verification  of  pleadings  by subs.  3,  117  164 

713     NISI  JUDGMENT  allowed,  but  not  required. 

NO  CONSIDERATION:  see  Considerations  of  Contracts. 
NON  COMPOS  MENTIS:  see  Persons  of  Unsound  Mind. 
NON  EST  FACTUM— 
121  general  plea  of. 

128  special  pleas  of. 

Forms  of. 623,  639 

NON-JOINDER  OF  PARTIES subs.  4,     92  117 

NON-RESIDENTS— 

see  Defendants  Constructively  Summoned,  and  Sureties  for  Costs. 
NO  PROPERTY  FOUND— 

return  of  authorizes  action  to  enforce  satisfaction  of  judgment 439  323 

597  not  necessary  to  create  lien. 

NOTARY  PUBLIC— 

affidavits  may  be  made  before subs.  I,  549  398 

depositions  may  be  taken  before 562  401 

537  \        duties  of  as  to  protests,  &c. 
5         NOTE :  see  Promissory  Note. 

NOT  FOUND,  return  of,  as  to  person  arrested,  necessary  to  fix  liabil- 
ity of  bail 171  192 

NOTICE— 
2?^  \       character  and  contents  of,  generally .446,  624    328,  424 

£*  1       of  acceptance  of  offer,  generally. 

to  compromise 634  426 

application  for  injunction 275,  276  235 

dispenses  with  service  of  order 282  237 

filing  interrogatories 142,  144    185,  186 

pleadings 106,  108,  109  145 

inquisition  of  forcible  entry  and  detainer 455  343 

motion  for  additional  security  on  attachment-bond 236  217 

injunction-bond 288  238 

judgment  against  attorney,  officer,  or  surety 445  328 

to  discharge  attachment 268  225 

dissolve  injunction 290  239 

sell  attached  property 218  211 

vacate  order  of  arrest 177  193 

objections  to  sufficiency  of  bail 165  190 

taking  oath  of  insolvency 158,  168    189,  191 

sales  by  order  of  courts,  generally 696  446 

to  attorneys , . .  .631  425 

creditors,  in  actions  to  settle  decedents'  estates 430,  431  317 

trust-estates 438  321 
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72,  509        defendants  of  an  event,  &c. 

take  depositions :  (see  Evidence,  3. ) 

service  of,  by  whom  made,  generally 624  424 

may  be  directed  by  court,  when 626  424 

mode  of,  generally 624,  625  424 

on  agents 625  424 

attorneys 625,  631   424, 425 

corporations 628  425 

husband  and  wife 629  425 

parties  generally,    of   motions  and    proceedings  in 

court,  &c 631  4*$ 

persons  constructively  summoned 630  425 

under  disability 627  42$ 

Forms  of, 683-691 

NUISANCES— 
99  actions  for. 

230  injunctions  against. 

Forms  of  petitions 569-71 

NUMBER  defined subs.  4,  732  462 

NUMEROUS  PARTIES—       , 

when  part  may  sue  or  defend  for  all '. 25  20 

notice  to,  service  of. 626  424 

court  may  require  depositions  against  to  be  taken  on  inter- 
rogatories  subs.  3,  573  4°6 

OATH— 

affirmation  may  be  substituted  for 680  44* 

included  by  word subs.  23,  732  463 

of  insolvency,  taken  by  arrested  debtor,  upon  reasonable  notice, 

&c 158,  168   189, 19" 

may  be  administered  by  arbitrator sabs.  7,  451  334 

clerk  of  court 671  439 

judge,  &c 549  39* 

ministerial  officers  to  bail  or  surety. . .  164,  683   190,  44s 
OFFER  TO  COMPROMISE— 

effect  of  acceptance  or  refusal  of 634,  635  4*6 

not  cause  for  postponement 636  4*7 

OFFER  TO  CONFESS  JUDGMENT— 

for  part  of  demand,  effect  of 640  4*7 

OFFICE,  usurpation  of:  see  Repealing  or  Vacating  Charters^  &v. 
OFFICER— 

duty  of,  as  to  property  attached  in  his  possession 204  206 

evidence  of,  how  taken 554-556  400 

judgment  or  determination  of,  how  pleaded 122  i# 

may  appoint  person  to  serve  summons subs.  2,    47  39 

surrender  property  levied  on  into  court  in  action  by  claimant. .  31  ** 
and   have  plaintiff  in  writ   substituted  as 

defendant 32  *7 

ministerial,  may  act  by  deputy 678  441 

administer  oath  to  bail  or  surety 164,  683  19*  44* 

motion  against  for  money  collected,  &c:  see  Summary  Proceedings. 
88,  131    plea  of  justification  under  legal  process. 
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return  of,  how  amended,  &c 49  40 

venue  of  action  against subs.  2  and  3,     63  49a 

who  may  execute  process 47,  667      39,  438 

OFF-SET :  see  Set-off. 

ONUS  PROBANDI :  see  Evidence,  5. 

OPINIONS  of  Court  of  Appeals  to  be  in  writing,  in  all  cases 765  496 

ORAL  EXAMINATION  of  witness  defined  (see  Examination) 546  397 

ORAL  TESTIMONY  :  see  Evidence,  4. 

ORDER-BOOK,  entry  of  judgments  on 390  296 

ORDERS  defined 622  424 

common,  action  on  26  20 

final,  concerning  appointment  of  receiver 298  241b 

attachments 266,  267  224 

mandamus  and  prohibition 475  353 

for  provisional  remedy,  when  inferior  court  to  dispose  of 721  453 

of  delivery  of  personal  property 181  194 

breaking  doors,  &c,  to  execute. . .  .675  440 

reference  to  commissioner,  by  clerk,  during  vacation 431  317 

survey,  by  clerk,  in  vacation 671  439 

warning :  see  Summons,  2. 

to  prevent  damage  pending  motion  for  mandamus  or  prohibition  . .  .476  353 
ORDER  OF  TRIAL :  see  Trial. 
ORDINARY  ACTION— 

answer  in,  time  of  filing,  generally 102  145 

in  circuit  courts  in  continuous  session 731 

dismissal  of,  as  to  defendants  not  summoned,  to  obtain  trial 363  286 

distinction  between  ordinary  and  equitable 6  2 

docket  of:   see  Dockets. 

equitable  defence  to  must  be  pleaded 17  8 

error  as  to  form  does  not  abate 8  4 

how  corrected subs.  2  and  3,     10  4 

waiver  of 15  7 

exhibits  in,  when  a  part  of  record subs.  1  and  3,  128  171 

on  which  action  is  founded,  must  be  filed  or  accounted  for.  120  165 

for  division  of  land,  &c 499  365 

does  not  affect  equity  jurisdiction,  .subs,  16,  499  367 
interrogatories  in :  see  Interrogatories  to  Parties. 

issue  of  law  in  may  be  heard  on  first  call  of  docket 359  285 

judgment  in  can  not  be  annulled  or  modified  in  equity,  except,  &c. .   17  8 

does  not  bar  set-off  or  counter-claim 17  8 

on  failure  to  defend 359  285 

on  lost  writing 7  2 

to  vacate  charters  or  prevent  usurpation  of  office 480-88      355-57 

time  of  filing  pleadings  in:   see  Time  of  Pleading. 

transfer  of:  see  Transfer. 

trial  of:  see  Trial. 

venue  oil  see  Venue  of  Actions. 

OTHER  COUNTRY  defined subs.  21,  732  463 

PAPERS— 

filing  of,  time  of,  to  be  indorsed  by  clerk 669  439 

with  pleadings  when  necessary 120  165 
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filing  of,  with  pleadings  when  permitted 128  171 

genuineness  of,  when  regarded  as  admitted 527  393 

lost,  action  on 7  t 

original,  to  be  transmitted  from  inferior  courts,  &c,  on  appeal 725  457 

transmission  of,  to  Court  of  Appeals subs.  2,  743  4S2 

PARAGRAPHS— 

pleadings  to  be  in  separate,  numbered,  paragraphs,  when.  .subs.  3,  113  160 

PARTIAL  DEFENCE  allowed subs.  2,  113  160 

PARTIES,  defined subs.  35,  732  4*4 

action  for  discovery  of  name  of. 685  443 

caption  of  pleading  to  state  names  of no  15S 

creditors,  by  filing  claim  with  commissioner,  become 432  318 

having  common  or  general  interest,  how  to  sue  or  defend 25  20 

judgment  for  or  against  one  or  more  of 363,  369,  370,  373 1       jqq 

numerous,  action  by  or  against  part  for  all 25  20 

notice  to  part  for  all,  by  order  of  court 626  4*4 

court  may  require  depositions  against  to  be  taken  on  in- 
terrogatories  subs.  3,  573  & 

real  in  interest,  must  bring  action,  generally 18  9 

testimony  of,  when  allowed  for  themselves 605,  606    416,417 

required  against  themselves subs.    8,  606  4*8 

PARTITION— 

joinder  of  causes  of  action  for subs.  4,    83  55 

jurisdiction  of  equity  concerning,  not  affected  by  Code. .  .subs.  16,  499  3*7 

of  land  on  petition  of  life-tenant  and  remaindermen.    Act,  1886,  ante,  fo 

venue  of  action  for 62,  66  48, 49© 

PARTNERSHIP— 

Form  of  action  to  dissolve  and  settle . . . , 605 

PARTNERSHIP  PROPERTY:  see  Joint  Property. 
PAUPER :  see  In  Forma  Pauperis. 
PAYMENT— 

of  money  by  garnishee,  into  court  or  to  sheriff 223  **3 

or  property  into  court  by  plaintiff  or  defendant  seeking 
relief. 
124  plea  of. 

Form  of  plea  of 642 

PAYOR— 
541  of  negotiable  discounted  note  is  not  on  footing  of  party  to  a  bill  of 

exchange.     Note  (e). 
PENALTY— 
70,513     in  contracts. 

venue  of  action  for subs.  I,    63  49 

PENDENCY  OF  ACTION:  see  Lis  Pendens. 
PENITENTIARY— 

testimony  of  officers  of 554-55**  *°° 

PERISHABLE  PROPERTY,  sale  of,  when  attached 218  *» 

PERPETUATING  TESTIMONY 610-15  4*>-JI 

PERSON,  corporation  included  by  word subs.  5,  732  & 

joinder  or  causes  of  action  for  injury  to,  &c 83  $5 

venue  of  action  for  injury  to 74  51 
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wge.    PERSONAL  INJURIES:  sec  Injuries.  s«c         page. 

PERSONAL  JUDGMENT— 

may  be  rendered  in  action  to  enforce  lien 376  291 

not  allowed  against  defendant  constructively  summoned 419  313 

PERSONAL  PROPERTY:  see  Property. 
PERSONAL  REPRESENTATIVE:  see  Representatives. 
PERSON  OF  UNSOUND  MIND— 

as  to  actions  by  and  against :  see  Infants. 

(  162, 169 
distinctions  between  plaintiffs  and  defendants. .  .116,  126,  574,  743,  745  J  406,482 

I         483 

in  asylum,  venue  of  action  against 69  50 

notice  to,  bow  served 627  425 

summons  against,  how  served 53  42 

not  allowed  to  be  served  out  of  State 56  43 

testimony  of  parties  against subs.  2,  5,  6,  606    417,  418 

words  include  persons  destitute  of  mind subs.  40,  732  464 

PETITIONS— 

amendment  of,  generally 134  175 

after  demurrer  filed  in  vacation 109  145 

sustained 94  119 

before  answer 132  174 

costs  of. 94,  113     119, 160 

verification  of. 139  184 

caption  of,  requisites  of. 1 10  158 

delivery  of  copy  of,  to  defendant  out  of  State,  is  actual  summons  . .  56  43 

but  does  not  authorize  personal  judgment 419  313 

embraces  answers,  &c,  setting  up  counter-claim,  &c subs.  36,  732  464 

filing  of,  by  person  intervening  in  action 29  23 

and  having  summons  issued  is  commencement  of  action. . .  39  37 

for  annulment  of  judgment  of  divorce 426  316 

discovery  of  name  and  residence  of  party 685  443 

division  of  land,  &c subs.  I,  499  365 

new  trial 344  283 

perpetuation  of  testimony 610  420 

vacation  or  modification  of  judgment 520  383 

84  in  actions  for  breaches  of  duty  implied  by  law. 

105,  106  conversion  of  property  to  defendant's  use. 

102—105  injury  to  property. 

91-93  reputation. 

96-102  the  person  generally. 

106-108  specific  personal  property. 

84,  85  torts  generally. 

88-90  wrongful  prosecutions. 

61-79  on  express  contracts. 

80-83  implied  contracts. 

83  judgments. 

in  statutory  causes  of  action. 

109-1 11  to  recover  real  property. 

interrogatories  may  be  annexed  to,  when 1 40,  143     185, 1 86 

paragraphing  of. subs.  3,   1 13  160 

prayer  of,  must  be  for  specific,  and  may  be  for  general,  relief. 90  59 

relief  specifically  prayed  for,  alone  granted,  if  no  defence  is  made. .  90  59 
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page.  PETITIONS-Continued.                                                                                «c  mo. 
*    \       replies,  instead  of,  when  proper. 

requisites  of. 90  $9 

61  statement  of  causes  of  action  in,  generally. 

113  equitable  causes  of  action  in. 

legal  and  equitable  causes  of  action  in subs.  2,  1 13  160 

supplemental,  when  allowed,  Sec 135  iSj 

verification  of,  generally 1 16  162 

by  whom  to  be  made 117,  550    163,398 

may  be  made  on  or  before  calling  action  for  trial 137  iSj 

amendments  to ." 139  ih 

unnecessary  in  action  for  alimony  or  divorce 421  JU 

division  of  land 499  367 

writings  which  may  be  filed  with 128  171 

must  be  filed  with 120  165 

PHYSICIAN— 

certificate  of,  to  prevent  service  of  summons  on  lunatic 53  4* 

evidence  of,  how  taken 554-56  4°° 

PLAINTIFF— 

who  may  join  as 22, 24  15.  *> 

when  word  embraces  defendants subs.  36,  732  464 

PLEADINGS  defined 87  5s 

1.  In  Actions — 

allegations  of,  affirmatire,  only  to  be  answered 1 12  160 

alternative  allowed,  but  inconsistent  forbtdden.subs-4, 1 13  160 

what  are  material 1*7  lll 

*  Ken  to  be  taken  jls  true,  against  absent  defendant 409  30$ 

generally 126  169 

alio***  brCVvie 89  5* 

aatecimeuts  of,  after  demurrer  sustained 94  1*9 

generally 8,  134  4.175 

o»:so£ 94,  "3    "fclfo 

ca^se  for  ccrtissanee,  wfcen 136  183 

pe:;::oa«  before  answer,  generally 132  1/4 

*er.fca::ca  ?: 139  l8* 

car  Sos  of.  £f zeraUr    110  15* 

ar>w?r.  w  iea  ;o  a>e»r::a  sei-^tfor  coaatcr-daim.sabs.  4,    97  14*> 

rer'r.  v>«  re  =res::  jc  ,\s::«-cj« sabs.  4,     97  14° 

ca-i«*  c<*  ac::ea  :ia:  =ht  Sr  srasec  ::=. sabs.  2,  113  *&> 

l«>  v\as:r*o:^3  of,     N.*»  is, 

aeJi«v>f>  ">a:  =:a*  >f  >:a»i  := schs.  2,  113  «6° 

^*ot-'*^   ::.  >,\-:.    :•« ■<»  '43 

;«c- -:  ^  *  \iri    r «5  l6* 

f>..r^xvkrc::  >r  <n-i 119  "5 

e\v *  * ^<c    i>  *  tceo  -re:  >t  >ci^ *    -  *ct.ca  t;c  sia=  5cr  or  UbcL 123  w* 

2'    \£  o£  t    0*      v**:      *rr  .•vrr**  s*: 133  !*5 

'f^i>-.^.xT^     1 IO8.I09  145 

v.«i:^.^v-.^.-.  -....."      «  5» 

$t,M«f  1    ;iv  *  »»v*e*  octice«"i    ^  - 113 

^M^t  t     -a*t*oc-   se*^"*-    -    .■  *-'  -  *r~ 

•i,.^ -v$i.v»  -^a-ttwvsc  "v      M«X  H3    l*$-x* 
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fagk.  PLEADINGS— Continued.  sec.         page. 

irrelevant  and  redundant  matter  in 121  166 

issue  must  be  formed  by 1 14  162 

jurisdiction,  facts  which  gave  to  court  rendering  judgment  need  not 

be  stated . 122  166 

language  of,  to  be  English 115  162 

legal  and  equitable  matters  allowed  in 113  160 

oral,  when  allowed 705  450 

paragraphing  of. subs.  3,  1 13  160 

presumptions  of  law,  &c,  not  to  be  stated  in subs.  1,  119  165 

private  statutes,  how  stated  in subs.  2,  119  165 

reply,  &c,  when  not  allowed 112  160 

sham,  forbidden subs.  8,  1 13  161 

supplemental 135  183 

variance  between  proof  and 129,  130     172, 174 

verification  of. 116,  117,  550/  ,62»  *j*| 

after  filing 137,  138     183, 184 

writings  required  to  be  filed  with 120  165 

allowed  to  be  filed  with 128  171 

when  to  be  in  writing 115  162 

2.  In  Attachments — 

affidavits  of  parties  to  action  constitute 263  223 

PLEAS  OF  AVOIDANCE— 

123  1.  In  actions  on  contracts  generally. 

124  plea  of  accord  and  satisfaction. 
130  arbitration. 

125  cancelment  of  contract. 

129  covenants  performed. 

130  former  judgment. 
127  fraud. 

127  illegality. 

125  impeachment  of  consideration  of  written  contract. 

129  limitation. 

127  mistake. 
124  payment. 

63  performance  of  condition  precedent. 

130  readiness,  request,  &c. 

128  special  plea  of  non  est  factum. 

2.  In  actions  for  torts. 

for  libel  or  slander :  see  Libel  or  Slander. 
132  malicious  prosecution :  see  Wrongful  Prosecutions. 

131  trespass  to  the  person  under  legal  process. 
131  property  under  legal  process. 

131  the  person  without  legal  process. 

132  personal  property. 
132  real  property. 
132          limitation. 

3.  Generally. 

express  admission  of  facts  unnecessary  in subs.  6,   1 13  160 

PLEAS  TO  APPEALS 758  490 

POLICE  COURTS:  see  Courts,  10. 
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rAGB.  SBC  tABL 

POLLING  OF  JURY  on  return  of  verdict 524  256 

146     POSITIVENESS  in  pleading  required. 

POSSESSION— 
*«  I       of  personal  property,  action  for  generally. 

immediate  possession,  action  for:  see  Claim  and  Delivery, 

Form  of  petition '. 554 

1 09- 1 1     of  real  property,  action  for 125  i65 

Form  of  petition 553 

109  proof  of,  under  plea  denying  plaintiff's  title. 

POSTAGE— 

prepayment  of,  to  examining  officer,  required,  generally 583  408 

clerk,  before  returning  deposition  to  officer.subs.  1, 588  410 

POSTMASTER— 

evidence  of,  to  be  taken  by  deposition 554         400 

unless,  &c 555,  556  4°° 

POSTPONEMENT  OF  TRIAL— 

affidavit  for,  on  account  of  absence  of  evidence 315  249 

amendment  of  pleadings,  when  cause  for 129,  136    172, 183 

to  cure  immaterial  variance,  not  cause  for.  130  174 

as  to  parties  not  summoned  in  actions  on  contract 363  286 

for  failure  to  answer  interrogatories  in  equitable  action 142  18$ 

ordinary  action 145  186 

offer  to  compromise,  not  cause  for 636  427 

of  motion  to  dissolve  or  modify  injunction 292  240 

trial  of  attachment 259  222 

POWER,  a  majority  of  persons  authorized,  may  exercise 679  44* 

PRAYER  FOR  RELIEF:  see  Relief. 
PRECEDENCE  OF  ATTACHMENTS— 

shall  be,  generally,  according  to  time  of  delivery  to  sheriff 202  204 

on  fund  in  court 207  206 

reference  to  commissioner  to  ascertain 235  217 

PREFERENCE  OF  CREDITORS— 

action  to  subject  property  conveyed,  &c.     Form  of  petition 600 

PREJUDICE  TO  FUTURE  ACTION— 

when  dismissal  may  be  without 371  289 

PRELIMINARY  PROVISIONS  of  Code 1,  2,  3  1 

PREMATURE  JUDGMENT— 

rendering  of  is  clerical  misprision subs.  I,  2,  517  379 

correction  of  may  be  by  motion  upon  notice,  &c 519  3^ 

and    appeal    after- 
ward...  516  378 

injunction  against 524  384 

PRESUMPTIONS  OF  LAW— 

150  must  be  rebutted. 

1 5 1  not  be  stated  in  pleading 1 19  165 

]%2  J  PRESUMPTIVE  KNOWLEDGE  of  facts. 

PRIEST  not  to  testify  concerning  confession  without  consent. subs.  4,  606         4*7 
149  i  PRIMA  FACIE  CAUSE  OF  ACTION,  sufficiency  of. 

PRINCIPAL:  see  Agent,  Attorney,  Surety. 

PRINTER,  PUBLIC,  shall  print  docket  of  Court  of  Appeals 754  488 

PRINTING  included  by  word  "  writing  " subs.  6,  732  4& 
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fagi.  PRIORITY  OF  ATTACHMENTS:  see  Precedence,  &c.  s*c.  page* 

PRISONERS— 

confined  in  penitentiary  are  persons  under  disability subs.  31,  732  463 

action  against,  defence  of subs.  2,  36,  38,  59  34, 35, 4$ 

in  favor  of,  prosecution  of. subs.  2,  35  33 

next  friend  in subs.  1,  37  35 

liable  for  costs,  unless,  &c.  subs.  2,    37  35 

may  be  required  to  secure  costs.  .  .  .619  423 

allegations  against,  must  be  proved  though  not  traversed .  .subs.  1,  2,  126  169 

appeal  by,  allowed  within  one  year  after  disability  removed 745  483 

certiorari  may  be  granted  to 743  482 

defensive  pleading  for,  need  not  be  verified subs.  2,  1 16  162 

depositions  against,  must  be  taken  on  interrogatories 574  406 

judgment  against,  copy  of,  can  not  be  served  on 415  307 

notice  to,  service  of 627,  632  425 

summons  of,  how  served  in  this  State. 54  42 

^                              actual,  can  not  be  made  out  of  this  State 56  43 

constructive:  set  Summons,  2. 

venue  of  action  against 69  50 

PRIVATE  CORPORATIONS:  see  Corporations. 
PRIVATE  STATUTES— 

52           manner  of  pleading subs.  2,  1 19  165 

may  be  pleaded subs.  I,  119  165 

PRIVIES,  appeals  by  and  against 734  465 

PRIVILEGED  COMMUNICATIONS,  what  are subs.  1,  4,  606  417 

PROBABLE  CAUSE— Form  of  plea  of. 656 

PROBATE  OF  WILLS ^ 

venue  of  action  or  proceeding  concerning 64  49a 

provisions  of  General  Statutes  as  to,  adopted 470  349 

PROCEEDINGS— 

amendments  of,  generally 134  175 

in  court  below,  upon  return  of  cause  from  Court  of  Appeals 761  492 

special,  defined 3  1 

embraced  by  word  "action " subs.  34,  732  463 

to  reverse,  vacate  or  modify  judgments 513-24      378-84 

see  Appeals,  Judgments,  Mandamus,  Motion,  Summary  Proceedings. 
PROCESS:  see  Summons. 

defined subs.  26,  732  463 

direction  of,  generally 40,  667      37,  438 

from  inferior  courts 701  449 

issuing  of,  before  petition  filed,  forbidden. 663  437 

is  commencement  of  action 39  37 

on  holiday 664,  665  437 

officer  or  person  to  execute 47,  667,  668      38,  438 

"  prevented  by  force  "  not  sufficient  return  of 677  440 

service  of,  on  holiday  or  Sunday 665,  666    437,  438 

by  breaking  building,  &c 675,  676  440 

time  of  reception  of,  to  be  indorsed  by  officer 674  440 

PROCHEIN  AMI :  see  Next  Friend. 

PROCONFESSO:  see  Judgment. 

PROFERT,  when  to  be  made 120  165 
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page.  PROHIBITION:  sec  Mandamus  ami  Prohibition.  s*c.        *«** 

PROLIXITY:  see  Multiplicity. 
PROMISE  TO  PAY  MONEY— 
82  averment  of,  in  action  on  implied  contract. 

Forms  of  petitions  on i        *u 

PROMISE  TO  PAY  VALUE  OR  DAMAGES— 

allegation  of,  must  be  verified subs.  5,  116  163 

need  not  be  proved  unless  traversed. subs.  4,  126  169 

PROMISSORY  NOTE— 

action  against  parties  to,  may  be  joint  or  several 26  20 

by  assignee  of,  is  without  prejudice  to  defence,  &c 19  u 

540  negotiable  and  discounted,  action  on. 

transferred  pending  action,  assignee  may  be  made  party,  &c 20  14 

lost,  &c,  action  on 7  2 

Forms  of  petitions, n {*»£ 

defences  to  petitions  on  :  see  Answers  in  Forms. 

PROOF— 

amendments  to  conform  to 129,  134    17*  *75 

burden  of:  see  Evidence,  5. 

effect  of  variance  between  proof  and  pleadings 129,  130    172, 174 

failure  of,  is  not  variance 131  '74 

order  of  introduction  of subs.  3,  317,  592,  593    251,412 

PROPERTY— 

I.  Generally,  definition  of. ... ; subs.  1 1,  732         462 

action  for,  joinder  of  causes  of. 83  55 

venue  of:  see  Venue  of  Actions. 
attachment  of:  see  Attachment. 

claimant  of,  may  intervene  in  actions  concerning 29  23 

sales  of:  see  Sales  by  Order  of  Court. 

II.  Personal,  defined subs.  10,  732         462 

106  action  for  possession  of  (see  Claim  and  Delivery,  &c.) 

Form  of  petition 554 

of  partners,  &c:  set  Joint  Property. 

III.  Real,  definition  of. subs.  9,  732  462 

answer  must  describe  part  claimed  by  defendant,  in  action  for .  subs.  2, 1 25  1$ 

belonging  to  decedent's  estate,  may  be  sold  to  pay  debts 429  3'7 

conveyance  of,  by  commissioner,  generally 394-400  298, 300 

division  of,  &c 499  3^S~^ 

execution  from  inferior  courts  can  not  be  levied  on 722  453 

judgments  of  inferior  courts,  how  satisfied  by  sale  of 723  453 

of  joint  owners :  see  Joint  Property. 

petition  must  describe,  so  that  it  may  be  identified subs.  I,  125 

sales  of:  see  Sales  by  Order  of  Court. 

view  of,  by  jury 318  255 

PROSECUTION,  CRIMINAL  OR   PENAL,  admission  of  allegation 

subjecting  party  to  need  not  be  verified subs.  7,   1 16  l$3 

malicious :  see  Wrongful  Prosecutions. 
65~|  PROSPECTIVE  PROFITS,  right  to  recover. 

'  '  PROVISIONAL  REMEDY:  see  Arrest  and  Bail,  Claim  and  Delivery, 
Attachment,  Injunction,  Receiver,  Deposit  in  Court. 
PROVISIONS  OF  CODE— 

amendments  allowed  to  make  pleadings  conform  to 134  *75 
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facb.  PROVISIONS  OF  CODE— Continued.  «c.         pagb. 

applicable  to  actions  now  pending 837  497 

general 663-77      437-4© 

miscellaneous 678-99      441-48 

rules  for  construction  of 732,  733    461, 464 

PUBLICATION— 

of  notice  to  creditors  of  action  to  settle  estate 430-38      317-21 

see  Salts  by  Order  of  .Court. 
PUBLIC  CORPORATION:  see  Corporation. 

PUBLIC  DEBTORS, provisions  of  General  Statutes  concerning,adopted.  450  330 

PUBLIC  OFFICERS:  see  Officers. 
PUBLIC  PRINTER— 

required  to  print  docket  of  Court  of  Appeals subs.  2,  754  488 

PUIS  DARREIN  CONTINUANCE— 

supplemental  pleadings  allowed  to  state  new  matter 135  183 

PURCHASE-MONEY— 

Form  of  petition  to  enforce  lien  for 576 

PURCHASE  OF  LAND— 
503  action  for  damages  for  non-performance. 

578  rescission  of  executed  contracts. 

582  executory  contracts. 

577  specific  performance. 

PURCHASER  OF  PROPERTY— 

at  decretal  sale,  shall  give  bond 697  447 

for  which  lien  exists 699  448 

entitled  to  conveyance,  when  sale  confirmed 394  298 

possession   of  personal   property,   upon 

complying  with  terms  of  sale 698  448 

fraudulent,  attachment  in  action  against 250  220 

under  execution,  &c,  must  look  to  indemnifying  bond 643  430 

PURSUIT  of  property  removed  to  avoid  attachment 213,  256    209,  222 

QUALIFICATIONS— 

of  bail 164  190 

surety 683,  684  442 

QUARTERLY  COURT:  see  Courts,  10. 

QUESTIONS,  leading,  what  are  and  when  allowed 595  412 

613     QUIETING  TITLE  to  land,  action  for.     (Act  March  9,  1854) 739 

QUO  WARRANTO  abolished  as  to  charters,  &c 480  355 

RAILROAD  COMPANIES— 

service  of  summons  on 5 l  40 

venue  of  action  against 73  51 

RATE  of  damages  recoverable 345  *&3 

57J  }  RATIFICATION  of  contract  by  infant. 

*£  I  READINESS,  REQUEST,  &c,  pleading  of. 

Forms  of  pleas  of  readiness 649 

REAL  PARTY  IN  INTEREST,  action  to  be  in  name  of,  generally. . .   18  9 

REAL  PROPERTY:  see  Land. 

REAL  REPRESENTATIVES:  see  Representatives. 

REBUTTER— 

allowed,  if  necessary  to  form  issue 89  58 

character  of 100  *43 

not  allowed  except  in  response  to  affirmative  allegations 112  160 
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rxoa.  RECEIVER—                                                                                                we-  '** 

action  by 21  14 

appointment  of,  when  property  is  about  to  be  removed 298  241b 

insufficient  to  pay  debts 299  242 

order  concerning  is  final,  but  may  not  be  superseded  .298  241b 

attorneys  and  interested  parties  may  not  be  appointed 300  243 

bond  and  oath  required  of 301  243 

of  attached  property,  may  be  appointed 218  m 

allowed  expenses  of  keeping  property 219  211 

powers  of,  generally 302  243 

RECORDS— 

book  of,  to  be  kept  by  justices,  &c 715  452 

copies  of,  for  Court  of  Appeals:  see  Appeals^  1. 

exhibits  constitute  part  of,  when 128  171 

lost,  &c.,  action  on 7  2 

motion  on,  in  inferior  courts 719  452 

original  papers  in,  transmission  of  to  Court  of  Appeals subs.  2,  743  4&* 

by  justices,  &c.,  on  appeal 725  457 

REDUNDANT  MATTER— 

154          to  be  stricken  from  pleading 121  166 

REFERENCE— 

to  arbitrators :  see  Arbitration  and  Awards. 
commissioner.'  see  Commtssinrntr. 

REFUNDING  BOND  required  of  distributees,  &c,  in  certain  cases. .  .435  3'9 
REFUSAL  OF  INJUNCTION— 

statement  as  to,  in  application  for  injunction 273  234 

REGISTER  OF  LAND  OFFICE— 

eridence  of,  must  be  by  deposition  unless,  &c 554-56  400 

REHEARING,  Court  of  Appeals  may  make  rules  concerning 760  49* 

REINSTATEMENT— 

of  action  against  absent  defendant 414  J°7 

attachment 267,269,270    224,216 

injunction 296,  297 24JM4lb 

REJOINDER— 

allowed,  to  form  material  issue 89  5* 

but  only  in  response  to  affirmative  al- 
legation.   1 12  160 

contents  of 99  '4* 

departure  in,  forbidden 101  HJ 

/>-,/.--. 669-75 

RELEASE— 

630          of  bail  not  effected  by  judgment  of  insufficiency r67  19* 

/>r^r  .■**/.>  1  sfrt.sjst*  p,  644;  if rtply  and  1  ijmmJer,  p.  673;  ef  swr~ 

r:..^> 674 

RELIEF— 

*fJl       prayer  for,  in  petition  must  be  specific,  and  may  be  general 90  $9 

87                                substituted  for  averment  of  damages 90  59 

general,  not  granted,  unless  issue  made 90  $9 

in  answer,  &c,  governed  by  same  rule. 97  M° 

REMAINDER— 

may  be  sold  on  petition  of  owner  of  particular  estate 49'.  49*  {      361 
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of  action  for  division  of  land, &c.,  from  county  to  circuitcourt.subs.il,  499  367 

attachments  pending  in  different  courts  to  one  court 210  207 

defendant  in  transitory  action  from  county,  effect  of 82  54 

property,  or  intent  to  remove,  when  ground  for  attachment.subs.  6, 194  198 

sued  for,  ground  for  general  attachment subs.  Ill,   194  199 

authorizes  pursuit  to  another  county 256  222 

to  avoid  attachment  authorizes  pursuit  to  another  county,2i3  209 

receiver  may  be  appointed  to  prevent 298,  299  241b,  242 

RENT— 

action  for,  is  not  barred  by  proceedings  in  forcible  entry,  &c 468  348 

attachment  for  (see  Attachment) 195  201 

see  Distress  Warrant. 

REPEAL  OF.LAWS  by  Code  838  497 

REPEALING  OR  VACATING  CHARTERS  AND  PREVENTING 
USURPATION  OF  OFFICE— 

action  for,  to  be  ordinary 480  355 

to  repeal  or  vacate  charter  must  be  in  name  of  Commonwealth.  481  355 

against  municipal  corporation  must  be  ordered  by  legislature. 482  355 
to  prevent  usurpation  may  be  brought  by  Commonwealth  or 

party  entitled 483  355 

of  county  office,  Commonwealth's  attor- 
ney to  prosecute 484  356 

other    office,    Attorney- General    to 

prosecute 485  356 

exercising  office  after  act  working  forfeiture  is  usurpation 486  356 

orders  and  judgment  against  usurper 487  356 

usurper's  liability  for  fees,  &c 488  357 

verification  of  pleadings  in  actions  by  Commonwealth  not  necessary .  1 16  1 63 
REPLEVIN— 

action  of:  see  Claim  and  Delivery \  <5rY. 
REPLEVY  OF  EXECUTION— 

when  not  allowed subs.  3,  697,  232     448,  217 

,.,  >  REPLIES,  what  they  may  contain 98  141 

667  >■       necessary,  when. 

142  to  counter-claims  and  set-offs. 

142  pleas  of  infancy. 

142  limitation. 

125  no  consideration. 

144  making  new  assignments. 

141  traverses  in. 

Forms  of. 667-83 

REPORT— 

of  attorney  for  absent  defendant subs.  5,  7,     59  46 

guardian  for  defendant  under  disability subs.  3,     36  34 

REPORTER  OF  COURT  OF  APPEALS,  duties  of. 766  496 

REPRESENTATIVES— 

1.  Generally,  definition  of subs.  19,  732  463 

must  be  parties  to  action  to  settle  decedents'  estates. ..  .subs.  I,  2,  428  316 

revivor  of  actions,  by  and  against:  see  Revivor,  1. 

judgments,  by  and  against:  see  Revivor^  3. 


Digitized  by 


Google 


1 


838  INDEX   TO   CIVIL   CODE. 


pace.  REPRESENTATIVES— Continued/                                                           *«•  '** 

2.  Personal,  definition  of subs.  17,  732  462 

action  against,  generally 26,    27  20-M 

by,  generally 21  14 

to  settle  decedent's  estate 428  316 

96  or  against  for  torts. 

controversy  may  be  submitted  to  arbitration  by subs.  4,  451  333 

settlements  of  accounts  of,  in  county  court 471  349 

Forms  of  creditor s  petitions  against,  pp.  519,  520,  603 ;  forms  of pleas  of 

plene  administravit. 64$ 

3.  Real,  definition  of subs.  i8f  732  4fy 

action  against 26,    27  20, 21 

Forms  of  petitions  against  y  pp.  519,  603;  of answers ■,  p.  645;  of  reply. .  674 

153     REPUGNANCY  IN  PLEADING— 
91-6  REPUTATION,  action  for  injury  to. 

REPUTATION  OF  WITNESS,  how  attacked 596,  597,  598  V^W 

evidence  of  good  character  not  allowed,  until  attacked 599  4I$ 

REQUESTS— 
82  by  defendant,  averment  of. 


504  J-  plaintiff,  averment  of. 

505) 

I        for  possession,  in  action  for  land. 
299     RE-SALE  by  order  of  court.     Note  2. 
RESCUE  OF  ARRESTED  DEBTOR— 

officer  liable  for,  though  occurring  without  his  fault 174  *93 

mode  of  fixing  and  enforcing  liability  of  officer  for 175  '93 

RESIDENCE— 

action  for  discovery  of  residence  of  persons  jointly  or  severally  bound 

with  others 685  443 

change  of,  by  defendant  after  action  brought 82  54 

meaning  of  word  as  applied  to  corporations subs.  32,  732         4^3 

of  parties  to  divorce  suit,  bow  proved 422         3'4 

RESIDENT  OF  KENTUCKY— 

bail  of  arrested  debtor  must  be 164         *9° 

next  friend  must  be 37  35 

sureties  in  bonds,  required  by  Code,  must  be 684         44* 

RESTORATION  OF  PROPERTY— 

order  for,  in  action  for  divorce 425         3*5 

to  absent  defendant,  bond  for 410         3°5 

defendant,  upon  discharge  of  attachment 228  *i$ 

when  taken  under  order  of  delivery 188  *$ 

RESTRAINING  ORDER:  see  Injunction. 
RE-TRIAL— 

defendant  constructively  summoned  entitled  to 414,  415  3°7 

time  of,  to  be  fixed  by  court,  upon  discharge  of  jury  before  verdict. 323  *0 

see  New  Trial. 
RETURN— 

of  attached  property  to  defendant 228  215 

deposition  to  examining  officer  by  clerk 588  4*° 

"  not  found  "  necessary  to  fix  liability  of  bail 171  '9* 

"no  property  found  "  authorizes  equitable  action  to  enforce  judg- 
ment  439         $& 
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pack.  RETURN— Continued.                                                                                     sec  *agr. 
597           of  "no  property  found"  not  necessary  to  create  lien. 

notices „ 624  424 

property,  judgment  for 388  296 

to  parties  in  divorce  suits,  order  for 425  315 

summons,  how  made  and  corrected 49  40 

authorizing  attachment 196,  197     202,  203 

warning  order subs.  4,    58  45 

time  of,  by  officer,  to  be  noted  by  clerk 669  439 

REVERSAL,  proceedings  on,  in  court  below subs.  2,  761  492 

REVERSION  may  be  sold  at  instance  of  owner  of  particular  estate. 49 1, 492     359,  361 
380     REVIEW,  bills  of,  abolished. 
REVIVOR— 

1.  Of  Actions  Generally — 

order  of,  when  unnecessary 500  368 

necessary subs.  3,  372 

may  be  made  on  motion  or  petition ;.  .501  375 

service  of,  &c 502  375 

notice  of  motion  for,  &c 503  375 

warning  order  for 504  375 

revivor  of  personal  actions  against  heirs  and  devisees 505  376 

real  actions 506  376 

when  not  to  be  made  within  six  months 507  376 

limitation  of  against  representatives  or  successors 508  377 

by  representatives  or  successors 509  377 

when  case  may  be  stricken  from  docket 510  377 

trial  of  action  not  postponed  by  revivor  .    511  378 

2.  Of  ACTIONS  IN  CIRCUIT  courts  IN  CONTINUOUS  SESSION — 

Act  of  1892,  $  16,  17 Appendix  731 

3.  Of  appeals 767  496 

4.  of  judgments — 

how  and  when  ordered  against  defendant 407  302 

death  of  defendant  does  not  discharge  levy  of  execution 407  302 

prevent  conveyance  of  property  sold. .  .407  302 
execution  against  surviving  de- 
fendant  405  302 

plaintiff  does  not  prevent  issue  of  execution 402  301 

upon  death  of  plaintiff 402,  403,  404,  406    301,  302 

RIGHT  OF  PROPERTY,  trial  of  by  jury,  abolished 659  435 

RULES— 

of  construction  of  terms  used  in  Code 732  461 

156  common  law  in  construing  pleadings.     Note  12. 

construction  of  statutes  in  derogation  thereof  not 

applicable  to  Code 733  464 

Court  of  Appeals,  to  be  fixed  by  it 760  492 

SABBATH :  see  Sunday. 
SALES  BY  JUDICIAL  ORDER— 
I.  Sales  for  debt — 
I.  Generally — 

of  personal  property  attached,  credits  of,  &c 218  211 

generally,  though  bringing  more  than  debt. 695  446 

property  generally,  credits,  &c 696  446 
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page.  SALES  BY  JUDICIAL  ORDER— I.  Sales  for  DEBT—Continued.      «c  *«a. 

of  property  generally,  notice  of  time,  place,  &c 696  446 

real  property,  confirmation  of  sale 394.  29S 

712-13                                           division  of,  before  sale subs.  I,  694  444 

though  bringing  more  than  debt subs.  2,  694  444 

to  enforce  liens  subs.  3,  694  445 

purchasers'  bonds 697  447 

lien  on  real  property  for 699  44S 

when  entitled  to  possession  of  personalty 698  44S 

conveyance  of  realty 394  398 

surplus  of  sales,  provisions  concerning s.  231 ;  subs.  2,  694   217,  445 

II.  Sales  by  order  of  circuit  courts  in  continuous  session— 

court  may  require  payment  of  taxes  out  of  proceeds.     Act  of 

1892,  J  6 Appendix  7*9 

deposits  to  cover  costs  of  resale.  J  19,  Id, 731 

sales  to  be  for  cash  or  on  credit.     \  27,  Id. 732 

advertising  of  in  newspapers.     \  28,  Id. 732 

purchaser's  bonds,  enforcement  of,  &c.    \  29,  Id, 733 

III.  Sales  of  real  property  of  persons  under  disability — 

sale  of  vested  estate  for  debts,  support  or  investment 489  358 

particular  estate  and  reversion  or  remainder  for  invest- 
ment   491  359 

property  jointly  owned  by  plaintiff  and  others.. .  .490,  496   358,  364 

requirements  as  to  sales  under  $  489  and  491 492  361 

bond  of  guardian,  &c,  when  necessary 493,  496   362,  364 

answer  of  infant  married  woman  required 493  362 

general  provisions  as  to  sale  and  conveyance  of  property;  in- 
vestment, preservation  and  disbursement  of  proceeds;  death 
of  joint  owner,  &c;  parties  to  action;  joint  owner's  objection 

to  sale ;  and  trustee's  consent 494  363 

compensation  for  dower 495  364 

when  purchase  money  to  remain  a  lien  on  land  until  removal  of 

disabilities,  &c 497  3^4 

who  may  join  in  action  for  sale  and  investment 498  36$ 

IV.  Sales  of  land  jointly  owned  by  several  persons 490  35* 

SATISFACTION  OF  JUDGMENTS,  entry  of,  in  judgment  book. . .  .393  29* 

enforcing  (see  Enforcing  Satisfaction,  &c.) 439  313 

SCHEDULE  for  transcripts  of  record  :  see  Appeals,  I. 

of  property  to  be  surrendered,  to  be  made  by  arrested  debtor 168  191 

SCIRE  FACIAS,  writ  of,  abolished 179  193 

SECRETARY  OF  STATE,  evidence  of,  must  be  taken  by  deposition, 

unless,  etc 554—556  4» 

SECURITY,  additional,  may  be  required  of  plaintiff  in  attachment . .  .236  217 

additional,  may  be  required  of  plaintiff  in  injunction 288  V$ 

for  costs 620  4*3 

9^  \  SEDUCTION,  action  for. 

Forms  of  petitions  for 566,  567 

SEPARATE  GENERAL  VERDICT:  see  Verdict. 

SEPARATION   OF   WITNESSES,  court   may  order,  on   motion   of 

either  party 601  4'$ 

IOI  -J  SERVANTS— 

560  \       actions  against  employer  for  tortious  acts  of. 

562  j 
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pag*.  SERVICE  OF  JUDGMENT  on  absent  defendants  not  under  disa-  «c.  page. 

bility 415,  416  307 

SERVICE  OF  PROCESS:  see  Summons. 

SET-OFF  defined subs.  2,  96  133 

allowed  in  answer  only  95,  1 1 1    120,  159 

assignments  of  notes,  &c,  do  not  prejudice 19  II 

caption  of  answer  must  mention subs.  4,  97  140 

demand  for,  is  an  action subs.  34,  732  463 

disclosed  by  plaintiff,  must  be  allowed  absent  defendant 413  307 

136  estoppels  against  pleas  of. 

in  inferior  courts,  proceedings  on 720  453 

137  equitable  set-off,  what  constitutes,  &c. 

134-) 

136     >     legal  set-off,  decisions  relating  to. 

'4°    J     judgments  on .' 387  296 

for  money  .may  be  set-off  against  each  other 377  292 

against  which  set-off  may  be  used  may  be  enjoined 378  293 

142  limitation  of. 

need  not  be  set  up  in  answer,  but  may  be  subject  of  separate  action  .17  8 

138  pleadings  and  practice  concerning. 

proceedings  on,  against  new  parties subs.  3,  97  140 

not  to  delay  trial  of  original  is- 
sues  subs.  3,  97  140 

provisions  concerning  the  demand,  &c,  of  relief,  apply  to.  .subs.  1,  97  140 

summons  upon,  not  required  against  plaintiff subs.  2,  97  140 

trial  of  may  be  demanded   by  defendant,  though    petition  be  dis- 
missed    372  290 

writing,  on  which  set-off  is  founded,  must  be  filed  or  accounted  for..  120  165 

Forms  of  answers 664-666 

SETTLEMENTS  OF  FIDUCIARIES  IN  COUNTY  COURT— 

provisions  of  General  Statutes  concerning,  adopted 471,  472  349 

SETTLEMENT  OF  TRUST  ESTATES  AND  ESTATES  OF  DECE- 
DENTS— 

1.  Of  decedents'  estates — 

action  for,  allowed 428  316 

all  persons  interested  must  be  parties  to 428  316 

commissioner  must  be  appointed  in,  by  court  or  clerk. 430-31  317 

creditors  must  be  notified  of. 430  317 

appearing  becoine  parties  to 432  318 

not  appearing,  shall  have  no  claim  against  ad- 
ministrator, &c 433  318 

may  have   action   against   lega- 
tees, &c 434  318 

legatees,  &c,  to  give  refunding  bond 435  319 

order  of  injunction  may  be  granted  in,  if  commenced  in 

three  years 436  319 

petition  in,  requisites  of ; 429  317 

provisions  of  General  Statutes,  as  to  demand, &c,  adopted.437  319 

venue  of 65  49a 

Form  of  creditor* 's  petition  for 605 

2.  Of  trust  estates,  generally — 

foregoing  provisions  applied  to  settlements  of  trust  estate,  &c 438  321 

SHAKERS,  how  summons  may  be  served  on 55  42 
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page.  SHAM  PLEADINGS—                                                                                   sec.  rx«. 

forbidden subs.  8,  1 13  161 

SHERIFF,  action  against,  for  personal  property  levied  on 31,  32  26,  27 

affidavit  as  to  qualification  of  bail  or  surety,  may  be  taken  by  .  164,  683  190,  442 

arrest  of  defendant  by  (see  Arrest  and  Bail) 157,  158,  168  189,  191 

attachment,  how  executed  by 203,  206-208  205-6-7 

expenses  of  keeping  property  taken  under,  allowed  to.. 219  211 

before  levy  of,  may  require  bond  of  indemnity 211  208 

see  Attachments, 

breaking  of  building  by,  when  allowed 675,  676  440 

deputy  may  act  for 678  441 

judgment  against,  on  motion  for  money  collected,  &c 444  325 

jury  may  be  placed  in  charge  of,  &c 318,  319  255 

levy  of  execution  by,  on  interest  in  joint-property. 660  435 

liable  for  insufficient  surety,  though  party  sworn 683  442 

may  require  plaintiff  in  execution  to  defend  action  for  wrongful  levy.  31  26 

notices,  service  of,  by,  &c 624-633  424,  425 

officers  who  are  included  by  word  sheriff subs.  15,  732  462 

order  of  delivery  to  be  executed  by  (see  Claim  and  Delivery) 186  196 

process,  direction  of  to,  generally 667  438 

time  of  reception  to  be  endorsed 674  440 

from  inferior  courts 701  449 

punishment  of,  for  not  serving  notice 633  425 

return  of  notice  or  summons  by 49,  624  39,  424 

bonds  by 641,  647,  651  {   ^**^ 

surrender  by,  of  property  of  tenant  levied  on 33  27 

trial  of  right  of  property  by  sheriff  and  jury  abolished 659  435 

writs  of  forcible  entry  and  detainer,  duties  of,  concerning 454-456  342-344 

SICKNESS  of  juror  cause  for  discharging  jury 322  256 

SIGNATURE  includes  mark subs.  7,  732  462 

of  party  to  exhibit  deemed  admitted  unless  controverted  before  trial. 527  393 

SIMILITER  in  pleadings,  not  allowed 112  160 

SINKING  FUND  COMMISSIONERS,  venue  of  action  against 68  50 

SLANDER:  see  Libel. 
SMALLNESS  OF  DAMAGES— 

not  ground  for  new  trial  in  action  for  tort,  &c 341  280 

SOLDIERS,  how  evidence  of  to  be  taken 554-556  4«> 

SPECIAL  DAMAGES— 

given  by  statutes,  how  judgment  rendered  for 389  296 

SPECIAL  DEMURRERS:  see  Demurrers,  2. 

SPECIAL  PROCEEDINGS  defined 3  1 

provisions  concerning  actions  applied  to subs.  34,  732  463 

SPECIAL  VERDICTS:  see  Verdict. 
SPECIFIC  ATTACHMENTS:  see  Attachments,  II. 
SPECIFIC  PERSONAL  PROPERTY  (see  Claim  and  Delivery). 
85  describing  property  in  petition  concerning. 

SPECIFIC  RELIEF:  see  Relief. 
STATE :  see  Commonwealth. 
STATEMENT— 
113  of  causes  of  action  in  equity. 

to  be  filed  by  appellant  with  transcript  of  record. 739  481 
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STATUTE,  judgment  for  damages  given  by 389  296 

STATUTES,  PRIVATE,  how  pleaded 119  165 

STATUTORY  BONDS— Fortns  of  petitions  on.    See  References 842-43 

,  , !  a  STATUTORY  CAUSES  OF  ACTION— 

113  \       actions  on.  t    574-75 

J        Forms  of  petitions  on \         600 

STEAMBOATS,  expenses  of  officers  for  keeping  limited 219  211 

SUBPCENA  defined 528  394 

disobedience  of,  how  punished 535-539  395.  39$ 

duces  tecum  against  witness 528  394 

clerk  of  inferior  court subs.  2,  743  482 

issuing  of 529-53f»  57^  394,  407 

service  of,  generally 532,  533  394,  395 

when  issued  by  inferior  court 709  451 

SUBMISSION  of  subject  of  controversy  to  court :  see  Agreed  Case. 
of  subject  of  controversy  to  arbitration :  see  Arbitration  and  Award. 

party  may  dismiss  action  before 371  289 

strike  out  cause  of  action  before 84  56 

SUBSCRIPTION,  word  includes  mark subs.  7,  732  462 

SUBSTANTIAL  RIGHT,  errors,  &c,  not  affecting,  to  be  disregarded .  134  175 

SUBSTITUTION  OF  CREDITOR 32  27 

SUCCESSIVE  ACTIONS— 

may  be  maintained  on  same  contract  or  transaction 686  443 

SUCCESSOR,  definition  of  word subs.  20,  732  463 

entitled  to  execution  on  judgment 402  301 

revivor  of  actions  and  judgments,  for  and  against:  see  Revivor. 

SUE,  what  the  word  refers  to subs.  37,  732  464 

SUFFICIENCY  OF  PLEADINGS— 

rules  to  determine,  are  those  prescribed  by  Code 88  58 

SUGGESTION  that  debt  has  become  due,  pendente  lite,  effect  of 135  183 

SUMMARY  PROCEEDINGS— 

327          motion  for  judgment  allowed  by  sureties,  clients,  clerks,  &c 444  325 

must  be  made  on  ten  days'  notice 445  328 

which  must 
state  grounds, 

&c 446  328 

according  to  notice 447  328 

may  be  made  on  any  day  of  term 448  328 

pleadings  on,  may  be  oral  or  written 449  328 

329                                                 trial  of,  must  be  according  to  law  and  equity.. 449  328 

on  bond  for  forthcoming  of  attached  property 232,  258  217,  222 

SUMMONS— 
I-  Actual  summons — 
of  defendants  in  this  State — 

from  circuit  courts  generally 40-46  37,  38 

in  continuous  session Appendix  73 1 

inferior  courts 705,  706  450-5 1 

defendants  out  of  this  State 56  43 

Forms  of 692-95 

service  of,  after  constructive  service 61,  415,  416  47,  307 

acknowledgment  of 50  40 
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pagb.  SUMMONS — I.  Actual  summons—  Continued.                                               sec.  i*<x 

service  of,  before  petition  filed,  forbidden 663  437 

by  whom  to  be  made 47,  667  39, 43S 

court  may  appoint  persons  to  make 668  43S 

how  to  be  made  generally 48-50  4P 

on  agents  of  non-residents. 51  40 

common  carriers 51  40 

community  of  Shakers. 55  42 

counties  and  corporations  generally  . .  51  40 

and  Appendix 743 

infants  under  14 52  41 

persons  of  unsound  mind 53  42 

out  of  the  State 56,  415, 416  43,  307 

prisoners 54  42 

railroad  companies.  See}  51,  subs.  3,  40 

and  Appendix 743 

return  of,  generally 49  40 

to  inferior  courts. 710-712  451-5* 

"  prevented  by  force  "  not  sufficient 677  440 

to  be  entered  on  docket 670  439 

sheriff  to  attend  to  receive 46  3$ 

endorse  time  of  receiving 674  440 

-2,    Constructive— 

affidavit  for  warning  order 58,  550  44,  398 

effect  of  as  to  facts  stated.  \ subs.  6,  58  45 

warning  orders,  against  whom  granted  and  by  whom  made 57,  58  43,  44 

appointment  of  attorney  at  time  of  making 59  45 

duties,  &c,  of  attorney 59  45 

return  of  officer  which  authorizes 58  44 

time  of  filing  defence  after.     See  £  102,  p.  145,  and 

Appendix. 731 

when  defendant  deemed  constructively  summoned. 

See  \  60,  p.  47,  and  {21 Appendix  731 

in  court  of  appeals 736  477 

Forms  of. 695 

127     SUNDAY— contracts  made  on. 

issuing  and  service  of  process  on 665  437 

SUPERSEDEAS:  see  Appeals,  1. 
SUPPLEMENTAL  PLEADINGS— 

when  allowed  and  when  unnecessary 135  183 

SURETIES:  {set  Sureties  for  Cost.) 

action  of,  after  maturity,  to  compel  payment  by  principal 661,  662  43* 

provisional  remedies  allowed  in 662  43^ 

before  maturity,  for  indemnity  by  principal :  see  Indemnity. 
82  averments  of  in  action  against  co-surety.     Note  IV. 

Form  of  petition 54* 

J 28-29    defences  of. 

motions  of  against  principal  or  co-surety  for  money  paid :  see  Sum* 
mary  Proceedings. 

proceedings  against  after  principal's  bankruptcy 693  444 

qualifications  of , 684  44* 

affidavit  concerning 683  44* 
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'acs.  SURETIES  FOR  COSTS—  sec.         page. 

750           by  insolvent  assignees,  except  of  negotiable  paper 619  423 

guardian,  next  friends,  &c 619  423 

750                non-residents  and  corporations,  except  State  banks 616  422 

dismissal  of  action  if  bond  not  given 617  422 

intervening  in  action 29  23 

by  plaintiff  becoming  non-resident 618  422 

in  court  of  appeals 744  483 

on  substitution  for  officer  of  new  party  as  defendant 32  27 

transfer  of  plaintiff  *s  right,  pendente  lite 20  14 

motion  for  additional  security 620  423 

liability  of  attorney  if  bond  not  given .621  423 

SURGEON,  how  evidence  of  must  be  taken 554—556  400 

SURPLUS  of  attached  property,  to  be  returned  to  defendants 231  217 

162  of  land,  purchaser  not  presumed  to  know  concerning. 

Form  of  action  for 586 

SURPRISE,  ground  for  new  trial ...    subs.  3,  340  271 

SURREBUTTERS,  SURREJOINDERS,  &c— 

allowed,  if  necessary  to  form  issue 89  58 

what  they  may  contain 98-100     141-143 

SURRENDER,  by  bail,  of  debtor  to  court  or  officer 169,  170    191,  192 

SURVIVAL  of  rights  of  action 500  368 

SURVEY,  order  of,  may  be  made  by  clerk  in  vacation 671  439 

service  of  process  on  person  attending 666  438 

SURVIVOR,  when  action  may  proceed  against subs.  1,  2,  500    368,  369 

when  execution  may  issue  for  or  against 402,  405    301,  302 

*£  \  SURVIVORSHIP  OF  CAUSES  OF  ACTION  FOR  TORTS. 

TAXES,  affidavit  to  obtain  order  of  delivery  must  state  that  property 

was  not  taken  for subs.  5,  181  194 

229  enjoining  collection  of. 

garnishment  of  officer  holding  property  taken  for subs.  2,  203  205 

provision  must  be  made  for  in  sales  by  circuit  courts  in  continuous 

session Appendix  729 

on  appeals 7^6  483 

TENANT,  action  by,  for  property  distrained 33  27 

bonds  of,  to  discharge  or  suspend  levy  of  distress- warrant 653,  658    433,  435 

motion  on 654  434 

trial  of 655,  656  434 

judgment  on 657  434 

for  life  may  bring  action  for  sale  of  remainder  or  reversion 491  359 

in  common  embraced  by  words  joint  tenant subs.  28,  732  463 

TENDER— 
^  i       of  money  or  property,  or  excuses  for  failure. 

Forms  of  answers 647,  649 

TENSE  defined .• subs.  2,  7  462 

TERM  OF  COURT,  power  of  judge  over  judgment  after  expiration  of. 5 18  380 

power  of  judge  after  sixiy  days  in  courts  in  continuous  session .  App.  729 
TESTIMONY:  see  Evidence, 

THINGS  IN  ACTION,  action  by  assignee  of 19  11 

action  for  discovery  of ^ 439  322 

TIME,  mode  of  counting,  between  acts 681  442 
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rAGB.  TIME  OF  PLEADING—                                                                              «c-  «* 

I.  In  circuit  courts,  generally — 

1.  In  equitable  actions,  time  of  filing  defence 102,  104  M5 

reply  and  other  pleadings.  105,  106  14$ 

2.  In  ordinary  actions,  time  of  filing  defence 102  14$ 

other  pleadings : 103  14$ 

3.  In  either  action,  court  may  extend  time  of  pleading 107  M5 

party  may  file  pleading  in  vacation 108,  109  MS 

II.  In  circuit  courts  in  continuous  session — 

time  of  filing  defences  and  other  pleadings Appendix.  73' 

III.  In  inferior  courts 706,  707  451 

TIME  OF  TRIAL  (see  Dockets)— 

1.  In  circuit  courts  generally — 

of  equitable  actions 357,  360,  361,  364-367  285-287 

ordinary  actions 358,  359,  361,  363  285,286 

motions 356  285 

2.  In  circuit  courts  in  continuous  session Appendix.     730-31*33 

-ol  I   3'  Jn  inferior  courts 7°6»  7°7         *$' 

4.   Of  appeals— 

to  court  of  appeals 753        4$ 

from  inferior  courts 726        45/ 

TITLE  OF  PLAINTIFF— 
113  averment  of  in  action  to  enforce  lien  against  executory  purchaser. 

Form  of  petition,  p.  576 ;  of  answer,  p.  644 ;  rf  reply 674 

TORTS— 
84  actions  lying  for. 

98, 99  though  felonious. 

105  of,  for  breach  of  contract. 

98  with  force,  causing  immediate  injury,  action  for. 

100  action  for  consequential  injury. 

101  by  defendant's  servants,  dogs,  &c. 

99  without  force,  action  for. 
86,  87  damages  in  action  for. 

TRADE-MARKS— 

233  injunctions  against  infringing. 

TRANSACTION,  successive  actions  may  be  maintained  upon 686        443 

TRANSFER  of  actions,  from  one  docket  to  another 8-12         4-6 

of  actions,  from  one  docket  to  another,  plaintiff  may  require  bond 

before 14  \ 

court  to  another 13 

attachments,  pending  in  different  courts 210 

waiver  of  right  to  transfer  actions *5 

Form  of  bond  for 7°5 

TRANSCRIPT  OF  RECORDS:  see  Appeals. 

TRANSITORY  ACTIONS,  venue  of  and  service  of  process  in 78-82      5H* 

TRAVERSE  defined subs.  7,  113 

(I»I4* 
6  7 1        answer,  or  any  subsequent  pleading  may  contain 95,  98-looj       xq 

667  \       denial,  when  necessary  to  constitute. 

J        in  replies $ 

must  be  specific 126 

161-62    presumptive  knowledge  of  facts. 

when  necessary,  generally 126 


6 

207 

7 


160 
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»aoi.  TRAVERSE— Continued.  »*c.         fags. 

when  necessary,  by  defendant  constructively  summoned 409  305 

Forms  of  answers 623,  624 

TREASURER  OF  THE  STATE,  evidence  of,  how  taken 554-556  400 

TRESPASS,  actions  for,  not  barred  by  proceedings  in  forcible  entry,  &C.468  348 

attachment  in  action  for,  not  granted  against  foreign  corporations  or 

non-residents.subs.8,194  199 

defendant,  on   ground 
that  he  has  no  prop- 
erty subject  to  exe- 
cution.... subs.  II,  194  199 
85           describing  property  in  action  for. 
88          lies  for  forcible  tort  under  color  of  legal  proceedings. 
88          no  accessories  in :  all  who  aid  are  principals. 
102           to  land,  action  for. 

Forms  of  petitions 556 

229  injunction  against. 

96  to  the  person. 

Forms  of  answers 656-59 

102  personal  property. 

Forms  of  answers 660 

TRIAL  defined 311  246 

I.  General  provisions  concerning  trials — 

order  in  which  cases  shall  be  tried 314  249 

postponement  of  trial 315  249 

affidavit  for,  on  account  of  absence  of  evidence 315  249 

amendment  of  pleadings,  when  cause  for 129,  136    172,  183 

to  cure  immaterial  variance,  not  cause  for.  130  174 

as  to  parties  not  summoned  in  actions  on  contract 363  286 

for  failure  to  answer  interrogatories  in  equitable  action 142  185 

ordinary  action 145  186 

offer  to  compromise,  not  cause  for    636  427 

of  motion  to  dissolve  or  modify  injunction 292  240 

trial  of  attachment 259  222 

time  of  trial :  see  Time  of  Trial, 

II.  Trials  of  actions— 

1.  By  the  court,  of  issues  of  law 312  246 

of  issues  of  fact  in  ordinary  actions,  when 312,  331    246,  263 

application  to,  of  Title  IX  of  Code 346  283 

effect  of  finding 331  263 

710-11  exceptions  to  decisions  in. 

710  motion  for  new  trial  in. 

statement  of  conclusions  of  facts  found 332  264 

all  other  issues  of  fact 313  246 

issues,  what  are :  see  Issues, 

2.  Trial  by  jury  of  issues  in  equity — 

may  be  ordered 313  246 

247  forming  issue  by  the  court. 

248  character  of  evidence 552  399 

249  effect  of  verdict. 

3.  Trial  by  jury  in  ordinary  actions — 

commencement  of,  what  is 590  411 

exceptions  to  depositions  to  be  taken  before  .  .587  410 

54 
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.page.  TRIAL — 3.  Trial  by  jury  in  ordinary  actions — Continued.                         «.  ***■• 

evidence,  order  of  producing 3I7#  59*   *5'»  4" 

jury,  admonition  to  before  separating 320  255 

.254                       argument  to,  opening  and  conclusion  of 317  251 

control  of,  after  submission  of  case 319  255 

directions  to  concerning  verdict  to  be  given 317,  327   251,  261 

discharge  of  before  verdict 322  256 

formation  of 316  251 

information  may  be  required  by 321  25$ 

.252-254               instructions  to .' 317  251 

polling  of 324  236 

view  of  property  or  place  by 318  255 

order  of  proceeding  in  trial 317  251 

value  in  controversy  which  entitles  party  to 7K3  45* 

verdict  of:  see  Verdicts. 

waiver  of  right  to 312,  331   246,  2$} 

see  New  Trial. 

III.  Trial  of  attachments 264  223 

IV.  Trial  of  writ  of  forcible  entry  or  detainer 456,  457,  465  344. 347 

V.  Trial  of  motions 449  3** 

TROVER :  see  Conversion. 

TRUSTEES,  action  by,  generally 21  14 

action  by,  for  settlement  of  trust  estate 43*  3W 

consent  of,  to  sale  of  property  of  person  under  disability,  when  nee* 

«ssary subs.  8,  494  3*4 

may  submit  to  arbitration subs.  4,  451  333 

settlement  of  accounts  of,  in  county  court 47*  349 

TRUST  ESTATES,  demands  against  to  be  verified 437.  438  3*9>  3" 

see  Settlement,  <5rV. 

TRUTH  and  mitigating  circumstances  may  be  pleaded  in  slander,  &c.  .124  166 

TURNPIKE,  venue  of  action  against  contractor  to  build 77  5* 

UMPIRE:  see  Arbitration  and  Award. 

UNAVOIDABLE  CASUALTY  OR  MISFORTUNE— 

ground  for  new  trial subs-  7»  5'8  3*> 

UNITED  STATES,  definition  of  word subs.  22,  732  #3 

UNKNOWN  DEFENDANT  (see  Defendants  Constructively  Summoned)— 

action  for  discovery  of,  when  allowed 685  443 

description  of,  in  petition  and  process subs.  1,  691  443 

by  amended  petition, if  name,&c, be  discovered.subs.2,691  443 

provisions  concerning  non-residents  applied  to subs.  3,  691  443 

warning  order  against :  see  Summons,  2. 

UNSOUND  MIND:  see  Person  of  Unsound  Mind. 
549    USE  AND  OCCUPATION  of  land,  action  for. 

USURPATION  OF  OFFICE:  see  Repealing  or  Vacating,  &c. 
8     USURY  PAID  ON  JUDGMENT,  recovery  of,  note  3. 

VACATING  CHARTER,  &c:  see  Repealing  or  Vacating,  &e. 

VACATING  JUDGMENTS:  see  Appeals. 

VACATION,  clerk  may  appoint  guardian  ad  litem,  during subs.  2,  38  35 

clerk  may  make  order  of  survey,  during 671  439 

reference  to  commissioner  in  action  to  set- 
tie  decedent's  estate 431  & 

filing  pleadings  during 108,  109  »45 
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»agi.  VACATION— Continued.                                                                              s«c.  page. 

judge  may  allow  party  to  sue  in  firma  pauperis,  during  . . .  .subs.  2,  37  35 

order  sale  of  attached  property  during 218  211 

VALUE— 

allegations  of,  not  coupled  with  a  promise,  express  or  implied,  must 

be  proved % subs.  4,  126  169 

not  coupled  with  a  promise,  need  not  be  verified  .... 

subs.  5,  116  163 
of  matter  in  dispute  must  exceed  twenty-five  dollars  to  authorize  in- 
junction   284  237 

twenty  dollars  to  entitle  parties  to 

jury  trial 713  452 

specific  property  claimed  must  be  fixed  in  judgment 388  296 

VARIANCE— 

between  pleadings  and  proof,  when  material 129  172 

immaterial,  how  cured 130  174 

total  is  failure  of  proof 131  174 

VENDOR  entitled  to  attachment  against  fraudulent  purchaser 250  220 

VENUE  OF  ACTIONS— 

against  absent  defendants 75  52 

banks • 71  51 

board  of  education 68  50 

Commissioners  of  Sinking  Fund 68  50 

common  carriers 73  51 

contractors  for  public  work 77  52 

corporations,  generally 72  51 

guardian  by  ward ! 67  49b 

inmates  of  asylums 69  50 

insurance  companies 71  51 

officers  for  breach  or  neglect  of  duty 63  49 

prisoners 69  50 

for  alimony  or  divorce 76  52 

distribution  or  partition  of  decedents'  estates 66  49b 

fine,  penalty,  or  forfeiture 63  49 

injury  to  character  or  person 74  51 

probate  of  wills ^ 64  49a 

recovery  of  real  property,  partition  of,  injury  to,  &c 62  48 

settlement  of  decedent's  estate 65  49a 

on  bond  of  officer 63  49 

return  of  nulla  bona 70  50 

transitory 78-82  52-54 

VERDICTS  described  and  defined 326  257 

assessment  of  amount  of  money  to  be  recovered 320,  262 

value  of  property,  &c 330  262 

duty  of  jury,  &c,  after  submission 319  255 

judgment  upon  inconsistent  verdicts 328  262 

notwithstanding  verdict 386  295 

kinds  of  to  be  found 327  261 

rendition  of,  and  polling  of  jury 324,  325  256 

retrial  after  failure  to  make 323  256 

257-60    rules  concerning  general  verdicts. 

360  separate  general  verdicts. 
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fagb.  VERDICTS— Continued.                                                                                 «c  fab. 

260-61     rules  concerning  special  verdicts. 

258  verdicts  against  joint  trespassers. 

signing  of,  &c 325  256 

Forms  of. 706,  707 

VERIFICATION  defined subs.  24,  732  463 

of  pleadings,  when  required 1 16  162 

when  additional  may  be  required subs.  4,  117  164 

as  to  amendments 139  1S4 

by  whom  to  be  made 117,  $50   163, 398 

objections  for  want  of  not  heard  after  commencement  of  trial 138  184 

of  petition  may  be  on  or  before  the  calling  of  the  cause 137  1S3 

other  or  greater  proof  not  required  because  of subs.  5,  117  164 

oral  pleadings  not  required 116  162 

Forms  of 499 

VESTED  INTEREST,  word  "  property  "  applies  only  to subs.  1 1,  732  46s 

VIEW— 

of  property  or  place  by  jury 318  15$ 

VOID  JUDGMENT— 

appeal  from,  not  allowed  before  morion  to  set  aside 763  494 

WAIVER  of  error,  as  to  form  of  action 15  7 

of  error,  as  to  misjoinder  of  causes  of  action  86  57 

verification  of  pleadings 138  184 

in  pleadings subs.  4,  92  117 

right  of  trial  by  jury 312,  33 1   246,  263 

WARD:  see  guardian. 
WAREHOUSEMEN,  PUBLIC— 
234  injunction  against  discrimination  by. 

WARNING  ORDER :  see  Summons,  2. 

WARRANT  of  arrest  for  witness 537  395 

of  forcible  entry  and  detainer:  see  Forcible  Entry \  <&Y. 
see  Distress  Warrant, 
WARRANTY  OF  TITLE,  conveyance  by  commissioner  of  property  of 

infants,  &c,  must  be  without subs.  2,  494  $5 

WASTE— 

action  for — Form  of  petition 557 

is  not  barred  by  proceedings  in  forcible  entry,  &c 468  34& 

230          injunctions  against — Form  of  petition  for 618 

restrained  pending  traverse  of  forcible  entry,  &c 467  34* 

WIDOW,  petitions  of  for  dower  and  rents — Forms  of 6°7 

WIFE:  see  Married  Woman,  Husband. 

WI LLS,  probate  of 47°  349 

venue  of  actions  and  proceedings  concerning 64  49* 

WITNESSES,  action  against,  when  not  allowed 542  39* 

attendance  of,  how  compelled 528-541    394-J96 

not  generally  required  more  than  20  miles  from  resi- 
dence   534  395 

to    give  deposition   out  of 

county 534  395 

can  not  be  re-examined,  without  leave,  except  in  rebuttal,  &c.  .553,  600  4/00,  4!5 

character  of  may  be  supported  by  evidence,  when  attacked 599  4'5 

competency  of,  generally 605  4" 
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*am.  WITNESSES— Continued.                                                                              **c.  pack. 

competency  of  attesting  witnesses subs.  9,  606  418 

attorneys,  clergymen,  and  priests subs.  4,  606  417 

husband  and  wife subs.  1,  606  417 

party  as  to  entries  made  by  him subs.  6,  606  418 

against  deceased  person subs.  2,  5,  606  417,  418 

person  under  disability subs.  2,  5,  606  417,  418 

after  introducing  other  proof subs.  3,  606  417 

concealment  of  minor  witness 535  395 

contradictory  statements  of 596,  598  413,  414 

deposition  of:  see  Evidence,  3. 

examination  of,  in  court 592-604  412-415 

impeachment  of,  by  party  producing 596  413 

adverse  party 597  413 

in  jail,  &c,  how  evidence  of,  taken 540,  541  396 

insulting  or  vexatious  questions  to,  forbidden 579  407 

judge,  juror,  or  bystander,  may  be  called  as 602,  603  415 

leading  questions  to , 595  412 

officers,  physicians,  lawyers,  &c,  whose  depositions  may  be  read  in 

any  case,  unless,  &c 554,  556  400 

proof  of  writings  by 552,  604  399,  415 

parties  filing  interrogatories  may  testify  as  to  new  matter  in  an- 
swers   608,  609  420 

re-examination  of 553  400 

separation  of 601  415 

Forms  of  subpoena,  warrant  of  arrest%  &*c 72 1 -22- 24 

WOMAN,  if  defendant  to  ordinary  action,  interrogatories  may  be  pro- 
pounded to  her 143  186 

WORK-BEASTS— 
679  meaning  of  words. 

WORK,  PUBLIC,  venue  of  action  against  contractor  for 77  52 

WOUNDING— 
131  plea  justifying. 

Forms  of  pleas 657,  658 

WRIT,  definition  of  word subs.  27,  732  463 

of  capias  ad  satisfaciendum 168  191 

forcible  entry  and  detainer 454  342 

injunction,  abolished 271  227 

ne  exeat%  abolithed 688  443 

restitution 461  345 

scire  facias,  against  bail,  abolished 179  193 

WRITING  includes  printing subs.  6,  732  462 

alleged  to  be  act  of  adverse  party  may  be  read,  unless  denied  before 

trial 527  393 

constituting  foundation  of  action  must  be  filed  or  accounted  for  ...  120  165 

evidence  may  be  filed 128  171 

lost,  &c,  action  on 7  2 

pral  proof  of  in  equity  action subs.  2,  552  399 

ordinary  action 604  41 5 
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page.  WRITING— Continued.  sic        mo. 

pleadings  founded  on,  need  not  be  verified 116  162 

in  actions  for  over  fifty  dollars  must  be  in  writing 115  162 

WRITTEN  AND  UNWRITTEN  CONTRACTS— 

533  distinction  between  as  to  pleadings. 

WRONGFUL  PROSECUTIONS— 
« 

88,  89     i.  Common  law  action  {trespass)  for  forcible  tort  under  color  of  legal  pro- 

ceedings. 

89,  93     2.  Common  law  action  (trespass  on  the  case)  for  tot  Is  under  legal  proceed- 

ings. 
Forms  of  petitions 567,  568 

89,  90    3.  Statutory  action  for  attaching  or  distraining  property  "  without  good 

cause." 
90  4.  Statutory  action  (on  bond)  if  order  of  attachments  ''be  wrongfully  ob- 

tained.19 

90,  91     5.  Statutory  action  (on  bond)  "if  it  be  decided  that  an  injunction  ought 

not  to  have  been  granted" 
YEAR  defined subs.  25,  732  463 
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AFFIDAVITS—  *ag*. 

i.  before  order  to  sell  real  property  of  defendant  constructively  summoned*. .... . . .  699. 

2.  for  arrest  of  defendant 696- 

3.  attachment  for  rent 702 

4.  general  attachments 698,  699,  700* 

5.  distress  warrant 719- 

6.  immediate  possession  in  action  for  personal  property 697* 

7.  injunctions 704 

8.  verification  of  pleadings 499 

by  party,  instead  of  agent,  &c 692 

9.  warning  order  against — 

(1)  a  non-resident  of  Kentucky 593 

(2)  resident  of  Kentucky 594,  595, 

10.  of  bail 6961 

1 1 .  surety  as  to  his  qualifications 692; 

APPEALS— 

1.  from  quarterly  courts  or  justices'  courts ,  vi*. —  * 

(1)  appeal-bond 725 

(2)  order  of  supersedeas,  &c 726 

(3)  summons  on  appeal 726 

2.  granted  by  circuit  court  to  Court  of  Appeals — 

(1)  order  granting  an  appeal  from  the  whole  judgment 726 

(2)  part  of  a  judgment 726 

(3)  supersedeas-bond  on  appeal  to  the  Court  of  Appeals 726 

(4)  supersedeas .* 727 

ARREST  OF  THE  DEFENDANT— 

1.  affidavit  for  arrest 696 

2.  plaintiff's  bond 696 

3.  order  of  arrest 696 

4.  bail-bond 696 

5.  affidavit  of  bail  requirable  by  sheriff 696 

ATTACHMENTS  FOR  RENT— 

1.  affidavit  for  attachment 702 

2.  attachment-bond 702 

3.  order  of  attachment  by  a  justice  of  the  peace 702 

4.  judge  of  a  quarterly  court 703 

5.  notice  to  garnishees 703 

6.  return  of  service  on  garnishees 703 

7.  bond  of  indemnity  to  constable 7°3 

8.  for  restoration  of  attached  property 703 

9.  appraisement  before  taking  restoration  bond 704 

(853) 
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ATTACHMENTS  GENERAL—  '*» 

1.  affidavit  for  attachment  against  a  non-resident  or  a  foreign  corporation 69S 

2.  attachment  against  a  resident  defendant  constructively  summoned 698 

3.  affidavit  before  order  to  sell  real  property  of  defendant  constructively  summoned,  699 

4.  refunding  bond  to  defendant  constructively  summoned 699 

5.  affidavit  for  attachment  against  defendant  actually  summoned 699 

6.  in  action  for  immediate  delivery  of  personal  property. .  700 

7.  attachment-bond 700 

8.  order  of  attachments 700 

9.  notice  to  garnishees  as  to  debts  or  demands  (to  be  indorsed  on  order  of  attach- 

ments).  701 

10.  notice  to  garnishees  as  to  property  not  capable  of  manual  delivery  nor  consti- 

tuting debt  or  demand 701 

1 1 .  sheriff's  return  of  service  on  garnishees 701 

12.  plaintiff's  bond  to  a  joint  owner  of  attached  property 701 

13.  bond  of  indemnity  to  sheriff 701 

14.  bond  for  restoration  of  attached  property  to  persons  in  whose  possession  it  was 

found 7°* 

1 5.  appraisement  before  taking  restoration-bond 701 

BONDS— 

1.  Before  suing — 

(1)  of  indemnity  against  lost  instrument 692 

(2)  for  costs 692 

affidavit  requirable  by  clerk  before  accepting 692 

2.  Approved  by  court  before  making  order,  etc. — 

(1)  of  defendant  to  obtain  transfer  of  issue  from  ordinary  to  equity  docket.  705 

(2)  to  obtain  judgment  on  lost  writing 705 

(3)  against  defendant  constructively  summoned 706 

(4)  sale  of  real  property  of  persons  under  disability 706 

(5)  of  distributee  or  legatee  to  obtain  order  of  distribution 706 

3.  Relating  to  executions  and  distress-warrants — 

(1)  replevin-bond  before  delivery  of  execution  to  officer 710 

(2)  after  delivery  of  execution  to  officer 720 

(3)  of  tenant  to  discharge  distress-warrant 720 

(4)  of  a  tenant  or  his  assignee  or  under-tenant,  under  J  653  of  the  Codet  to 

obtain  discharge  of  a  distress- warrant 7*° 

(5)  of  a  tenant  or  his  assignee  or  under-tenant  to  obtain  partial  suspen- 

sion of  a  distress 720 

(6)  indemnifying-bond  to  procure  levy  of,  or  sale  under,  an  execution  or 

distress- warrant 721 

(7)  claimant's  bond  to  suspend  a  sale  under  execution  or  distress- warrant..  721 

(8)  appraisement  of  property  before  taking  bond 721 

EVIDENCE— 

1 .  subpoena  of  witness  to  give  oral  testimony 721 

2.  warrant  for  arrest  of  witness  for  disobeying  subpoena V1 

3.  bail-bond  to  be  indorsed  on  warrant  for  arrest 7M 

4.  warrant  for  commitment  of  witness  for  contempt 7** 

5.  notice  of  taking  a  deposition 7*3 

6.  notice  (except  in  circuit  courts  having  continuous  session)  requiring  depositions 

to  be  taken  on  interrogatories  723 

7.  notice  of  intention  to  be  present  on  taking  of  deposition  in  action  in  circuit 

court  having  continuous  session 723 
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EVIDENCE— Continued—  »age. 

8.  notice  of  taking  of  deposition,  on  receiving  the  notice  mentioned  in  the  last 

foregoing  form 723 

9.  interrogatories 724 

10.  notice  (except  in  circuit  courts  having  continuous  session)  that  interrogatories 

have  been  filed 724 

11.  commission  to  take  depositions  (except  in  cases  in  county  where  a  circuit  court 

has  continuous  session) 724 

12.  subpoena  of  witness  to  give  deposition 724 

13.  warrants  for  the  arrest  or  commitment  of  witness 724 

14.  caption  of  deposition 724 

1 5.  officers  certificate  generally 724 

16.  when  the  deposition  is  taken  on  interrogatories  in  an  action 

pending  in  a  circuit  court  in  continuous  session 725 

EXECUTIONS— 

1.  from  circuit  courts  on  judgments  at  law,  viz. — 

(1)  writ  of  fieri  facias 716 

(2)  venditioni  exponas 716 

(3)  capias  ad  satisfaciendum 716 

(4)  habere  facias  possession  urn,  with  fieri  facias  for  damages,  &c. . .  716 

(5)  executions  for  plaintiff  or  defendant  in  actions  for  specific  personal 

property  (3  forms) 7*7-18 

2.  executions  from  quarterly  court  and  justices'  courts 718 

3.  executions  on  bonds  having  the  effect  of  judgments 718 

4.  executions  on  judgments  in  chancery 718 

GARNISHEES— 

notice  to,  in  action  to  enforce  satisfaction  of  a  judgment,  after  a  return  of  nulla  dona,  704 

IN  JUNCTION,  forms  (except  of  pleadings)  in  actions  for— 

1.  affidavit  to  enjoin  an  action  at  law  before  judgment 704 

2.  stay  proceedings  on  a  judgment 704 

3.  bond  to  obtain  discharge  of  execution-levy 704 

4.  retain  possession  of  property  levied  on 704 

5.  be  prescribed  by  court  or  officer  granting  an  injunction 705 

6.  bond,  if  terms  have  not  been  prescribed  as  just  suggested 705 

7.  appraisement  of  property  before  giving  bond 705 

8.  order  of  injunction 705 

JUDGMENTS— 

1.  judgments  on  demurrer,  at  law  or  in  equity,  viz. — 

(1)  sustaining  a  special  demurrer,  because  the  court  has  no  jurisdiction  of 

the  person  of  the  defendant 707 

(2)  overruling  a  demurrer  to  an  answer  pleading  the  plaintiff's  incapacity 

to  sue 708 

(3)  sustaining  a  special  demurrer  because  the  court  has  no  jurisdiction  of 

the  subject  of  the  action 708 

(4)  sustaining  a  general  demurrer  to  the  plaintiff's  petition  or  reply 708 

2.  judgments  by  default,  at  law  or  in  equity — 

(1)  against  the  defendant  in  an  action  on  an  express  or  implied  contract  to 

pay  a  certain  sum  of  money  for  the  rent  or  value  of  specified  property 

or  services 708 

(2)  against  the  defendant  in  an  action  for  damages 709 

(3)  plaintiff 709 
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JUDGMENTS— Continued—  **bl 

3.  judgments  to  be  entered  by  clerks  on  verdicts  in  actions  at  law — 

(1)  for  the  plaintiff  on  a  verdict  as  in  form  a,  page  706 709 

(2)  defendant  on  a  verdict  as  in  form  a*  page  706 709 

(3)  plaintiff  on  a  verdict  as  in  form  c,  page  706.  „ 710 

(4)  [or — for  the  defendant]  on  a  verdict  as  in  form  £»p,  710,  710 

4.  judgment  in  an  ordinary  action  on  a  trial  of  facts  by  the  court,  and  after  a  partfs 

request  for  a  statement  of  conclusions  of  fact 710 

5.  judgments  and  orders  in  equity,  other  than  on  demurrer  or  by  default — 

(1)  commencement  of  a  judgment  or  order 712 

(2)  conclusion  of  a  judgment  against  the  plaintiff 712 

(3)  in  actions  in  circuit  courts  generally  to  enforce  a  mortgage  on  land  or  a 

vendor's  lien  for  purchase  money,  the  plaintiff  being  the  only  encum- 
brancer and  his  entire  demand  being  due 712 

(4)  in  an  action  for  a  personal  judgment,  and  for  enforcement  of  a  mortgage 

on  land  or  a  vendor's  lien  for  purchase  money,  the  plaintiff  being  the 
only  encumbrancer  and  his  entire  demand  being  due 714 

(5)  for  the  conveyance  and  possession  of  land 715 

NOTICES— 

1.  of  statutory  motions  for judgments  for  money  against — 

(1)  a  co-surety  for  contribution 684 

(2)  an  attorney  for  money  collected ; 684 

(3)  a  surety  for  costs 684 

(4)  constable  and  his  sureties  for  failure  to  execute  a  distress  warrant,  &c  685 

(5)  sheriff  and  his  sureties  for  failure  to  return  an  execution,  &c 685 

(6)  by  a  county  creditor 686 

(7)  obligors  in  claimant's  bond 687 

2.  notice  of  statutory  motions  for  other  relief  than  judgments  for  money,  vis. — 

(1)  to  set  aside  a  fraudulent  sale  under  execution 687 

(2)  a  personal  representative  for  revivor  of  a  judgment 688 

(3)  for  a  writ  of  mandamus 688 

(4)  by  an  execution — purchaser  of  land  for  possession 688 

3.  by  purchaser  of  land — 

under  execution  in  his  behalf,  to  quash  the  levy  and  return 690 

4.  notices  of  non-statutory  motions 689 

petitions- 
account,  petition  on — 

1.  for  agreed  prices  of  goods,  without  an  especial  agreement  as  to  time  of  pay- 

ment    53S 

2.  for  value  of  goods  sold  to  defendant ...  546 

3.  money  lent  to  defendant 546 

Account  liquidated,  petition  on — 

for  goods  sold  and  money  lent  to  defendant 547 

Agent  or  attorney — 

petition  for  money  collected  by 548 

Alimony  or  divorce — 

1.  wife's  petition  for  alimony 608 

2.  divorce  from  bed  and  board  and  for  alimony 609 

3.  the  bonds  of  matrimony,  &c 610 

4.  husband's  petition  for  divorce  and  restoration  of  property 612 
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PETITIONS— Continued—  *agb. 

Assignees  of  notes  or  bonds  not  discounted,  petitions  of  against — 

1.  payor 501 

2.  assignor,  for  money-consideration,  averring  payor's  non-liability 541 

3.  insolvency 543 

4.  accommodation  endorser,  averring  payor's  insolvency 545 

Forms  of  answers 650 

Awajld,  petition  in  action  on 550 

Bills  of  Exchange,  petitions  of  indorsers  against  antecedent  parties,  on — 

1.  a  foreign  bill,  after  protest  for  non-payment 536 

2.  domestic  bill,  after  refusal  of  payment  by  acceptor 537 

Checks  on  banks,  petitions  on  by— 

1.  payee  against  drawer  of  a  domestic,  unaccepted  check 538 

2.  drawee  of  an  unaccepted  check,  whether  domestic  or  foreign  . . .   539 
Common  carrier,  petitions  against — 

1 .  for  injury  to  passenger 5^2 

2.  negligently  injuring  goods .' 549 

Concurrent  considerations,  petitions  on  contracts — 

1.  to  deliver  hemp  at  time  and  place  agreed  on,  to  be  paid  for  on  delivery 505 

2.  hogs  to  be  paid  for  on  delivery,  neither  time  or  place  being  specified 

in  contract 5°6 

3.  to  accept  and  pay  for  hogs  on  delivery,  at  time  and  place  agreed  on 506 

4.  .  neither  time  nor  place  being  specified 

in  contract 507 

5.  choses  in  action,  on  assignment  and  delivery,  neither  time 

nor  place  being  specified  in  contract 507 

Conditions  precedent,  petitions  in  actions  on — 

1.  contract  to  convey  land  free  from  incumbrances,  averring  plaintiff's  perform- 

ance of  conditions 508 

2.  contract  to  build  a  house  on  defendant's  premises,  to  be  paid  for  in  goods  out 

of  defendant's  store,  with  averments  of  plaintiff's  performance 509 

3.  contract  to  pay  plaintiff  certain  sum  for  board  and  lodging  for  a  specified  time, 

averring  plaintiff's  part  performance  and  defendant's  prevention  of  full 
performance 509 

4.  another  petition  averring  plaintiff's  part  performance  of  a  condition  precedent 

and  defendant's  prevention  of  full  performance 510 

5.  contract  for  plaintiff's  performance  of  a  single  act  constituting  a  condition  pre- 

cedent, with  averment  of  tender  of  performance 510 

6.  contract  to  build  a  house  to  be  paid  for  on  completion,  averring  defendant's 

prevention  of  the  work 510 

7.  contract  to  slaughter  hogs  for  defendant,  on  commission,  averring  plaintiff's 

readiness,  &c,  and  defendant's  failure  to  furnish  the  hogs 511 

8.  contract  to  pay  an  attorney  if  he  should  procure  defendant's  acquittal  of  a  crim- 

inal charge,  with  averment  that  defendant  failed  to  appear  for  trial 511 

9.  contract  to  pay  plaintiff  if  he  should  procure  a  release  of  an  adverse  claim  to 

land,  on  or  before  a  certain  day,  with  averment  that  defendant  purchased 
said  claim  before  said  day 512 

10.  contract  to  pay  money,  averring  the  happening  of  an  event  or  the  existence  of 

a  fact  constituting  a  condition  precedent 512 

1 1,  contract  to  pay  plaintiff  a  certain  sum  if  defendants  should  set  up  the  tailoring 

business  in  a  certain  town  within  a  certain  time 512 
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PETITIONS— Continued—  ^ 

Conditions  subsequent,  petitions  on — 

1.  a  bond  for  payment  of  money,  conditioned  to  be  void  on  performance  of  an  act 

by  the  obligor 513 

2.  a  bond  for  payment  of  money,  conditioned  to  be  void  on  transfer  of  bank- 

stock,  &c 513 

Conversion  of  property — 

to  defendant's  use,  petition  for  proceeds  of 550 

damages 555 

Creditors,  petitions  of— 

1.  after  a  return  of  nulla  bona 596 

2.  against  a  defendant  constructively  summoned,  viz. — 

(1)  a  non-resident  (with  an  attachment) 591 

(2)  resident  (with  an  attachment) 594 

3.  against  heirs  or  devisees  on  contract  of  ancestor  or  testator 603 

4.  for  settlement  of  estate  of  deceased  debtor 605 

5.  on  married  woman's  contract  for  necessaries 602 

6.  to  subject  property  of  a  debtor  who  has  preferred  a  creditor 600 

7.  (without  attachments)  property  which  debtors  have  conveyed  to,  or 

purchased  in  the  names  of,  others,  viz. — 

(1)  property  conveyed  by  debtor  with  actually  fraudulent  intent 597 

(2)  without  valuable  consideration 598 

(3)  land  purchased  by  debtor  in  the  name  of  another 599 

(4)  personal  property  purchased  by  debtor  in  the  name  of  another 599 

Disturbing  a  right-of-way — 

petition  for .' 5$ 

Diverting  water — 

from  plaintiff's  mill,  petition  for 5$ 

False  representations — 

as  to  character,  &c,  petitions  in  action  for 573 

Fraud  in  selling  personal  property  to  plaintiff,  petitions  for — 

1.  damages,  without  averring  a  request  to  cancel  the  contract 571 

2.  and  purchase  money,  without  averring  a  request  to  cancel  the  contract  571 

3.  for  selling  property  not  portable  on  the  person, 

with  averment  of  request  to  cancel  the  con- 
tract   57* 

4.  for  selling  property  portable  on  the  person,  with 

averment  of  request  to  cancel  the  contract.  573 
Good  consideration — 

petition  in  action  on  contract  founded  on 533 

Guaranty— 

1n  letter  of  credit,  petition  on 502 

Guardians — 

petition  of,  for  sale  of  real  property  of  wards ol3 

Injunctions,  petitions — 

1.  to  enjoin  proceedings  on  a  judgment,  and  for  a  set-off,  &c 6*4 

2.  vacate  it,  for  fraud  in  obtaining  it..  615 

3.  sale,  under  execution  against  another,  of  property  to  which  plaintiff 

is  equitably  entitled 6l6 

4.  procurement  of  judgment,  and  quiet  plaintiff's  title 610 

5.  trespasses  to  land,  and  for  damages 617 

6.  waste,  and  for  damages $io 

7.  a  public  nuisance,  causing  special  injury 6"> 
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PETITIONS— Continued—  fags. 

Injuries  to  property,  petitions  as  to— 

1 .  land  in  plaintiff's  possession 556 

2.  not  in  plaintiff's  possession 557 

3.  personal  property  in  plaintiff's  possession 559 

4.  not  in  plaintiff's  possession 559 

5.  property  injured  by  defendant's  servants 560 

Injury  to  the  person,  petitions  for — 

1.  imprisoning  plaintiff  without  legal  authority 560 

2.  beating  the  plaintiff 561 

3.  female  by  female,  in  action  of  husband  and  wife  against  husband  and  wife  561 

4.  consequential  damages  resulting  from  forcible  injury  to  plaintiff's  son,  .and 

causing  his  death 562 

5.  forcible  injury  to  plaintiff  by  defendant's  servant  or  minor  son 562 

6.  damages  for  the  bodily  and  mental  suffering  of  plaintiff's  intestate,  caused  by 

a  willful  injury  inflicted  by  a  servant  of  defendant,  common  carrier  of  pass- 
engers, and  which  resulted  in  intestate's  death 562 

Injury  to  reputation,  petitions  for — 

1.  slander,  charging  plaintiff  with  a  felony 563 

2.  words  not  actionable  per  se 564 

3.  slandering  plaintiff  in  his  business 565 

4.  injury  to  plaintiff's  credit  by  malicious  prosecution 565 

5.  slander  of  female,  by  imputing  fornication 565 

6.  libel 566 

Insurance,  petitions  on — 

1.  a  fire-policy  on  a  building 515 

2.  life-policy 517 

Judgments,  petitions  on — 

1.  judgment  of  a  federal  court 552 

2.  state  court 551 

Land — 

1.  (1)  a  contract  to  convey  on  request,  petition  on  for  damages 503 

(2)  not  on  request  nor  at  specified   time,  petition  on  for 

damages 504 

(3)  by  obligor  acting  fraudulently,  petition  on  for  damages  505 

(4)  procure  conveyance  from  third  person,  not  on  request  nor  at 

specified  time,  petition  on  for  damages 505 

2.  deficit  or  surplus  in  quantity  sold,  vendee's  petition  to  recover  compensation  for 

deficit 586 

vendor's   petition   to   recover  surplus  or  its 
value 586 

3.  money  paid  to  defendant  on  verbal  contract  to  convey  to  plaintiff,  petition  for  . .   548 

4.  possession  of%  petition  for 553 

5.  purchaser  of,  by  executory  contract,  petition  of  for — 

(1)  rescission  of  contract,  alleging  defendant's  inability  to  convey 584 

(2)  fraud  of  defendant 582 

(3)  specific  performance  of  contract 577 

6.  (I)  purchaser  of  by  deed,  without  warranty  of  title,  petition  of  for  rescission. .  578 
(2)  with  warranty  of  title,  petition  of  for  rescission  ....  579 

7.  quieting  title  tot  petitions  for 613,  616 

8.  trespass  to,  petition  in  actions  for — 

(1)  if  in  plaintiff's  possession 556 

(2)  not  in  plaintiff's  possession 557 
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PETITIONS— Continued—  na. 

9.  use  and  occupation  of,  petition  for  value  of 5$ 

10.  waste  of,  petition  to  enjoin  and  for  damages 61I 

Lien-claims — 

due  and  not  due  to  the  plaintiff  and  others,  petition  on 576 

Malicious  prosecutions,  petitions  for — 

1.  prosecution  of  a  civil  proceeding 56S 

2.  criminal  proceeding 567 

Moral  obligation — 

petition  on  contract  founded  on 533 

Mortgage — 

of  land  for  debt  due  and  not  due,  petition  on 57$ 

Notes — 

negotiable  and  discounted,  petition  of  indorsee  against  antecedent  parties 540 

not  discounted,  petitions  on 500,  501 

Nuisances,  petition  for  injuries  caused  by — 

1.  a  public  nuisance — hole  in  a  street 569 

2.  corrupting  water  of  a  stream k  570 

3.  private  nuisance 571 

petition  to  enjoin 618 

Partnership— 

petition  to  dissolve  and  settle 605 

Possession  of  property,  petitions  for — 

1.  real  property 553 

2.  specific  personal  property 554 

Promise  to  marry— 

petition  in  action  for  breach  of 535 

Promises  in  writing  to  pay  money,  petitions  on,  viz. — 

1.  on  demand 501 

2.  at  a  specified  place 501 

3.  by  doing  work  for  plaintiff,  neither  time  nor  place  for  performance  being 

specified 5*4 

4.  by  delivering  property,  neither  time  nor  place  for  delivery  being  specified,  viz:— 

(1)  property  not  portable  on  the  person 5*4 

(2)  portable  on  the  person 5*4 

Promise,  not  in  writing,  to  pay  money — 

petition  in  action  on 534 

Representatives  of  decedent — 

creditor's  petition  at  law  against 5'9 

in  equity  against 6>3 

Seduction  of  plaintiff's  daughter,  petitions  for — 

1.  in  what  was  formerly  trespass,  without  averring  loss  of  service 5^ 

2.  case,  with  averment  of  loss  of  service 5^7 

3.  under  the  General  Statutes,  without  averring  the  age  or  residence  or  loss  of 

service  of  the  daughter 5^7 

Statutory  bonds,  petitions — 

1.  by  creditor  against  administrator  and  his  sureties,  suggesting  a  devastavit ....  510 

2.  distributee  against  administrator  and  his  sureties 5** 

3.  on  guardian's  bond 5*3 

4.  constable's  bond,   for  failing  to  execute  distress-warrant  and  to  collect 

claims,  &c 5*4 

5.  sheriff's  bond,  for  failing  to  return  execution  and  to  pay  money  collected  on 

execution 5^ 
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PETITIONS— Continued—  pag«. 

6.  attachment-bond 527 

7.  injunction-bond  given  in  action  to  enjoin  proceedings  on  a  judgment 528 

8.  cutting  of  timber,  &c 529 

9.  bail-bond  given  under  {  163  of  Code 530 

10.  indemnifying-bond  given  under  j  641  of  Code 531 

11.  supersedeas-bond 532 

Statutory  causes  of  action,  petitions — 

1.  for  relief  when  none  is  given  by  the  common  law 574 

2.  cumulated  statutory  relief 574 

3.  on  statute  containing  an  exception  or  condition  as  to  relief 575 

Slander,  Forms  of  petitions,  see 563 

Surety,  petition  of  against  co-surety  for  contribution 548 

Trespass — 

see  Injury  to  Property,  and  Injury  to  the  Person 841 

Land,  8 841 

Value  op  goods — 

delivered  to  a  third  person  on  defendant's  order  to  pay  money,  petition  for 539 

Ward— 

petition  of  against  guardian  and  his  surety,  impeaching  guardian's  settled  account.  606 
Warranties,  petitions  in  actions  on — 

1.  warranty  of  soundness  of  a  horse 503 

2.  to  plaintiff's  ancestor  of  title  to  land 502 

Waste — 

petition  in  action  for 557 

to  enjoin 618 

Widow,  petition  of  for  dower  and  rents — 

1.  against  husband's  heirs  or  devisees 607 

2.  vendee 607 

Wife's  contract— 

for  necessaries,  petition  on 602 

made  whilst  she  was  unmarried,  petition  on 519 

PLEADINGS — Dilatory  pleadings  and  motions  of  defendants — 

motion  for  verification  of  petition 619 

answer  showing  that  court  has  no  jurisdiction  of  defendant 620 

the  subject  of  the  action 620 

plaintiff  has  not  legal  capacity  to  sue 620 

the  pendency  of  another  action 620 

a  defect  of  parties  as  plaintiffs 620 

defendants. 621 

motion  to  strike  from  petition  names  of  parties  improperly  joined  as  plaintiffs  or 

defendants 621 

correct  misjoinder  of  causes  of  action 621 

for  paragraphing  of  petition 621 

to  correct  inconsistency  in  petition 621 

that  plaintiff  be  required  to  make  his  petition  definite  and  certain 622 

to  transfer  action  from  the  ordinary  to  the  equity  docket 622 

an  equitable  action,  which  should  have  been  an  ordinary  ac- 
tion, from  the  equity  to  the  ordinary 

docket 622 

properly  commenced  as  such,  to  ordinary 
docket,  upon  an  issue  triable  by  jury. .  622 
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PLEADINGS— Continued—  « 

Accord  and  satisfaction,  answers  averring — 

1.  payment  of  less  money  than  was  owing fa 

2.  delivery  of  property  in  satisfaction  of  a  note  for  money 643 

3.  payment  of  money  in  satisfaction  of  a  covenant  to  deliver  property  or  do  other 

act *43 

4.  an  accord,  with  a  counter-claim  to  compel  acceptance  of  satisfaction 643 

Alternative  defence,  answer  pleading 663 

Form  of  reply 6& 

Arbitration  and  award,  plea  of 644 

Assault,  pleas  of  justification — 

1.  correction  of  defendant's  apprentice 656 

2.  mollitermanus  imposuit,  to  preserve  the  peace  ...    &57 

Assault  and  wounding,  pleas  of  justification — 

1.  mollitermanus  imposuit,  to  preserve  the  peace,  and  plaintiff's  assault  on  defend- 

ant  657 

2.  plaintiff's  assault  on  defendant's  father 6$" 

3.  defendant  whilst  protecting  his  possession 6$$ 

4.  arrest,  &c,  of  the  plaintiff,  under  a  warrant 659 

Assignees  of  notes  or  bonds,  defences  against  by  payors 650 

Conditions  subsequent — 

1.  answers  averring  performance  of  condition 640 

2.  excuse  of  performance '  &41 

Consideration  of  written  contracts — 

1 .  plea  of  no  consideration °35 

2.  failure  of  consideration — defeasance 63$ 

3.  another  plea  of  failure  of  consideration — fraud  in  selling  a  horse  of  no  valae . .  63$ 

4.  another  plea  of  failure  of  consideration — fraud  in  selling  personal  property  to 

defendant  and  an  offer  to  return  it W 

5.  plea  of  partial  failure  of  consideration — want  of  title  to  part  of  a  tract  of  land 

purchased  by  executory  contract  and  in  defendant's  possession 63* 

6    another  plea  of  partial  consideration— defective  title  to  land  purchased  by  ex- 
ecutory contract  and  in  defendant's  possession &3* 

7.  another  plea  of  partial  consideration — fraud  in  the  sale  of  land,  conveyed  by 

the  warrantee  of  title,  and  in  defendant's  possession &37 

8.  another  plea  of  partial  failure  of  consideration,  with  a  counter-claim  against  a 

third  party :  mistake  as  to  the  quantity  of  land  purchased $37 

Counter-claims,  for  references  to °°3 

Covknants — 

1 .  plea  of  covenants  performed °*! 

2.  plaintiff's  acceptance  of  performance  at  a  different  time,  &c,  from  that 

stipulated ^ 

3.  in  excuse  of  performance ^ 

Estoppels— 

1.  answer  pleading  an  estoppel  by  matter  of  record,  viz.:  a  judgment  as  an  estop- 

pel to  an  action  for  rents  and  profits  of  land "5 

2.  answer  pleading  an  estoppel  by  writing,  viz.:  ancestor's  warranty  of  title  as  an 

estoppel  to  an  heir's  action  for  land , "$ 

3.  answers  pleading  estoppels  in  pais,  viz.: 

(1)  in  bar  of  an  action  in  equity  for  dower 63! 

(2)  ordinary  action  for  land *& 
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PLEADINGS— Continued—  *agb. 

Fraud — 

i.  plea  of,  in  obtaining  execution  of  a  contract  , 638 

Form  of  reply 670 

2.  plea  of,  in  selling  horse  to  defendant  without  averring  an  offer  to  return  it. . . .  638 

3.  answer  denying  knowledge  that  it  was  unsound  and  averring  that  he  believed  it 

was  sound 661 

Infancy — 

form  of  answer  pleading 639 

(1)  form  of  reply  averring  that  note  was  given  for  necessaries 670 

rejoinder 671 

(2)  reply  averring  ratification 671 

rejoinder  that  ratification  was  obtained  by  fraud  and  sur-rejoinder.  672 

Injuries — 

see  Assault,  and  Assault  and  Wounding 844 

Trespass  to  Property 846 

Land — 

1.  answer  claiming  part  of  the  land 651 

2.  controverting  plaintiff's  right  to  any  part  of  the  land 651 

3.  and  counterclaim,  alleging  a  parole  purchase  and  making  of  improve- 

ments, &c 651 

LlBERUM  TENEMENTUM 66 1 

Form  of  reply 681 

Limitation,  pleas  of— 

1.  when  the  petition  shows  at  what  time  limitation  began  to  run 646 

2.  fails  to  show  the  period  of  limitation   647 

Forms  of  replies,  &e 674  to  677 

Malicious  prosecution,  plea  of  probable  cause  in  action  for 656 

Non  est  factum — 

1.  general  plea  of,  viz.:  answer  denying  execution  of  contract 623 

2.  special  pleas  of,  viz. : 

(1)  answer  showing  defendant's  disability 639 

(2)  plea  of  duress 639 

(3)  illegality  of  consideration 639 

(4)  alteration  of  contract 640 

(5)  fraud  in  filling  up  blank  note 640 

(6)  that  contract  was  delivered  to  third  party  as  an  escrow 640 

Payment,  plea  of 642 

Probable  cause,  plea  of  in  action  for  malicious  prosecution 656 

Form  of  reply 519 

PROPERTY,  see  specific  personal  property,  infra. 
Readiness,  pleas  of— 

1.  to  do  work 650 

2.  deliver  property  to  plaintiff 649 

3.  receive  and  pay  for  property 649 

Release,  plea  of 644 

Representatives  personal — 

1.  plea  of  plene  administravit,  &c,  in  a  creditor's  action  on  a  demand  against  a 

decedent 645 

2.  alleging  a  devastavit  . .  645 
Several  defences  to  same  cause  of  action,  answer  pleading 662 
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PLEADINGS— Continued— 
Set-offs,  answers  pleading — 

1.  a  legal  set-off,  viz.: 

(1)  a  demand  against  the  plaintiff 664 

(2)  an  assignor  from  or  through  whom  plaintiff  claims . .  664 

2.  an  equitable  set-off,  viz.: 

(1)  a  demand  against  a  solvent  plaintiff  residing  in  Kentucky 665 

(2)  plaintiff  who,  or  whose  assignor,  is  insolvent  or  a 

non-resident 666 

Slander — 

1.  plea  justifying  charge 655 

2.  in  excuse  of  alleged  slander 656 

Specific  personal  property — 

1.  answer  of  inn-keeper  claiming  a  lien  on  the  property 652 

2.  and  counter-claim  for  a  return  of  the  property 653 

3.  claiming  the  property  as  having  been  taken  damage  feasant 655 

Tender  during  plaintiff's  absence,  pleas  of,  viz.: 

1.  tender  of  chattels  not  portable  on  the  person 647 

2.  money  or  other  things  which  is  portable  on  the  person 649 

Title  of  plaintiff,  answer  impeaching,  in  action  to  enforce  lien 644 

Traverse— 

1.  answer  denying  alleged  facts 623-24 

2.  knowledge  or  information  concerning  alleged  facts 624 

Trespass  to  property — 

1.  to  land,  plea  of  liberum  Unementum 661 

2.  personal  property,  pleas  of  justification,  viz.: 

(1)  plaintiff's  goods  were  wrongfully  encumbering  defendant's  premises  . .  660 

(2)  dog  was  roaming  at  large  on  defendant's  premises  without 

the  presence  of  its  owner  or  keeper 660 

(3)  defendant  owned  the  goods  and  chattels  when  he  took  and  carried  them 

away 660 

REPLIES,  REJOINDERS,  Ac- 
Accord  and  satisfaction — 

Reply  that  the  property  in  the  answer  mentioned  was  delivered  in  satisfaction  of 

another  debt  due  the  plaintiff 673 

Rejoinder  traversing  the  reply 673 

Alternative  defence,  reply  to 682 

Assignees— 

1.  Reply  traversing  a  plea  of  payment  to  assignor 677 

2.  to  a  plea  of  no  consideration,  that  the  defendant  induced  the  plaintiff  to 

buy  the  note 677 

3.  to  a  plea  of  no  consideration,  or  set-off  against  assignor,  that  the  defend- 

ant gave  the  note  to  enable  the  payor  to  raise  money,  &c 678 

Conditions  subsequent— 

1.  Reply  to  plea  of  conditions  performed,  stating  facts  showing  non-performance.  672 

2.  Reply  to  plea  in  excuse  of  performance,  that  defendant  had  received  certain 

money  which  he  had  failed  and  refused  to  account  for,  though  on  a  named 

day  he  was  requested  to  do  so 672 

Rejoinder,  to  last  plea,  denying  the  alleged  request 673 

Consideration  of  written  contracts — 

1.  Reply  traversing  a  plea  of  no  consideration 668 

2.  failure  of  consideration 669 
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REPLIES,  REJOINDERS,  &c— Continued—  pack. 

Defect  in  plaintiff's  title  to  land,  reply  to  plea  of 674 

Fraud — 

1.  Reply  to  plea  of  fraud  in  selling  a  horse  to  plaintiff 669 

Rejoinder  traversing  part  of  the  reply 669-70 

2.  Reply  traversing  a  plea  of  fraud  in  obtaining  execution  of  contract 670 

Infancy— 

1.  Reply  to  plea  of,  that  the  note  was  given  for  necessaries ^ 670 

Rejoinder  traversing  the  reply • 671 

2.  Reply  that  defendant,  when  of  age,  ratified  the  contract  by  a  writing  delivered 

to  plaintiff 671 

Rejoinder  that  the  writing  was  obtained  fraudulently 672 

Sur-rejoinder  traversing  the  rejoinder 67a 

Judgments,  reply  of  nul  tiel  record  to  a  plea  of 668 

Liberum  tenementum,  reply  to  plea  of 681 

Limitation — 

1.  Reply  to  plea  of,  showing  that  the  cause  of  action  originally  accrued  within  the 

period  of  limitation 674 

Rejoinder  traversing  the  reply 675 

2.  Reply  averring  defendant's  promise  to  pay  plaintiff's  demand,  or  acknowledg- 

ment that  it  was  due,  before  his  action  was  barred  by  lim- 
itation    675 

3.  defendant's  absence  from  Kentucky ' 675 

4.  plaintiff's  failure  to  discover  defendant's  fraud  within  five  years 

after  its  commission 676 

5.  the  death  of  the  plaintiff's  or  defendant's  testator  or  intestate.  676 

6.  defendant's  consent  to  delay  suit 676 

7.  that  defendant  was  a  merchant 677 

8.  pleading  limitation  to  a  set-off 677 

New  assignments,  replies  making — 

1 .  after  a  plea  of  liberum  tenementum 6&2 

2.  in  an  action  for  assault  and  battery 683 

3.  slander 682 

Nul  tiel  record,  reply  of 668 

Probable  cause  for  prosecution,  reply  traversing  a  plea  of 679 

Release — 

Reply  that  the  only  consideration  for  the  release  (of  a  note  for  $500)  was  $50,  paid 

by  defendant  after  the  note  became  due 673 

Rejoinder  that  the  release  was  given  in  consideration  of  a  hors« 673 

Sur-rejoinder  traversing  the  rejoinder 674 

Representatives  personal,  reply  to  plea' of  administravit 674 

Se  t-off,  reply  pleading  limitation  to 677 

Slander — 

Reply  traversing  an  answer  excusing  or  justifying  slanderous  words 679 

Specific  personal  property — 

Reply  to  answer,  avowing  seizure  of  horse  under  an  execution  against  S.  T.,  that 
it  was  the  only  work-beast  of  S.  T.,  who  sold  it  to  plaintiff  for  a  valuable  con- 
sideration    678 

Traverse — 

Reply  denying  defendant's  allegation,  or  denying  sufficient  knowledge  or  informa- 
tion to  form  a  belief  concerning  it 667 

Reply  of  nul  tiel  record  to  a  plea  of  a  judgment 668 
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REPLIES,  REJOINDERS,  &c— Continued—     .  "«. 

Trespass — 

1.  Reply  to  plea,  that  plaintiff  assaulted  defendant  whilst  defending  his  posses- 

sion, denying  that  defendant  was  lawfully  possessed  and  averring  that  he 

held  under  a  condition  which  had  been  violated 680 

Rejoinder  that  plaintiff  waived  the  condition 68c 

2.  Reply  to  answer  justifying  wounding,  &c,  of  plaintiff  under  warrant  of  arrest.  680 

3.  the  killing  of  plaintiff's  dog 680 

RENTS— 

1.  affidavit  for  distress-warrant 719 

2.  distress-warrant 7*V 

SPECIFIC  PERSONAL  PROPERTY— 

Forms  (except  of  pleadings)  in  actions  for  immediate  delivery  of,  viz.: 

1 .  affidavit  for  immediate  possession 555 

2.  order  of  delivery 697 

3.  appraisement  of  property  before  taking  any  bond 697 

4.  bond  to  be  generally  taken  by  sheriff  before  complying  with  order  of  delivery.  697 

5.  taken,  in  action  against  an  officer,  before  complying  with  order  of 

delivery 697 

6.  for  restoration  of  property  not  taken  under  an  attachment,  execution,  or 

distress  warrant , 698 

7.  plaintiff's  indemnifying-bond  to  sheriff  against  claim  of  person  not  a  party  to 

the  action 698 

SUMMONSES— 

1.  actual,  viz.: 

(1)  from  circuit  courts,  generally,  of  defendants  in  this  State 692 

(2)  in  continuous  session,  of  defendants  in  this  State..  693 

(3)  quarterly  courts  of  defendants  in  this  State 693 

(4)  justices'  courts  of  defendants  in  this  State 694 

(5)  any  court  of  defendants  out  of  this  State 695 

2.  constructive ,  viz.: 

(1)  affidavit  for  warning  order 695 

(2)  warning  order  from  circuit  courts  generally,  or  from  quarterly  courts  or 

justices'  courts 695 

in  continuous  session 695 
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Preface  to  Criminal  Code. 


In  his  preface  to  the  last  edition  (1895)  of  the  Criminal  Code, 
Judge  Bullitt  said : 

"1.  The  Criminal  Code  took  effect  in  1854,  prior  to  which  the  Court 
of  Appeals  had  no  jurisdiction  of  felony-cases;  and  before  the  act  of 
1841  (3  5.  L.t  36),  though  it  had  jurisdiction  of  misdemeanors  punish- 
able by  fine  only,  it  had  none  as  to  misdemeanors  punishable  by  impris- 
onment, or  by  fine  and  imprisonment  (M.  &  £.,  130,  note/).  By  the 
revision  and  enactment  which  took  effect  January  1,  1877,  the  Code  of 
1854  was  re-sectionized,  with  many  transpositions  of  sections,  as  to  which 
see  the  Table  in  Appendix,  pages  171  and  172,  post. 

41  2.  This  edition,  besides  the  amendments  enacted  since  January  1, 
1877,  contains  several  acts  which,  though  not  avowedly  amendatory, 
affect  proceedings  in  criminal  cases  in  several  respects ;  such  as  the  act 
of  1880,  page  9;  of  1892,  page  13;  and  of  May  1  and  of  May  17,  1886, 
pages  66  and  67. 

"3.  Including  volumes  14  and  15  of  the  Kentucky  Law  Reporter, 
this  edition  contains,  it  is  believed,  references  to  all  decisions  construing 
the  Criminal  Code  which  were  rendered  by  the  Court  of  Appeals  prior 
to  April,  1894,  and  reported  or  marked  for  publication  by  the  Reporter 
of  that  Court;  and  a  number  of  Post-Code  decisions  as  to  instructions, 
evidence,  and  other  matters  concerning  which  the  Code  contains  no  spe- 
cific provisions;  and  a  number  of  Ante-Code  decisions  as  to  misdemean- 
ors." 

In  the  present  edition  the  effort  has  been  made  to  correct  all  errors 
in  the  text;  and,  in  the  Appendix,  to  cite  all  decisions  construing  the 
Criminal  Code  which  have  been  reported  from  1894  until  April  I,  1899, 
whether  in  the  Kentucky  Reports,  Kentucky  Law  Reporter,  or  South- 
western Reporter. 

WILLIAM  MARSHALL  BULLITT. 

Louisville,  May  i,  1899. 
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AN      ACT 


REGULATING 


Practice  in  Criminal  Cases. 


Note. — The  numbers  in  brackets  denote  the  sections  of  the  former  Code  relating  to 
the  same  subject  as  the  sections  to  which  they  are  attached. 

PRELIMINARY  PROVISIONS. 

\  I.  Name  of  the  act.     Regulates  all  prosecutions,  and  penal  actions,  after  January 

1st,  1877. 
\  2.   Proceedings  commenced  before  January  1,   1877,  to  be  prosecuted  according  to 

existing  laws. 
$  3.   All  laws  within  the  purview  of  the  Code  repealed. 

Be  it  enacted  by  the  General  Assembly  of  ttie  Commonwealth  of  Ken- 
tucky : 

§  1.  That  the  provisions  of  this  act  shall  regulate  the  proceedings  in 
all  prosecutions  and  penal  actions  in  all  the  courts  of  this  Common- 
wealth, from  and  after  the  first  day  of  January,  1877,  and  shall  be  known 
as  "The  Code  of  Practice  in  Criminal  Cases." 

§  2.  Be  it  further  enacted,  That  all  prosecutions  or  proceedings  in 
criminal  or  penal  cases,  which  shall  be  commenced  before  the  first  day 
of  January,  1877,  an<3  which,  by  the  existing  laws,  would  be  valid,  shall 
not  be  rendered  invalid  by  this  act,  but  may  be  prosecuted  to  their  con- 
clusion, and  enforced  according  to  the  existing  laws,  as  if  this  act  had 
not  been  passed. 

§  3.  Be  it  further  enacted,  That  all  laws  coming  within  the  purview 
of  this  act  shall  become  repealed  when  this  act  goes  into  effect,  except 
as  provided  in  the  preceding  section. 

(0 


Digitized  by 


Google 


PUBLIC   OFFENCES   AND   PROSECUTING  THEM.  [TITLE  1. 


PRELIMINARY   PROVISIONS. 

1.  It  was  held,  under  the  same  provisions  of  the  Code  of  1854,  that  the  provision 
giving  the  Commonwealth  the  right  of  peremptory  challenge  applied  as  well  to  prosecu- 
tions commenced  before,  as  to  those  commenced  after,  that  Code  went  into  effect;  and 
that  this,  affecting  proceedings  only,  was  not  an  ex  post  facte  law.     16  B.  Af.9  15. 

It  was  held,  however,  that  the  Code  of  1854  did  not  authorize  an  appeal  from  a  judg- 
ment rendered  in  a  criminal  case  before  it  took  effect.     15  B.  Af.,  534. 

2.  It  was  held  that  the  Code  of  1854  repealed  all  former  laws  as  to  penal  and  criminal 
proceedings,  and  that  since  its  adoption  no  prosecutor  was  necessary  in  an  indictment  for 
assault  and  battery.  2  Met.,  374.  It  was  held,  however,  that  it  did  not  repeal  the  pro- 
visions of  the  R.  S.  (Ch.  47,  art.  1,  }g  22,  23)  as  to  search  warrants  for  gaming  tables. 
84  A>.,  537. 


TITLE   I. 


PUBLIC    OFFENCES,    AND    THE    MODES    OF   PREVENTING   AND    PROSE- 

CUTING  THEM. 
}  4.  Public  offence  defined. 

\  5.  Public  offences  divided  into  felonies  and  misdemeanors. 
%  6.  Felony  defined. 
{  7.  Misdemeanor  defined. 
{  8.  Persons  charged  with  the  commission  of  a  public  offence  liable  to  arrest  and 

prosecution. 
§  9.  What  offences  are,  and  what  are  not,  indictable. 
{  10.  What  offences  may  be  prosecuted  by  summons,  or  warrant  of  arrest. 
2  11.  What  offences  may  be  prosecuted  by  penal  action. 
{12.  How  offences  may  be  prevented. 

§  4  [1].  Public  offence  defined.  A  public  offence,  in  the  meaning  of 
this  Code,  is  any  act  or  omission  for  which  the  law  has  prescribed  a 
punishment. 

§  5  [2].  Divided  into  felonies  and  misdemeanors.  Public  offences  are 
felonies  and  misdemeanors. 

§  6  [3].  Felony  defined.  A  felony  is  an  offence  of  which  the  punish- 
ment is  death,  or  confinement  in  the  penitentiary. 

§  7  W-  Misdemeanor  defined.  All  other  public  offences  are  misde- 
meanors. 

§  8  [5].  Arrest  of  persons  cliarged  with  offence.  Persons  charged  with 
the  commission  of  a  public  offence  shall  be  liable  to  be  immediately 
arrested  and  proceeded  against  in  the  manner  hereinafter  directed. 

§  9  [6].  Indictable  offences.  All  public  offences  may  be  prosecuted 
by  indictment,  except — 

1.  Offences  of  public  officers,  where  a  different  mode  of  procedure 
is  prescribed  by  law. 
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TITLE  I.]  PUBLIC   OFFENCES   AND    PROSECUTING   THEM. 


2.  Offences  exclusively  within  the  jurisdiction  of  justices  of  the 
peace,  or  of.  police  or  city  courts. 

3.  Offences  arising  in  the  militia,  of  which  a  military  court  has 
exclusive  jurisdiction  (a). 

(a)  Contempts  of  court  are  punishable  without  indictment.     11  Bush,  95 ;  80  Ky.,  300. 

§  IO  \j\  Prosecutions  by  summons  or  warrant.  Offences  within  the 
jurisdiction  of  a  justice  of  the  peace,  or  of  a  city  or  police  court,  the 
punishment  of  which  is  a  fine  limited  to  one  hundred  dollars,  may  be 
prosecuted  by  a  summons  or  warrant  of  arrest,  in  which  shall  be  stated, 
in  general  terms,  the  offence  charged  to  have  been  committed. 

[Justices  shall  have  jurisdiction,  exclusive  of  circuit  courts,  in  all 
penal  cases,  the  punishment  of  which  is  limited  to  a  fine  not  exceeding 
twenty  dollars;  and  jurisdiction  concurrent  with  circuit  courts  of  all 
penal  cases,  the  punishment  of  which  is  limited  to  a  fine  not  exceeding 
one  hundred  dollars,  or  imprisonment  not  exceeding  fifty  days,  or  both. 
(Act  of  1893,  S.  A.,  1058)]. 

§  1 1  [8].  Prosecutions  by  penal  action.  A  public  offence,  of  which 
the  only  punishment  is  a  fine,  may  be  prosecuted  by  a  penal  action  in 
the  name  of  the  Commonwealth  of  Kentucky  (a),  or  in  the  name  of  an 
individual  or  corporation,  if  the  whole  fine  be  given  to  such  individual 
or  corporation.  The  proceedings  in  penal  actions  are  regulated  by  the 
Code  of  Practice  in  civil  actions  (b). 

(a)  k  An  action  in  the  name  of  the  State  of  Kentucky  having  been  amended  by  in- 
serting " Commonwealth"  for  "State,"  new  process  was  unnecessary.     85  Ay.,  686. 

2.  It  seems  that  the  facts  upon  which  the  complaint  was  founded  may  be  stated  in  an 
information  filed  with  the  warrant,  "and  the  same  technical  rule  should  not  be  applied  in 
such  proceeding  as  in  an  indictment."     Driscoll  v.  Com.,  14  Ky.  L.  R.,  379. 

{b)  1.  As  to  penal  actions  for  recovery  of  fines  for  doing  work  or  business  on  the 
Sabbath,  see  80  Ky.,  291;  92  Id.,  114. 

2.  In  7  Bush,  536,  the  court,  apparently  overlooking  the  distinction  made  by  §§  10 
and  II  between  proceedings  by  warrant  and  by  penal  actions,  held  that  a  warrant  for  fines 
amounting  to  fifty  dollars  was  a  penal  action  and  governed  by  the  provisions  of  the  Civil 
Code  concerning  actions. 

3.  Fines  are  recoverable  by  indictment  or  penal  action ;  and  the  right  of  the  Common- 
wealth so  to  recover  a  fine  for  Usurpation  of  office  is  not  affected  by  the  provisions  of  \  483 
of  the  Civil  Code.     3  Met.,  6. 

§  12  [9].  Prevention  of  offences.  The  commission  of  public  offences 
may  be  prevented  by  proceedings — 

1.  For  suppressing  riots  and  resistance  to  lawful  authority. 

2.  For  requiring  security  to  keep  the  peace,  or  for  good  behavior. 

3.  For  arresting  and  confining  insane,  drunken,  and  disorderly 
persons. 
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TITLE   II. 

CRIMINAL  JURISDICTION  OF  THE  COURTS  OF  THE  STATE. 

{13.        Jurisdiction  of  the  various  courts  prescribed. 

$  14.         Indictment  in  the  circuit  court  gives  jurisdiction  of  all  degrees  of  offence 

charged,  and  all  included  offences. 
J  15.         What  prosecutions  may  be  removed  from  circuit  into  city,  magistrates',  or 

police  courts. 
J  16.         Court  may  require  grand  jury  to  state,  in  the  indictment,  the  locality  of 

offences  within  the  jurisdiction  of  city  or  police  courts. 
J  17.         Jurisdiction  of  the  Senate  embraces  the  whole  Commonwealth, 
j  18.         Local  jurisdiction  of  circuit  and  justices'  courts. 
$  19.         Local  jurisdiction  of  city  and  police  courts. 

J  20.        Jurisdiction  over  river,  which  bounds  two  counties,  is  in  courts  of  either. 
\  21.         If  offence  committed  in  part  in  each  of  two  counties  jurisdiction  in  either. 
\  22,  23.  Certain  offences  may  be  prosecuted  in  one  of  several  counties. 
\  24.         Defendant  to  be  tried  in  county  in  which  he  is  first  indicted,  or  arrested. 
J  25.        Circuit  court  may  restrain  inferior  courts  by  writ  of  prohibition. 

§  13  [10].  Jurisdiction  of  various  courts.  The  jurisdiction  of  the 
courts  of  this  Commonwealth,  for  the  trial  of  offences,  shall  be  as 
follows : 

1.  The  Senate  of  Kentucky  shall  have  exclusive  jurisdiction  of 
impeachments. 

2.  The  Court  of  Appeals  of  Kentucky  shall  have  exclusive  juris- 
diction of  proceedings  for  the  removal  of  clerks  of  courts  from  office. 

3.  The  circuit  courts  shall  have  general  jurisdiction  for  the  trial 
of  all  prosecutions  and  penal  actions,  unless  exclusive  jurisdiction  be 
given  to  other  courts  (a). 

4.  City  and  police  courts  shall  have  exclusive  jurisdiction  of  all 
prosecutions  and  actions,  for  an  infraction  of  the  by-laws  or  ordinances 
of  the  city  or  town  in  which  they  are  located,  and  concurrent  jurisdic- 
tion with  the  circuit  courts,  and  justices'  courts,  of  prosecutions  for 
misdemeanors  committed  in  the  town  or  city,  the  punishment  of  which 
is  a  fine  not  exceeding  one  hundred  dollars,  and,  also,  such  jurisdiction 
as  is,  or  may  be,  provided  by  the  special  statutes  creating  or  regulating 
such  courts. 

5.  Justices'  courts  shall  have  jurisdiction,  concurrent  with  city  or 
police  courts,  but  exclusive  of  circuit  courts  (except  of  indictments  in 
the  circuit  court  against  surveyors  of  public  roads),  of  prosecutions 
for  offences  the  punishment  of  which  is  limited  to  a  fine  not  exceeding 
ten  dollars,  and  concurrent  jurisdiction  with  the  circuit  courts  in  pros- 
ecutions for  offences  the  punishment  of  which  is  limited  to  a  fine  not 
exceeding  one  hundred  dollars  [or  imprisonment  not  exceeding  fifty 
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TITLE  II.]  CRIMINAL  JURISDICTION   OF  THE   COURTS.  5 

days,  or  both  such  fine  and  imprisonment.  (Act  of  March  6,  1 878)]. 
£And  in  all  cases  of  riots,  routs,  breaches  of  the  peace,  affrays,  and 
unlawful  assemblies.     (Act  of  April  6,  1878)]. 

6.  Judges  of  county  courts  shall  have  the  same  original  criminal 
jurisdiction  as  justices'  courts. 

(a)  Where  the  indictment  charged  the  maintenance  of  a  nuisance  upon  a  public  high- 
way, for  such  a  length  of  time  as  to  aggregate  more  than  ten  dollars  fine,  the  circuit  court 
had  jurisdiction.     6  Bush,  296. 

§  14  [1 1].  Indictment  gives  jurisdiction  of  all  degrees  of  offence,  and 
all  included  offences.  If  an  indictment  be  found  in  the  circuit  court  for 
an  offence  within  its  jurisdiction,  such  court  shall  have  jurisdiction  in 
that  prosecution  of  all  the  degrees  of  such  offence  (a),  and  of  all  offences 
included  in  the  one  charged,  although  some  of  those  degrees  or  in- 
cluded offences  are  within  the  exclusive  jurisdiction  of  an  inferior  or 
local  court  (b). 

(a)  See  Criminal  Code,  §§  262,  263. 

(h)  An  act  giving  the  Henderson  City  court  exclusive  jurisdiction  of  pleas  of  the  Com- 
monwealth, except  case  of  felony,  did  not  deprive  the  circuit  court  of  jurisdiction  of  the 
lesser  grade  of  an  offence  included  in  an  indictment  for  felony.     5  Bush,  301. 

§  x5  [I2]-  What  cases  circuit  courts  may  remoi>e  to  inferior  courts. 
When  prosecutions  have  been  commenced  in  the  circuit  court,  of  which 
a  city,  magistrates',  or  police  court  has  concurrent  jurisdiction,  they 
may,  by  an  order  of  the  circuit  court,  be  removed  into  such  city,  magis- 
trates', or  police  court  for  trial.  Upon  such  order  being  made,  the 
clerk  of  the  circuit  court  shall  deliver  to  the  clerk  of  the  city,  magis- 
trates', or  police  court,  all  the  papers  relating  to  the  prosecutions,  and 
a  copy  of  the  order  of  removal,  and  thereupon  the  defendant  shall  be 
bound  to  appear  in  said  police,  magistrates',  or  city  court,  and  the 
prosecution  be  carried  on  to  final  judgment  and  execution,  as  if  com- 
menced in  such  court. 

§  16  [  1 3].  In  such  cases  may  require  grand  jury  to  give  locality  of  offence. 
The  judges  of  circuit  courts  may  require  the  grand  juries,  in  prosecu- 
tions for  misdemeanors  within  the  local  jurisdiction  of  city  or  police 
courts,  to  state  in  the  indictments  that  such  misdemeanors  were  com- 
mitted within  the  town  or  city,  or  other  local  limits  of  the  jurisdiction 
of  the  city  or  police  courts. 

§  17  [14].  Territorial  jurisdiction  of  the  Senate.  The  jurisdiction  of 
the  Senate  and  Court  of  Appeals  embraces  the  whole  Commonwealth. 

§  *8  [}$]•  Local  jurisdiction  of  circuit  and  justices'  courts.  The  local 
jurisdiction  of  circuit  courts  and  justices'  courts  shall  be  of  offences 
committed  within  the  respective  counties  in  which  they  are  held. 
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6  CRIMINAL   JURISDICTION   OF  THE   COURTS.  [TITLE  H. 


1.  The  jurisdiction  of  courts  in  counties  on  the  Ohio  river  extends  to  the  low  water 
mark  on  the  other  side.     2  Met.t  394. 

2.  A  thief  who  stole  property  in  Tennessee  and  sold  it  in  Kentucky  was  indictable  in 
the  county  wherein  he  sold  it  (1  Duv.f  153);  and  a  thief  who  steals  property  in  Kentucky 
is  indictable  in  the  county  where  he  stole  it  or  in  any  county  to  which  he  carried  it.  83 
A>.,  258,  259. 

3.  Receiving  stolen  property,  knowing  it  to  have  been  stolen,  is  a  complete  offence 
and  indictable  in  the  county  in  which  the  property  was  received,  and  not  where  it  was 
stolen.     83  A>.,  254. 

4.  An  accessory  to  murder,  after  the  fact,  is  indictable  where  the  accessorial  act  was 
done.     13  Bush,  142. 

5.  A  sold  and  delivered  in  Ohio  a  free  negro,  representing  him  to  be  a  slave,  and 
received  the  purchase-money  in  Kentucky.  The  offence  was  indictable  in  Kentucky. 
I  Met.,  I. 

6.  Bigamy,  by  marrying  in  Tennessee,  is  not  indictable  in  Kentucky.     86  Ky.^  122. 

§  J9  t1^]-  Of  police  or  city  courts.  The  local  jurisdiction  of  police 
or  city  courts  shall  be  of  offence  committed  within  the  limits  of  the 
jurisdiction  of  such  courts,  as  prescribed  by  the  special  statutes  creating 
or  regulating  them. 

§  20  [17].  Jurisdiction  over  river  bounding  two  counties.  If  a  river  be 
the  boundary  between  two  counties,  the  criminal  jurisdiction  of  each 
county  shall  embrace  offences  committed  on  the  river,  or  on  any  island 
thereof. 

§  21  [18].  Certain  offences  may  be  prosecuted  in  one  of  several  counties. 
If  an  offence  be  committed  partly  in  one  and  partly  in  another  county, 
or  if  acts,  and  their  effects  constituting  an  offence  occur  in  different 
counties,  the  jurisdiction  is  in  either  county.  [But  all  prosecutions 
against  persons  publishing  a  newspaper  for  any  libelous  matter  con- 
tained therein  shall  be  had  in  the  county  where  the  same  is  printed  and 
issued,  or  in  the  county  where  the  party  complaining  resides.  (Act  of 
May  18,  1886)]. 

§  22  [19].  Same.  If  the  offence  consisted  of  importing  any  prop- 
erty into  the  Commonwealth,  the  jurisdiction  shall  be  in  any  county 
into  which  the  property  may  be  imported. 

§  23  [20].  Same.  If  the  offence  consist  of  kidnapping,  or  seizing 
or  confining  a  person  without  lawful  authority,  the  jurisdiction  shall  be 
in  the  county  in  which  the  kidnapping,  seizing,  or  confining  was  com- 
mitted, or  in  any  county  in  which  it  was  continued. 

§  24  [21].  Defendant  to  be  tried  in  county  where  first  indicted  or 
arrested.  If  the  jurisdiction  of  an  offence  be  in  two  or  more  counties, 
the  defendant  shall  be  tried  in  the  county  in  which  he  is  first  arrested, 
unless  an  indictment  for  the  offence  be  pending  in  another  county. 

This  does  not  give  to  the  prisoner  the  right  to  choose  the  venue.     90  Ky.%  485. 
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§  2$  [22].  Writs  0/ prohibition  from  circuit  courts.  The  circuit  court 
of  any  county  may,  by  writ  of  prohibition,  restrain  all  other  courts  of 
inferior  jurisdiction  in  the  limits  of  the  county  from  exceeding  their 
criminal  jurisdiction. 


TITLE    III. 

PROCEEDINGS  FOR  THE  ARREST  OF  CRIMINALS. 

Chap.  i.     Warrant  of  arrest. 

4  4      2.     Arrest,  by  whom  and  how  made. 


CHAPTER  I. 

Warrant  of  Arrest. 

§  26.  Magistrate  may  issue  and  peace  officer  may  execute  warrants  of  arrest.    Who  are 

magistrates,  and  who  peace  officers. 

§  27.  Nature  and  form  of  warrant  of  arrest. 

J  28.  Person  arrested  for  a  misdemeanor  may  give  bail  before  the  sheriff. 

§  29.  Duty  of  sheriff  in  taking  bail. 

§  30.  Deviation  from  section  29  not  to  invalidate  bail-bond. 

\  31.  When  a  magistrate  shall  issue  a  warrant  of  arrest. 

g  32.  Magistrate  may  examine  witnesses  to  ascertain  the  person  guilty  of  a  felony. 

§  $$.  Return  of  officer  executing  warrant  of  arrest. 

§  34.  When  the  return  may  be  by  mail. 

§  26  [23].  Who  may  issue  and  execute  warrants.  Who  are  magistrates 
and  peace  officers.  A  warrant  of  arrest  may  be  issued  by  the  following 
officers,  who  are  called  magistrates  in  this  Code,  viz.:  judges  of  the 
county  courts,  judges  of  city  or  police  courts,  mayors,  chairmen  of  the 
trustees  of  towns,  and  justices  of  the  peace ;  and  may  be  executed  by 
the  following  officers,  who  are  called  peace  officers  in  this  Code,  viz.: 
sheriffs,  constables,  coroners,  jailers,  marshals,  and  policemen. 

§  27  [24].  Nature  and  form  of  warrant.  A  warrant  of  arrest  shall, 
in  general  terms,  name  or  describe  the  offence  charged  to  have  been 
committed,  state  the  county  in  which  it  was  committed,  and  command 
the  officer  to  whom  it  is  directed,  to  arrest  the  person  named  therein 
as  the  offender,  and  bring  him  before  some  magistrate  of  the  county  in 
which  the  offence  was  committed,  to  be  dealt  with  according  to  law.  It 
may  be  substantially  in  the  following  form,  varying  the  terms  to  suit 
the  case: 

56 
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The  Commonwealth  of  Kentucky  to  any  sheriff,  constable,  coroner,  jailer, 
marshal,  or  policeman,  of  the  State  of  Kentucky : 

It  appearing  that  there  are  reasonable  grounds  for  believing  that  A  B 
has  committed  the  offence  of  larceny  in  the  county  of  Franklin,  you  are 
therefore  commanded  forthwith  to  arrest  A  B,  and  bring  him  before 
some  magistrate  of  Franklin  county,  to  be  dealt  with  according  to  law. 

,  justice  of  the  peace  for  Franklin  county. 

Summon  as  witnesses  E  F  and  J  K. 

§  28  [25].  Defendant  arrested  for  misdemeanor  may  give  bond  immedi- 
ately. If  the  offence  charged  be  a  misdemeanor,  the  person  arrested 
may  immediately  give  bail  for  appearing,  on  a  day  to  be  named  in  the 
bail-bond,  either  before  the  magistrate  who  issued  the  warrant,  or  the 
judge  of  the  county  court,  for  an  examination  of  the  charge,  or  before 
the  court  having  jurisdiction  to  try  the  offence ;  and  an  indorsement  to 
that  effect,  stating  the  amount  of  the  bail  to  be  given,  and  that  the  bail 
may  be  taken  by  the  sheriff  of  the  county  where  the  arrest  is  made, 
or  where  the  offence  was  committed  [or  by  any  constable  making  the 
arrest  {Act  of  April  19,  1890)],  shall  be  made  or.  the  warrant  of  arrest, 
and  such  indorsement  shall  authorize  the  sheriff,  or  his  deputy  [or  any 
such  constable  (Act  of  April  19,  1890)],  to  take  the  bail  (a). 

[When  any  persori  charged  with  a  misdemeanor  shall  be  lodged  in 
jail  in  default  of  bail,  it  shall  be  the  duty  of  the  jailer  to  at  once  notify 
the  county  judge  and  county  attorney  of  the  fact,  if  the  court  in  which 
the  prisoner  has  been  indicted,  or  before  which  he  has  been  ordered  to 
appear,  is  not  in  session. 

The  judge  shall  thereupon  direct  the  clerk  of  the  circuit  court  to 
deliver  to  him  a  certified  copy  of  the  record  in  his  possession  by  virtue 
of  which  the  prisoner  was  arrested  and  is  detained,  and  shall,  upon 
receiving  such  record,  order  the  prisoner  to  be  brought  before  him  at 
the  court-house,  and  give  notice  of  the  fact  to  the  county  attorney,  who 
shall  prosecute.  He  shall  give  the  accused  notice  of  the  charge  against 
him,  and  proceed  at  once  to  try  the  case,  or  fix  a  day  for  its  trial,  and 
issue  summons  for  such  witnesses  as  may  be  needed  by  either  party. 
If  the  prisoner  has  no  attorney,  and  is  too  poor  to  employ  one,  the 
court  shall,  at  his  request,  appoint  an  attorney  to  defend  him. 

The  trial  and  proceedings  after  judgment  shall  be  in  all  respects  the 
same  as  if  the  case  was  tried  in  the  circuit  court. 

If,  at  the  end  of  any  term  of  a  circuit  court,  there  shall  be  persons 
in  jail  under  indictment  for  misdemeanor,  the  court  shall  make  an  order 
transferring  all  such  indictments  to  the  county  court,  and  the  circuit 
clerk  shall,  immediately  upon  the  adjournment,  furnish  a  copy  of  the 
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record  in  such  cases  to  the  county  judge,  who  shall  proceed  to  try  such 
persons  as  hereinbefore  provided. 

An  appeal  may  be  taken  from  the  judgment  of  the  county  judge  in 
misdemeanor  cases  as  provided  in  the  Criminal  Code  in  appeals  in  mis- 
demeanor cases.     (Act  of  1893,  S.  A.,  1055)]. 

{a)  See  J  144  as  to  arrest  on  bench-warrant  by  other  officers  than  sheriffs. 

§  29  [26].  Officer  taking  the  bail  shall  fix  day  for  appearance.  If  the 
defendant  give  bail  for  his  appearance  before  the  magistrate,  for  an 
examination  of  the  charge,  as  provided  in  the  last  section,  the  officer 
taking  .the  bail  shall  fix  the  day  of  the  defendant's  appearance,  which 
shall  not  exceed  five  days  from  the  day  of  arrest,  unless  the  arrest  be 
made  in  a  different  county  from  that  in  which  the  offence  was  com- 
mitted, in  which  case  there  may  be  one  day  added  for  every  twenty 
miles  of  distance  of  the  place  of  arrest  from  the  county  in  which  the 
offeftce  is  charged  to  have  been  committed. 

§  30  [27].  Deviation  from  preceding  section  not  to  invalidate  bond.  A 
deviation  from  the  provisions  of  the  last  section  shall  not,  however, 
render  the  bail-bond  invalid. 

§  3 l  [2$]-  When  magistrate  shall  issue  a  warrant  A  magistrate  shall 
issue  a  warrant  for  the. arrest  of  a  person  charged  with  the  commission 
of  a  public  offence,  when,  from  his  personal  knowledge,  or  from  informa- 
tion given  to  him  on  oath,  he  shall  be  satisfied  that  there  are  reasonable 
grounds  for  believing  the  charge. 

[That  if  any  magistrate,  or  other  officer,  authorized  to  issue  warrants 
of  arrest  in  felony  cases  shall  do  so  without  first  having  filed  in  his  office 
an  affidavit  fully  specifying  the  nature  of  the  offence  for  which  the 
warrant  is  issued,  and  showing  probable  cause  for  believing  the  accused 
guilty,  or  from  his  own  personal  knowledge,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof  by  indictment  and  trial  in  the 
circuit  court,  fined  in  any  sum  not  less  than  one  hundred  nor  more  than 
two  hundred  dollars.     (Act  of  May  5,  1880)]. 

§  32  [29].  May  examine  witnesses  to  ascertain  offender.  A  magistrate, 
if  satisfied  that  [any  public  offence  (Act  of  March  7,  1884)]  has  been 
committed,  shall  have  power  to  summon  before  him  any  persons  he 
may  think  proper  for  examination  on  oath  concerning  it,  to  enable  him 
to  ascertain  the  offender  and  to  issue  a  warrant  for  his  arrest 

The  magistrate  has  no  power  to  administer  an  oath  unless  the  matter  about  which  the 
examination  is  had  be  a  public  offence.     89  A>.,  177. 

§  33  [30].  Return  of  officer  executing  warrant.  The  officer  who  has 
executed  a  warrant  of  arrest,  shall  make  a  written  return  on  the  warrant, 


Digitized  by 


Google 


IO  ^  ARREST,   BY  WHOM    AND   HOW   MADE.  [TITLE  HL 

of  the  time  and  manner  of  executing  it,  and  deliver  the  warrant  to  the 
magistrate  before  whom  the  defendant  is  brought ;  or,  if  bail  be  given, 
as  provided  in  section  28,  the  officer  shall  deliver  the  warrant  and  bail- 
bond  to  the  magistrate  before  whom,  or  to  the  clerk  of  the  court  in 
which,  the  defendant  is  bound  by  the  bail-bond  to  appear. 

§  34  [31]-  When  he  may  transmit  by  mail.  If  the  arrest  be  made  in 
a  different  county  from  that  in  which  the  offence  is  charged  to  have 
been  committed,  and  bail  be  there  given,  the  officer  may  transmit  the 
warrant  and  bail-bond  by  mail  to  the  person  to  whom,  by  the  last  sec- 
tion, he  is  required  to  deliver  them. 


CHAPTER  II. 
Arrest,  by  Whom  and  How  Made. 

I  35.  Arrest  may  be  made  by  a  peace  officer  or  private  person. 

I  30,  When  peace  officer  may  arrest. 

\  37.  When  private  person  may  arrest. 

\  3S.  When  a  magistrate  or  judge  may  orally  order  an  arrest. 

{  30,   Persons  arresting  to  gWe  information  of  intention  to  arrest,  and  the  cause  of  arrest. 

I  40.  Officer  may  break  doors  to  make  an  arrest. 

{41.  Otticer  making  arrest  may  summon  aid. 

I  42.  How  arrest  is  made. 

I  43.   No  unnecessary  force  to  be  used. 

}  44.  Prisoner  escaping  may  be  rearrested. 

I  45.   How  otticer  arresting  under  a  warrant  to  proceed. 

I  40.   How  person  arresr.rg  without  a  warrant  to  dispose  of  prisoner. 

I  47.  Rju'.-bocvi  un.ier  section  46  to  be  mailed  to  proper  officer. 

{  ai   When  magi>:rate  >hali  proceed  to  examination,  or  trial. 

§35  D-l  '*"'";t>  m**r  anrst-  ^n  arrest  roay  he  made  by  a  peace 
officer,  or  by  a  private  person. 

§  50  [33].  irWt  f*\u~c  cjncer  may  arrest.  A  peace  officer  (a)  may 
make  an  arrest — 

1.  In  obedience  to  a  warrant  of  arrest  delivered  to  him. 

2.  Without  a  warrant,  when  a  public  offence  is  committed  in  his 
presence  .;  ,  or  when  he  has  reasonable  grounds  for  believing  that  the 
person  arrested  has  committed  a  felony  (c). 

[3.    rhat  such  inrace  officer,  with  a  warrant  of  arrest,  when  in  the 

actual  pursuit  of  an  offender,  may  cross  a  county  line  for  the  purpose  of 

mak;ng:  the  arrest,  and  may  make  the  arrest  in  the  adjoining  county. 

\A«:s/A*n:  22.  ifpo.  ] 

>  TV  -:^vxior.$  o:  f*  <  serv  -s  17:  >  *-  c-tr  pcZiceaKa  •  10  £kst,  ml;  btta  person 
e*v*e\*  »  :**e  ^ce  *x:~  v»*  =ra-*>i\  wi:  Yxi  failed  to  qaalify.  was  mot  a  peace  officer, 

••  V*e  o*e~c*  ct  Sri*  -£  a  w^-rat  w-^:-  tie  bearing,  tkoog*  aot  »  s^gta.  of  peace 
cttc****  *~.t  «K^a  :vey  »ere  so  rear  :va:  :ber  cc**i  aot  be  mistaken  as  to  die  ofeader, 
%a*  o»  th<;r  r?e«ace.     $$  *IV.  555. 
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{c)  i.  Upon  this  question,  the  officer  has  a  right  to  prove  the  declaration  of  persons 
present  at  the  time  of  the  attempted  arrest  and  indicating  the  parties  supposed  to  be 
guilty.     80  Ky.,  387. 

2.  As  to  the  mode  and  extent  of  resisting  lawful  or  unlawful  arrests,  see  84  Ky.,  103; 
87  Id.,  213;  78  Id.,  384,  385;  80  Id.,  1;  83  Id.,  142;  88  Id.,  560. 

§37  [34].  When  private  person  may  arrest.  A  private  person  may 
make  an  arrest,  when  he  has  reasonable  grounds  for  believing  that  the 
person  arrested  has  committed  a  felony. 

In  Salisbury  v.  Com.,  79  Ky.,  425,  it  was  held  that  a  sheriff  can  not,  by  written  indorse- 
ment on  a  warrant  of  arrest,  authorize  a  private  person  to  execute  it,  but  that  such  person 
is  not  thereby  deprived  of  the  right  to  show  that  he  had  reasonable  grounds  for  believing 
that  the  person  arrested  had  committed  a  felony ;  and  that  proof  of  such  appointment  is 
admissible  for  that  purpose.  But  in  York  v.  Com.,  82  Ky.,  360,  it  was  held  that  the  sheriff 
can,  by  writing,  authorize  a  private  person  to  make  an  arrest;  whose  power,  however,  like 
that  of  the  sheriff,  is  limited  to  the  county  in  which  the  sheriff  resides. 

§  38  [35]-  When  magistrate  or  judge  may  orally  order  arrest.  A  mag- 
istrate, or  any  judge,  may  orally  order  a  peace  officer  or  private  person 
to  arrest  any  one  committing  a  public  offence  in  the  magistrate's  or 
judge's  presence,  which  order  shall  authorize  the  arrest. 

§  39  [36].  Person  arrested  to  be  notified  of  intention  and  cause  of  arrest. 
The  person  making  the  arrest  shall  inform  the  person  about  to  be 
arrested  of  the  intention  to  arrest  him,  and  of  the  offence  charged 
against  him  for  which  he  is  to  be  arrested,  and,  if  acting  under  a 
warrant  of  arrest,  shall  give  information  thereof,  and,  if  required,  shall 
show  the  warrant. 

§  40  [37].  Officer  may  break  doors  to  arrest.  To  make  an  arrest,  an 
officer  may  break  open  the  door  of  a  house  in  which  the  defendant 
may  be,  after  having  demanded  admittance,  and  explained  the  purpose 
for  which  admittance  is  desired. 

§  41  [38].  Officer  may  summon  aid.  An  officer  making  an  arrest  may 
orally  summon  as  many  persons  as  he  deems  necessary  to  aid  in  making 
the  arrest,  and  all  persons  failing,  without  reasonable  excuse,  to  obey 
the  summons,  shall  be  guilty  of  a  misdemeanor,  and  be  punished  by 
fine  and  imprisonment,  or  either. 

§  42  [39].  How  arrest  is  made.  An  arrest  is  made  by  placing  the 
person  of  the  defendant  in  restraint,  or  by  his  submitting  to  the  custody 
of  the  person  making  the  arrest. 

§  43  [40].  No  unnecessary  force  to  be  used.  No  unnecessary  force  or 
violence  shall  be  used  in  making  the  arrest. 

See  88  Ky.,  560. 

§  44  [41].  Prisoner  escaping  may  be  pursued  and  recaptured.  If  the 
defendant,  after  an  arrest,  escape  or  be  rescued,  the  person  in  whose 
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custody  he  was  may  immediately  pursue  and  recapture  him  in  any  part 
of  the  Commonwealth. 

§  45  [42].  How  officer  arresting  under  a  warrant  to  proceed.  The  officer 
making  an  arrest  in  obedience  to  a  warrant,  shall  proceed  with  the 
defendant  as  directed  by  the  warrant. 

§  46  [43].  Proceedings  on  arrest  without  warrant.  If  an  arrest  be 
made  without  a  warrant,  whether  by  a  peace  officer  or  private  person, 
the  defendant  shall  be  forthwith  carried  before  the  most  convenient 
magistrate  of  the  county  in  which  the  arrest  is  made,  and  the  grounds 
on  which  the  arrest  was  made  shall  be  stated  to  the  magistrate ;  and 
if  the  offence  for  which  the  arrest  was  made  be  charged  to  have  been 
committed  in  a  different  county  from  that  in  which  the  arrest  was  made, 
and  the  magistrate  believe,  from  the  statements  made  to  him  on  oath, 
that  there  are  sufficient  grounds  for  an  examination,  he  shall,  by  his 
written  order,  commit  the  defendant  to  a  peace  officer,  to  be  conveyed 
by  him  before  a  magistrate  of  the  county  in  which  the  offence  is  charged 
to  have  been  committed;  or,  if  the  offence  be  a  misdemeanor,  the 
defendant  may  give  bail  before  the  magistrate  for  his  appearance  before 
the  judge  of  the  county  court  of  the  county  in  which  the  offence  was 
committed,  on  a  day  to  be  named  in  the  bail-bond,  or  for  his  appearance 
before  the  court  having  jurisdiction  to  try  the  offence,  on  a  day  to  be 
fixed  by  the  magistrate. 

A  magistrate  has  no  authority  to  take  a  bail-bond  for  a  prisoner  brought  before  him 
for  examination  of  a  charge  of  felony  committed  in  another  county;  nor  has  he  any  right 
to  take  temporary  bail  for  the  appearance  of  the  accused  before  him.     8  Bush,  461. 

§  47  [44].  Bond  taken  under  section  46  to  be  transmitted  by  mail.  The 
magistrate  taking  bail,  as  provided  in  the  last  section,  shall  transmit  by 
mail  the  bail-bond  to  the  officer  before  whom,  or  to  the  clerk  of  the 
court  in  which,  the  defendant  is  bound  to  appear. 

§  48  [45].  When  magistrate  to  examine  charge.  If  the  arrest  be  made 
in  the  county  in  which  the  offence  is  charged  to  have  been  committed, 
the  magistrate  before  whom  the  defendant  is  carried  shall  forthwith 
proceed  to  an  examination  of  the  charge,  as  provided  in  Title  IV,  or 
to  a  trial,  as  provided  in  Titles  VII  and  VIII. 

See  Act  of  1886,  at  end  of  \  71. 
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TITLE   IV. 

PROCEEDINGS  IN  THE  EXAMINING  COURT. 

£  49.  Magistrate  authorized  to  examine"charge  and  commit,  or  hold  to  bail. 

§  50.  Magistrate  to  commence  the  examination  forthwith. 

§  51.  Must  state  the  charge,  notify  county  attorney,  and  give  defendant  benefit  of  counsel. 

g  52.  Defendant  may  object  to  magistrate. 

§  53.  Proceedings  upon  such  objection. 

£  54.  Adjournment  of  the  examination. 

$  55.  Disposition  of  defendant  during  the  period  of  adjournment. 

2  56.  Duty  of  the  magistrate,  and  peace  officer,  when  money  is  deposited  in  lieu  of  bail. 
i  57«  Peace  officer  officially  responsible  for  money  deposited. 

$  58.  Forfeiture  of  bail-bond,  and  proceedings  thereon. 

g  59.  Magistrate  may  extend  the  time  for  defendant's  appearance. 

£  60.  How  the  sum  to  be  deposited  in  lieu  of  bail  shall  be  determined. 

§  61.  Magistrate  shall  issue  subpoenas,  and  coerce  attendance  of  witnesses. 

g  62.  Witnesses  may  be  separated. 

3  63.  On  request  of  defendant  spectators  may  be  excluded. 
§  64.  Substance  of  testimony  to  be  reduced  to  writing. 

{  65.  Defendant  shall  be  discharged  if  no  ofTence  proven. 

§  66.  If  offence  proven  defendant  shall  be  held  for  trial,  and  committed  or  discharged  on 

bail, 
g  67.  Order  of  commitment. 
I  68.  Who  may  take  bail  after  commitment. 
J  69.  Witnesses  to  be  recognized. 

g  70.  Disposition  of  the  papers,  &c,  relating  to  the  examining  trial. 
§71.  Proceedings  when  defendant  charged  with  felony  is  brought  before  a  justice  of  the 

peace. 

§  49  [46].  Magistrate  may  examine  charge.  A  magistrate  of  the 
county  in  which  a  public  offence  has  been  committed,  is  authorized  to 
examine  the  charge,  and  commit  to  jail  or  hold  to  bail  the  person 
charged  with  its  commission,  except  as  provided  in  §  71. 

Judges  of  county  courts,  of  city  or  police  courts,  mayors,  chairmen  of  trustees  of 
towns,  and  justices  of  the  peace  are  magistrates  (§  26) ;  and  under  the  Code  of  1877  any 
of  them  might  commit  or  hold  to  bail,  except  that,  in  cases  of  felony,  if  the  committing 
magistrate  was  a  justice  of  the  peace  he  must  associate  with  him  another  justice  (§71). 
18  B.  M.t  26;  3  Met. y  314;  3  Busk,  14.     But  see  the  act  of  1886,  appended  to  \  71. 

§  5°  [47]-  Magistrate  to  commence  examination  forthwith.  When  a 
person  who  has  been  arrested,  shall  be  brought,  or,  in  pursuance  of  a 
bail-bond,  shall  come  before  a  magistrate  of  the  county  in  which  the 
offence  is  charged  to  have  been  committed,  the  charge  shall  be  forth- 
with examined  as  directed  in  this  title. 

[An  Act  requiring  judges  and  examining  courts  in  certain  cases  to  exclude 
from  the  court-room  all  infants  under  sixteen  years  of  age. 
1.   That  it  shall  be  the  duty  of  all  judges  and  examining  courts, 
during  the  progress  of  all  trials  for  rape,  attempted  rape,  seduction, 
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unlawfully  detaining  a  woman,  and  similar  offences,  and  in  all  civil  trials 
for  slander,  seduction,  or  breach  of  promise  of  marriage,  to  exclude 
from  the  court-room,  and  from  the  hearing  of  the  testimony  and  argu- 
ments, all  infants  under  the  age  of  sixteen  years,  except  such  as  may 
be  witnesses  in  the  case,  or  of  kin  to  one  of  the  parties.  (Act  0/1892, 
S.  A.,  84.)] 

§  51  [47].  Magistrate  to  state  tlie  charge,  and,  in  felonies,  to  notify 
county  attorney.  The  magistrate,  before  commencing  the  examination, 
shall  state  the  charge,  and  inquire  of  the  defendant  whether  he  desires 
the  aid  of  counsel,  and  shall  allow  a  reasonable  opportunity  for  procuring 
it.  He  shall  also,  if  the  offence  charged  be  a  felony,  give  to  the  county 
attorney,  if  not  present,  reasonable  notice  in  writing,  of  not  more  than 
one  day,  to  attend  and  prosecute  such  charge.  The  notice  may  be 
served  by  any  sheriff,  constable,  or  marshal,  and  it  shall  be  the  duty  of 
such  officer  to  serve  the  same  when  placed  in  his  hands. 

§  52.  Defendant  may  object  to  the  magistrate.  If  a  defendant  shall 
make  and  present  his  affidavit  that  he  does  not  believe  that  he  can 
secure  a  fair  trial,  and  examination,  before  the  judge,  officer,  or  justices 
constituting  the  court,  he  or  they  shall  retire  from  the  case,  and  another 
or  other  magistrates  shall  take  his  or  their  places ;  but  where  only  one 
of  the  two  justices  is  objected  to,  he  only  shall  retire  from  the  case,  and 
another  justice  shall  take  his  place.  When  a  judge  or  justice  has  retired 
from  the  case,  by  reason  of  the  filing  of  the  affidavit  as  provided  above, 
and  his  place  has  been  supplied  by  another  judge  or  justice,  no  affidavit 
can  be  filed  nor  objection  made,  by  the  party  first  objecting,  to  parties 
then  constituting  the  court. 

§  53.  Proceedings  wften  such  objection  is  made.  When  the  affidavit 
provided  for  In  §  52  is  filed,  and  there  is  but  one  magistrate;  or  if  there 
be  two  and  the  objection  apply  to  both ;  if  the  defendant  be  in  custody, 
the  peace  officer,  having  him  in  custody,  shall  take  him  before  some 
other  magistrate  to  be-  examined.  If  the  defendant  be  on  bail,  the 
examination  shall  be  continued,  and  the  peace  officer  in  attendance 
shall  notify  another  magistrate  to  attend  and  preside  in  the  case.  If 
the  examination  be  before  two  justices  of  the  peace,  and  the  objection 
apply  to  but  one  of  them,  the  other  shall  associate  another  justice  with 
himself  and  proceed  as  directed  in  §  71. 

§  54  [48].  Examination  may  be  adjourned  for  cause.  For  the  purpose 
of  procuring  the  attendance  of  witnesses,  or  for  other  sufficient  reasons, 
the  magistrate  may  adjourn  the  examination  from  time  to  time,  not, 
however,  exceeding  two  days  at  a  time. 

§  55  [49]-  Disposition  of  defendant  during  adjoumtnent  During  the 
periods  of  adjournment  the  defendant  shall  be  committed  to  jail,  or  to 
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the  custody  of  a  peace  officer ;  but  if  the  offence  be  a  misdemeanor,  the 
defendant  may  give  bail,  or  the  magistrate  may  fix  a  sum  equivalent  to 
bail,  upon  which  being  deposited  with  the  peace  officer  in  attendance, 
unless  he  be  a  policeman,  as  security  for  the  defendant's  appearance  at 
the  time  or  times  appointed,  he  shall  be  released  from  custody  during 
the  periods  of  the  adjournment  of  the  examination  (a). 

[During  the  periods  of  adjournment  the  defendant  may  give  bail 
when  the  offence  with  which  he  is  charged  is  a  bailable  one.  The  court 
may,  in  bailable  cases,  fix  a  sum  equivalent  to  bail,  and  if  the  defendant, 
or  any  one  for  him,  deposit  money  to  the  amount  named  with  the 
magistrate  in  attendance,  unless  he  be  a  policeman,  as  security  for  the 
defendant's  appearance  at  the  time  or  times  appointed,  he  shall  be 
released  from  custody  during  the  periods  of  the  adjournment  of  the 
examination ;  but  if  the  defendant  fail  to  give  bail,  or  to  deposit  money 
as  indicated  herein,  or  if  the  offence  is  not  a  bailable  one,  he  shall, 
during  such  adjournment,  be  confined  in  the  county  jail :  Provided,  That 
said  defendant  may  be  committed  to  the  custody  of  an  officer  if  he  will 
pay  the  expense  of  being  guarded.      {Act  of  February  6,  1882.)] 

(a)  I.  Under  the  Code  of  1877,  an  examining  court  had  no  right,  during  the  progress 
of  the  examination,  to  admit  to  bail  or  release  from  custody  a  person  charged  with  felony. 
3  Met.,  477. 

2.  Writs  or  bail-bonds  issued  or  taken  on  Sunday  are  valid.     3  Bush,  16;  5  Bush,  309. 

§  56  [50].  Directions  concerning  money  deposited  in  lieu  of  bail.  The 
magistrate  shall  make  an  entry,  on  the  minutes  of  the  examination,  of 
the  deposit  and  by  whom  made ;  and,  if  the  defendant  appear  at  the 
times  appointed  for  his  appearance,  or  at  such  other  times  to  which  the 
magistrate  may  extend  the  time  for  his  appearance,  or  die  during  an 
adjournment,  the  money  shall  be  returned  by  the  peace  officer  to  the 
person  depositing  it,  or  his  representatives ;  but  if  the  defendant  fail  to 
appear,  the  peace  officer  shall,  within  ten  days  after  such  failure,  pay 
over  the  money  to  the  trustee  of  the  jury  fund  of  the  county. 

§  57  [S1]*  Peace  officer  responsible  for  money  deposited  in  Hat  of  bail. 
The  peace  officer  shall  be  responsible  on  his  official  bond  for  the  money 
deposited  as  provided  in  the  last  two  sections. 

§  58  [65].  Forfeiture  of  bail-bond  given  during  examination.  If  the 
defendant  give  bail  for  his  appearance  during  the  examination  according 
to  §  55,  and  fail  to  appear  at  the  time  specified,  or  at  the  time  extended 
according  to  §  59,  the  magistrate  shall  indorse  on  the  bail-bond  the  word 
44  forfeited,"  with  his  signature  thereto,  and  return  the  bond  to  the  clerk 
of  the  circuit  court  of  the  county,  who  shall  proceed  thereon  as  directed 
in  §  94,  and  such  indorsement  shall  be  sufficient  evidence  of  the  for- 
feiture of  the  bond. 
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§  59  [52].  Magistrate  tnay  extend  time  for  defendant's  appearance. 
When  a  deposit  of  money  has  been  made,  or  bail  given,  the  magistrate 
may,  for  sufficient  cause,  extend  the  time  for  the  appearance  of  the 
defendant,  not  exceeding,  however,  ten  days. 

§  60  [53].  How  t/ie  sunt  to  be  deposited  in  lieu  of  bail  is  determined. 
The  sum  of  money  to  be  deposited,  as  provided  in  the  preceding  sec- 
tions, shall  not  be  less  than  the  full  amount  in  which  bail  would  be 
required,  upon  the  defendant's  being  held  for  trial  of  the  charge. 

§  61  [54].  Magistrate  must  issue  subpoenas  and  coerce  the  attendance  of 
witnesses.  The  magistrate  shall,  when  requested  to  do  so,  issue  subpoenas 
for  witnesses,  which  shall  be  executed  by  a  peace  officer,  and  shall  coerce 
their  attendance  by  the  same  process  as  in  the  circuit  courts. 

§  62  [55].  Witnesses  may  be  separated.  During  the  examination  the 
magistrate  may  cause  the  witnesses  to  be  kept  out  of  hearing  of  the 
witness  testifying,  and  also  separate  from  each  other;  and  he  shall  do  so 
upon  the  request  of  the  prosecuting  attorney,  or  of  the  defendant. 

§  63  [56].  Spectators  may  be  excluded.  Upon  the  request  of  the  de- 
fendant, all  persons  may  be  excluded  from  the  room  in  which  the  exami- 
nation is  made,  except  the  magistrate,  his  clerk,  the  peace  officer,  the 
prosecutor,  the  attorney  or  attorneys  representing  the  Commonwealth, 
the  prisoner,  his  counsel,  and  the  witness  under  examination. 

§  64  [57].  Substance  of  testimony  to  be  written  by  magistrate.  The 
magistrate  in  the  minutes  of  the  examination  shall  state  the  name  and 
place  of  residence  of  each  witness  examined,  and  the  substance  of  his 
testimony.  But  such  statement  shall  not  of  itself  be  evidence  for  any 
purpose. 

§  65  [58].  If  cliarge  not  proven  defendant  to  be  discharged.  When  the 
examination  is  closed,  if  the  magistrate  be  of  opinion  that  there  is  not 
sufficient  cause  for  believing  that  the  defendant  has  committed  a  public 
offence,  he  shall  discharge  the  defendant  from  custody,  and  make  an 
entry  thereof  on  the  minutes. 

§  66  [59].  If  an  offence  proven  defendant  to  be  held  for  tried)  and  com- 
mitted or  discharged  on  bail.  If,  however,  the  magistrate  be  of  opinion 
from  the  examination,  that  there  are  reasonable  grounds  to  believe  the 
defendant  guilty  of  the  offence  charged,  he  shall  be  held  for  trial,  and 
committed  to  jail,  or  discharged  on  bail,  if  the  offence  be  bailable:  Pro- 
vided, however,  That  if,  upon  the  trial,  it  shall  appear  that  the  defendant 
is  guilty  of  a  public  offence,  other  than  that  charged  in  the  warrant,  he 
Shall  be  held  in  custody  of  the  officer  and  tried  for  such  offence,  a 
reasonable  opportunity  having  been  given  him  to  obtain  his  witnesses 
and  prepare  his  defence. 

§  67  [60].    Order  of  commitment.     If  the  defendant  be  committed  to 
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jail,  the  magistrate  shall  make  out  a  written  order  of  commitment, 
signed  by  him,  which  shall  be  delivered  to  the  jailer  by  the  peace  officer 
who  executes  the  order  of  commitment.  If  the  offence  be  bailable,  the 
magistrate  must  fix  the  sum  for  which  bail  is  to  be  given,  and  if  suffi- 
cient bail  be  offered,  take  the  same  and  discharge  the  defendant.  If, 
however,  sufficient  bail  be  not  offered,  the  sum  in  which  bail  is  required 
must  be  stated  in  the  order  of  commitment. 

§  68  [61].  Who  may  take  bail  after  commitment.  The  defendant,  after 
commitment,  and  before  the  commencement  of  the  next  term  of  the 
court  having  jurisdiction  to  try  the  offence,  may  be  admitted  to  bail,  in 
the  sum  fixed  by  the  committing  magistrate,  by  such  committing  magis- 
trate or  by  the  judge  of  the  county  court ;  but  after  the  commencement 
of  the  term  of  the  court,  can  only  be  admitted  to  bail  by  the  court  or 
the  judge  thereof.  After  the  term,  if  the  amount  of  the  bail  have  been 
fixed,  the  bail  may  be  taken  by  the  clerk  of  the  court  in  which  the 
defendant  is  held  to  appear. 

1.  A  statute  providing  that  the  city  court  of  Lexington  "as  to  committing  criminal 
offenders,  and  sending  them  on  for  trial,  shall  have  the  powers  of  two  justices  of  the  peace 
of  Fayette  county,"  does  not  authorize  the  clerk  of  that  court  to  take  a  bail-bond. 
6  Bush,  305. 

2.  The  court  having  at  the  first  term  after  the  commitment  of  the  accused  fixed  his 
bail,  a  bail-bond  taken  by  the  county  judge  after  the  adjournment  of  the  court  was  held  to 
be  void.     It  should  have  been  taken  by  the  clerk.     2  Bush,  3. 

But  the  court  having  adjourned  without  fixing  the  amount  of  bail,  it  was  held  that  two 
justices,  the  prisoner  having  been  brought  before  them  on  habeas  corpus,  had  power  to  fix 
the  amount  of  bail  and  take  bond  (see  \  423).     5  Bush,  312. 

3.  But  the  clerk  can  not  take  bail  unless  the  court  has  previously  made  an  order  allow- 
ing bail,  and  fixing  the  amount.     3  Bush,  68. 

4.  See  Act  of  1893,  appended  to  £  28,  as  to  bail  in  misdemeanor  cases. 

§  69  [62,  64].  Witnesses  to  be  recognized.  On  holding  the  defendant 
to  answer  the  charge,  the  magistrate  shall  cause  each  of  the  material 
witnesses  on  behalf  of  the  Commonwealth;  and  at  the  defendant's 
request,  each  of  such  of  the  witnesses  for  him  as  he  may  suggest,  to 
enter  into  a  recognizance  before  him,  to  the  effect  that  he  will  attend  and 
testify  in  the  court  to  which  the  defendant  is  sent  for  trial,  or  forfeit  a 
sum,  not  less  than  one  hundred  dollars,  to  the  Commonwealth  of  Ken- 
tucky. If  witnesses  for  the  defendant  be  recognized,  it  shall  be  stated 
in  the  recognizance  that  they  are  such. 

§  70  [63].  Magistrate  to  deliver  minutes,  &c.t  to  proper  officer.  The 
magistrate  shall  within  ten  days,  and  before  the  commencement  of  the 
next  term  of  the  court  to  which  the  defendant  is  sent  for  trial,  deliver  to 
the  clerk  of  such  court  the  warrant,  if  any,  the  minutes  of  the  exam- 
ination, including  the  statements  of  the  witnesses,  the  instruments  of 
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writing  and  other  things  used  in  evidence,  the  decision  and  action  of 
the  magistrate,  the  bail-bond,  if  any,  and  the  recognizances  of  the 
witnesses. 

The  provisions  of  this  section  and  of  §§  72  and  73  not  having  been  complied  with,  a 
bail-bond,  though  in  regular  form,  was  held  to  be  invalid.     12  Bush,  84. 

§  71  [66]-  How  single  justice  to  proceed  in  felony  case.  If  the  magis- 
trate before  whom  the  defendant  is  brought,  for  an  examination  of  the 
charge  against  him,  be  a  justice  of  the  peace,  and  the  offence  charged 
be  a  felony,  he  shall  proceed  with  such  defendant  to  another  justice  of 
the  county,  who  shall  be  associated  with  him,  and  the  two  compose  the 
examining  court,  and  perform  the  duties  and  exercise  the  powers  as 
provided  in  this  title,  subject  to  the  following  rules : 

1.  If  they  do  not  concur  in  the  opinion  that  there  are  reasonable 
grounds  for  believing  the  defendant  to  be  guilty  of  a  public  offence,  he 
shall  be  discharged. 

2.  If  they  concur  in  the  opinion  that  there  are  reasonable  grounds 
for  believing  him  to  be  guilty  of  a  public  offence,  but  differ  as  to  the 
offence  of  which  he  is  guilty,  he  shall  be  held  for  trial  for  the  offence 
for  which  the  least  punishment  is  prescribed. 

3.  If  they  differ  as  to  the  sum  in  which  the  defendant  should  be  held 
to  bail,  he  shall  be  held  in  the  smaller  sum. 

4.  If  they  differ  in  the  decision  of  any  other  question,  the  decision 
most  favorable  to  the  defendant  shall  prevail. 

5.  The  justice  before  whom  the  defendant  is  first  brought  shall  de- 
liver the  papers  to  the  clerk,  as  prescribed  in  §  70,  and  the  other  justice 
shall  write  down  the  evidence,  unless  they  otherwise  agree  (a). 

[An  act  to  provide  for  and  regulate  the  holding  of  examining  courts  in  this 
Commonwealth,  and  fixing  the  fees  of  the  county  judges,  justices  of  the 
peace  and  police  judges,  and  otlier  officers  when  sitting  in  examining 
courts. 

1.  That  the  judges  of  the  county  courts,  in  their  respective  counties, 
shall  have  as  an  examining  court  exclusive  jurisdiction  in  all  cases  of 
homicide. 

2.  The  examining  trial  for  the  offence  in  the  first  section  of  this  act 
mentioned,  shall  be  held  at  the  county  seat  of  the  county  in  which  the 
offence  is  alleged  to  have  been  committed. 

3.  When  any  person  is  arrested,  charged  with  homicide,  he  shall  be 
carried  before  the  county  judge,  if  in  the  county,  for  an  examining  trial. 
If  the  county  judge  is  absent  from  the  county,  or  can  not  properly  pre- 
side in  the  case,  the  party  arrested  shall,  by  the  officer  or  person  having 
him  in  charge,  be  carried  to  the  justice  of  the  peace  living  nearest  to 
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the  county  seat  for  an  examining  trial,  or  to  the  police  judge  of  the 
town  which  is  the  county  seat  for  an  examining  trial.  If  the  justice  of 
the  peace  is  absent  from  his  district  or  police  judge  is  absent  from  the 
town,  or  either  of  them  can  not  properly  preside,  then  any  other  justice 
of  the  peace  may  act  as  an  examining  court  in  the  trial  of  the  person 
arrested. 

4.  One  justice  of  the  peace  shall  have  all  the  rights,  powers,  and 
jurisdiction  now  conferred  by  law  on  two  justices  of  the  peace  as  an 
examining  court,  provided  said  justice  shall  have  no  jurisdiction  to  act 
as  an  examining  court  in  case  of  homicide,  unless  the  party  charged 
with  said  offence  is  brought  before  him  pursuant  to  §  3  of  this  act. 

5.  This  act  shall  not  be  construed  as  limiting  the  jurisdiction  of  the 
county  judge  as  an  examining  court  to  the  offence  of  homicide.  (Act 
of  April  19,  1886.)] 

(a)   1.  See  note  to  J  49. 

2.  The  term  " larceny"  does  not,  under  the  Code,  necessarily  import  "felony"  (§§  5, 
6,  7),  and  where  it  appeared  that  a  bail-bond  was  taken  by  a  single  justice,  it  will  be  pre- 
sumed that  the  case  was  one  of  petty  larceny,  and  that  the  bond  was  valid.    3  Met.,  411. 

3.  A  single  justice  has  no  power  to  require  or  receive  bail  from  one  brought  before 
him  charged  with  a  felony,  and  such  a  bond  is  not  good  for  any  purpose.  2  Duv.%  376; 
II  Bush,  219. 
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£  79.  Persons  offered  as  bail  may  be  accepted  if  sufficient  in  the  aggregate. 
$  80.  Attorneys,  sheriffs,  clerks,  judges,  and  master  commissioners,  not  to  be  taken  as  baiL 
%  81.  How  application  for  bail  must  be  made. 
$  82.  Form  of  bail-bond. 
\  83.  When  sheriff  may  take  bail. 
§  84.  What  peace  officers  may  take  bail. 

I  85.  Irregularities  not  to  invalidate  bail-bond,  if  sufficient  in  substance.     Duty  of  defend- 
ant when  bond  is  defective  as  to  time  of  appearance. 

§  72  \6f\.  Admission  to  bail  defined.  Admission  to  bail  is  an  order 
(a),  from  a  competent  court  or  magistrate  (b)t  that  the  defendant  be  dis- 
charged from  actual  custody  on  bail. 

(a)  As  to  what  is  an  "order,"  see  12  Bushf  87,  88. 
{b)  As  to  who  are  magistrates,  see  §  26. 

§  73  [68].  Of  what  taking  of  bail  consists.  The  taking  of  bail  con- 
sists in  the  Acceptance  by  a  competent  court,  magistrate,  or  officer  (a), 
of  the  undertaking  of  sufficient  bail  for  the  appearance  of  the  defendant 
according  to  the  terms  of  the  undertaking,  or  that  the  bail  will  pay  to 
the  Commonwealth  the  specified  sum. 

{a)  Bail-bonds  may  be  taken  by  a  sheriff  or  his  deputy  ($  28,  83,  84,  143, 144);  or,  if  the 
office  of  sheriff  be  vacant,  by  a  coroner  (J  84);  and  in  some  cases  by  a  clerk  (J  68);  but  not 
by  a  jailer.     1  Duv.t  199. 

§  74  [70].  Admission  to  bail  before  conviction.  Before  conviction,  the 
defendant  may  be  admitted  to  bail — 

i.  For  his  appearance  before  a  magistrate  for  an  examination  of  the 
charge,  if  the  offence  charged  be  a  misdemeanor;  or, 

2.  For  his  appearance  in  the  court  to  which  he  is  sent  for  trial ; 

3.  For  his  appearance  to  answer  an  indictment,  which  has  been  found 
against  him ;  or, 

4.  For  his  appearance  in  a  penal  action. 

§  75  [71]-  No  bail  allowed  after  conviction.  After  conviction,  the  de- 
fendant can  not  be  admitted  to  bail. 

§  76  [72].  Qualifications  of  bail.  The  bail  shall  be  residents  of  the 
Commonwealth  (a),  owners  of  visible  property,  over  and  above  that 
exempt  from  execution,  to  the  value  of  the  sum  in  which  bail  is  required, 
and  shall  be  worth  that  amount  after  the  payment  of  their  debts  and 
liabilities. 

{a)  If  a  non-resident  be  accepted  as  bail  he  will  be  bound.     2  Duv.%  385. 

§  77  [73]-  Proof  of  qualifications  of  bail.  The  person  or  persons 
offered  as  bail  shall  be  examined  on  oath  in  regard  to  their  qualifica- 
tions as  bail,  and  any  officer  authorized  to  take  bail  is  authorized  to 
administer  the  oath,  reduce  the  statements  on  oath  to  writing,  and  re- 
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quire  the  person  offered  as  bail  to  sign  the  statement.  Other  proof 
may  be  also  taken  in  regard  to  the  sufficiency  of  the  bail. 

§  78  [74].  Insufficient  bail  not  to  be  taken.  No  person  shall  be  taken 
as  bail,  unless  the  court,  magistrate,  or  officer  be  satisfied,  from  proof 
and  examination  on  oath,  of  the  sufficiency  of  such  person,  according 
to  the  requisitions  of  the  preceding  sections. 

§  79  [75]'  Bwl  *°  be  taken  if  sufficient  in  the  aggregate.  If  more  than 
one  person  be  offered  as  bail,  they  shall  be  deemed  sufficient,  if  in  the 
aggregate  they  possess  the  qualifications  required. 

§  80.  Judge y  attorney,  sheriff,  clerk,  or  commissioner  not  to  be  taken  as 
bail.  No  officer  shall  take  as  bail  any  attorney  at  law,  sheriff  or  deputy 
sheriff,  judge,  clerk  or  deputy  clerk,  or  master  commissioner,  of  the  court 
in  which  the  defendant  is  held  to  appear. 

Persons  mentioned  in  this  section  who  execute  bail-bonds  are  bound  thereby.  11 
Bush,  617. 

§  81  \j6\  How  application  for  bail  made.  If  the  defendant  be  com- 
mitted to  jail,  and  the  application  for  bail  be  made  to  a  magistrate  or 
judge  of  the  circuit  court  during  vacation,  it  must  be  by  a  written  peti- 
tion, signed  by  the  defendant  or  his  counsel,  briefly  stating  the  offence 
for  which  he  is  committed,  and  naming  the  persons  offered  as  bail.  In 
all  other  cases,  the  application  may  be  made  orally  to  the  court,  magis- 
trate, or  officer. 

§  82  [j7\  Form  of  bail-bond.  The  undertaking  of  the  bail  (a)  shall 
be  substantially  as  follows : 

"A  B,  being  in  custody,  charged  with  the  offence  of  (naming  or 

briefly  describing  it)  (b),  and  being  admitted  to  bail  in  the  sum  of 

dollars,  we,  C  D,  of  (stating  his  place  of  residence),  and  E  F  (stating  his 
place  of  residence),  hereby  undertake  that  the  above  named  A  B  shall 

appear  in  the court day  of  its term  (c)  (or  before  the 

judge  of  the county  court,  on  the day  of )  to  answer  said 

charge,  and  shall  at  all  times  render  himself  amenable  (d)  to  the  orders 
and  process  of  said  court  in  the  prosecution  of  said  charge;  and,  if  con- 
victed, shall  render  himself  in  execution  thereof  (e) ;  or,  if  he  fail  to 
perform  either  of  these  conditions,  that  we  will  pay  to  the  Common- 
wealth of  Kentucky  the  sum  of dollars"  (/). 

(a)  A  bail-bond  or  recognizance  by  defendant  in  an  indictment  is  a  nullity,  though  it 
maybe  binding  on  the  surety.     2  Duv.,  9. 

(6)  I.  A  bond  which  does  not  state  the  charge  to  be  answered  by  the  defendant  is  void. 
4  Bus  A,  427. 

2.  Where  the  minutes  of  the  examining  court  recited,  only,  that  the  defendant  and  his 
sureties  "were  duly  recognized  in  the  sum  of  two  hundred  dollars,  conditioned  as  the  law 
directs:"  held,  that  the  recognizance  was  insufficient.  The  conditions  should  have  been 
set  out  in  it.     7  Bush,  431. 
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(c)  Where  bail-bond  was  conditioned  for  the  appearance  of  the  defendant  at  the  ensuing 
May  term  and  no  court  was  held  in  May :  held,  that  the  sureties  in  the  bond  were  bound 
for  the  appearance  of  their  principal  at  the  next  ensuing  term  of  the  court.     I  Busk,  59. 

(d)  An  undertaking  that  the  defendant  "will  render  himself  obedient  to  the  orders  and 
process  of  this  court,"  is  equivalent  to  an  undertaking,  that  he  shall  "at  all  times  render 
himself  amenable"  &c.     1  Duv.%  14. 

(e)  A  bond  stipulating  that  the  defendant  "will  perform  the  judgment  in  the  action" 
is  void.     I  Met.,  389;  13  Bush,  195. 

(/)  1.  Omission  of  this  stipulation  was  held  to  be  immaterial.     I  Duv.,  18;  9  Bush,  552. 

2.  If  it  appear  that  the  defendant  was  legally  in  custody,  that  he  was  discharged  by  the 
giving  of  the  bond,  and  it  can  be  ascertained  from  the  bond  that  the  bail  undertook  that 
the  defendant  should  appear  before  a  court  for  trial,  the  bond  will  be  valid  though  it  do 
not  strictly  conform  to  the  provisions  of  this  section.     18  B.  A/.,  26. 

§  83  [78].  When  sheriff  may  take  bail.  A  sheriff  or  deputy  sheriff 
arresting  a  person  under  a  warrant  or  other  process,  in  which  it  appears 
that  the  person  is  to  be  admitted  to  bail  in  a  specified  sum,  may  take  the 
bail  and  discharge  the  person  from  actual  custody  (a).  The  sheriff  shall 
be  officially  responsible  for  the  sufficiency  of  bail  taken  by  himself  or 
his  deputy,  as  in  taking  bail  in  civil  actions. 

(a)  The  sheriff  arresting  a  person  by  authority  of  his  bail  is  not  authorized  to  take  new 
bail :  he  can  only  take  bail  when  he  has  made  the  arrest  under  a  warrant  or  other  process 
in  which  it  appears  that  the  person  is  to  be  admitted  to  bail  in  a  specified  sum.    3  Met.,  409. 

§  84  [79].  What  peace  officers  may  take  bail.  Only  the  following  peace 
officers  shall  take  bail : 

1.  A  sheriff  or  his  deputy  as  authorized  by  law. 

2.  The  coroner  of  any  county  in  which  the  office  of  sheriff  is  vacant 
may  take  bail,  whenever  the  sheriff  could  have  done  so;  and  he  shall  be 
officially  responsible  for  the  sufficiency  of  bail  taken  by  him,  in  the  same 
manner  as  sheriffs  are. 

§  85  [80].  Irregularities  not  to  im>alidate  bond.  Duty  of  defendant 
when  bond  defective  as  to  time  for  appearance.  No  bail-bond  or  bail 
recognizance  shall  be  deemed  to  be  invalid  by  reason  of  any  variance 
between  its  stipulations  and  the  provisions  of  this  Code,  nor  by  the 
failure  of  the  magistrate  or  officer  to  transmit  or  deliver  the  same  at 
the  times  herein  provided,  nor  by  any  other  irregularity,  provided  it  be 
made  to  appear  that  the  defendant  was  legally  in  custody,  charged  with 
a  public  offence,  and  that  he  was  discharged  by  reason  of  the  giving  of 
the  bond  or  recognizance,  and  provided  it  can  be  ascertained  from  the 
bond  or  recognizance,  that  the  bail  undertook  that  the  defendant  should 
appear  before  a  magistrate  for  the  examination  of  the  charge,  or  before 
a  court  for  the  trial  thereof.  If  no  day  be  fixed  for  such  appearance,  or 
an  impossible  day,  or  a  day  in  vacation,  the  bond  or  recognizance,  if  for 
his  appearance  before  a  magistrate,  shall  be  considered  as  binding  the 
defendant  so  to  appear  and  surrender  himself  into  custody,  for  an  exam- 
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i nation  of  the  charge,  within  twenty  days  from  the  time  the  bond  or 
recognizance  was  given ;  and  if  for  his  appearance  in  a  court  for  trial, 
shall  be  considered  as  binding  the  defendant  so  to  appear  and  surrender 
himself  into  custody,  on  the  first  day  of  the  next  term  of  the  court, 
-which  shall  commence  more  than  ten  days  after  the  time  when  the  bond 
or  recognizance  is  given. 

1.  A  joint  recognizance  for  the  defendant's  appearance  to  answer  to  an  indictment  for 
burglary  and  an  indictment  for  grand  larceny,  both  charges  relating  to  the  same  acts  of  the 
defendant,  was  held  to  be  valid. 

As  in  such  case  there  could  be  but  one  conviction  and  one- punishment,  the  two  indict- 
ments are,  in  effect,  no  more  than  two  counts  in  the  same  indictment.     2  Duv.,  78. 

2.  A  defendant  who  voluntarily  appears  in  court,  on  the  return  of  an  indictment,  is  in 
legal  custody  of  the  court,  and  a  recognizance  entered  into  by  his  sureties,  whilst  he  was 
in  such  custody,  is  valid.     2  Duv.,  78. 

3.  Where  a  bail-bond  bore  this  indorsement:  "W.  M.  King  signed  this  bond  in  my 
presence,  on  the  date  above;  it  was  left  at  the  grocery  of  Mr.  J.  R.  Covington  to  get 
security;  it  was  returned  to  me  by  Mr.  Covington  with  the  names  of  these  six  persons 
subscribed  as  surety ; "  it  was  held  that  the  indorsement  showed  that  the  bond  was  taken 
by  an  unauthorized  person,  and  that  it  was  void.     3  Bush,  478. 

4.  Where  a  blank  sheet  of  paper  was  signed  and  left  with  the  committing  magistrate, 
with  authority  to  him  to  fill  it  up  as  a  bail-bond,  and  it  was  afterwards  filled  up,  not  by 
him,  but  by  the  county  attorney,  it  was  held  to  be  void,     6  Bush,  291. 

5.  A  bond  taken  by  an  unauthorized  officer  is  void  under  the  statute  and  at  the  common 
law.     3  Met.,  409,  477;  I  Duv.,  199;  2  Id.,  376. 

And  a  bond  taken  by  officers  authorized  to  take  bail-bonds,  but  under  circumstances 
which  did  not  authorize  the  taking  of  a  bail-bond,  was  held  to  be  void ;  as,  a  bond  taken 
by  two  justices  during  adjournment  of  examination.     3  Met.,  477. 

6.  The  fact  that  an  indictment  was  defective  and  liable  to  be  quashed  does  not  render 
a  recognizance  void.     3  Bush,  19. 

7.  An  indictment  against  A  having  been  abated  by  the  Commonwealth's  Attorney  under 
the  mistaken  impression  that  the  defendant  was  dead,  and  having  been  afterwards  reinstated 
and  the  defendant  arrested  and  bailed:  held,  that  the  abatement  terminated  the  prosecu- 
tion and  the  bond  was  void.     4  Bush,  429. 

8.  For  decisions  as  to  irregularity  of  form,  see  note  to  g  82. 

CHAPTER  II. 

Surrender  of  tlte  defendant. 

g  86.   Bail  may  surrender  defendant,  or  defendant  may  surrender  himself,  and  have 

bond  discharged, 
g  87.  How  bail  may  arrest  defendant  or  have  him  arrested, 
g  SS.  Money  deposited  in  lieu  of  bail  to  be  returned  on  surrender  of  defendant. 

§  86  [81].  Upon  surrender  of  defendant  bail  discharged.  At  any  time 
before  the  forfeiture  of  their  bond,  the  bail  may  surrender  the  defendant, 
or  the  defendant  may  surrender  himself,  to  the  jailer  of  the  county  in 
which  the  prosecution  is  pending,  but  the  surrender  must  be  accom- 
panied with  a  certified  copy  of  the  bail-bond  to  be  delivered  to  the 
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jailer,  who  must  detain  the  defendant  in  custody  thereon  as  upon  a  com- 
mitment, and  give  a  written  acknowledgment  of  the  surrender ;  and  the 
bail  shall  thereupon  be  exonerated. 

Before  the  forfeiture  of  their  bond,  the  bail  may  surrender  the  defendant  to  the  jailer, 
whose  duty  it  will  be  to  detain  him  in  custody  "as  upon  a  commitment."  He  mar 
then  be  admitted  to  bail  in  the  mode  prescribed  by  %  68  and  81  of  the  Criminal  Code, 
3  Met.,  409. 

§  87  [82].  Bail  may  arrest  defendant,  or  have  /dm  arrested.  For  the 
purpose  of  surrendering  the  defendant  the  bail,  at  any  time  before  judg- 
ment against  them,  and  at  any  place  within  the  State,  may  arrest  him; 
or,  by  an  indorsement  upon  a  certified  copy  of  the  bail-bond  or  recog- 
nizance, signed  by  them,  may  direct  the  arrest  to  be  made  by  any  peace 
officer  in  the  State,  or  by  any  other  person  over  twenty-one  years  of  age 
designated  in  the  indorsement. 

Bail  can  not  authorize  the  arrest  of  the  defendant  by  a  third  person  in  any  other  manner 
than  by  his  written  indorsement  on  a  certified  copy  of  the  bail-bond  or  recognizance.  8 
Bush,  22. 

§  88.  Money  deposited  in  lieu  of  bail  to  be  returned,  on  surrender  of 
defendant.  If  money  have  been  deposited  in  lieu  of  bail,  the  defendant, 
at  any  time  before  the  forfeiture  thereof,  may  surrender  himself  to  the 
jailer  of  the  county  in  which  the  prosecution  is  pending,  and  procure 
from  him  a  certificate  of  such  surrender,  and  upon  the  production  of 
such  certificate,  together  with  proof  that  the  attorney  for  the  Common- 
wealth has  been  served  with  a  copy  of  the  certificate  and  notice,  of  five 
days,  that  the  application  would  be  made ;  the  court  in  which  the  prose- 
cution is  pending,  or  the  judge  thereof,  must  order  the  money  to  be 
returned  to  the  person  who  deposited  it. 


CHAPTER  III. 

Deposit  of  Money  in  Lieu  of  Bail. 

I  89.  Defendant  admitted  to  bail  may  deposit  money  in  lieu  thereof. 

$  90.  Deposit  may  be  made,  after  bail  has  been  taken,  and  the  bail  exonerated. 

J  91.  Money  deposited  in  lieu  of  bail  must  be  held  subject  to  the  order  of  the  court. 

\  92.  Money  deposited  may  be  applied  to  payment  of  fine  and  costs. 

§  89  [84].  Money  may  be  deposited  in  lieu  of  bail.  Whenever  the 
defendant  is  admitted  to  bail  in  a  specified  sum,  he  may  deposit  said 
sum  with  the  trustee  of  the  jury  fund  of  the  county  in  which  the  trial 
is  directed  to  be  had,  and  take  from  the  trustee  a  certificate  of  such 
deposit,  upon  delivering  which  to  the  officer  in  whose  custody  he  is, 
he  shall  be  discharged. 
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Where  money  was  deposited  with  the  committing  magistrate  in  lieu  of  bail  and  the 
defendant  thereupon  discharged,  and  the  money,  after  some  days,  was  paid  by  the  magis- 
trate to  the  trustee  of  the  jury  fund:  held,  that  in  so  doing  he  acted  as  the  agent  of  the 
party  making  the  deposit,  and  that  upon  defendant's  failure  to  appear  the  money  was' 
properly  forfeited  to  the  Commonwealth.     I  Busk,  20. 

§  9°  PS]-  Upon  deposit,  after  bail  given,  bail  discharged.  After  bail 
has  been  taken,  a  deposit  may,  in  like  manner,  be  made  of  the  sum 
mentioned  in  the  bail-bond,  which  shall  exonerate  the  bail. 

§  91  [86]-  To  be  held  by  trustee  of  jury  fund.  If  money  be  deposited, 
the  trustee  of  the  jury  fund  shall  hold  and  pay  the  same  according  to 
the  orders  of  the  court  having  jurisdiction  to  try  the  offence,  and  he  and 
his  sureties  shall  be  liable  for  the  same  on  his  official  bond. 

§  92  [87]-  Court  may.  apply  it  in  discharge  of  fine  and  costs.  Upon 
judgment  being  rendered  against  a  defendant  for  a  fine  or  costs,  the 
court  rendering  judgment  may  order  any  money  deposited,  agreeably 
to  the  foregoing  sections,  to  be  applied  to  the  payment  thereof. 

CHAPTER  IV. 

Forfeiture  of  Bail. 

J  93.  How  bail-bond,  or  money  deposited  in  lieu  of  bail,  is  forfeited. 

|  94.  Proceedings  upon  forfeiture. 

§  95.  Commonwealth  may  sue  out  attachment  upon  forfeited  bail-bond. 

§  96.  Court  may  discharge  for  forfeiture  during  same  term. 

I  97.  Money  deposited,  and  forfeited,  to  be  credited  to  jury  fund. 

§  98.  Before  judgment  court  may  remit  whole,  or  part,  of  bond. 

§  93  [88].  Forfeiture  of  bail-bond,  or  money  deposited.  If  the  defend- 
ant fail  to  appear  for  trial  or  judgment,  or  at  any  other  time  when  his 
presence  in  court  may  be  lawfully  required,  or  to  surrender  himself  in 
execution  of  the  judgment,  the  court  must  direct  the  fact  to  be  entered 
on  the  record,  and  thereupon  the  bail-bond,  or  the  money  deposited  in 
lieu  of  bail,  is  forfeited. 

§  94  [90,91,92].  1.  Proceedings  upon  forfeiture.  Upon  the  forfeiture 
of  a  bail-bond  the  court  shall  order  a  summons  to  be  issued  against  the 
bail,  requiring  them  to  show  cause,  upon  the  first  day  of  the  next  term 
of  the  court,  why  judgment  should  not  be  rendered  against  them,  on 
the  forfeiture,  for  the  sum  fixed  in  the  bail-bond. 

2.  If  the  court  fail  to  make  such  order,  the  attorney  for  the  Com- 
monwealth may,  at  any  time  after  the  close  of  the  term,  cause  such 
summons  to  be  issued  by  the  clerk  of  the  court. 

3.  No  pleadings  shall  be  required  on  the  part  of  the  Commonwealth, 
but  the  summons  shall  be  served,  and  all  subsequent  proceedings  shall 
be  the  same,  as  in  an  ordinary  civil  action. 
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§  95.  Attachment  upon  forfeited  bail-bond.  When  the  sheriff  or  other 
officer  shall  return  the  summons,  issued  under  §  94,  not  executed,  in 
whole  or  in  part,  and  that  the  defendants,  or  any  of  them,  are  non- 
residents of  this  Commonwealth,  or  so  conceal  themselves  or  himself 
that  the  summons  can  not  be  executed  upon  them  or  him,  the  attorney 
for  the  Commonwealth  may  sue  out  an  attachment  against  the  estate  of 
the  defendants  as  to  whom  such  return  shall  have  been  made,  and  pro- 
ceed as  provided  in  Title  VIII,  chapter  3,  of  the  Civil  Code,  except  no 
affidavit  nor  bond  shall  be  required :  or  he  may  in  any  case,  after  forfeit- 
ure, sue  out  an  attachment  for  any  of  the  causes  enumerated  in  said 
chapter  by  making  affidavit  and  executing  bond  as  required  therein. 

§  96  [89].  Court  may  disc/iarge  forfeiture  at  same  term.  If,  before  the 
final  adjournment  of  the  court,  the  defendant  appear  and  satisfactorily 
excuse  the  failure,  the  court  may  discharge  the  forfeiture. 

§  97  [93]-  Money  deposited,  and  forfeited,  to  be  credited  to  jury  fund.  If 
money  be  deposited  in  lieu  of  bail,  after  forfeiture  and  final  adjournment 
of  court,  the  trustee  shall  enter  the  sum  deposited  to  the  credit  of  the 
jury  fund. 

§  98  [94].  Before  judgment  court  may  remit  whole,  or  part,  of  bond.  If, 
before  judgment  is  entered  against  the  bail,  the  defendant  be  surrendered 
or  arrested,  the  court  may,  at  its  discretion,  remit  the  whole  or  part  of 
the  sum  specified  in  the  bail-bond. 

^931098.  FORFEITURE,  PROCEEDINGS,  DISCHARGE,  AND  REMISSION  OF 
BAIL. 

1.  Forfeiture. 

2.  Proceedings. 

3.  Discharge. 

4.  Remission. 

i.  Forfeiture. 

(1)  Where  a  defendant  in  a  criminal  case  had  appeared  in  discharge  of  each  of  several 
recognizances,  and  another  is  executed  and  he  fails  to  appear  in  discharge  of  it,  an  order 
reciting  the  failure  of  the  defendant  "to  appear  in  discharge  of  his  recognizance,"  and 
declaring  the  same  forfeited,  sufficiently  refers  to  the  recognizance  last  executed,  it  being 
the  only  one  then  in  force  or  obligatory  upon  the  bail.     3  Afet.,  415. 

(2)  Failure  to  forfeit  the  bond  at  the  appearance  term  operates  to  extend  the  time  for 
surrender  of  the  principal  by  the  surety.     I  Bush,  59. 

(3)  That  the  defendant  was  absent  in  the  Federal  army  at  the  time  he  was  bound  by  a 
recognizance  to  appear  in  court  to  answer  an  indictment,  and  was  unable  to  procure  a  fur- 
lough to  attend  the  court,  was  a  valid  defence  against  the  recognizance ;  and,  though  the 
defendant  was  not  a  competent  witness  in  behalf  of  his  sureties,  his  statement  under  oath 
might  be  heard  upon  the  motion  to  remit  the  forfeiture.     2  Duit.,  383. 

(4)  The  omission  in  the  order  of  forfeiture  to  name  the  sureties,  or  to  give  the  date  of 
the  recognizance,  is  not  a  fatal  defect,  where  the  recognizance  is  otherwise  sufficiently 
identified.     3  Met.,  415;  1  Duv.,  14. 

2.  Proceedings. 

(1)  A  summons  which  recites  the  date  and  amount  of  the  recognizance,  and,  by  refer- 
ence to  the  recognizance,  sufficiently  identifies  the  offence,  is  sufficient.     2  Duv.,  78. 
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(2)  The  appearance  of  the  parties  to  a  motion  to  set  aside  a  judgment  of  forfeiture,  and 
their  agreement  to  set  the  hearing  of  it  for  a  specified  day,  and  a  trial  and  judgment  on  the 
merits  waived  previous  irregularities.     2  Duv.,  387. 

(3)  In  a  proceeding  against  bail  on  a  forfeited  recognizance,  pleadings  on  the  part  of 
the  Commonwealth  are  dispensed  with.  The  office  of  the  summons  is  simply  to  notify  the 
bail  that  there  has  been  a  forfeiture  of  the  bond  and  that  the  Commonwealth  is  proceeding 
to  enforce  it.  The  failure  to  state  in  the  summons  the  amount  specified  in  the  bond  is  im- 
material.    In  this  case  the  recognizance  was  entered  into  in  the  circuit  court.     3  Met,,  415. 

(4)  In  an  action  upon  a  forfeited  recognizance,  the  defendant  must  make  a  written  state- 
ment of  the  facts  constituting  his  defence.  Without  this,  the  mere  exhibition  to  the  court 
of  the  evidence  relied  on  by  him,  either  to  defeat  or  suspend  the  action,  will  be  disregarded; 
and  in  such  case  the  production  of  the  respite  of  the  Governor,  not  relied  on  by  pleading, 
constitutes  no  defence  to  the  action.  The  court  is  not  authorized  to  take  any  judicial  notice 
of  the  paper  presented  in  that  way.     4  Met.,  221. 

(5)  A  defendant  indicted  for  felony,  whose  recognizance  had  been  forfeited,  surrendered 
himself  to  the  court  before  a  judgment  was  entered  against  the  bail,  who  thereupon  moved 
to  dismiss  the  proceeding  upon  the  forfeited  bond:  this,  though  not  a  formal,  was  a  sub- 
stantial application  for  remission,  and  the  sustaining  of  the  motion  by  the-  court  must  be 
deemed  to  have  been  an  exercise  of  the  discretion  vested  in  the  judge  by  §98  of  the  Code. 
2  Met.,  382. 

(6)  The  Code  does  not  authorize  the  defendant  in  an  indictment  to  enter  into  a  bail-bond 
or  recognizance;  and  such  a  bond  or  recognizance  can  not  be  enforced  against  him  by  the 
statutory  remedies,  if  at  all.     2  Duv.,  9. 

(7)  Though,  if  the  Commonwealth,  by  her  own  act,  prevent  an  appearance  in  discharge 
of  a  recognizance,  she  certainly  should  not  enforce  the  penalty  for  non-appearance;  the 
answer  of  the  surety,  averring  that  his  principal  "was  necessarily  prevented  from  appear- 
ing in  said  court  on  said  day  (the  day  named  in  the  recognizance),  because  he  was  then, 
on  said  day,  in  the  custody  and  control  of  the  law  of  this  State,  and  legally  confined,  by 
legal  process,  in  jail  at  Carroll  county,  Kentucky,  upon  a  charge  of  felony,  where  he  yet 
is,"  was  held  to  be  insufficient,  because  it  failed  to  show  that  the  Commonwealth  had  pre- 
vented the  appearance  of  the  principal.     1  Bush,  113. 

(8)  Fear  of  mob-violence  is  no  excuse  for  failure  of  the  accused  to  appear,  unless  proper 
authorities  were  applied  to  and  failed  to  give  protection.     79  Ky.,  582. 

3.  Discharge. 

(1)  In  Com.  v.  Overby,  80  Ky.,  208,  the  court,  overruling  Com.  v.  House,  13  Bush,  68o, 
held  that  in  a  bail-bond  there  is  an  implied  undertaking  by  the  Commonwealth  that  the 
bail  shall  not  be  prevented  from  surrendering  the  defendant  by  any  authority  within  the 
limits  of  the  State;  and,  consequently,  that  an  arrest  of  the  defendant  by  the  United  States, 
on  a  criminal  charge,  exonerates  the  bail.  And  an  arrest  of  the  defendant  by  a  marshal 
of  the  United  States,  in  1866,  was  held  to  be  an  exoneration  of  the  bail.  1  Bush,  616. 
And  so  as  to  detention  of  the  defendant  as  a  soldier  in  the  Federal  army.  2  Duv.,  383. 
But  the  arrest  and  detention  of  the  defendant  in  another  Slate,  for  a  crime  committed  there, 
do  not  exonerate  the  bail.      1  Bush,  17;  89  Ky.,  151. 

(2)  Sureties  in  a  bail-bond  are  discharged  by  the  re-arrest  of  the  accused  and  his  com- 
mitment to  jail  from  which  he  made  his  escape  during  the  pendency  of  a  second  examining 
trial  for  the  same  offence.     11  Bush,  605. 

(3)  Though  the  rule  is  otherwise  as  to  misdemeanor  cases  (1  Duv.,  177,  275) ;  the  escape 
of  the  defendant  after  the  trial  for  a  felony  commences  discharges  his  bail,  without  show- 
ing that  there  was  an  order  of  the  court  taking  charge  and  control  of  him.  I  Duv.,  275, 
overruling  dictum  in  Com.  v.  Coleman,  2  Met,,  382.  But  the  trial  does  not  commence  until 
the  issue  is  formed  and  the  jury  sworn.     85  Ky.,  68. 

(4)  A  release  of  the  defendant  upon  a  writ  of  habeas  corpus  by  a  judge  having  jurisdic- 
tion, though  improper,  discharges  the  bail.     14  B.  M.,  361 ;  91  Ay.,  588. 
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(5)  Pending  a  proceeding  on  a  forfeited  recognizance,  by  summons  in  the  circuit  court, 
on  motion  of  the  defendant,  who  was  surety  in  the  recognizance,  the  court  quashed  the 
indictment,  and  forthwith  rendered  judgment  for  execution  for  the  amount  of  the  adjudged 
forfeiture.  By  quashing  the  indictment,  the  pending  prosecution  was  closed;  but  the 
recognizance  did  not  thereby  become  functus  officio,  and  the  judgment  of  forfeiture  was 
not  thereby  stifled.  The  quashal  of  the  indictment  did  not  bar  a  continuance  or  renewed 
prosecution  for  the  same  offence;  nor  did  it  deprive  the  surety  in  the  bail-bond  of  his  right 
to  surrender  or  arrest  the  accused,  and  put  him  in  the  custody  of  the  court,  subject  to  trial 
under  such  prosecution,  and  thus  bring  himself  within  the  98th  section  of  the  Criminal 
Code.     3  Bush,  22. 

(6)  The  accused  being  under  bond  in  the  sum  of  $500  for  his  appearance,  and  having 
failed  to  appear,  a  bench  warrant  issued  with  an  indorsement  allowing  bail  in  the  sum  of 
$250:  held,  that  these  facts  did  not  release  the  sureties  in  the  bail-bond.     1  Bush,  59. 

(7)  For  discharge  of  bail  by  failure  to  indict,  see  {117  and  notes. 
4.  Remission. 

(1)  Section  98  merely  confers  a  judicial  discretion  and  power  upon  the  court  to  render 
judgment  in  an  action  on  a  bail-bond  for  such  part  of  the  penalty  of  the  bond  as  may  be 
just  and  proper,  after  hearing  proof  of  defendant's  facts  in  defence,  not  a  power  to  remit  a 
fine  or  forfeiture  in  the  sense  in  which  those  terms  are  used  in  the  Constitution,  and  is 
therefore  no  infringement  of  the  rights  of  the  executive  department,  and  is  not  unconsti- 
tutional. This  discretion  is  to  be  exercised  judicially  upon  consideration  of  the  facts  relied 
upon  in  the  defence,  and  is  not  an  arbitrary  and  uncontrollable  discretion.  1  Id,,  380; 
2/</.,  384;  4/d.,  225. 

(2)  Under  J  98  the  court  has  power  to  remit  the  penalty  of  a  bail-bond,  although  a 
judgment  had  been  rendered  upon  the  bond,  which  was  set  aside  on  the  same  day,  and  the 
remission  then  made.     3  Met.,  2. 

(3)  After  judgment  is  entered  against  bail  the  court  has  no  power  to  remit  the  forfeit- 
ure.    2  Duv.,  9. 

(4)  The  fact  that  the  defendant  had  either  been  surrendered  ox  arrested  must  be  alleged 
and  shown  in  the  defence  before  the  court  can  remit.     4  Met.,  225. 

(5)  The  discretion  of  the  inferior  court  in  remitting  the  penalty  of  a  bail-bond  will  not 
be  controlled  by  the  Court  of  Appeals  unless  flagrantly  abused.  1  Bush,  133;  2  Met.,  382; 
4  Met.,  225;  89  A>.,  156. 

(6)  The  Governor  may  remit  the  whole  forfeiture,  including  the  commissions  of  the 
attorney  for  the  Commonwealth,  at  any  time  before  a  valid  judgment  against  the  bail  (18 
B,  M.,  512;  2  Duv.,  385) ;  and  according  to  Com,  v.  OffuU,  82  Ky.,  326,  he  can  do  so  at 
any  time  before  the  money  is  collected  on  the  judgment. 

(7)  That  the  Governor  remitted  not  the  forfeiture,  but  the  judgment  itself  except  as  to 
11  fees  and  costs,"  furnished  no  ground  for  setting  aside  the  judgment  so  in  part  remitted. 
4  Met,  221. 


CHAPTER   V. 
Recommitment  after  Giving  Bail  or  Depositing  Money, 

{    99.  In  what  cases  defendant  on  bail  may  be  rearrested. 

§  100.  In  what  cases  defendant  may  give  bail  after  such  rearrest. 

§  99  [96]-  Rearrest  of  defendant  on  bail.  The  court  in  which  a  prose- 
cution for  a  public  offence  is  pending,  shall,  by  an  order,  direct  the 
defendant  to  be  arrested  and  committed  to  jail  until  legally  discharged, 
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after  he  has  given  bail  or  deposited  money  in  lieu  thereof,  in  the  follow- 
ing cases : 

1.  When,  by  having  failed  to  appear,  a  forfeiture  of  bail,  or  of  the 
money  deposited,  has  been  incurred. 

2.  When  the  court  is  satisfied  that  his  bail,  or  either  of  them,  is  dead, 
or  insufficient,  or  has  removed  from  the  State. 

3.  Upon  an  indictment  being  found  for  an  offence  not  bailable. 

§  100  [97].  Bail  after  rearrest.  Upon  such  order  being  made,  the 
clerk  shall  issue  process  for  the  arrest  and  recommitment  of  the  defend- 
ant. If  the  order  be  made  in  either  of  the  cases  mentioned  in  the  1st 
or  2d  subdivisions  of  the  preceding  section,  the  defendant  shall  be  admit- 
ted to  bail  as  upon  his  first  commitment,  in  a  sum  to  be  fixed  by  the 
court,  and  named  in  the  process  for  his  arrest. 


TITLE   VI. 


TRIAL. 

Chap.  i.  Grand  Jury,  its  powers  and  duties. 

2.  Indictment. 

3.  Process  on  an  indictment. 

4.  Production  of  evidence. 

5.  Arraignment  and  pleadings  by  the  defendant. 

6.  Trial. 

7.  New  trial  and  arrest  of  judgment. 

8.  Bills  of  exception. 

9.  Judgment. 
10.  Execution. 


CHAPTER  I. 
Grand  Jury,  its  Powers  and  Duties. 

$  101.  Selection,  summoning,  and  empanneling  of  grand  jury. 

J  102.  What  the  grand  jury  must  investigate,  and  whom  they  must  indict. 

\  103.  Entitled  to  free  access  to  prisons  and  public  records. 

2  104.  Grand  juror  must  give  information  of  public  offences. 

J  105.  Subpoenas  for  witnesses,  before  grand  jury,  to  be  issued  by  clerk. 

J  106.  Foreman  may  administer  oaths. 

J  107.  What  evidence  grand  jury  shall  receive. 

\  108.  How  witnesses  compelled  to  testify  before  grand  jury. 

2  109.  Grand  jury  may  have  advice  of  court  and  attorney  for  Commonwealth. 
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%  no.  Who  may  be  present  with  grand  jury  during  examination. 

2  ill.  When  grand  jury  should  find  an  indictment. 

2  H2.  Proceedings  of  grand  jury  to  be  kept  secret. 

2  113.  What  a  grand  juror  may  be  required  to  disclose. 

2  114.  Grand  juror  not  responsible  for  his  acts  or  votes,  except  for  perjury. 

2  115.  All  papers,  &c,  relating  to  persons  committed,  or  on  bail,  to  be  laid  before  grand 

jury,  and  acted  upon. 
2  116.  Court  may  direct  a  charge  to  be  reconsidered,  after  dismissal  by  grand  jury. 
2  117.  Defendant  to  be  discharged  if  no  indictment  found  at  second  term,  unless  the 

court  order  otherwise. 

§  10 1  [98.]  Formation  of  grand  jury.  The  selecting,  summoning,  and 
empanneling  of  a  grand  jury  shall  be  as  prescribed  in  the  General  Stat- 
utes. 

1.  Under  the  Constitution  of  1891  an  indictment  found  by  a  grand  jury  consisting  of 
more  than  twelve  persons  is  void.     92  Ky.,  605. 

2.  The  summoning  of  bystanders  to  serve  as  grand  jurors,  when  properly  ordered,  is  a 
duty  in  the  performance  of  which  the  accused  in  a  criminal  case  is  entitled  to  the  services 
of  the  sheriff,  or  coroner  where  there  is  no  sheriff.  If  summoned  by  one  specially  appointed 
by  the  court,  the  indictment  may  be  quashed.     It  is  a  substantial  error.     4  Met.,  223. 

3.  Section  193  of  the  Criminal  Code,  which  authorizes  the  court,  for  sufficient  cause,  to 
designate  some  other  officer  or  person  to  summons  jurors,  relates  only  to  petit  jurors.     Id. 

4.  Where  the  grand  jury  is  composed  of  jurors  selected  by  commissioners,  as  directed 
by  the  Revised  Statutes,  the  court  say  they  incline  to  the  opinion  that  the  summoning  of 
them  by  a  person  other  than  the  sheriff  or  coroner  would  not  be  "a  substantial  error."   Id. 

5.  An  indictment  may,  on  motion  made  at  the  proper  time,  be  set  aside  on  the  ground 
that  a  grand  juror  lacked  either  of  the  qualifications  prescribed  by  the  statute,  viz.:  citizen- 
ship, housekeeping  in  the  county,  and  over  the  age  of  twenty-one  years  (10  Busk,  476;  14 
M-t  457)»  Dut  lack  °f  competency,  as,  the  holding  of  a  civil  office  or  owning  a  grist-mill,  is 
not  ground  for  setting  aside  an  indictment.     1 1  Bush,  277;  81  Ky.,  487. 

§  102  [99,  105].  Investigation  and  indictment  by  grand  jury.  It  is  the 
duty  of  the  grand  jury  to  inquire : 

1.  Into  the  case  of  every  person  imprisoned  in  the  county  jail,  or  on 
bail,  to  answer  a  criminal  charge  in  that  court,  and  who  is  not  indicted: 

2.  Into  the  condition  and  management  of  the  public  prisons  in  the 
county ; 

3.  Into  the  willful  and  corrupt  misconduct  in  office,  of  public  officers 
of  every  description,  in  the  county ; 

4.  Concerning  all  public  offences  of  which  the  court  in  which  they 
are  empanneled  has  jurisdiction :  and  to  indict  such  persons  as  they  may 
find  guilty  thereof. 

§  103  [106].  Entitled  to  free  access  to  prisons  and  records.  They  are 
entitled  to  free  access,  at  all  reasonable  times,  to  the  public  prisons,  and 
to  the  examination,  without  charge,  of  all  public  records  in  the  county. 

§  104  [104].  Duty  of  grand  jurot  to  disclose  offences.  If  a  member 
of  the  grand  jury  know,  or  have  reason  to  believe,  that  a  public  offence 
has  been  committed  within  the  jurisdiction  of  the  court,  he  must  de- 
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clare  the  same  to  his  fellow  jurors,  who  must  thereupon  investigate  the 
same. 

§  105  [112].  Clerk  to  issue  subpoenas.  The  clerk,  on  the  request  of 
the  foreman  of  the  grand  jury,  or  of  the  Commonwealth's  Attorney, 
during  a  term  or  in  vacation,  shall  issue  subpoenas  for  witnesses  to 
appear  before  the  grand  jury,  and  upon  the  witnesses  failing  to  attend, 
in  obedience  thereto,  the  court  shall  proceed  to  coerce  their  attendance, 
and  may  punish  their  disobedience  by  fine  and  imprisonment,  as  in  the 
case  of  witnesses  failing  to  attend  on  the  trial. 

§  106  [101].  Foreman  may  administer  oaths.  The  foreman  of  the 
grand  jury  shall  have  power  to  administer  the  oath  to  the  witnesses 
appearing  before  the  grand  jury. 

§  107  [102].  What  evidence  grand  jury  shall  receive.  The  grand  jury 
can  receive  none  but  legal  evidence  (a) ;  they  are  not  bound  to  hear 
evidence  for  the  defendant;  but  it  is  their  duty  to  weigh  all  the  evidence 
before  them,  and  if  they  believe  that  other  evidence,  within  their  reach, 
will  explain  away  the  charge,  they  should  order  the  evidence  to  be 
produced. 

(a)  But  the  court  has  no  power  to  set  aside  an  indictment  on  the  ground  that  illegal 
evidence  was  received.     \  158;  89  Ky.t  555. 

§  108  [1 13].  How  witness  compelled  to  testify.  When  a  witness  under 
examination  refuses  to  testify,  or  to  answer  a  question  put  to  him  by 
the  grand  jury,  or  by  the  attorney  for  the  Commonwealth,  the  foreman 
shall  proceed  with  the  witness  into  the  presence  of  the  court,  and  there 
distinctly  state  the  refusal  of  the  witness,  and  if  the  court,  upon  hearing 
the  witness,  shall  decide  that  he  is  bound  to  testify  or  answer  the  ques- 
tion propounded,  he  shall  inquire  of  the  witness  if  he  persists  in  his 
refusal,  and  if  he  do,  shall  proceed  with  him  as  in  cases  of  similar  refusal 
in  open  court. 

§  109  [107].  Advice  of  court  and  attorney  for  Commonwealth.  The 
grand  jury  may,  at  all  reasonable  times,  ask  the  advice  of  the  court, 
or  the  attorney  for  the  Commonwealth ;  and  such  attorney  may,  when 
requested  by  the  grand  jury,  interrogate  witnesses  before  it. 

§  1 10  [108].  Who  may  be  present  with  grand  jury.  No  person,  except 
the  attorney  for  the  Commonwealth  and  the  witness  under  examination, 
shall  be  present  while  the  grand  jury  are  examining  a  charge;  and  no 
person  whatever  while  they  are  deliberating,  or  voting,  on  a  charge. 

§  ill  [103].  When  grand  jury  should  indict.  The  grand  jury  should 
find  an  indictment  when  all  the  evidence  before  them  would,  in  their 
judgment,  if  unexplained,  warrant  a  conviction  by  the  trial  jury. 

§  1 12  [109].  Proceedings  to  be  kept  secret.     Every  member  of  a  grand 
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jury  must  keep  secret  whatever  he  himself,  or  any  other  grand  juror, 
may  have  said,  or  in  what  manner  he,  or  any  other  grand  juror,  may 
have  voted  on  a  matter  before  them. 

The  testimony  of  a  grand  juror  is  not  admissible  to  explain  or  impeach  their  finding 
(3  Bush,  19);  but  is  competent  to  prove  that  he  was  not  qualified  to  serve  as  a  grand  juror. 
14  Bush,  458. 

§  1 13  [1 10].  What  grand  juror  may  be  compelled  to  disclose.  A  mem- 
ber of  the  grand  jury  may,  however,  be  required  by  a  court  to  disclose 
the  testimony  of  a  witness  examined  before  the  grand  jury,  for  the  pur- 
pose of  ascertaining  its  consistency  with  the  testimony  given  by  the 
witness  on  the  trial,  ortfor  the  purpose  of  proceeding  against  the  witness 
for  perjury  [or  false  swearing  (Act  of  1892,  S.  A.,  11)]  in  his  testimony, 
or  upon  the  trial  of  a  prosecution  of  the  witness  for  perjury  [or  false 
swearing];  and  it  shall  be  the  duty  of  the  foreman  of  the  grand  jury  to 
communicate  to  the  attorney  for  the  Commonwealth,  when  requested, 
the  substance  of  the  testimony  before  them. 

Section  113  did  not  apply  to  the  statutory  offence  of  false  swearing.     92  Ky.%  120. 

§  1 14  [1 1 1].  Not  responsible  for  acts  or  votes,  except  perjury.  A  grand 
juror  can  not  be  questioned  for  anything  he  may  say,  or  any  vote  he 
may  give,  relative  to  a  matter  legally  before  the  grand  jury,  except  for  a 
perjury  he  may  have  committed  in  making  an  accusation,  or  giving  tes- 
timony, before  his  fellow-jurors. 

§  115  [114].  Papers,  &c,  to  be  laid  before  grand  jury,  and  acted  on. 
All  the  papers  and  other  matters  of  evidence  relating  to  the  arrest  of, 
and  examination  of  the  charge  against,  persons  committed,  or  on  bail, 
returned  to  court  by  magistrates,  shall  be  laid  before  the  grand  jury,  and 
if,  upon  investigation,  they  refuse  to  find  an  indictment,  they  shall  write 
upon  some  one  of  the  papers  " dismissed,' '  with  the  signature  of  the 
foreman,  and  thereupon  the  court  shall  discharge  the  defendant  from 
custody,  if  in  jail,  or  exonerate  the  bail,  if  bail  have  been  given,  and 
order  the  return  of  any  money  which  may  have  been  deposited,  in  lieu 
of  bail,  to  the  person  depositing  it,  unless  the  court  be  of  opinion  that 
the  charge  should  be  submitted  to  another  grand  jury,  in  which  case  the 
defendant  may  be  continued  in  custody,  or  on  bail,  until  the  next  term 
of  the  court. 

§  1 16  [1 1 5].  Court  may  order  a  charge  to  be  reconsidered,  after  dismissal 
by  grand  jury.  The  dismissal  of  the  charge  does  not  prevent  it  being 
again  submitted  to  a  grand  jury,  as  often  as  the  court  may  direct,  but 
without  such  direction  it  can  not  again  be  submitted. 

§  117  [116].  Defendant  discharged  if  no  indictment  found  at  second 
term.    Unless  an  indictment  be  found  at  the  term  of  the  court  next  after 
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ie  first  submission  of  the  charge  to  the  grand  jury,  the  9ame  proceed- 
lgs  shall  be  had  as  directed  in  §  115  upon  "a  dismissal  of  the  charge, 
nless  (a)  the  court  otherwise  direct  (6). 

(a)  Section  116  of  the  Code  of  1854  contained  the  words  "for  cause  shown,'*  after  the 
rord  *•  unless;"  and  it  was  held  that  the  cause  and  direction  must  appear  upon  the  record, 
r  the  bail  would  be  exonerated.     4  Met.,  219;  1  Duv.,  235. 

(6)  When  the  grand  jury  fails  to  indict,  bail  is  exonerated  though  no  order  be  entered 
iischarging  the  bond,     4  Met.,  219;  3  Bush,  9,  12. 


CHAPTER  II. 
Indictment* 

Art.  1.  The  finding  of  an  indictment. 
,l      2.  The  form  and  requisites  of  an  indictment. 

ARTICLE  I. 

The  Finding  of  an  Indictnient. 

\  118.  Indictment  defined. 

I  119.  Twelve  grand  jurors  must  concur  in  finding  an  indictment,  and  the  foreman  must 

indorse  it. 
\  120.  Names  of  all  witnesses  examined  must  be  written  on  indictment. 
1  121.   Presenting  indictment  to  the  court. 

§  118  [117].  Indictment  defined.  An  indictment  is  an  accusation  in 
writing,  found  and  presented  by  a  grand  jury  to  the  court  in  which  they 
are  empanneled  (a),  charging  a  person  with  the  commission  of  a  public 
offence  (6). 

(a)  There  may  be  a  new  indictment  in  the  court  to  which  the  case  has  been  removed 
by  change  of  venue.     12  Bush,  191. 

(b)  The  court  can  not,  even  with  the  consent  of  the  accused,  change  an  indictment  for 
one  felony  into  an  indictment  for  another.     92  Ky.,  134. 

§  119  [118].  Ninef  grand  jurors  must  concur  in,  and  foreman  must 
indorse.  The  concurrence  of  [nine]f  grand  jurors  is  required  to  find  an 
indictment;  when  so  found,  it  must  be  indorsed  "a  true  bill"  (a),  and 
the  indorsement  signed  by  the  foreman. 

{a)  Unless  so  indorsed,  it  should  be  dismissed  on  demurrer.  Oliver  v.  Com.,  15  Ky.  L. 
R.,  662.  Failure  to  demur  is  a  waiver  of  objection  as  to  indorsement  and  signature  of  the 
foreman.    86  Ky.,  313. 

§  120  [1 19].  Names  of  witnesses  must  be  placed  on  indictment.  When 
an  indictment  is  found,  the  names  of  all  the  witnesses  who  were  exam- 
ined must  be  written  at  the  foot  of,  or  on,  the  indictment. 

•As  to  extradited  criminals,  see  13  Bush,  697.  t  Constitution,  g  948. 
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§  121  [120].  Presenting  indictment  to  court.  The  indictment  must  be 
presented  by  the  foreman,  in  the  presence  of  the  grand  jury,  to  the  court, 
and  filed  with  the  clerk,  and  remain  in  his  office  as  a  public  record. 

1.  As  the  order  filing  the  indictment  states  that  "the  foreman  of  the  grand  jury  re- 
ported an  indictment  a  true  bill,"  it  sufficiently  appears  that  §§119  and  121  of  the  Code 
were  substantially  complied  with.     86  Ky.t  313. 

2.  An  order  of  court,  showing  the  presentiment  of  an  indictment  "for  sheep-stealing,'' 
is  a  sufficient  identification  of  an  indictment  for  grand  larceny  by  taking,  carrying  away, 
and  converting  to  his  own  use  seven  sheep,  which  was  filed  on  the  day  on  which  the  order 
was  made,  as  appeared  from  the  clerk's  indorsement  on  the  indictment.     6  Busky  431. 

3.  The  indictment  need  not  show  on  its  face  that  it  was  presented  on  oath.    3  ji/<rA,2i,22. 

ARTICLE  II. 

Form  and  Requisites  of  an  Indictment. 

2  122.  What  an  indictment  must  contain. 

2  123.  Form  of  indictment. 

2  124.  In  what  it  must  be  direct  and  certain. 

2  125.  Error  in  name  of  defendant  may  be  corrected. 

2  126.  Indictment  to  charge  but  one  offence,  except  as  provided  in  \  127. 

§  127.  What  offences  may  be  joined. 

§  128.  When  erroneous  allegation  as  to  person  injured,  or  owner  of  property,  is  not 

material. 
2  129.  Allegation  as  to  time  not  material,  unless  time  be  of  the  essence  of  the  offence, 
2  130.  Presumptions  of  law,  or  facts  judicially  noticed,  need  not  be  alleged. 
2  131.  What  necessary  in  pleading  a  judgment,  &c. 
2  132.  What  sufficient  in  indictment  for  libel. 
2  133.  Misdescription  of  a  written  instrument,  withheld  or  destroyed  by  defendant,  is 

immaterial. 
2  134.  What  sufficient  in  indictment  for  perjury,  or  subornation  of  perjury. 
2  I35«  What  sufficient  in  indictment  for  larceny,  or  embezzlement,  of  money,  bank 

notes,  &c. 
2  136.  Statutory  definition  of  offence  need  not  be  strictly  pursued. 
2  137.  Construction  of  words  used  in  an  indictment. 

§  122  [121,  128,  129].  What  an  indictment  must  contain.  The  indict- 
ment must  contain — 

1.  The  title  of  the  prosecution,  specifying  the  name  of  the  court  in 
which  the  indictment  is  presented  and  the  names  of  the  parties  (a). 

2.  A  statement  of  the  acts  constituting  the  offence,  in  ordinary  and 
concise  language,  and  in  such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended ;  and  with  such  degree  of  cer- 
tainty as  to  enable  the  court  to  pronounce  judgment,  on  conviction, 
according  to  the  right  of  the  case  {b). 

(a)   1.  As  to  stating  the  name  of  a  railroad  corporation,  see  80  Ky,%  140. 

2.  Indictment  not  vitiated  by  omitting  the  defendant's  Christian  name.     3  Afft.,4H- 

3.  As  to  errors  in  naming  defendants,  see  2  125. 
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(6)  GENERAL  RULES  CONCERNING  INDICTMENTS— 
I.  Certainty  in  indictments  generally. 
II.  Indictments  for  common  law  felonies. 

III.  Indictments  for  statutory  offences, 

IV.  Unnecessary  allegations  in  indictments. 
V.  Indictments  relating  to  divers  offettces. 

I.  Certainty  in  indictments  generally* — 

An  indictment  must  set  forth  the  offence  with  such  certainty  as  to  apprise  the  defendant 
if  the  nature  of  the  accusation  upon  which  he  is  to  be  tried,  and  to  constitute  a  bar  to  any 
ubsequent  proceedings  for  the  same  offence.  3  Met.,  5.  Thus,  it  is  insufficient  to  charge 
hat  the  defendant  permitted  gaming  in  «« a  house  or  on  premises"  in  his  control  (3  Met.,  5); 
•r  that  the  defendants  did  peddle  and  sell,  in  the  county  of  M,  buggies,  pleasure  carriages, 
ic,  not  having  a  license  to  peddle  the  same,  and  said  articles  not  being  the  product  or 
aanufacture  of  the  State  of  Kentucky  (3  Met.,  222) ;  or  that  the  defendant  "did  feloniously 
ender  in  payment  to  M.  B.  an  altered  bank  bill  of  the  Dayton  Bank"  (I  Duv.,  90) ;  or  that 
he  defendants  "did  forge  the  name  of  B.  to  an  instrument  of  writing  purporting  to  be  the 
>romissory  note  of  S.  &  B.,  with  intent  to  defraud"  (12  Bush,  342,  and  see  13  Bush,  267); 
»r  that  the  defendant  "did  feloniously  conceal  the  birth  of  a  bastard  child,  the  issue  of  her 
>ody,  by  secreting  the  said  child  so  that  it  might  not  be  known  whether  or  not  it  had  been 
>orn  alive,  said  child  being  dead  when  found  "  (12  Bush,  373) ;  and  an  indictment  charging 
hat  the  defendant  "did  unlawfully,  wilfully,  feloniously,  and  of  his  malice  aforethought, 
till  and  murder  his  wife,  N.  W.,  against  the  peace  and  dignity  of  the  Commonwealth  of 
Kentucky,"  was  held  to  be  insufficient,  because  it  failed  to  state  the  particular  facts  which 
vere  necessary  to  show  the  manner  in  which  the  crime  may  have  been  committed  or  the 
neans  of  its  perpetration.  9  Bush,  178.  Following  pages  refer  to  a  number  of  other  cases 
llustrating  that  rule. 

II.  Indictments  for  common  law  felonies — 

Though  it  seems  to  have  been  held  otherwise  in  fane  v.  Com.,  3  Met.,  18,  it  seems  now 
0  be  settled  that  an  indictment  for  murder  or  other  common  law  felony  must  not  only 
iver  malice  or  such  other  wrongful  motive  as  applies  to  the  crime,  but  must  aver  that  it 
iras  committed  "feloniously,"  or  *4with  felonious  intent."  84  Ky.,  354;  86  Id.,  197; 
Stroud  v.  Com.,  14  Ky.  L.  /?.,  179. 

But  an  averment  of  felonious  intent  is  not  necessary  as  to  a  statutory  felony,  unless  such 
ntent  be  specified  in  the  statute.     Higgins  v.  Com.,  14  Ky.  L.  R.%  729. 

III.  Indictments  for  statutory  offences — 
I.  Generally — 

(1)  It  is  sufficient  for  an  indictment  to  follow  the  language  of  the  statute  if  it  be  de- 
icriptive  of  the  offence;  16  B.  M.,  1,  relating  to  keeping  a  tippling-house;  2  Met.,  3,  relat- 
ng  to  selling  liquor  on  Sunday;  3  Bush,  1,  relating  to  a  game  of  chance;  5  Bush,  316, 
elating  to  an  assault  with  intent  to  rob;  6  Bush,  301,  and  84  Ky.,  276,  relating  to  setting 
ip  a  faro-bank;  6  Bush,  263,  relating  to  unlawful,  but  not  felonious,  injury  to  property; 
[3  Bush,  331,  relating  to  the  Ku-klux  law;  14  Bush,  44,  relating  to  tippling-houses ;  85 
Ky.,  614,  and  88  Id.,  349,  relating  to  breaking  a  dwelling-house;  86  Ky.,  196,  relating  to 
hooting  and  wounding  with  a  gun,  without  killing:  but  if  an  indictment  under  the  last 
lamed  statute  be  for  wounding  with  a  stone  or  other  instrument  which  is  not  specified  in 
he  statute  as  a  deadly  weapon,  viz.,  a  gun,  pistol,  sword,  or  knife;  or  which  is  not  mani- 
estly  a  deadly  weapon,  such  as  an  axe  (3  Bush,  107),  a  chisel  (8  Bush,  387),  or  a  sledge- 
lammer  (86  Ky.,  595), — the  court  should  leave  to  a  jury  the  question  whether  or  not  the 
nstrument  was  a  deadly  weapon.     91  Ky.,  592. 

♦For  exceptions,  tee  g  135,  concerning  errors  as  to  the  name  of  the  defendant;  §  138,  as  to  naming 
>erson  injured  and  the  owners  of  property  injured  or  taken,  &c.;  g  xao,  as  to  stating  dates  of  offences; 
!  131,  as  to  pleading  a  judgment;  g  13a,  as  to  indictments  for  libel;  g  134,  as  to  indictments  for  perjury  or 
subornation  of  perjury  ;  and  g  135,  as  to  describing  money  or  currency  stolen  or  embexzled. 
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(2)  But  %  136  declares  that  "the  words  used  in  a  statute  to  define  an  offence  need  not 
be  strictly  pursued  in  an  indictment,  but  other  words  conveying  the  same  idea  may  be 
used;"  and  it  was  held  that,  under  the  statute  making  it  a  felony  to  "wilfully  and  mali- 
ciously shoot  at  and  wound  another,  with  an  intention  to  kill  him,  so  that  he  does  not  die 
thereby,  with  a  gun  or  other  instrument  loaded  with  a  leaden  bullet  or  other  hard  sub- 
stance," an  indictment  for  shooting  and  wounding  with  a  pistol,  with  intent  to  kill,  was 
sufficient,  though  it  failed  to  aver  either  that  the  wounded  person  did  not  die,  or  that  the 
pistol  was  loaded  with  a  bullet,  &c.  (3  Met.,  13);  that  the  words  "feloniously  did  assault 
S.  with  a  large  knife  and  weapon,  putting  her,  the  said  S.,  in  great  fear  of  some  serious 
and  immediate  injury  to  her  life  and  limb,  with  the  felonious  intent  to  rob  her,"  sufficiently 
complied  with  the  statute,  which  made  it  a  felony  "  if  any  person,  with  an  offensive  weapon 
or  instrument,  shall  unlawfully  and  maliciously  assault  any  other  person  with  a  felonious 
intent  to  rob  or  commit  a  robbery  upon  such  person"  (3  Bush,  508);  that  "wilfully  and 
feloniously"  are  equivalent  to  "wilfully,  maliciously,  and  unlawfully"  (12  Busk,  243); 
that  "wilfully  and  maliciously"  have  their  equivalents  in  "unlawfully,  feloniously,  and 
maliciously"  (81  Ky.,  186),  and  in  "unlawfully,  wilfully,  maliciously,  and  feloniously" 
{Toiery.  Com.,  1 5  Ky.  L.  £.,  292);  that,  under  a  statute  forbidding  the  keeping  of  a 
billiard-table  "where  money  or  anything  of  value  is  bet,"  it  was  sufficient  to  aver  that  it 
was  kept  "for  hire  and  profit"  (5  Busk,  328) ;  that  the  words  "set  up,  exhibit,  and  keep 
for  himself  and  another  "  a  faro-bank  are  equivalent  to  the  statutory  words  "set  up,  exhibit, 
or  keep  for  himself  or  another"  (84  Ky.,  52);  that  "utter  and  publish"  are  equivalent  10 
"utter  or  publish,"  and  that  "forged  and  counterfeited"  are  equivalent  to  either  "forged 
or  counterfeited"  (90  Ky.,  488) ;  and  that,  under  a  statute  making  it  a  felony  to  "forge  or 
counterfeit  any  writing  whatever  whereby  fraudulently  to  obtain  the  possession  of,  or  to 
deprive  another  of,  any  money  or  property,"  it  was  sufficient  to  aver  that  the  defendant 
forged  a  witness-certificate  against  Mi  Commonwealth  "with  the  intent  to  cheat  and  defraud 
it"  (92  A>.,  630). 

(3)  It  has,  however,  been  frequently  held  that  an  indictment  must  follow  the  language 
of  the  statute;  as,  an  indictment  for  "unlawfully"  killing  a  horse,  under  a  statute  making 
it  an  offence  to  kill  a  horse  "wilfully"  (8  Bush,  1) ;  an  indictment  for  selling  liquor  to  a 
minor  "  without  the  written  consent  and  request  of  the  father,"  under  a  statute  forbidding 
such  sale  "without  the  written  consent  or  request"  of  the  father  (6  Busk,  91);  and  under 
a  statute  forbidding  the  sale  of  liquor  to  a  white  person  under  twenty-one  years  of  age,  an 
indictment  which  failed  to  state  that  the  person  to  whom  the  liquor  was  sold  was  white 
was  insufficient  (7  Bush,  105) ;  and  under  a  statute  prohibiting  the  counterfeiting  of  the 
notes  of  any  bank  or  company  incorporated  by  law  in  any  part  of  the  United  States,  it 
was  held  that  an  indictment  charging  the  counterfeiting  of  notes  of  the  "Merchants  Bank 
of  Massachusetts"  was  defective,  because  it  did  not  aver  that  the  bank  was  incorporated 
(2  Met,  36) ;  and  a  charge  that  defendant  unlawfully  and  forcibly  detained  a  woman  is  not 
equivalent  to  an  averment  that  he  detained  her  against  her  will  (81  Ky.,  591)  ;  and  an 
indictment  for  aiding  a  prisoner  to  escape  "  beyond  the  custody  of  the  jailer"  was  insuffi- 
cient under  a  statute  making  it  a  penal  offence  to  aid  escape  from  such  custody  (11  Bush, 
154);  and  an  indictment  for  unintentionally  causing  death  by  wilfully  striking,  &c.,  should 
follow  the  language  of  the  statute  by  averring  (at  least  in  substance)  that  it  was  not  done 
in  self-defence,  &c,  and  that  death  ensued  within  six  months.     13  Bush,  714. 

(4)  And  if  the  offence  be  not  described  by  the  statute,  the  indictment  must  state  ex- 
trinsic facts  showing  its  violation;  as,  an  indictment  for  peddling  (3  Met.,  221);  for  ten- 
dering an  altered  bank  note  (1  Duv.,  90);  for  keeping  a  keno-table  (6  Busk,  298);  for 
bigamy,  (13  Busk,  318,  overruling  Com.  v.  IVhaley,  6  Bush,  266);  for  concealing  the  birth 
of  a  bastard  child  (12  Bush,  373) ;  for  breaking  a  dwelling-house  (14  Busk,  233);  for  pre- 
scribing liquor  by  a  physician  (80  Ky.,  178) ;  for  selling  liquor,  without  naming  any  person 
•to  whom  it  was  sold  (18  B.  M.,  492) ;  for  "forgery"  of  a  writing  (12  Busk,  342;  13  U., 
267);  for  "uttering  and  publishing"  a  forged  writing  (13  Busk,  267;  90^/^,488);  or  an 
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indictment  under  a  statute  which  merely  imposes  a  penalty  for  a  common  law  offence  (88 

-*>.,  349). 

2.  Indictments  under  statutes  containing  exceptions  or  provisos — 

When  provisos  or  exceptions  are  contained  in  a  different  statute  than  that  defining  an 
offence  (13  Bush,  348,  661),  or  in  distinct  clauses  of  a  statute  defining  an  offence,  it  is  not 
necessary  to  aver  in  the  indictment  that  the  defendant  does  not  come  within  the  exceptions, 
or  to  negative  the  proviso,  even  though  the  purview  should  expressly  notice  them,  as,  by 
saying  that  none  shall  do  the  act  prohibited  except  in  the  cases  thereinafter  accepted: 
these  are  properly  matters  of  defence.     2  Met,,  8;  13  Bush,  348. 

But  if  the  statute  creating  an  offence  contain  exceptions  in  its  enacting  clause,  they 
must  be  negatived  by  the  indictment.     13  Bush,  721. 

But  a  statute  imposing  a  penalty  for  keeping  any  billiard-table,  having  been  amended 
"by  an  act  declaring  that  nothing  contained  in  the  first  named  statute  ''shall  be  construed 
as  applying  to  any  billiard  table  kept  by  any  citizens  of  this  Commonwealth  in  their  houses 
for  the  amusement  of  themselves  and  their  families,  and  not  kept  or  used  for  hire  or  profit, 
directly  or  indirectly ; "  it  was  held  that  the  amendment  was  a  qualification  of,  and  not  a  pro* 
viso  or  exception  to,  the  first  named  statute,  and  that  an  indictment  for  keeping  a  billiard- 
table  in  defendant's  house  must  aver  that  it  was  kept  for  hire  or  profit.     2  Bush,  33. 

3.  The  indictment  need  not  conclude  "against  the  form  of  the  statute."    15  B.  M.,  531. 

IV.  Unnecessary  allegations  in  indictments — 

It  has  been  held  that  descriptive  averments  in  indictments,  though  made  unnecessarily, 
must  be  proved  as  laid;  as,  in  an  indictment  for  passing  counterfeit  money,  an  averment 
that  it  purported  to  have  been  issued  by  a  specified  bank  (16  B.  M,,  213) ;  and  an  indict- 
ment describing  the  character  and  circumstances  of  an  alleged  bet  with  particularity.  I 
Met.,  368.  But  under  an  indictment  for  the  statutory  offence  of  playing  cards  with  a 
negro,  the  averment  that  "money  and  other  property  of  the  value  of  five  dollars  was  bet, 
-won,  and  lost"  was  held  to  be  not  descriptive  of  the  offence,  and  therefore  immaterial 
{3  Met,,  479);  and  that  rule  applies  to  an  indictment  for  obtaining  money  by  false  pre- 
tenses (86  Ay,,  1).  And  an  averment,  in  an  indictment  for  perjury,  that  the  defendant 
Cook  his  "corporal  oath"  was  held  to  be  mere  surplusage.     89  Ay.,  143. 

An  indictment  for  manslaughter  charged  that  the  offence  was  committed  "unlawfully, 
wilfully,  maliciously,  feloniously,  in  a  sudtien  affray,  and  not  in  self-defence:  maliciously  was 
held  to  be  surplusage,  Coe,  Sr.,  v.  Com,,  15  Ay.  L,  R.,  284.  So  is  an  averment,  in  an 
indictment  for  burglary,  that  defendant  stole  goods,  &c.  5  Bush,  377-8.  And  in  an  indict- 
ment for  keeping  a  tippling-house,  an  averment  that  it  was  run  without  a  license  to  keep  a 
tippling-house  was  mere  surplusage.     16  B.  M,,\, 

V.  Indictments  relating  to  divers  offences — 

1.  Abortion,  see  78  Ky,,  204;  87  Id.,  487. 

2.  Accessories. 

(I)   Accessories  before  the  fact  (G.  S.,  ch.  29,  art.  I,  £  10). 

An  indictment  of  five  persons  for  murder  contained  three  paragraphs,  the  first  charging 
that  all  the  defendants  committed  the  crime;  the  second,  that  one  of  them,  H,  committed 
it  and  the  others  counseled  and  advised  it;  and  the  third,  tnat  T  committed  it  and  the 
others  counseled  and  advised  it:  held  that  there  was  no  misjoinder  of  offences;  that  the 
indictment  set  forth  but  one  offence,  though  unnecessarily  charged  to  have  been  committed 
in  different  modes,  which  did  not  vitiate  the  indictment  ( Tliompson  v.  Com,,  1  Met.,  13). 
And  upon  an  indictment  for  murder  against  Y  and  H,  as  principals,  and  M  and  N,  as 
aiders  and  abettors,  an  instruction  that  Y  might  be  convicted  on  proof  that  the  murder 
-was  committed  by  others,  if  Y  aided  and  abetted  therein  was  correct  ( Young  v.  Com.,  8 
Bush,  366).  And  two  persons  being  indicted  for  murder,  one  as  principal  and  the  other 
as  aider  and  abettor,  it  was  held  that  the  former  might  be  found  guilty  as  aider  and  abettor 
and  the  latter  as  principal  (Benge  v.  Com,,  92  Ay,,  1).     And  that  doctrine  was  applied  to 
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an  indictment  for  rape,  which  was  held  to  be  a  common  law  crime,  unchanged  by  0Lr 
statute.     Kessler  v.  Com.,  12  Busk,  18. 

But  the  G.  S.  (ch.  29,  art.  6,  \  2)  having  amended  the  R.  S.  as  to  shooting  or  cutting 
with  intent  to  kill,  without  killing,  by  making  aiders  and  abettors  punishable  by  fine  and 
imprisonment  in  jail,  an  indictment  charged  A  and  B  with  wounding  C  by  shooting  him 
with  a  pistol ;  and  it  was  held  that  both  could  not  be  supposed  to  have  fired  the  pisto! ; 
and  that,  though  one  might  be  punished  for  the  felony  of  shooting  and  wounding,  and  the 
other  for  the  misdemeanor  of  aiding  and  abetting,  the  indictment  was  defective  in  charging 
both  with  an  act  which  but  one  committed,  and  in  failing  to  designate  the  one  who  com-  . 
mitted  it.  80  Ky.,  605.  But  an  indictment,  under  that  statute,  which  charged  two  de- 
fendants alternatively  as  principal  and  as  aider  and  abettor,  was  held  to  be  sufficient,  both 
being  guilty  of  the  same  offence,  though  it  was  a  felony  on  the  part  of  one  and  a  misde- 
meanor on  the  part  of  the  other.     87  Ky.,  35. 

But  the  statute  making  accessories  before  the  fact  liable  as  principals  only  applies  in 
cases  where  the  offence  existed  at  the  common  law,  or  where  the  statute  creating  it  applies. 
to  all  who  are  guilty.  7  Bush,  614;  &$  Ky.,  192.  In  Stamper  v.  Com.,  7  Bush,  612,  it  was 
held  that  the  R.  S.,  declaring  that  if  any  person  shall  wilfully  and  maliciously  shoot  at 
and  wound  another,  or  cut,  strike,  or  stab  another,  with  intention  to  kill  him,  so  that  he 
does  not  die  thereby,  he  shall  be  confined  in  the  penitentiary,  &c,  did  not  apply  to  an 
aider  and  abettor  in  that  offence.  In  Freyv.  Com.,  83  Ay.,  190,  it  was  held  that  a  statute 
declaring  that,  "if  any  woman  be  delivered  of  any  issue  of  her  body,  which,  being  born 
alive,  would  be  a  bastard,  shall  endeavor  privately  ...  to  conceal  the  birth  thereof  so 
that  it  may  not  be  known  whether  it  was  born  alive  or  not,  she  shall  be  confined  in  the 
penitentiary,"  &c,  did  not  apply  to  an  aider  and  abettor,  as  the  punishment  was  imposed 
by  the  statute  on  the  woman  alone.  But  in  Ward  v.  Com.,  14  Busk,  233,  a  statute  declaring 
that  "if  any  person  shall  rob  any  person  in  a  dwelling-house  .  .  •  .  he  shall  be  confined 
in  the  penitentiary,"  &c,  was  held  to  apply  to  an  aider  and  abettor;  and  in  Com.  v.  Carter, 
15  Ky.  L.  R.,  253,  it  was  held  that  a  statute  declaring  that,  "  if  any  person  shall  feloniously, 
in  the  night  or  day,  break  any  warehouse,  storehouse,  &c,  .  .  .  he  shall  be  confined 
in  the  penitentiary,"  &c,  applies  to  aiders  and  abettors;  and  the  doctrine  of  Stamper  y. 
Com.  was  expressly  overruled,  the  court  saying  that  "  there  is  as  much  reason  for  punishing 
those  aiding  and  abetting  in  a  felony  created  by  statutes  as  in  felonies  at  common  law;'' 
but  adding  that,  "where  in  cases  it  is  plain  from  the  nature  of  the  offence  made  a  felony 
by  statute,  that  its  provisions  were  only  intended  to  affect  the  party  actually  committing, 
the  doctrine  of  Stamper  v.  Com.  should  apply." 

But,  in  order  to  convict  one  as  an  aider  and  abettor,  the  principal  must  be  indicted 
jointly  with  him;  or,  if  he  be  indicted  alone,  the  indictment  must  state  facts  showing  the 
guilt  of  the  principal,  including,  as  to  common  law  felonies,  an  averment  of  his  felonious 
intent.     84  Ky.,  229,  354. 

It  does  not  seem  necessary  for  the  indictment  to  aver  in  so  many  words  that  the  acces- 
sory was  an  aider  and  abettor,  but  seems  sufficient  to  aver,  not  that  he  "had  knowledge 
of,'*  or  "consented  to,"  or  "assented  to,"  or  "approved  of,"  the  commission  of  the 
offence,  but  that  he  "counseled,  advised,  or  assisted,"  or  " encouraged,  aided,  or  abetted," 
the  commission  of  the  offence  (90  Ky.,  651 ;  Omer  v.  Com.,  15  Ky.  L.  R.,  694).  And  the 
passive  sanction  of  one  present,  by  constraint,  at  the  commission  of  a  murder,  does  not 
make  him  guilty  thereof.     2  Duv.,  435. 

(2)   Accessories  after  the  fact  (G.  S.,  ch.  29,  art.  I,  g  II). 

(a)  In  Able  v.  Com.,  5  Busk,  698,  the  receiver  of  stolen  property,  knowing  that  it  had 
been  stolen,  was  held  to  be  an  accessory  after  the  fact.  But  see  G.  S.,  ch.  29,  art.  11,  \  8; 
and  Allison  v.  Com.,  83  Ky.,  254,  in  which  such  reception  of  property  was  held  to  be  a 
complete  offence,  distinct  from  the  larceny. 

(6)  In  order  to  convict  an  accessory  after  the  fact,  the  indictment  must  set  forth  the 
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guilt  of  the  principal,  an  averment  that  the  accessory  knew  that  the  principal  was  guilty 
not  being  sufficient.    Tully  v.  Cam.,  n  Bush,  154. 

(3)  There  are  no  accessories  in  misdemeanors,  all  participants  being  principals.  4/./. 
iV.,  177;  7  Dana,  299;  8  Id.,  28. 

3.  Aiding  escape  of  prisoner :  see  1 1  Bush,  154. 

4.  Arson  and  an  attempt  to  commit  arson  (G.  S.,  ch.  29,  art.  7):  see  5  Mm.,  155 ;  12  Bush, 
243 ;  Combs  v.  Com.,  14  Ky.  L.  R.,  283. 

5.  Assault  and  battery :  see  11  ^«jA,  603;  14  Id.,  180;  84  Ay.,  583;  and  see  Riots,  &c, 
infra. 

6.  Assault  with  intent  to  rob :  see  Robbery,  infra. 

7.  Betting  on  elections  (G.  S.,  ch.  47,  art.  2) :  see  9  Dana,  31 ;  4  A  M.,  I ;  16  /</.,  328; 
18  Id.,  122;  4  Bush,  139;  5  /</.,  199. 

8.  Bigamy  (G.  S.,  ch.  29,  art.  4,  ?  10):  see  3  Bush,  227;  6  Id.,  309;  11  //.,  679;  92  Ky., 
34 ;   13  Bush,  318,  overruling  CVw.  v.  IVhaley,  6  2?«jA,  266. 

9.  Breach  of  the  peace  :  see  Riots,  &c,  infra. 

10.  Bribery  at  elections  (G.  S.,  ch.  33,  art.  12,  §§  II,  12) :  see  3  jMt/.,  226;  87  A>.,  594; 

90  /</.,  53. 

11.  Burglary  (G.  S.,  ch.  29,  art.  5,  ?  1):  see  5  Bush,  376. 

12.  Carrying  concealed  weapons  (G.  S.,  ch.  29,  art.  29):  see  3  J/<tf.,  407;  7  Bush,  392;  II 
/</.,  688. 

13.  Concealing  birth  of  bastard  child  (G.  S.,  ch.  29,  art.  4,  \  14) :  see  12  Bush,  373;  83 
Ky.,  190. 

14.  Conspiracy  to  defraud:  see  92  Ky.,  158. 

15.  Contempt  of  court  (G.  S.,  ch.  29,  art.  27) :  see  II  Bush,  95  ;  80  Ky.,  300. 

16.  Counterfeit  bank  notes,  &c.  (G.  S.,  ch.  29,  art.  10):  see  16  B.  M.,  206;  2  Met.,  36. 

17.  Defacing  brands  of  logs :  see  92  Ky.,  206. 

18.  Detaining  a  woman  against  her  will  (G.  S.,  ch.  29,  art.  4,  §  9) :  see  79  Ky.,  414;  8 1 
Id.,  591. 

19.  Destroying,  injuring,  &c,  of  property  (G.  S.,  ch.  29,  art.  28,  £?  7,  8) :  see  I  Bush,  34; 
6  /</.-,  263;  8  /*,  7;  78  A>«.  130. 

20.  Disorderly  house :  see  2  /?.  il/.,  417;  1  Duv.,  160;  79  Ky.,  359. 

21.  Dueling  (ch.  29,  art.  20):  see  3  Dana,  395,  418;  6/./.  M.,  119;  4  Met.,  I,  5 ;  10 
Bush,  725. 

22.  Election  frauds  (G.  S.,  ch.  33,  art.  13) :  see  10  Bush,  488. 

23.  EmbetzUment  (G.  S.,  ch.  29,  art.  12) :  see  4  Met.,  374;  5  Bush,  430;  81  A)'.,  136; 
82  /</.,  173- 

24.  Escape  of  prisoner,  negligently  suffering  of:  see  3  Bush,  30. 

25.  Extortion  by  public  officer:  see  3  ZtorA,  25. 

26.  Forgery  and  uttering  forged  writing  (G.  S.,  ch.  29,  art.  9,  §  5) :  see  12  i?ftt£,  342;  1 3 
Id.,  267;  89  Ky.,  157;  90  /</.,  262,  488;  92  Id.,  630. 

27.  False  pretences,  obtaining  money,  &*c,  by  (G.  S.,  ch.  29,  art.  13,  2  2). 

(1)  In  prosecutions  for  obtaining  money  or  goods  under  false  pretences,  the  indictment 
must  contain  all  the  material  facts  and  circumstances  necessary  to  be  proved  upon  the  trial 
in  order  to  convict.  It  will  not  do  to  charge  that  the  defendant  obtained  the  goods  or 
money  by  false  pretences,  without  stating  what  the  false  pretences  were.  And  some  care 
must  be  observed  in  setting  forth  the  pretences,  because  they  must  be  proved  as  laid.  3 
Met.,  232. 

(2)  It  is  essential  to  a  conviction  for  obtaining  property  or  money  under  false  pretences 
to  allege  and  prove  that  the  pretence,  whereby  the  money  or  property  was  obtained,  was  a 
statement  or  token  of  some  pretended  past  occurrence  or  existing  fact,  made  for  the  pur- 
pose of  inducing  the  party  injured  to  part  with  his  property.  No  statement  or  representa- 
tion of  anything  to  take  place  m  future  is  a  pretence  within  the  meaning  of  the  statute, 
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whether  it  be  in  the  form  of  a  promise  or  not.     3  Met.,  232;  89  A)'.,  542;  Taylor  t.  Cm, 
15  Ky.  L.  K.,  49;  Com.  v.  Bamett,  Id.,  619. 

(3)  Where  the  false  pretences  charged  were,  that,  if  the  owner  permit  the  defendants  to 
take  her  cow  and  calf  to  market  and  sell  the  same,  they  would  account  for  and  pay  over  to 
the  owner,  or  her  daughter  for  her,  the  money  received  therefor;  and  that  they,  the  de- 
fendants, would  at  their  own  costs  and  expense  remove  the  owner  from  the  house  in  wkica 
she  then  resided,  and  provide  her  with  another  house  free  of  rent ;  the  indictment  was 
held  insufficient,  the  promise  being  to  do  future  acts.     3  Met.,  232. 

(4)  An  indictment  for  obtaining  a  note  by  false  pretences,  charged,  in  substance,  tk* 
the  defendant  falsely  represented  to  his  creditor,  that  he  had  a  specified  quantity  of  tobacco, 
worth  fourteen  cents  per  pound;  that  it  was  of  a  particular  description  and  quality, accord- 
ing to  a  sample  which  he  exhibited ;  and  that,  by  these  false  pretences  and  representations, 
with  intent  to  cheat  and  defraud  the  creditor,  the  defendant  obtained,  and  the  creditor  was 
induced  to  deliver  him,  a  note  which  he  held  upon  the  defendant,  upon  which  there  was 
a  balance  due  of  $122.64,  an^  to  credit  said  note  for  said  sum;  when  in  truth  said  lot  of 
tobacco  was  not  a  good  article  of  tobacco,  and  not  of  the  quality  and  description  of  the 
sample,  &c,  and  was  of  no  value,  which  the  defendant  knew:  held,  that  the  facts  charged 
did  not  amount  to  a  false  pretence  within  the  meaning  of  the  statute.     3  Met.,  223. 

(5)  Obtaining  money  by  false  representations  concerning  a  title  to  real  property  and 
incumbrances  thereon  was  held  not  to  be  an  indictable  offence,  because  the  party  alleged 
to  have  been  defrauded  had  the  means  of  detection  at  hand.     13  Busk,  285. 

(6)  The  value  of  the  property  obtained  is  immaterial  (86  Ky.,  I) ;  and  so  is  the  fact  that 
the  money  obtained  belonged  to  another  person  than  the  one  named  in  the  indictment 
88  Ky.,  301. 

(7)  Obtaining  money  in  Kentucky,  by  false  pretences  in  Ohio  concerning  personal 
property  there,  is  indictable  in  Kentucky.     I  Met.,  9. 

28.  F.use  sicearing  (G.  S.,  ch.  21,  art.  8) :  see  Perjury  and  False  Swearing. 

29,  Gi-fimjr. 

(I)  luJLfisentftr  suffering  (G.  S.,  ch.  47,  art.  I,  ?  IO) :  see  4  Bibb,  261 ;  Utt.  Sei  Cas^ 
4»7:  3/-/  M.,132;  3  £>an*,  466;  3  Bust,  l ;  5//.,  325;  6 Id.,  326;  7  Id.,  3*7;  18  B. M., 
401 ;  02  A*-.,  197. 

i2-  . V.v. r»%YW/ j>r  A-.v/iBy  uf  fan^-banks,  &>c.  (G.  S.,  ch.  47,  art.  I,  \  6) :  see  18  B.  M.,  40; 
6  5..  i,  20S,  301;  7  B.  JA,  44;  79  Ay.,  3$,  618;  84  Ay.,  52,  276;  Harper  v.  Cm.,  14 
A"*.  .\  A\.  103. 

(Jti  /V-».w  :';^/j".^ivi%  £v.t  /*»  be  set  uf  (G.  S.,  ch.  47,  art.  1,  \  7) :  see  14  B.  M.,  24;  iS 
/;„4l:  a  -M*r..4oS;  5  #"*<  3*5- 

U*   /%*,;;..'-,*,-*.*  v*  .v*« «/"*•••  *  /jw  tf'Vi«K/  (G.  S.,  ch.  47,  art.  I,  \  1 1  \ :  see  3  Bush,  1. 

in*   >. ;'..  *».**:  v-  &.*/;*.£- ftcZ-rA-Mi:  see  79  £>.,  359. 

50.   .V  *.  -  .l-.  re.- v 

ili    .*>  -c  .-*. >  S'sstiKjr  ds^Jiu^-i.-use,  «5rY.  (G.  S.,  ch.  29,  art.  5,  §  4) :  see  14  Busk,  233; 

$:  A*-..  4M=  s$  ."^.340. 

*    s.  :~x  *.-  *  t'KbKf  wn-Uv,  ,£-v.  (G.  S.,  ch.  59,  art.  6,  }  41 :  see  12  Bush,  397;  79 
AV,  5-00;  Sr  /:,.  1 29.  454;  00  /j,,  637. 
31.    '    >>\ 
l%     \  .\  x  ■* •  ,-\  ->  «-  "-r.-rV^*  es.jfe  e'frissmsr;  sec  3  Busk,  3c*. 
»v    .\  x  -h  t.*  "\  ">*-^.i  *-::  -*.*  see  3  Busk,  25. 
;*    .*%  -  ,  ^«.^r,  <"»/«""*  *--/-  V  an*.«\*«/-vV  -  see  4  Busk,  331,  impliedly  overruling  case  ifi 

5*.    Aa^akuv*  «*  13  A^«,  53»;  79  A>.,  439;  Bmkammtn  t.  Gw*.,  15  ^.  A  *- 
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(1)  What  constitutes  larceny  generally :  see  12  Bush,  176;  13  Id.,  337;  14  Id.,  31 ;  78  Ky., 
15 :  and  as  to  a  thief  bringing  here  property  stolen  in  another  State,  see  1  Duv.,  153. 

(2)  As  to  describing  the  ownership  of  stolen  property:  see  Criminal  Code,  \  128,  and  notes. 

(3)  As  to  indictments  for  stealing  money  and  currency:  see  Criminal  Code,  §  135,  and  notes. 

34.  Libel:  see  Criminal  Code,  J  132;  87  Ky.,  578. 

35.  Liquor. 

{i)  Indictment  for  keeping  tippling-house :  see  14  B.  M.,  386;  16  Id.,  I;  7  Dana,  229; 
5  Bush,  311 ;  8  A/.,  139;  13  Id.,  295;   14  Id.,  44;  79  <*>.,  284. 

(2)  Selling  liquor  without  license :  see  14  i?«j^,  1 59;   18  B.  M.,  492. 

(3)  Indictment  under  local  option  law:  see  14  Bush,  16 1 ;  79  .Aj'.,  493. 

(4)  Indictment  for  selling  liquor  on  Sunday:  see  2  Met.,  3. 

(5)  Indictment  for  furnishing  liquor  to  infant:  see  6  /?««A,  91 ;  7  /</.,  105 ;  12  Id.,  240;  and 
see  6  Bush,  400,  holding  that  it  was  incumbent  on  the  vendor  of  liquor  to  know  that  the 
purchaser  was  an  infant;  but  see  Act  of  March  18,  1882,  exempting  the  vendor  of  liquor 
to  an  infant  over  eighteen  years  of  age  from  penalty,  if  he  has  reasonable  ground  to  believe, 
and  does  believe,  such  person  to  be  twenty-one  years  of  age. 

(6)  Indictment  for  selling  liquor  to  inebriate  :  see  14  Bush,  433. 

(7)  Indictment  of  physician  for  prescribing  liquor:  see  78  Ay.,  83;  80  Id.,  178;  88 
Id.,  422. 

(8)  Indictment  of  druggist  for  selling  liquor  prescribed  by  physician  :  see  89  Ky.,  1 47: 

36.  Lotteries:  see  13  Bush,  345,  656,  731 ;  92  Ky.,  22. 

37.  Manslaughter  (G.  S.,  ch.  29,  art.  4,  §  1):  see  13  Bush,  246,  714;  3  Id.,  11 1 ;  14  Id., 
601 ;  78  Ky,,  176;  80  Id.,  313;  82  Id.,  360. 

38.  Murder. 

(1)  What  constitutes  murder:  see  18  B.  M.,  49;  I  Met.,  370;  2  />!«>.,  163,  328;  8  ^«jA, 
463,  and  11  Id.,  575;  8  /</.,  481 ;  9  /</.,  593;  <i  /</.,  344;  14  /</.,  352;  78  Ky.,  102. 

(2)  Indictments  for  murder.  As  has  been  shown,  an  indictment  for  murder  must  aver 
that  it  was  committed,  not  only  with  malice  aforethought,  but  feloniously,  or  with  felonious 
intent  (Note  II.,  p.  35) ;  and  must  show  how  it  was  committed,  as,  by  shooting  with  a  pistol 
or  stabbing  with  a  knife  (Note  I.,  p.  35). 

But  an  indictment  for  murder  by  poisoning  was  held  to  be  sufficient,  though  the  de- 
fendant's malice  was  "charged  generally  to  the  killing  and  not  in  the  administration  of  the 
poison"  (3  Met.,  20,  21);  and  an  indictment  for  murder  committed  on  a  certain  day  need 
not  contain  any  express  averment  as  to  the  death  of  the  deceased  (3  Met.,  20,  21 ;  84  Ky., 
624-25) ;  and  an  indictment  for  murder  by  shooting  with  a  pistol  need  not  aver  that  it  was 
loaded  with  a  bullet  or  otherwise,  or  that  it  was  a  deadly  weapon  (84  Ky.,  237);  and  an 
indictment  for  murder  "with  a  pistol"  was  held  to  be  sufficient  on  a  motion  in  arrest  of 
judgment;  though  the  court  intimated  that  it  would  have  been  insufficient  on  demurrer, 
because  it  failed  to  show  whether  the  murder  was  accomplished  by  shooting  or  by  beating 
with  the  pistol.     80  Ky.,  516. 

39.  Nuisance:  see  80  Ky.,  137,  143,  147;  88  Id.,  368. 

40.  Peddling:  see  3  Met.,  221. 

41.  Perjury  and  false  swearing  (G.  S.,  ch.  29,  art.  8,  §§  I,  2). 

(1)  See  2  Met.,  10;  11  Bush,  169;  81  Ky.,  524;  83  Id.,  275;  89  Id.,  174,412;  91  Id., 
131;  92  Id.,  120,  457;  in  all  which  the  indictments  were  for  false  swearing,  though  in 
several  of  them  the  subject  of  indictments  for  perjury  was  discussed. 

(2)  The  distinctions  between  those  offences  are — 

a.  Perjury  is  a  common  law  felony,  whilst  false  swearing  is  a  statutory  felony,  though 
the  punishment  for  each  is  the  same. 

b.  Perjury  is  limited  to  the  giving  of  false  testimony  in  a  judicial  proceeding  concerning 
a  matter  which  is  material  to  the  point  in  issue ;  whilst  false  swearing  consists  in  swearing 
falsely,  not  only  in  a  judicial  proceeding,  but  on  any  subject  concerning  which  the  person 
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is  legally  sworn,  without  reference  to  the  materiality  of  the  false  statement.  2  Met.,  10; 
8l  A>.,  525;  91  Id.,  131. 

c.  There  is,  perhaps,  another  distinction:  an  indictment  for  false  swearing  must  aver  that 
the  accused  "  wilfully  and  knowingly"  swore  that  which  was  false;  and  in  83  Ky.,  277,  the 
court  said,  as  to  perjury  and  false  swearing:  "In  each  case  the  indictment  should  be  direct 
and  certain  as  to  the  falsity  of  the  oath  taken,  which  [the  italics  being  mine],  in  both  cases, 
must  be  knowingly  and  wilfully  made;"  but,  according  to  Wharton,  whose  statement  was 
cited  in  2  Met.,  12,  as  showing  the  law,  perjury  is  "the  taking  of  a  wilful  false  oath  by  one 
who,  being  lawfully  sworn  by  a  competent  court  to  depose  the  truth  in  any  judicial  pro- 
ceeding, swears  absolutely  and  falsely,  in  a  matter  material  to  the  point  in  question, 
whether  he  believed  it  or  not"  [the  italics  being  mine]. 

(3)  An  indictment  for  false  swearing  authorizes  conviction  therefor,  though  the  state- 
ments in  the  indictment  show  that  the  accused  had  committed  perjury,  the  Commonwealth 
having  the  option  to  prosecute  for  either  offence.     91  Ky.,  131. 

42.  Possession  of  counterfeit  money:  see  16  B.  M.f  206. 

43.  Rape:  see  12  Bush,  18. 

44.  Receiving  or  refusing  vote  wrongfully  (G.  S.,  ch.  ^,  art.  12,  }  8):  see  18  B.  M.,  497, 
793;  1  Duv.,  66;  2  Id.,  373;  1  Bush,  135. 

45.  Riots,  routs,  and  breaches  of  the  peace  (G.  S.,  ch.  29,  art.  19):  see  5  Dana,  320;  3  Met., 
I;  10  Bush,  557;   11  Id.,  603;  78  Ky.,  238;  84  Ky.,  583. 

46.  Robbery. 

(1)  Robbery  generally  \&.  S.f  ch.  29,  art  5,  }  1):  see  I  £>uv.,i$o;  6  Bush,4$6;  92  ^.,522. 

(2)  Robbery  in  dwelling-house,  the  owner,  &c,  being  present  (G.  S.,  ch.  39,  art.  5,  £  4): 
see  14  Bush,  233. 

(3)  Assault  with  intent  to  rob  (G.  S.,  ch.  29,  art.  5,  §  2):  see  2  Bush,  1 ;  3  Id.,  508;  5  Id., 

316. 

47.  Sabbath,  indictment  for  doing  work  on,  &c.  (G.  S.t  ch.  29,  art.  17,  \  10):  see  9  Busk, 
240;  79  *>•,  197;  80  M.t  291 ;  92  Id.,  114. 

48.  Sellling goods  by  sample:  see  6  Bush,  303,  397. 

49.  Shooting  at  without  wounding  (G.  S.,  ch.  29,  art.  17,  §  2):  see  16  B.  M.t  609. 

50.  Theatrical  exhibition :  see  2  Duv.,  89. 

51.  Tippling-houses :  see  Liquor,  supra. 

52.  Usurpation  of  office  (G.  S.,  29,  art.  25,  \\ ):  see  3  Met.,  6;  14  Bush,  466. 

53.  Warehousemen:  see  82  Ky.,  256. 

54.  Wilful  striking,  &c,  not  intending,  but  causing,  death  (G.  S.,  ch.  29,  art.  4,  {  2):  see 
13  Bush,  714;   14  Id.,  601 ;  78  Ky.,  176. 

55.  Wounding. 

(1)  Wounding  in  sudden  affray,  &c,  with  deadly  weapon,  without  killing  (G.  S.,  ch.  29, 
art.  17,  ?  1):  see  14  B.  M.,  614;  2  Met.,  1 ;  11  Bush,  603. 

(2)  Malicious  wounding  with  deadly  weapon,  with  intention  to  kill,  but  without  killing 
(G.  S.,  ch.  29,  art.  6,  \  2):  see  3  Met.,  13 ;  3  Bush,  105 ;  8  Id.,  387 ;  II  Id.,  601 ;  80  Ky.,  605; 
81  Id.,  186;  86  Id.,  196;  and  Stamper  v.  Com.,  7  Bush,  61 2,  the  doctrine  in  which  was 
overruled  in  Com.  v.  Carter,  15  Ky.  L.  R.,  253. 

§  123  [122].   Form  of  indictment.     It  may  be  substantially  of  the  fol- 

owing  or    .  Franklin  Circuit  Court. 

The  Commonwealth  of  Kentucky,  ^ 
against  > 

George  Smith.  J 

The  grand  jury  of  Franklin  county,  in  the  name  and  by  the  authority 
of  the  Commonwealth  of  Kentucky,  accuse  George  Smith  of  the  crime 
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of  [here  give  the  name  of  the  offence,  if  it  have  one,  such  as  treason, 
murder,  manslaughter,  arson,  larceny,  rape,  &c,  or  the  like,  or,  if  it  have 
no  general  name,  then  a  brief  general  description  as  given  by  law], 

committed  as  follows,  viz.:  The  said  George  Smith,  on  the day  of 

, ,  in  the  county  aforesaid  [here  insert  the  acts  constituting 

the  offence],  against  the  peace  and  dignity  of  the  Commonwealth  of 
Kentucky. 

An  indictment  founded  on  a  statute  need  not  conclude  "  against  the  form  of  the 
statute."     15  B.  M.t  531. 

§  124  [123].  In  what  it  must  be  direct  and  certain.  The  indictment 
must  be  direct  and  certain,  as  regards — 

1.  The  party  charged. 

2.  The  offence  charged. 

3.  The  county  in  which  the  offence  was  committed  (a). 

4.  The  particular  circumstances  of  the  offence  charged,  if  they  be 
necessary  to  constitute  a  complete  offence. 

(a)  "In  this  regard  the  indictment  must  be  direct  and  certain,  not  only  for  the  purpose 
of  showing  jurisdiction  in  the  court,  but  to  so  describe  and  identify  the  offence  that  a 
verdict  and  judgment  founded  upon  it  may  be  available  as  a  plea  in  bar  to  a  subsequent 
prosecution,  and  it  is  further  necessary  in  order  to  apprise  the  defendant  of  the  particular 
accusation  on  which  he  is  to  be  tried."     12  Bush,  197. 

§  125  [124].  Error  in  name  of  defendant  may  be  corrected.  An  error 
as  to  the  name  of  the  defendant  shall  not  vitiate  the  indictment,  nor 
proceedings  thereon,  and  if  his  true  name  be  discovered  at  any  time 
before  execution,  an  entry  shall  be  made  on  the  record  of  the  court  of 
his  true  name,  referring  to  the  fact  of  his  being  indicted  by  the  name 
mentioned  in  the  indictment,  and  the  subsequent  proceedings  shall  be  in 
the  true  name  substantially  as  follows : 
The  Commonwealth  of  Kentucky 

against 
A  B,  indicted  by  the  name  of  C 

§  126  [125].  Indictment  must  charge  but  one  offence,  except  as  provided 
in  §  127.  An  indictment,  except  in  the  cases  mentioned  in  the  next 
section,  must  charge  but  one  offence,  but,  if  it  may  have  been  com- 
mitted in  different  modes  and  by  different  means,  the  indictment  may 
allege  the  modes  and  means  in  the  alternative. 

The  following  acts  constitute  but  one  offence,  viz.:  the  acts  of  a  principal  and  of  hit 
accessory  before  the  fact,  which  are  mentioned  in  note  2,  ante,  p.  37;  a  murder  by  two 
persons  and  their  conspiracy  to  commit  the  murder  (79  Ky.,  431);  unlawfully  destroying, 
injuring,  and  carrying  away  the  timber  of  four  trees  belonging  to  the  same  person  (8  Bush, 
7);  feloniously  breaking  a  store-house  and  stealing  property  therefrom,  or  with  the"  intent 
tc  steal  property  therefrom  (5  Bush%  376;  87  Aj\,  189;  90  Id.,  637);  the  forcible  taking 
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from  a  person  of  money  and  a  warrant  of  arrest,  though  the  taking  was  punishable  in  differ- 
ent modes  (82  Ky.y  252);  the  setting  up,  exhibiting  and  keeping  by  a  person  of  a  faro-bank 
for  himself  and  another  (84  Ky.,  52);  a  libel  on  several  persons,  contained  in  a  single  pub- 
lication, though  the  acts  therein  condemned  may  have  been  done  at  different  times  (S; 
Ky.,  578);  the  making  up  of  a  fraudulent  poll-book,  whether  by  entering  one  or  more  votes, 
or  votes  for  one  or  more  candidates  (87  Ky.,  589);  the  uttering  and  publishing  as  true  of  a 
certain  false,  forged,  and  counterfeited  order  (90  Ky.,  488);  and  stealing  at  the  same  time  a 
horse,  wagon  and  harness  belonging  to  the  same  person,  though  punishable  in  different 
modes  (I  Busk,  211);  and  stealing  at  the  same  time  property  belonging  to  different  persons 
was  held  to  be  but  one  larceny,  though  it  was  otherwise  as  to  property  stolen  from  different 
places  (78  Ay.,  180);  but  robbery  of  two  persons  at  the  same  time  was  held  to  constitute 
two  robberies.     92  Ky.,  522. 

§  1 27  [1 26].  What  offences  may  be  joined.  The  offences  named  in  each 
of  the  subdivisions  of  this  section  may  be  charged  in  one  indictment: 

1.  Larceny,  and  knowingly  receiving  stolen  property. 

2.  Larceny  and  obtaining  money  or  property  on  false  pretences. 

3.  Larceny  and  embezzlement. 

4.  Robbery  and  burglary. 

5.  Robbery  and  an  assault  with  intent  to  rob. 

6.  Passing  or  attempting  to  pass  counterfeit  money  or  United  States 
currency  or  bank  notes,  knowing  them  to  be  such,  and  having  in  posses-, 
sion  counterfeit  money  or  United  States  currency  or  bank  notes,  know- 
ing them  to  be  such,  with  the  intention  of  circulating  the  same. 

§  128  [127].  When  allegation  as  to  person  injured,  or  owner  of  property, 
is  not  material  If  an  offence  involve  the  commission  of,  or  an  attempt 
to  commit,  an  injury  to  person  or  property,  or  the  taking  of  property, 
and  be  described  in  other  respects  with  sufficient  certainty  to  identify 
the  act,  an  erroneous  allegation  as  to  the  person  injured,  or  attempted 
to  be  injured,  or  as  to  the  owner  of  the  property  taken  or  injured  or 
attempted  to  be  injured,  is  not  material. 

Under  §  127  of  the  Code  of  1854,  which  related  only  to  injuries  to  persons  or  property, 
it  was  held,  I,  that  in  an  indictment  for  robbery,  a  mistake  in  spelling  the  name  of  the 
person  robbed  was  immaterial  (5  Bush,  379);  2,  that  in  an  indictment  for  murder,  an  error 
in  describing  the  person  murdered  as  "Barbara  Kriel,"  whilst  the  proof  showed  her  name 
to  be  "Margaret  Kriel,"  was  immaterial  (5  Bush,  362);  3,  that,  though  an  indictment  for 
larceny  must  allege  the  ownership  of  the  property  or  some  excuse  for  the  omission,  as,  that 
the  owner  is  to  the  grand  jury  unknown,  an  allegation  that  it  was  "the  property  of  the 
Tennessee  Packet  Company,  D.  W.  Swan,  and  others,"  was  sufficient  (7  Busk,  641);  and,  4, 
that  conviction  for  stealing  Stephen  Daniel's  hog,  upon  proof  that  the  defendant  stole  FhtUp 
Daniel's  hog,  was  erroneous.  I  Bush,  11.  And  under  the  present  Code,  an  indiciment 
for  stealing  A's  horse  can  not  be  supported  by  proof  that  the  accused  stole  B's  horse,  unless 
the  indictment  so  describe  the  horse  that  it  may  be  identified  whether  it  be  A's  or  B's.  13 
Bush,  337.  But  an  indictment  for  breaking  into  P  W's  barber-shop  and  stealing  a  pistol 
and  other  property  specified  and  charged  to  be  the  property  of  P  W,  was  held  to  be  suffi- 
cient, though  the  shop  was  occupied  jointly  by  P  W  and  one  G,  and  the  stolen  pistol 
belonged  to  one  Smith,  and  the  other  stolen  property  was  not  described  in  the  indictment 
87  Ky.,  189. 


Digitized  by 


Google 


CHAP.  II.]  INDICTMENT.  45 


§  129  [130].  Allegations  as  to  time  generally  immaterial.  The  state- 
ment in  the  indictment,  as  to  the  time  at  which  the  offence  was  com- 
mitted, is  not  material  further  than  as  a  statement  that  it  was  committed 
before  the  time  of  finding  the  indictment,  unless  the  time  be  a  material 
ingredient  in  the  offence. 

1.  An  indictment  found  on  the  24th  day  of  November,  1880,  and  which  charged  that 
the  defendant  carried  a  concealed  weapon  on  the  24th  day  of  November,  1880,  was  suffi- 
cient on  demurrer.     79  Ky.,  451. 

2.  An  indictment  found  on  July  24th,  1883,  for  setting  up  a  faro-bank  on  the day 

of  July,  1883,  imported  that  it  was  set  up  before  the  finding  of  the  indictment.    84  Ky.,  52. 

3.  An  indictment  for  bigamy,  which  alleged  that  the  accused  married  M  K  on  the - 

day  of  September,  1891,  having  then  a  wife  living  to  whom  he  was  married  on  the  19th 
day  of  September,  1891,  was  sufficient  to  support  a  judgment  of  conviction.    92  Ky.,  34. 

4.  An  indictment  found  in  May,  1865,  which  charged  the  defendant  with  unlawfully 
taking  and  carrying  away  property  of  L  O  in  July,  1865,  but  which  also  averred  that  the 
offence  was  committed  before  the  finding  of  the  indictment,  was  sufficient.     I  Bush,  34. 

5.  An  indictment  for  swearing  falsely,  in  March,  1883,  concerning  a  difficulty  in  Decem- 
ber, 1883,  which  was  subsequent  to  the  finding  of  the  indictment,  was  held  to  be  sufficient; 
as,  though  unnecessarily,  it  stated  the  date  of  the  false  swearing,  and  as  it  set  forth  the 
place  where,  and  the  person  with  whom,  the  difficulty  was  had.     81  Ky.,  524. 

6.  Upon  an  indictment  for  creating  a  nuisance  on  a  named  day,  the  Commonwealth  is 
confined,  in  proof,  to  a  single  day,  but  not  to  the  day  named.     80  Ky.,  140. 

7.  On  an  indictment  for  embezzlement  the  court  is  authorized  to  assume,  on  demurrer, 
that  the  offence  was  committed  at  the  time  charged  in  the  indictment,  though,  as  to  proof 
on  the  trial,  the  Commonwealth  is  not  confined  to  the  date  alleged.     14  Bush,  530. 

8.  In  a  penal  action  for  violating  the  Sabbath,  it  is  sufficient  to  allege  that  the  acts 
complained  of  were  done  on  the  Sabbath  day,  without  stating  the  day  of  the  month.  92 
Ky.,  114. 

9.  An  indictment  which  failed  to  state  the  date  of  an  alleged  murder  was  sufficient, 
there  having  been  no  demurrer,  to  support  a  judgment  of  conviction.     80  Ky.,  516. 

§  130  [132].  Presumptions  of  law,  and  facts  judicially  noticed,  need  not 
be  alleged.  Neither  presumptions  of  law,  nor  matters  of  which  judicial 
notice  is  taken,  need  be  stated  in  an  indictment. 

§  I3I  [I33]«  What  necessary  in  pleading  a  judgment,  &c.  In  pleading 
a  judgment  or  other  determination  of,  or  proceeding  before,  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts  consti- 
tuting jurisdiction ;  but  the  judgment  or  determination  maybe  stated  as 
given  or  made,  or  the  proceedings  had.  The  facts  constituting  jurisdic- 
tion must,  however,  be  established  on  the  trial. 

§  132  [134].  What  sufficient  in  indictment  for  libel.  An  indictment  for 
libel  need  not  set  forth  any  extrinsic  facts,  for  the  purpose  of  showing 
the  application,  to  the  party  libeled,  of  the  defamatory  matter;  but  it  is 
sufficient  to  state  generally  that  the  same  was  published  concerning 
him. 

§  *33  [I35]-  When  misdescription  of  zuritten  instrument  is  immaterial. 
If  a  written  instrument,  which  is  the  subject  of  an  indictment  for  forgery, 
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larceny,  or*  other  offence,  have  been  withheld,  or  destroyed,  by  the  act 
or  procurement  of  the  defendant,  and  such  destruction,  or  withholding, 
be  alleged  in  the  indictment,  and  proved  on  the  trial,  a  misdescription 
of  the  instrument  is  immaterial. 

§  134  [136].  What  sufficient  in  indictment  for  perjury ,  or  subornation  of 
perjury.  In  an  indictment  for  perjury,  or  subornation  of  perjury,  it  is 
sufficient  to  set  forth  the  substance  of  the  controversy  or  matter  in 
respect  to  which  the  offence  was  committed,  and  in  what  court  and  before 
whom  the  oath  alleged  to  be  false  was  taken,  and  that  the  court,  or  the 
person  before  whom  it  was  taken,  had  authority  to  administer  it,  with 
proper  allegations  of  the  falsity  of  the  matter  on  which  the  perjury  is 
assigned ;  but  the  indictment  need  not  set  forth  the  pleadings,  record, 
or  proceedings  with  which  the  oath  is  connected,  nor  the  commission 
or  authority  of  the  court  or  person  before  whom  the  perjury  was  com- 
mitted. 

See  note  41,  ante,  p.  41. 

§  135.  What  sufficient  in  indictment  for  larceny,  or  embezzlement  of 
money \  bank  notes,  &c.  In  an  indictment  for  the  larceny  or  embezzle- 
ment of  money,  or  United  States  currency,  or  bank  notes,  it  is  sufficient 
to  allege  the  larceny  or  embezzlement  of  the  same  without  specifying 
the  coin,  number,  denomination,  or  kind  thereof. 

See  13  Bush,  356. 

§  136  [137].  Words  of  statute  need  not  be  strictly  pursued.  The  words 
used  in  a  statute  to  define  an  offence,  need  not  be  strictly  pursued  in  an 
indictment,  but  other  words  conveying  the  same  meaning  may  be  used. 

See  Note  III,  ante,  p.  35. 

§  137  [138].  Construction  of  words  used  in  an  indictment.  The  words 
used  in  an  indictment  must  be  construed  according  to  their  usual  accepta- 
tion in  common  language,  except  words  and  phrases  defined  by  law, 
which  are  to  be  construed  according  to  their  legal  meaning. 


CHAPTER  III. 
Process  Upon  an  Indictment. 

\  138.  Process  on  indictment  consists  of  writs  of  arrest  and  summons. 

$  139.  Writ  of  arrest  is  a  bench  warrant. 

$  140.  Bench  warrant  issues  by  order  of  court. 

§  141.  Court  to  order  bench  warrant,  or  summons,  on  finding  of  indictment. 

I  142.  Form  of  bench  warrant. 

}  143.  Indorsement  as  to  bail. 
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\  144.  How  officer,  other  than  sheriff,  executing  a  bench  warrant,  to  proceed. 

§  145.  Proceedings  when  defendant,  on  bail,  is  indicted  for  offence  not  bailable. 

§  146.  Form  of  summons  on  indictment. 

g  147.  How  summons  is  issued  and  served. 

\  148.  Only  issued  in  misdemeanor  cases. 

\  149.  Court  may  order  bench  warrant  in  any  case. 

§  l3&  [*39]-  Process  on  indictment.  The  process  on  an  indictment 
consists  of  the  writs  for  arresting  or  summoning  the  defendant  to  appear 
and  answer  the  indictment. 

§  139  [142].  Bench  warrant.  The  process  of  arrest  on  an  indictment 
shall  be  a  bench  warrant. 

§  140  [140].  Bench  warrant  to  issue  by  order  of  court.  A  bench  war- 
rant shall  be  issued  by  the  clerk,  upon  the  order  of  the  court,  and  may 
be  re-issued  from  time  to  time  by  order  of  the  attorney  for  the  Com- 
monwealth. 

§  141  [141].  Court  to  order  process  on  finding  of  indictment.  Upon  an 
indictment  being  found,  if  the  defendant  be  not  in  custody,  nor  on  bail, 
the  court  shall  forthwith  make  an  order  for  process  to  be  issued  thereon, 
designating  whether  it  shall  be  for  arresting  or  summoning  the  defendant ; 
and  if  for  arresting  the  defendant,  and  the  offence  charged  be  bailable, 
the  sum  in  which  he  may  be  admitted  to  bail  shall  be  fixed.  If  he  be 
on  bail  the  court-  may  order  a  bench  warrant  to  issue,  or  commit  him  to 
custody,  and  fix  the  amount  of  bail  to  be  given  by  him. 

Upon  an  indictment  being  found,  if  the  defendant  be  not  in  custody  or  on  bail,  the 
court  should  forthwith  order  process,  either  a  bench  warrant  or  a  summons;  and  until  such 
order  is  made,  the  clerk  has  no  authority  to  issue  process;  and  if  he  do,  it  will  confer  on 
the  sheriff  no  authority  to  arrest  the  defendant  or  to  take  bail.     1  Duv.,  1. 

§  142  [143].  Form  of  bench  warrant.  A  bench  warrant  may  be  sub- 
stantially of  the  following  form : 

Franklin  Circuit  Court. 
The  Commonwealth  of  Kentucky,  to  any  sheriff,  coroner,  jailer,  con- 
stable, marshal,  or  policeman,  in  this  State:  You  are  hereby  commanded 
forthwith  to  arrest  A  B,  and  bring  him  before  the  Franklin  circuit  court, 
to  answer  an  indictment  found  in  that  court  against  him  for  felony  [or 
misdemeanor,  as  the  case  may  be],  or,  if  the  court  be  adjourned  for  the 
term,  that  you  deliver  him  to  the  custody  of  the  jailer  of  Franklin 
county.     Given  under  my  hand,  this day  of ,  1853. 

P.  Swigert,  Clerk  F.  C.  C. 

§  J43  [*44]-  Indorsement  as  to  bail.  If  the  offence  be  bailable,  an 
indorsement  shall  be  made  on  the  bench  warrant  substantially  as  follows : 

"The  defendant  is  to  be  admitted  to  bail  in  the  sum  of dollars, 

and  if  he  desire  to  give  bail,  it  may  be  taken  by  a  sheriff  of  the  county 
in  which  he  is  arrested,  or  the  sheriff  of  Franklin  county." 
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§  144  [145].  How  officer,  other  than  sheriff,  executing  bench  warrant, 
to  proceed.  1 1  the  bench  warrant  be  executed  by  any  other  officer  than 
a  sheriff,  such  officer,  at  the  defendant's  request,  shall  take  him  before  a 
sheriff  of  the  county  in  which  he  is  arrested,  or  of  the  county  in  which 
the  indictment  was  found,  for  the  purpose  of  giving  bail. 

§  145  [146].  Proceedings  when  defendant,  on  daily  is  indicted  for  offence 
not  bailable.  If  the  defendant  be  on  bail,  and  the  indictment  be  for  an 
offence  not  bailable,  and  he  appear  in  pursuance  of  the  bail-bond,  he 
shall  be  forthwith  committed  to  jail ;  and  if  he  do  not  appear,  on  being 
required  by  the  court,  the  bail-bond  shall  be  forfeited,  and  a  bench  war- 
rant issued  for  his  arrest. 

§  146  [147].  Form  of  summons  on  indictment.  The  summons  on  an 
indictment  may  be  substantially  of  the  following  form : 

"  Franklin  Circuit  Court. 
"The  Commonwealth  of  Kentucky,  to  any  sheriff,  coroner,  jailer, 
constable,  marshal,  or  policeman,  in  this  State :    You  are  hereby  com- 
manded to  summon  A  B,  to  appear  in  the  Franklin  circuit  court,  on  the 
first  day  of  its  next  June  term,  to  answer  an  indictment  for  misdemeanor 

found  against  him  in  that  court.     Give  under  my  hand,  this of 

,  1853. 

"P.  Swigert,  Clerk  F.  C.  C.M 

§  147  [148].  How  issued  and  served.  The  summons  shall  be  issued 
and  served  in  the  same  manner  as  a  summons  in  civil  actions. 

§  148  [149].  Only  issued  in  misdemeanor  cases.  The  summons  shall 
only  be  issued  on  indictments  for  misdemeanor,  if  the  court  have  not 
ordered  a  bench  warrant  to  issue,  and  may  be  issued  without  any  order 
by  the  court. 

§  149  [150].  Court  may  order  bench  warrant  in  any  case.  The  court 
may,  at  its  discretion,  order  a  bench  warrant  to  be  issued  on  any  indict- 
ment; but  if  the  punishment  be  limited  to  a  fine  of  one  hundred  dollars 
or  less,  a  bench  warrant  shall  not  be  issued,  unless  the  court  be  satisfied 
that  there  is  reason  to  believe  the  defendant  will  escape  punishment  if  a 
bench  warrant  be  not  issued. 

CHAPTER  IV. 

Production  of  Evidence. 

\  150.  Clerk  to  issue  subpoenas  on  request. 

\  151.  Attendance  of  witnesses  secured  according  to  Civil  Code,  with  certain  exceptions. 

§  152.  Court  may  compel  the  production  of  written  instruments,  and  other  things,  in 

evidence. 
\  153.  When  and  how  deposition  of  a  witness  may  be  taken. 
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§  ^ol^1]-    Clerk  to  issue  subpcenas  on  request.     The  clerk  of  the 
court,  upon  the  request  of  the  Commonwealth's  Attorney,  or  of  the  A  *  rt  i*?' 
defendant,  or  his  attorney,  shall  issue  subpoenas  for  witnesses. 

§  151  [152].  How  attendance  of  witnesses  secured.  The  provisions  of 
the  Code  of  Practice  in  civil  actions  shall  apply  to  and  govern  the  sum- 
moning and  coercing  the  attendance  of  witnesses,  and  compelling  them 
to  testify,  in  all  prosecutions,  criminal  or  penal  actions  or  proceedings 
(a),  except  that  the  attendance  of  witnesses  residing  in  any  part  of  the 
State  may  be  coerced,  and  it  shall  never  be  necessary  to  tender  to  the 
witnesses  any  compensation  for  expenses,  or  otherwise,  before  process 
of  contempt  shall  issue. 

[1.  That  whenever  any  witness  for  the  Commonwealth  in  any  felony 
prosecution,  pending  in  any  circuit  or  criminal  court  of  this  State,  is 
beyond  the  jurisdiction  of  the  State,  or  is  a  non-resident,  the  court  in 
which  said  prosecution  is  pending,  or  the  judge  thereof  in  vacation, 
may  make  an  order  for  the  attendance  of  any  such  witness,  if  the  state- 
ments of  such  witness  are,  to  the  opinion  of  the  court  or  judge,  material 
for  the  Commonwealth;  and  if  the  attendance  of  any  such  witness  can 
be  procured  under  such  order,  it  shall  be  the  duty  of  the  court,  if  any 
such  witness  shall  attend,  to  make  such  witness  ah  allowance  sufficient 
to  pay  his  traveling  expenses,  in  going  to  and  returning  from  such 
court,  and  one  dollar  per  day  for  the  time  he  shall  be  in  attendance 
before  the  court  as  a  witness ;  and  when  said  order  is  made,  showing  the 
amount  such  witness  is  entitled  to  receive,  the  same  shall  be  paid  out 
of  the  treasury  as  other  claims  for  witnesses  in  felony  cases  are  directed 
to  be  paid.   (Act  of  March  22,  1882.)] 

[a )  Apparently  under  this  section,  the  provisions  of  the  Civil  Code  concerning  the  im- 
peachments of  witnesses  have  been  held  applicable  to  criminal  cases.  2  Met.,  22;  12  Busk, 
184;  82  Ky.y  167.  But  the  competency  of  witnesses,  as  affected  by  conviction  of  crime,  to 
testify  in  criminal  cases,  was  held  to  be  governed  by  ch.  29,  art.  8,  of  the  G.  S.  84  Ky.,  58; 
86/</.,  318;  89//.,  559. 

§  152  [153].  Court  may  compel  production  of  documents,  &c.  The 
court,  on  motion  of  either  party,  may  by  its  order  and  process  compel 
the  production  of  any  written  document,  or  of  any  other  thing  which 
may  be  necessary  or  proper  to  be  produced  or  exhibited  as  evidence  on 
the  trial,  and  may  punish  a  disobedience  of  its  orders  or  process,  as  in 
cases  of  witnesses  refusing  to  testify. 

§  153  [154].  When,  and  how,  depositions  may  be  taken.  [If  it  appear 
by  affidavit  that  a  material  witness  is  about  to  leave  this  State  without 
the  procurement  or  consent  of  the  defendant,  or  is  physically  unable  to 
attend  for  examination  in  court,  or  that  his  death  is  apprehended,  "or 
that  he  is  a  non-resident  of  this  State,  and  beyond  the  reach  of  the  pro- 
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cess  of  the  court,"  the  court  or  the  judge,  "or  any  circuit  judge  "  in  vaca- 
tion, may  authorize  the  defendant  to  take  his  deposition.  The  court  or 
judge  shall,  by  written  order,  prescribe  the  manner  of  taking  the  depo- 
sition, whether  by  written  interrogatories,  or  upon  notice  to  the  attorney 
for  the  Commonwealth ;  and  such  deposition  shall  only  be  used  if  the 
witness  be  dead  or  is  absent  from  the  State,  or  physically  unable  to  at- 
tend for  examination  in  court  at  the  time  of  trial.  The  deposition  may 
be  taken  by  any  officer  who  is  authorized  to  take  depositions  by  the 
Civil  Code :  Provided,  That  the  deposition  of  a  non-resident  shall  only 
be  taken  upon  interrogatories  to  be  filed  with  the  clerk  of  the  court  in 
which  the  trial  is  pending,  and  under  the  same  rules  that  are  prescribed 
in  the  Civil  Code  for  taking  depositions  in  civil  cases ;  and  notice  of  the 
filing  of  the  interrogatories  shall  at  once  be  given  to  the  attorney  for  the 
Commonwealth,  who  may  file  cross- interrogatories  within  ten  days  after 
the  notice  of  the  filing  of  the  interrogatories  shall  have  been  given  him ; 
and  thereupon  it  shall  be  the  duty  of  the  clerk  to  issue  commissions, 
with  the  copies  of  the  interrogatories  and  cross-interrogatories,  if  any, 
annexed,  in  the  same  manner  and  to  the  same  persons  as  is  prescribed 
by  section  five  hundred  and  seventy-seven  of  the  Civil  Code,  and  said 
deposition  shall  be  taken  in  all  respects  as  is  prescribed  by  the  Civil 
Code  in  taking  depositions  in  civil  cases.     (Act  of  1893).] 

CHAPTER  V. 
Arraignment  and  Pleadings  by  the  Defendant. 

j  154.  Arraignment  defined. 

I  155.  Arraignment  only  on  indictment  for  felony. 

\  156.  How  question  of  defendant's  sanity  tried. 

g  157.  Defendant  must  plead  or  move  to  set  aside  fndictment. 

§  158.  Grounds  for  setting  aside  an  indictment. 

£  159.  Proceedings  when  indictment  set  aside. 

\  160.  Defendant  discharged  unless  new  indictment  found  by  next  grand  jury. 

\  i6f.  If  the  motion  overruled  defendant  must  plead. 

\  162.  What  pleadings  allowed. 

\  163.  Pleadings  may  be  oral,  and  must  be  entered  on  record. 

#  164.  Form  of  entry  of  demurrer  and  plea. 
\  165.  In  what  cases  demurrer  is  proper. 

\  166.  Proceedings  if  demurrer  in  felony  case  sustained  for  want  of  jurisdiction. 

§  167.  Proceedings  when  want  of  jurisdiction  appears  on  the  trial. 

I  168.  Misjoinder  of  offences,  one  may  be  dismissed. 

\  169.  When  judgment  on  demurrer  is  final. 

\  170.  If  demurrer  sustained  on  other  grounds  case  may  be  resubmitted  to  grand  jury. 

#  171.  If  demurrer  overruled  defendant  may  enter  pleas. 

#  172.  What  pleas  may  be  entered. 

\  173.  Plea  of  guilty  must  be  entered  by  defendant  in  person. 

I  174.  Plea  of  guilty  may  be  withdrawn  before  judgment. 

\  175.  Effect  of  plea  of  not  guilty. 

\  176.  Acquittal  on  verdict,  or  conviction,  bars  another  prosecution. 

4  177.  Acquittal,  or  conviction,  bars  prosecution  for  all  degrees  of  offence. 

\  178.  What  dismissal  of  indictment  will  not  bar  another  prosecution. 

\  179.  No  joinder  in  demurrer,  nor  reply,  necessary. 

§  154  [155].   Arraignment  defined.     An  arraignment  is  the  reading  of 
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the   indictment  by  the  clerk,  to  the  defendant,  and  asking  him  if  he 
pleads  guilty,  or  not  guilty,  to  the  indictment. 

1.  Objection  that  there  was  no  arraignment  was  unavailing,  as  the  bill  of  evidence 
showed  that  an  arraignment  was  waived.     14  Bush,  367. 

2.  Notwithstanding  §  171  of  the  Criminal  Code,  it  was  suggested  in  Triplctt  v.  Com.,  84 
•Ky-9  *97>  which  was  a  felony  case,  that  "  the  safer  rule  would  be,  where  the  accused  refused 
to  file  any  plea,  to  have  the  plea  not  guilty  entered  and  counsel  assigned." 

§  lSS  [156].   Arraignment  only  in  felonies.     The  arraignment  shall  >R.W 
only  be  made  on  indictments  for  felony,  and  may  be  dispensed  with  by 
the  court,  with  the  defendant's  consent. 

§  l5&  [i57]-  Trial  of  sanity  of  defendant.  If  the  court  shall  be  of 
opinion  that  there  are  reasonable  grounds  to  believe  that  the  defendant 
is  insane,  all  proceedings  in  the  trial  shall  be  postponed  until  a  jury  be 
empanneled  to  inquire  whether  the  defendant  is  of  unsound  mind,  and 
if  the  jury  find  that  he  is  of  unsound  mind,  the  court  shall  direct  that 
he  be  kept  in  prison  or  conveyed  by  the  sheriff  to  the  nearest  lunatic 
asylum,  and  there  kept  in  custody  by  the  officers  thereof  until  he  be 
restored,  when  he  shall  be  returned  to  the  sheriff  on  demand,  to  be 
reconveyed  by  him  to  the  jail  of  the  county. 

The  court  can  not  direct  such  inquiry  after  verdict  and  judgment.     14  Bush,  410. 
§  lS7  [!58].    Defendant  must  plead,  or  move  to  set  aside  indictment 
Upon  the  arraignment,  or  upon  the  call  of  the  indictment  for  trial,  if 
there  be  no  arraignment,  the  defendant  must  either  move  to  set  aside 
the  indictment,  or  plead  thereto. 

1.  Upon  an  indictment  for  misdemeanor,  a  judgment  may  be  rendered  against  the  de- 
fendant by  default  (1  Duv.,  26),  without  the  intervention  of  a  jury,  except  where  the  pun- 
ishment is  not  definitely  fixed  by  law,  and  which  must  be  fixed  by  a  jury.     80  Ky.,  241. 

2.  On  an  indictment  for  misdemeanor,  the  defendant  may  be  tried  in  his  absence,  and 
may,  by  counsel,  put  in  any  plea  save  that  of  guilty,  and  this  right  can  not  be  taken  from 
him  by  requiring  bail  for  his  reappearance.     1  Dtw.,  244. 

3.  A  motion  to  set  aside  an  indictment  is  waived  by  failure  to  make  it  at  the  proper 
time,  and  should  be  overruled  except  upon  a  meritorious  plea  in  bar.  10  Bush,  476 ;  1 1 
Id.,  277;  79  Ky.,  368. 

4.  Objection  to  the  indictment,  because  one  of  the  grand  jurors  was  not  a  house-keeper, 
not  having  been  made  until  the  second  term  after  the  defendants  were  before  the  court  on 
process,  came  too  late,  and  ought  not  to  have  been  entertained.     10  Bush,  476. 

5.  It  being  manifest  from  the  entire  record  that  an  issue  was  made  and  the  accused  had 
a  fair  and  impartial  trial,  judgment  of  conviction  was  affirmed,  although  the  record  failed 
to  show  that  the  defendant  had  pleaded  to  the  indictment.     78  Ky.,  589. 

§  158  [159].  Grounds  for  setting  aside  indictment.  The  motion  to  set 
aside  the  indictment  can  only  be  made  on  the  following  grounds  (a): 

1.  A  substantial  error  in  the  summoning  or  formation  of  the  grand 
jury  (b). 

2.  That  some  person,  other  than  the  grand  jurors,  was  present  before 
the  grand  jury  when  they  acted  upon  the  indictment. 
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3.  That  the  indictment  was  not  found  and  presented  as  required  by 
this  Code  (c). 

{a)  The  hearing  of  incompetent  evidence  by  the  grand  jury  is  not  ground  for  setting 
aside  an  indictment.     89  Ay.,  555. 

(b)  1.  As  to  the  qualifications  and  competency  of  grand  jurors,  see  note  5,  ante,  p.  30. 

2.  As  to  the  exclusion  of  negroes  by  commissioners  who  select  grand  jurors,  see  79 
Ky.,  366. 

(c)  See  %  118  to  121  and  notes. 

§  159  [160].  Proceedings  when  indictment  set  aside.  If  the  motion  be 
sustained,  the  court  shall  make  an  order  that  the  case  be  submitted  to 
another  grand  jury,  to  be  assembled  at  that  or  the  next  term  of  the 
court,  and  the  defendant,  if  in  custody,  shall  be  remanded  to  jail,  or  if 
on  bail,  the  bail  shall  be  liable  for  the  defendant's  appearance  to  answer 
a  new  indictment,  if  one  be  found. 

See  3  Bushy  550. 

§  160  [161].  Defendant  discharged  unless  next  grand  jury  indict. 
Unless,  however,  a  new  indictment  be  found  before  the  final  discharge 
of  the  next  grand  jury,  the  defendant  shall  be  discharged  from  custody, 
or  bail,  unless  for  good  cause  shown  the  court  shall  otherwise  order. 

See  J  117  and  notes. 

§  161  [162].  If  motion  07>erruled  defendant  must  plead.  If  the  motion 
be  overruled,  the  defendant  shall  be  required  to  plead  to  the  indictment 

§  162  [163].  What  pleadings  allowed.  The  only  pleading  on  the  part 
of  the  defendant  is  a  demurrer,  or  a  plea. 

§  163  [164].  Pleadings  oral,  and  entered  on  record.  The  demurrer  and 
plea  must  be  entered  in  open  court,  and  may  be  oral,  but  an  entry 
thereof  must  be  made  on  the  record. 

§  164  [179].  Form  of  entry  of  demurrer  and  plea.  The  entry  on  the 
record  of  the  demurrer  and  pleas  may  be  substantially  in  the  following 
form : 

1.  A  demurrer:    "The  defendant  demurs  to  the  indictment." 

2.  A  plea  of  guilty :  ' '  The  defendant  pleads  that  he  is  guilty  of  the 
offence  charged  in  the  indictment." 

3.  A  plea  of  not  guilty:  "The  defendant  pleads  that  he  is  not 
guilty  of  the  offence  charged  in  the  indictment." 

4.  A  plea  of  former  acquittal,  or  conviction :  "The  defendant  pleads 
that  he  has  been  acquitted  [or  convicted,  as  the  case  may  be]  of  the 

offence  charged  in  the  indictment,  by  the  judgment  of court 

{naming  it],  rendered  on  the day  of [naming  the  time]." 

§  165  [165].    When  demurrer  is  proper  (a).     A  demurrer  is  proper— 
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1.  If  it  appear  from  the  indictment  that  the  offence  was  not  com- 
mitted within  the  local  jurisdiction  of  the  court. 

2.  If  the  indictment  do  not  substantially  conform  to  the  require- 
ments of  article  II,  of  chapter  II,  of  Title  VI. 

3.  If  more  than  one  offence  be  charged  in  the  indictment,  except 
as  provided  in  §  127  (6). 

4.  If  the  facts  stated  do  not  constitute  a  public  offence  (c). 

5.  If  the  indictment  contain  matter  which  is  a  legal  defence  or  bar 
to  the  prosecution. 

(a)  The  defendant  has  a  right  to  demur  after  filing  a  plea  of  not  guilty,  and  after  the 
jury  has  been  sworn.     78  A>.,  133;  Stroud  v.  Com.,  14  Ky.  L.  R.t  179. 

(6)  As  to  a  joinder  of  offences,  see  §  126  and  note,  and  §  127. 

{£)  As  to  the  effect  of  repealing  the  law  for  the  violation  of  which  the  accused  is  in- 
dicted, see  13  Bush,  353;  14  Id.,  525;  78  Ky.,  287;  84  Id.,  276. 

§  166  [166].  Proceedings  if  demurrer  sustained  for  want  of  jurisdiction. 
If  the  demurrer  be  sustained,  on  account  of  its  appearing  that  the 
offence  was  not  committed  within  the  jurisdiction  of  the  court,  and  it 
appear  that  the  offence  is  a  felony,  and  was  committed  in  the  jurisdic- 
tion of  another  court  of  this  State,  the  court  shall  make  an  order  that 
the  clerk  transmit  to  the  clerk  of  the  court  having  jurisdiction  of  the 
offence,  a  copy  of  the  indictment,  and  all  the  original  papers,  including 
the  bail-bond,  if  any  there  be ;  and  if  the  defendant  be  in  custody,  that 
he  be  carried  and  delivered,  with  a  copy  of  the  order,  to  the  jailer  of 
the  county  to  which  the  papers  are  directed  to  be  transmitted ;  and  said 
order,  and  the  proceedings  in  obedience  thereto,  shall  operate  in  all 
respects  as  an  order  of  a  magistrate  holding  a  defendant  to  answer  the 
charge,  according  to  Title  IV;  and  the  bail,  if  any,  shall  be  liable  for 
the  appearance  of  the  defendant,  to  answer  an  indictment,  in  the  court 
to  which  the  papers  are  transmitted,  and  shall  have  the  right  of  surren- 
dering the  defendant  to  the  jailer  of  that  county,  or  to  that  court. 

§  167  [167].  Proceedings  when  want  of  jurisdiction  appears  on  trial. 
The  same  orders  may  be  made,  and  proceedings  had,  whenever  it  ap- 
pears on  the  trial,  by  proof,  that  the  offence,  being  a  felony,  was  com- 
mitted out  of  the  jurisdiction  of  the  court  in  which  the  indictment  was 
found,  but  within  the  jurisdiction  of  another  court  of  this  State. 

§  168  [168].  Misjoinder  of  offences,  one  may  be  dismissed.  If  the  in- 
dictment improperly  charge  more  than  one  offence,  the  attorney  for  the 
Commonwealth  may  dismiss  one  of  them,  and  thereupon  the  demurrer 
shall  not  be  sustained  on  that  ground. 

See  78  Ky.%  133,  180;  81  Id.%  487-88. 

§  169  [169].   When  judgment  on  demurrer  is  final.     If  the  demurrer 
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be  sustained  because  the  indictment  contains  matter  which  is  a  legal 
defence  or  bar  to  the  indictment,  the  judgment  shall  be  final,  and  the 
defendant  shall  be  discharged  from  any  further  prosecution  for  the 
offence. 

§  170  [170].  If  demurrer  sustained  on  other  grounds ;  case  maybe  resub- 
mitted to  grand  jury.  If  the  demurrer  be  sustained  on  any  other  grounds 
than  those  mentioned  in  the  last  four  sections,  the  case  may  be  submit- 
ted to  another  grand  jury,  and  an  order  to  that  effect  may  be  made  by 
the  court  on  the  record,  whereupon  the  defendant  shall  be  held  in  cus- 
tody, or  on  bail,  in  the  manner  and  for  the  time  provided  in  sections 
159  and  160. 

Sections  165  to  170  of  the  Criminal  Codes  of  1854  and  1877  are  substantially  the  same; 
and  £  333  of  the  former  is  substantially  the  same  as  \  339  of  the  latter.  The  defendant's 
demurrer  to  an  indictment  for  felony  having  been  sustained,  it#was  contended  that  the 
Court  of  Appeals  had  no  power  to  reverse  the  judgment,  in  view  of  said  \  333,  which 
declared  that  "a  judgment  in  favor  of  the  defendant  which  operates  as  a  bar  to  a  future 
prosecution  for  the  offence  shall  not  be  reversed  by  the  Court  of  Appeals."  But  the  court 
said :  "  In  this  case  the  demurrer  was  not  sustained  on  any  of  the  grounds  mentioned  in 
either  of  said  sections*  [165  to  169],  and  consequently  the  judgment  is  not  of  such  a  char, 
acter  as  will  operate  as  a  bar  to  another  prosecution  for  the  same  offence,  and  may,  there- 
fore, be  reversed  by  this  court ;"  and  added:  "  We  would  not,  however,  be  understood  as 
deciding  that  an  erroneous  judgment  for  the  defendant,  on  a  demurrer  to  an  indictment,  is 
such  a  judgment  as  will,  in  any  case,  preclude  a  reversal.  All  that  we  now  decide  is,  that 
the  judgment  in  this  case  is  not  of  that  description.11  {Com.  v.  Anthony -,  2  Met.,  399.)  In 
Com.  v.  Cain,  14  Bush,  525,  the  defendant's  demurrer  having  been  sustained  on  the  ground 
that  the  indictment  contained  matter  which  was  a  legal  defence  or  bar  to  the  indictment, 
it  was  contended  that,  in  view  of  §J  169  and  339,  the  Court  of  Appeals  had  no  power  to 
reverse  the  judgment;  but  the  court  said:  "It  is  the  indictment  and  not  the  opinion  of 
the  court  below  that  must  determine  whether  judgment  on  demurrer  shall  operate  as  a 
bar;"  and  held  that  it  was  immaterial  whether  the  demurrer  was  sustained  on  the  ground 
that  the  indictment  showed  that  there  was  a  legal  defence  or  bar  to  the  proceeding,  or  on 
the  ground  that  it  failed  to  state  an  offence:  "  In  any  event,  inquiry  must  be  made  as  to 
the  sufficiency  of  the  indictment,  and  the  judgment  affirmed  or  reversed,  as  maybe  proper, 
after  such  investigation." 

§  l7l  C1?1]-  If  demurrer  overruled  defendant  may  enter  pleas.  If  the 
demurrer  be  overruled,  the  defendant  has  the  right  to  plead  to  the  indict- 
ment; if  he  fail  to  do  so,  final  judgment  shall  be  entered  against  him, 
and,  if  necessary,  a  jury  empanneled  to  fix  the  punishment. 

See  Note  2  to  \  154. 

§  172  [172].  What  pleas  may  be  entered.     There  are  but  three  kinds 
of  pleas  to  an  indictment — 
1.  A  plea  of  guilty  (a). 

""Though  Metcalfe's  syllabi  axe  usually  correct,  this  one,  in  his  report  of  C+mmcnvetiUtk  ▼.  Antktmj, 
is  not  so :  "An  erroneous  judgment  for  the  defendant,  sustaining  a  demurrer  to  an  indictment  on  the 
ground  that  it  contains  a  misjoinder  of  offences,  does  not  operate  as  a  bar  to  a  future  prosecution,  and  nay 
be  rerersed  by  the  Court  of  Appeals." 
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2.  Not  guilty  (b). 

3.  A  former  conviction  or  aquittal  of  the  offence  charged,  either  of 
which  may  be  pleaded  with  or  without  the  plea  of  not  guilty  (c). 

{a)  Unless  the  plea  of  guilty  was  entered  upon  the  faith  of  a  promise  or  assurance  by 
the  court  or  the  Commonwealth's  attorney  that  the  minimum  punishment  would  be  inflicted 
(89  Ky.,  278);  the  Commonwealth,  to  increase,  or  the  defendant  to  mitigate,  the  punish- 
ment, has  the  right  to  introduce  testimony  to  enable  the  jury  to  render  a  true  verdict  when 
making  inquiry  as  to  the  extent  of  the  punishment:  a  plea  special  in  its  character,  for  the 
purpose  of  avoiding  such  inquiry,  should  not  be  allowed  to  be  filed.     84  Ky.,  592. 

(b)  Though  the  plea  of  not  guilty  was  not  entered  on  the  record,  as  the  instructions 
showed  what  the  issue  was,  and  no  objection  was  made  on  that  ground  during  the  progress 
of  the  trial,  it  was  too  late  for  the  defendant  to  claim  that  he  had  not  had  a  fair  trial.  78 
A>.,  590. 

{c)  1.  In  Wilson  v.  Com.,  3  Bush,  105,  dismission  by  the  prosecuting  attorney,  with  the 
presumed  consent  of  the  court,  of  an  indictment  for  felony,  after  the  jury  were  sworn,  was 
held  to  be  no  bar  to  another  indictment:  it  does  not  appear  whether  the  defendant  objected 
or  whether  any  evidence  had  been  heard,  or  not.  In  01 Brian  v.  Com.,  6  Bush,  563,  it  was 
held  that  discharge  of  the  jury  by  the  court,  after  evidence  had  been  heard,  and  against 
the  defendant's  objection,  did  not  bar  further  prosecution  of  the  felony.  But  that  decision 
was  overruled  when  the  case  again  came  before  the  Court  of  Appeals,  which  held  that 
there  was  no  necessity  for  discharging  the  jury,  and  that  \  252  of  the  Criminal  Code,  in 
authorizing  another  trial,  is  unconstitutional  except  as  to  discharges  of  juries  in  cases  of 
necessity  (9  Bush,  i^Z  '*  an(*  see  90  Ky.,  262).  And  dismission  by  the  prosecuting  attorney, 
with  the  consent  of  the  court,  of  an  indictment  for  felony,  after  the  evidence  had  been 
heard  and  against  objection  of  the  accused,  was  held  to  be  a  bar  against  a  new  indictment, 
§  243  of  the  Criminal  Code  being  pronounced  unconstitutional  as  to  future  prosecution  in 
such  a  case  (78  Ky.,  93).  But  in  Robinson  v.  Com.,  88  Ky.,  386,  it  was  held  that  discharge 
of  a  jury  by  the  court,  without  necessity,  after  part  of  the  evidence  was  heard,  barred 
further  prosecution  for  the  felony,  though  the  defendant  did  not  object  to  the  discharge; 
and,  according  to  the  opinion,  the  fact  that  some  evidence  had  been  heard  was  immaterial: 
it  was  sufficient  that  the  accused  had  been  "put  upon  trial,"  viz.,  that  an  issue  had  been 
formed  and  a  jury  sworn  to  try  it.     85  Ky.,  68. 

2.  A  plea  of  former  acquittal  or  conviction  need  not  be  traversed,  and  throws  on  the 
defendant  the  burden  of  proving  former  acquittal  or  conviction  of  the  identical  offence  for 
which  he  is  being  tried.     83  Ky.,  193. 

3.  As  to  convictions  or  acquittals  by  judgments  upon  verdicts,  see  g§  176,  177. 

§  173  [173]-  Plea  of  guilty  must  be  by  defendant  in  person.  The  plea 
of  guilty  can  only  be  entered  by  the  defendant  himself  in  open  court. 

§  174  [174].  Plea  of  guilty  may  be  withdrawn  before  judgment.  At  any 
time  before  judgment  the  court  may  permit  the  plea  of  guilty  to  be  with- 
drawn, and  a  plea  of  not  guilty  substituted. 

After  verdict,  such  permission  should  not  be  given  except  for  reasons  which  would  jus- 
tify the  granting  of  a  new  trial.     89  Ky.,  277. 

§  175  [175].  Effect  of  plea  of  not  guilty.  The  plea  of  not  guilty  is  a 
denial  of  every  material  allegation  in  the  indictment ;  and  all  matters  of 
fact  tending  to  establish  a  defence,  other  than  a  former  conviction  or 
acquittal,  may  be  given  in  evidence  under  it. 
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The  burden  is  on  the  defendant  to  prove  his  insanity  by  a  preponderance  of  evidence. 
81  Ky.,  662.     And  see  note  impost,  p.  77. 

§  176  [176].  Acquittal  on  verdict,  or  conviction,  bars  another  prosecution. 
An  acquittal  by  a  judgment  upon  a  verdict,  or  a  conviction,  shall  bar 
another  prosecution  for  the  same  offence,  notwithstanding  a  defect  in 
form  or  substance  in  the  indictment  on  which  the  acquittal  or  conviction 
took  place. 

1.  A  judgment  of  conviction  which  has  been  reversed  on  the  ground  that  the  indict- 
ment did  not  state  an  offence  does  not  bar  another  prosecution.  See  $  276,  279;  3  Met, 
481 ;  2  Duv.,  93;  9  Bush,  178. 

2.  Conviction  in  a  city  court,  for  violation  of  a  city  ordinance,  does  not  bar  an  indict- 
ment for  the  offence.     85  Ky.,  219.* 

3.  Acquittal  upon  an  indictment  for  creating  a  nuisance  does  not  ipso  facto  bar  another 
indictment  found  at  the  same  time  for  the  same  character  of  offence:  it  only  bars  further 
prosecution  for  such  offences  as  were  proved  or  attempted  to  be  proved  on  the  first  trial, 
which  is  a  question  of  fact.     88  Ky.,  368. 

4.  See  a  case  in  78  Ky.,  83,  in  which  an  acquittal  by  the  county  court,  for  a  misde- 
meanor, was  held  to  be  a  nullity,  on  the  ground  that  the  defendant  had  improperly  obtained 
a  trial  there  in  order  to  defeat  the  jurisdiction  of  the  circuit  court,  in  which  he  had  been 
previously  indicted. 

5.  Conviction  in  the  Federal  court  for  passing  a  counterfeit  United  States  treasury 
note  was  held  to  be  a  bar  against  a  prosecution  in  a  State  court  for  the  same  offence  (80 
Ay.,  208).  But  conviction  of  murder  in  the  Federal  court  was  held  not  to  be  a  bar,  on 
the  ground  that  said  court  had  no  jurisdiction.     91  Ky.,  200. 

6.  Judgment  imposing  a  fine  on  a  tavern-keeper,  for  a  breach  of  his  bond,  is  not  con- 
clusive against  his  surety,  who  was  not  a  party  to  the  proceeding.     3  Met.,  406. 

7.  Conviction  or  acquittal  bars  a  subsequent  prosecution  for  any  offence  which  might 
have  been  stated  in  the  indictment,  and  for  any  degree  of  the  offence  stated  therein.  3 
J/<-/.,  I ;  I  Bush,  211 ;  n  Id.,  603;  13  Id.,  722;  14  Id.,  603;  78  Ay.,  93,  238;  84  Id.,  195. 
As  to  acts  of  principals  and  accessories  before  the  fact  which  may  be  joined  in  an  indict- 
ment, see  note  (1),  ante,  p.  37;  as  to  acts  which,  though  physically  severable,  may  be  joined 
in  an  indictment,  on  the  ground  that  in  legal  contemplation  they  constitute  a  single  offence, 
see  notes  to  §  126,  ante,  p.  43;  and  as  to  degrees  of  offences,  see  $  262,  263,  and  notes 
thereto. 

8.  A  plea  of  pardon  by  the  Governor,  after  indictment,  is  a  good  plea  in  bar.  2  Duv., 
264. 

§  l77  [}77\-  Acquittal,  or  conviction  bars  prosecution  for  all  degrees  of 
offence.  If  an  offence  consist  of  different  degrees,  a  conviction,  or  acquit- 
tal, by  judgment  upon  a  verdict,  shall  be  a  bar  to  another  prosecution 
for  the  offence  in  any  of  its  degrees. 

See  note  (1),  ante,  p.  37,  as  to  accessories;  and  §?  262,  263,  as  to  degrees  of  offences. 

§  178  [178].  What  dismissal  of  ifidictjnent  will  not  bar  another  prosecu- 
tion.   The  dismissal  of  the  indictment  by  the  court,  on  demurrer,  except 

•"""'No  municipal  ordinance  shall  fix  a  penalty  for  a  violation  thereof  at  less  than  that  imposed  by 
statute  for  the  same  offence.  A  conviction  or  acquittal  under  either  shall  constitute  a  bar  to  another 
prosecution  for  the  same  offence."     Constitution  of  1891,  $  168. 
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as  provided  in  §  169,  or  for  an  objection  to  its  form  or  substance  taken 
on  the  trial,  or  for  variance  between  the  indictment  and  the  proof,  shall 
not  bar  another  prosecution  for  the  same  offence. 

§  179  [180J.  No  joinder  in  demurrer  nor  reply  necessaty.  Neither  a 
joinder  in  demurrer,  nor  a  reply  to  the  plea  of  former  acquittal  or  con- 
viction, shall  be  necessary;  but  the  demurrer  shall  be  heard  and  decided, 
and  the  plea  shall  be  considered  as  controverted  by  denial,  and  by  any 
matter  of  avoidance  that  may  be  shown  in  evidence. 


CHAPTER  VI. 

Trial. 

Art.  1.  Mode  of  trial. 
"     2.   Time  of  trial. 
4  4     3.   Postponement  of  the  trial. 
11    4.  The  jury. 
44     5 .    Conduct  of  the  jury  trial. 
44     6.   Verdict. 

ARTICLE  I. 
Mode  of  Trial. 

\  180.  Issues  of  law  tried  by  court,  of  fact  by  jury. 

J  181.  How  issue  of  law  arises. 

g  1 82.  How  issues  of  fact  arises. 

\  183.  On  trial  for  felony  defendant  must  be  present. 

g  184.  Trial  for  misdemeanor  may  progress  in  his  absence. 

§  180  [181].  How  issues  tried.  Issues  of  law  shall  be  tried  by  the 
court.  Issues  of  fact,  in  prosecutions  for  offences  of  which  the  punish- 
ment is  limited  to  a  fine  of  sixteen  dollars,  shall  be  tried  by  the  court. 
All  other  issues  of  fact  shall  be  tried  by  a  jury. 

§  181  [182].  How  issue  of  law  arises.  An  issue  of  law  arises  on  a 
demurrer  to  the  indictment. 

§  182  [183].  How  issue  of  fact  arises.  An  issue  of  fact  arises  upon 
a  plea  of  not  guilty,  or  of  former  acquittal,  or  conviction. 

§  183  [184].  On  trial  for  felony  defendant  must  be  present.  If  the 
indictment  be  for  a  felony,  the  defendant  must  be  present,  and  shall 
remain  in  actual  custody  during  the  trial;  unless  his  bail  appear  per- 
sonally in  court,  and  consent  that  he  may  remain  on  bail,  in  which  case 
he  shall  be  placed  in  actual  custody  when  the  case  is  finally  submitted 
to  the  jury.  If  he  escape  from  custody  after  the  trial  has  commenced, 
the  trial  may  either  be  stopped,  or  progress  to  a  verdict,  at  the  discre- 
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tion  of  the  Commonwealth's  attorney;  but  judgment  shall  not  be  ren- 
dered until  the  presence  of  the  defendant  is  obtained. 

See  14  Bush,  769;  78  A>.,  586,  639;  80  Id.,  480;  86  Id.,  642. 

§  184  [185].  Need  not  be  present  in  misdemeanors.  If  the  indictment 
be  for  a  misdemeanor,  the  trial  may  be  had  in  the  absence  of  the  defend- 
ant ;  or,  if  present,  he  may  remain  on  bail  during  the  trial. 

See  notes  to  \  157. 

ARTICLE  II. 
Time  of  Trial. 

§  185.  If  defendant  in  custody,  or  on  bail,  trial  may  take  place  at  same  term  as  indict- 

ment. 
§  186.  How  prosecutions  may  be  docketed. 
%  187.  When  they  stand  for  trial. 

§  185  [186].  W/ien  trial  may  be  at  same  term  as  indictment.  If  the 
defendant  be  in  custody,  or  on  bail,  when  the  indictment  is  found,  the 
trial  may  take  place  at  the  same  term  of  the  court,  at  a  time  to  be  fixed 
by  the  court. 

§  186  [187].  How  prosecutions  docketed.  All  criminal  prosecutions 
and  penal  actions  not  tried  at  any  term  of  a  court,  shall  be  docketed  by 
the  clerk  for  the  next  term,  beginning  with  the  first  day  thereof  and 
setting  them  for  as  many  days  as  may  be  necessary;  in  the  same  manner 
as  ordinary  civil  actions  are  docketed.  But  the  court  may  direct  the 
number  of  days  for  which  such  prosecutions  and  actions  shall  be  dock- 
eted ;  and  may  order  any  cause  to  be  set  for  trial  at  a  time  specified  in 
the  order. 

§  187  [188].  When  they  stand  for  trial.  All  prosecutions  shall  stand 
for  trial  on  the  day  to  which  they  are  docketed,  if  the  defendant  be  in 
custody,  or  on  bail,  or  have  been  summoned  three  days  before  the  com- 
mencement of  the  term. 

ARTICLE  III. 
Postponement  of  Trial. 

I  188.  Trial  may  be  postponed  for  cause. 

{189.  Civil  Code  regulates  continuances,  with  certain  exceptions. 

§  188  [189].  Trial  may  be  postponed  for  cause.  When  an  indictment 
is  called  for  trial,  or  at  any  time  previous  thereto,  the  court,  upon  suffi- 
cient cause  shown  by  either  party,  may  direct  the  trial  to  be  postponed 
to  any  time  in  the  same  term,  or  to  another  term. 

§  189  [190].   Continuance  regulated.     The  provisions  of  the  Code  of 
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Practice  in  civil  actions,  in  regard  to  postponements  of  the  trial  of 
actions,  shall  apply  to  the  postponement  of  prosecutions,  on  application 
of  the  defendant,  except  that,  when  the  ground  of  application  for  a  con- 
tinuance is  the  absence  of  a  material  witness,  and  the  defendant  makes 
affidavit  as  to  the  facts  which  such  witness  would  prove,  the  continuance 
shall  be  granted,  unless  the  attorney  for  the  Commonwealth  admit  upon 
the  trial  that  the  facts  are  true. 

[i.  That  whenever,  in  any  criminal  or  penal  action  pending  in  any 
of  the  courts  of  this  Commonwealth,  an  application  shall  be  made  by 
the  defendant  for  a  continuance,  based  upon  affidavits  stating  the  absence 
of  one  or  more  material  witnesses,  and  the  facts  which  such  absent  wit- 
ness or  witnesses  would,  if  present,  prove,  the  attorney  for  the  Common- 
wealth shall  not  be  compelled,  in  order  to  prevent  a  continuance,  to 
admit  the  truth  of  the  matter  which  it  is  alleged  in  the  affidavit  such 
absent  witness  or  witnesses  would  prove,  but  only  that  such  absent  wit- 
ness or  witnesses  would,  if  present,  testify  as  alleged  in  the  affidavit. 
In  which  event  the  defendant  may,  on  the  trial,  read  such  affidavit  as 
the  deposition  of  such  absent  witness  or  witnesses,  subject,  however,  to 
exception  for  irrelevancy  or  incompetency ;  and  the  attorney  for  the 
Commonwealth  shall  be  permitted  to  controvert  the  statements  of  such 
affidavit  so  read  by  other  evidence,  and  to  impeach  such  absent  witness 
or  witnesses  to  the  same  extent  as  if  he  were  personally  present :  Pro- 
vided, however,  the  court  may,  when,  from  the  nature  of  the  case,  it 
shall  be  of  opinion  that  the  ends  of  justice  require  it,  grant  a  contin- 
uance, unless  the  attorney  for  the  Commonwealth  will  admit  the  truth 
of  the  matter  which  it  is  alleged  in  the  affidavit  such  absent  witness 
or  witnesses  would  testify  to. 

2.  The  provisions  of  the  foregoing  section  shall  not  apply  to  a  motion 
for  a  continuance  made  at  the  same  term  at  which  the  indictment  in  the 
action  is  found.     (Act  of  May  15,  1886).] 

I.  General  rules  concerning  defendants  application  for  a  continuance. 

1.  It  was  held  in  Hardesty  v.  Com.,  88  Ky.,  537,  that  an  affidavit  for  a  continuance  may, 
tinder  the  act  of  1886,  be  made  by  a  person  other  than  the  accused. 

2.  Affidavit  for  a  continuance  because  a  witness  is  absent  should  show,  not  what  the 
affiant  "expects  to  prove,"  but  what  he  can  prove,  or  "believes  he  can  prove,"  by  the 
witness  (2  Litt.,  233) ;  stating  the  facts,  so  that  the  court  may  judge  as  to  their  materiality 
{Civil  Code,  §  315),  and  the  affiant's  belief  that  they  are  true  (92  Ky.,  4) ;  and  should  show 
that  due  diligence  has  been  used  to  procure  his  attendance  (80  Ky.,  345;  87  Id.,  368;  92 
Id.,  4),  unless  diligence  can  be  shown  otherwise,  as,  by  a  subpoena,  delivered  to  the  sheriff 
in  proper  time  and  by  him  returned  executed  (92  Ky.,  71) ;  or  should  show  a  reasonable 
«xcuse  for  lack  of  diligence  (92  Ky.,  485);  and  should  show  that  the  witness  is  within  the 
jurisdiction  of  the  court  (92  Ky.,  4),  or  that  there  is  reasonable  ground  to  believe  that  his 
attendance  can  be  procured  at  the  next  term.     80  Ky.,  480;  and  see  78  Ky.,  454. 

3.  For  cases  in  which  due  diligence  was  held  to  have  been  used,  see  14  Bush,  no,  in, 
and  79  Ky.,  430;  and  mailing  an  attachment  for  a  witness  to  the  sheriff  of  another  county 


Digitized  by 


Google 


60  TRIAL.  [TITLE  Tl. 

than  that  in  which  the  prosecution  was  pending  was  held  to  be  due  diligence.     14  Busk, 

IIO-II. 

4.  Continuance  to  enable  the  accused  to  obtain  cumulative  evidence  was  held  to  hare 
been  properly  refused  in  88  Ky.,  32,  and  92  Id.,  618,  held  to  be  erroneous. 

5.  Counter-affidavits,  controverting  an  affidavit  for  a  continuance,  are  inadmissible.  79 
Ky.,  430. 

6.  Overruling  a  motion  for  a  continuance  does  not  prevent  a  renewal  of  it  on  aa 
amended  affidavit.     89  Ky.,  308. 

7.  Improper  refusal  to  grant  a  continuance,  if  excepted  to,  is  ground  for  a  reversal  of 
the  judgment.     14  Bush,  106;  Vogt  v.  Com.,  92  Ky.,  72. 

8.  The  court  may  postpone  the  trial  to  another  day  of  the  term  at  which  the  application 
is  made,  giving  reasonable  opportunity  to  procure  attendance  of  witnesses.     79  Ky.,  427. 

II.  Admissions  by  the  Commonwealth's*  attorney  concerning  the  affidavit  for  a  continuance. 

Under  J  189,  the  defendant's  affidavit  showing  the  use  of  due  diligence  to  procure 
attendance  of  material  witnesses  who  were  absent  entitled  him  to  a  continuance,  at  any 
term  of  the  court,  unless  the  Commonwealth's  attorney  admitted  that  the  facts  mentioned 
in  the  affidavit  were  true ;  whereby  the  defendant  was  deprived  of  a  right  to  a  continuance 
(II  Bush,  575 ;  89  Ky.,  208,  360),  but  acquired  the  right  to  read  his  affidavit  before  the  jnry 
(8  Bush,  366;  92  Ky.,  485);  and  the  Commonwealth  had  no  right  to  introduce  contradictory 
evidence.     11  Bush,  575. 

And  such  is  the  law  now  as  to  affidavits  for  continuance  at  the  first  term.  See  J  2  of  the 
act  of  1886;  Hardesty  v.  Com.,  88  Ky.,  537;  Murphy  v.  Com.,  92  Id.,  490. 

Section  I  of  said  act  seems  to  comtemplate  that,  except  at  the  first  term,  a  defendant,  not- 
withstanding due  diligence,  &c,  may  be  compelled  to  go  into  trial  if  the  Commonwealth's 
attorney  will  agree  that  the  affidavit  for  a  continuance  may  be  read  as  the  testimony  of  the 
witnesses  therein  mentioned;  the  constitutionality  of  which  seems  questionable.  See  87 
Ky.,  369;  88  Id.,  537;  89  Id.,  204. 


ARTICLE  IV. 

The  Jury. 

Subdivision  i.   Formation  of  the  jury. 
' J  2 .    Challenging  t/ie  jury. 

SUBDIVISION  I. 
Formation  of  the  Jury. 

§  190.  How  jurors  selected  and  summoned. 

J  191.  Jury  to  be  drawn  by  clerk. 

g  192.  How  panel  filled. 

\  193.  Court  may  appoint  person  to  summon  jurors. 

\  194.  When  jurors  may  be  summoned  from  adjoining  county. 

§  195.   Pay  and  mileage  of  jurors. 

§  196.  Sheriff  may  summon  jurors  in  adjoining  county  under  order  of  court. 

§  190  [191].  How  jurors  selected  and  summoned.  The  jury  for  the 
trial  of  criminal  prosecutions  shall  be  selected  and  summoned  as  pro- 
vided in  the  General  Statutes. 

§  191  [192].    Clerk  to  draw  jury.     When  an  issue  of  fact  in  a  crimi- 
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nal  prosecution  is  about  to  be  tried,  the  clerk  shall  draw,  in  the  manner 
directed  by  the  General  Statutes,  the  names  of  twelve  jurors,  who,  if 
not  challenged  by  the  parties,  nor  excused  by  the  court,  shall  compose 
the  trial  jury. 

Misdemeanor  cases  may,  with  the  defendant's  consent,  be  tried  by  less  than  twelve 
jurors.     I  Met.,  36$;  2  /</.,  I. 

§  192  [193].  How  panel  filled.  When  a  juror  is  excused  or  a  chal- 
lenge to  a  juror  is  sustained,  the  clerk  shall  draw  the  name  of  another 
juror  to  fill  the  panel  until  the  list  of  standing  jurors  is  exhausted,  when 
the  court  shall  order  such  a  number  of  qualified  jurors  as  it  shall  deem 
sufficient  to  complete  the  jury  to  be  summoned  by  the  sheriff,  and  the 
panel  shall  be  filled  from  time  to  time  from  the  jurors  so  summoned, 
and  if  they  be  exhausted,  similar  orders  may  be  made  for  summoning 
other  jurors,  until  the  jury  is  completed. 

§  193  [194].  Court  may  appoint  person  to  summon  jurors.  The  court 
may,  for  sufficient  cause,  designate  some  other  officer  or  person  than 
the  sheriff  to  summon  petit  jurors,  the  officer  or  person  designated  being 
first  duly  sworn  in  open  court  to  discharge  the  duty  faithfully  and  im- 
partially. 

1.  Objection  that  jurors  were  summoned  by  persons  not  duly  authorized  to  do  so  must 
be  made  before  verdict.     14  Bush,  342-3. 

2.  The  person  appointed  may,  with  the  consent  of  the  court,  appoint  an  assistant;  and 
such  an  appointment  should  not  be  set  aside  on  the  affidavit  of  the  defendant  alone  that 
the  assistant  will  not  act  impartially.     86  Ky.,  607. 

§  194  [195].  When  jurors  mcty  be  summoned  from  adjoining  county. 
If  the  judge  of  the  court  be  satisfied,  after  having  made  a  fair  effort,  in  5  0  K./5 
good  faith,  for  that  purpose,  that,  from  any  cause,  it  will  be  impracti- 
cable to  obtain  a  jury  free  of  bias  in  the  county  wherein  the  prosecution 
is  pending,  he  shall  be  authorized  to  order  the  sheriff  to  summon  a  suf- 
ficient number  of  qualified  jurors  from  some  adjoining  county  in  which 
the  judge  shall  believe  there  is  the  greatest  probability  of  obtaining  im- 
partial jurors,  and  from  those  so  summoned  the  jury  may  be  formed. 

§  *95  [*96]-  Pay  and  mileage  of  jurors.  The  jurors  so  summoned 
shall  be  allowed  the  same  mileage  as  witnesses,  and  the  same  pay  as 
other  jurors  while  in  attendance  at  the  courts. 

§  1 96  [  1 97] .  Sheriff  may  summon  in  adjoining  county  under  order.  Th  e 
sheriff  shall  have  the  same  power  of  summoning  jurors  under  such  order 
that  he  would  have  in  the  county  of  which  he  is  the  sheriff,  and  the 
court  the  same  power  of  coercing  the  attendance  of  such  jurors  that  it 
would  have  if  they  were  summoned  in  the  same  county. 
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SUBDIVISION  II. 
Challenging  the  Jury. 

$  197.  Challenge  may  be — 1.  To  the  panel;  2.  To  the  individual  juror. 

\  198.  Challenge  of  one  defendant  is  challenge  of  all. 

\  199.  Ground  of  challenge  to  panel. 

§  200.  Proceedings  if  challenge  to  panel  be  sustained. 

\  201.  Challenge  to  juror  is — 1.  Peremptory;  2.  For  cause. 

§  202.  Must  be  made  before  juror  sworn  in  chief,  unless  by  leave. 

\  203.  Number  of  peremptory  challenges  by  defendant. 

\  204.  Number  by  Commonwealth. 

$  205.  Challenge  for  cause  may  be  by  either  party. 

J  206.  May  be  general  or  particular. 

§  207.  Grounds  of  general  challenge. 

\  208.  Grounds  of  particular  challenge. 

§  209.  Actual  bias. 

J  210.  Implied  bias. 

{  211.  Exemption  from  service  not  a  ground  of  challenge. 

J  212.  Challenge  tried  by  the  court. 

J  213.  Juror  may  be  examined  on  challenge. 

§  214.  Other  witnesses  may  be  examined. 

§  215.  Commonwealth  to  challenge  first,  defendant  afterward. 

$  216.  Order  of  challenges. 

§  197  [198].  Challenge  maybe — 1.  To  panel;  2.  To  individual  juror. 
A  challenge  is  an  objection  to  the  trial  jurors  and  is  of  two  kinds: 

1.  To  the  panel. 

2.  To  the  individual  juror. 

§  198  [199].  Challenge  of  one  defendant  is  challenge  of  all.  When 
several  defendants  are  tried  together*  the  challenge  of  any  one  of  the 
defendants  shall  be  considered  the  challenge  of  all. 

§  199  [200].  Ground  of  challenge  to  panel.  A  challenge  to  the  panel 
shall  only  be  for  a  substantial  irregularity,  in  selecting  or  summoning 
the  jury,  or  in  drawing  the  panel  by  the  clerk. 

1.  Going  into  trial  without  challenging  the  panel  is  a  waiver  of  the  right  to  do  so.  79 
Ky.,  366. 

2.  Decisions  upon  such  challenge  are  not  subject  to  exceptions.     \  281. 

§  200  [201].  Proceedings  when  cliallenge  to  panel  sustained.  If  the 
challenge  be  sustained  on  the  ground  of  irregularity  in  selecting  or  sum- 
moning the  jury,  all  the  standing  jurors  shall  be  excluded  from  the  trial 
jury,  and  it  shall  be  composed  of  persons  summoned  by  the  sheriff,  or 
other  officer  appointed  by  the  court  for  that  purpose ;  if  sustained  be- 
cause of  irregularity  in  drawing  the  panel,  all  the  names  of  the  stand- 
ing jury  shall  be  replaced  and  another  panel  drawn. 

§  201  [202].  Challenge  to  juror  is — 1.  Peremptory;  2.  For  cause.  The 
challenge  to  the  individual  juror  is  either — 
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1.  Peremptory;  or, 

2.  For  cause. 

§  202  [203].  Must  be  before  juror  sworn  in  chief  unless  by  leave.  It 
must  be  taken  before  he  is  sworn  in  chief,  unless  the  court,  for  good 
cause,  permit  it  to  be  made  at  any  time  before  the  jury  is  completed. 

§  203  [204].  Number  of  peremptory  challenges  by  defendant  The  de- 
fendant is  entitled  to  [fifteen.  {Act  of  April  10,  1893,  S.  A.,  747)]  per- 
emptory challenges  in  prosecutions  for  felony,  and  to  three  in  prosecu- 
tions for  misdemeanor. 

§  204  [205].  Number  by  Commotrduealth.  The  Commonwealth  shall 
be  entitled  to  five  peremptory  challenges  in  prosecutions  for  felony,  and 
to  three  in  prosecutions  for  misdemeanor. 

§  205  [206].  Challenge  for  cause  by  eitfter  party.  The  challenge  for 
cause  maybe  taken  either  by  the  Commonwealth  or  by  the  defendant. 

§  206  [207].  May  be  general  or  particular.  It  may  be  general,  that 
the  juror  is  disqualified  from  serving  in  any  case,  or  particular,  that  he 
is  disqualified  from  serving  in  the  case  on  trial. 

§  207  [208].  Grounds  of  general  challenge.  Causes  of  general  chal- 
lenge are — 

1.  A  want  of  the  qualifications  prescribed  in  the  General  Statutes; 

2.  A  conviction  for  a  felony ; 

3.  Unsoundness  of  mind,  or  such  defect  in  the  faculties  of  the  mind, 
or  organs  of  the  body,  as  render  him  incapable  of  properly  performing 
the  duties  of  a  juror. 

§  208  [209].  Grounds  of  particular  challenge.  Particular  causes  of 
challenge  are  actual  and  implied  bias. 

§  209  [210].  Actual  bias.  Actual  bias  is  the  existence  of  such  a 
state  of  mind  on  the  part  of  the  juror,  in  regard  to  the  case,  or  to 
either  party,  as  satisfies  the  court,  in  the  exercise  of  a  sound  discretion, 
that  he  can  not  try  the  case  impartially  and  without  prejudice  to  the 
substantial  rights  of  the  parties  challenging. 

[It  shall  not  be  a  cause  of  challenge  that  a  juror  has  read  in  the 
newspapers  an  account  of  the  commission  of  the  crime  with  which  the 
prisoner  is  charged,  if  such  juror  shall  state  on  oath  that  he  believes  he 
can  render  an  impartial  verdict  according  to  the  law  and  the  evidence ; 
and  provided  further,  that  in  the  trial  of  any  criminal  cause  the  fact  that 
a  person  called  as  a  juror  has  formed  an  opinion  or  impression,  based 
upon  rumor  or  upon  newspaper  statements  (about  the  truth  of  which 
he  has  expressed  no  opinion),  shall  not  disqualify  him  to  serve  as  a  juror 
in  such  case,  if  he  shall,  upon  oath,  state  that  he  believes  he  can  fairly, 
and  impartially  render  a  verdict  therein  in  accordance  with  the  law  and 
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the  evidence,  and  the  court  shall  be  satisfied  of  the  truth  of  such  state- 
ment.    (Act  of  April  10,  1888.)] 

§  210  [211].  Implied  bias.  A  challenge  for  implied  bias  maybe 
made — 

1.  If  the  juror  be  related  by  consanguinity,  or  affinity,  or  stand  in 
the  relation  of  guardian  and  ward,  attorney  and  client,  master  and  ser- 
vant, landlord  and  tenant,  employer  and  employed  on  wages,  or  be  a 
member  of  the  family  of  the  defendant,  or  of  the  person  alleged  to  be 
injured  by  the  offence  charged,  or  on  whose  complaint  the  prosecution 
was  instituted ; 

2.  If  he  be  adverse  to  the  defendant  in  a  civil  suit,  or  have  com- 
plained against  or  been  accused  by  him  in  a  criminal  prosecution; 

3.  If  he  have  served  on  the  grand  jury  which  found  the  indictment, 
or  on  the  coroner's  jury  which  inquired  into  the  death  of  the  party, 
whose  death  is  the  subject  of  the  indictment ; 

4.  If  he  have  served  on  a  trial  jury,  which  has  tried  another  person 
for  the  offence  charged  in  the  indictment ; 

5.  If  he  have  been  one  of  a  former  jury  sworn  to  try  the  same  indict- 
ment, and  whose  verdict  was  set  aside,  or  who  were  discharged  without 
a  verdict. 

6.  If  he  have  served  as  a  juror  in  a  civil  action  brought  against  the 
defendant  for  the  act  charged  in  the  indictment; 

7.  When  the  offence  is  punishable  with  death,  if  he  entertain  such 
conscientious  opinions  as  would  preclude  him  from  finding  the  defend- 
ant guilty. 

The  defendant,  even  in  felony  case,  can  waive  objection  to  a  juror  on  account  of  implied 
bias.     9  Bush,  333. 

§  211  [217].  Exemption  from  service  no  ground  of  challenge.  An  ex- 
emption from  serving  on  a  jury  is  not  a  cause  of  challenge. 

§  212  [212].  Challenge  tried  by  the  court.  Challenges  shall  be  tried 
and  determined  by  the  court  in  a  summary  manner,  without  the  issues 
of  law  or  fact  arising  thereon  being  reduced  to  writing,  except  when  the 
court  disallows  a  challenge  for  implied  bias. 

§  213  [213].  Juror  may  be  examined  on  challenge.  The  juror  may  be 
examined  on  oath  by  either  party,  upon  the  challenge, 

§  214  [214].  Other  witnesses  may  be  examined.  Other  witnesses  may 
also  be  examined,  and  their  attendance  coerced. 

§  215  [215].  Commonwealth  to  challenge  before  defendant.  The  chal- 
lenges to  the  juror  shall  first  be  made  by  the  Commonwealth,  and  then 
by  the  defendant,  and  each  party  must  exhaust  his  challenges  to  each 
juror  before  the  other  begins. 
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Each  party  must,  in  turn,  exhaust  his  challenge  to  each  juror  of  a  panel  when  presented 
10  be  passed  upon,  and  waives  the  right  of  challenge  by  failing  to  do  so.     81  Ky.y  236-37. 

§  216  [216].  Order  of  challenges.    The  challenges  of  either  party  need 
not  be  all  taken  at  once,  but  separately,  in  the  following  order: 
1 ,  To  the  panel : 

2.  To  the  juror  for  general  disqualification: 

3.  To  the  juror  for  implied  bias: 

4.  To  the  juror  for  actual  bias : 

5.  Peremptory  (a). 

(a)  The  right  to  challenge  without  cause  exists  when  twelve  men  have  been  proven 
competent  jurors  upon  a  voir  dire  examination.     91  Ky.%  566. 

ARTICLE  V. 
Conduct  of  the  Jury  Trial. 

J  217.  Oath  of  jury  to  try  issue. 

\  218.  Oath  if  there  be  no  issue. 

\  219.  Indictment  to  be  read  and  plea  stated. 

2  220.  Commonwealth's  attorney  may  then  make  a  statement  of  the  case. 

2  221.  Evidence  for  Commonwealth  to  be  then  offered. 

2  222.  Defendant  or  his  counsel  may  then  make  a  statement  of  the  defence. 

2  223.  Evidence  for  defendant  then  offered. 

2  224.  Parties  then  confined  to  rebutting  evidence,  except  by  leave. 

{  225.  Court  must  then  instruct  the  jury  in  writing. 

2  226.  Jury  may  be  excluded  during  argument  upon  instructions. 

2  227.  Order  of  argument. 

2  228.  Arguments  to  alternate  if  more  than  two. 

2  229.  Defendant  to  remain  in  custody  during  trial  for  felony. 

2  230.  Proceedings  if  it  appear  that  the  offence  was  committed  out  of  jurisdiction. 

J  231.  Proceedings  if  committed  out  of  the  State. 

1  232.  Proceedings  when  proof  shows  a  higher  offence  than  charged  in  indictment. 

2  233.  Indictment  to  be  quashed  if -it  do  not  charge  an  offence. 

5  234.  Joint  defendants  competent  witnesses  for  each  other,  unless  conspiracy  charged. 

2  235.  All  questions  of  law  to  be  decided  by  the  court. 

2  236.  Court  may  order  view  of  places  by  jury.     How  conducted. 

2  237.  Joint  defendants,  in  felony,  entitled  to  separate  trials. 

2  238.  Reasonable  doubt  entitles  defendant  to  acquittal. 

2  239.  Doubt  as  to  grade  of  offence,  conviction  should  be  of  the  lower. 

2  240.  Confession  out  of  court',  if  uncorroborated,  not  to  convict. 

2  241.  Testimony  of  accomplice  not  to  convict  if  uncorroborated. 

2  242.  Court  shall  instruct  jury  to  acquit  if  testimony  required  by  law  be  not  produced. 

§  243.  How  indictment  dismissed. 

2  244.  When  jury  to  be  kept  together,  and  when  they  may  separate. 

2  245.  If  kept  together  officers  to  be  sworn. 

2  246.  Court  to  admonish  jury. 

2  247.  How  jury  provided  for,  and  expenses  paid. 

2  248.  Jury  to  take  with  them  all  papers,  &c,  put  in  evidence. 

2  249.  How  jury,  after  retiring,  informed  as  to  law  and  evidence. 
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§  250.  If  juror  become  sick  before  jury  completed  he  may  be  excused. 

I  251.  Proceedings  in  case  of  sickness,  accident,  &c,  after  jury  retire. 

§  252.  If  jury  discharged  case  to  be  tried  again. 

{  253.  Court  always  open  while  jury  is  deliberating. 

\  254.  Final  adjournment  discharges  jury. 

§  217  [218].  Oath  of  jury  to  try  issue.  When  a  jury,  consisting  of 
twelve  qualified  jurors,  shall  have  been  duly  empanneled,  they  shall  be 
sworn  substantially  as  follows : 

41  You,  and  each  of  you,  do  solemnly  swear,  that  you  will  well  and 
truly  try  the  issue,  and  a  true  verdict  render,  in  the  case  of  the  Com- 
monwealth of  Kentucky  against  A  B,  defendant." 

§  218  [219].  Oath  if  there  be  no  issue.  If  no  issue  be  made  by  the 
pleadings,  the  words  "  well  and  truly  try  the  issue,  and  "  shall  be  omitted 
from  the  oath. 

§  219  [220].  Reading  of  indictment  to  jury.  The  clerk,  or  Common- 
wealth's attorney,  shall  then  read  to  the  jury  the  indictment,  and  state 
the  defendant's  plea. 

See  86  A>.,  317. 

§  220.  Statement  of  case  by  attorney  for  Commonwealth.  The  attorney 
for  the  Commonwealth  may  then  state  to  the  jury  the  nature  of  the 
charge  against  the  defendant,  and  the  law  and  evidence  upon  which  he 
relies  in  support  of  it. 

§  221  [221].  Introduction  of  evidence  for  Commonwealth.  The  counsel 
for  the  Commonwealth  must  then  offer  the  evidence  in  support  of  the 
indictment*    • 

\An  Act  regulating  the  admission  of  evidence  of  disputed  handwriting  by 
comparison. 

1.  That  in  any  action,  prosecution  or  proceeding,  civil  or  criminal, 
which  is  now  pending  or  may  be  commenced  hereafter,  upon  a  dispute 
as  to  the  genuineness  of  the  handwriting  of  a  person,  other  handwrit- 
ings of  such  person,  though  not  in  the  case  for  any  other  purpose,  may 
be  introduced  for  the  purpose  of  comparison  by  witnesses  with  the 
writing  in  dispute ;  and  such  writings,  and  the  testimony  of  witnesses 
respecting  them,  may  be  submitted  to  the  court  or  jury  as  evidence 
concerning  the  genuineness  of  the  writing  in  dispute:  Provided,  that — 
1.  The  genuineness  of  such  writings  shall  be  proved,  to  the  satisfaction 
of  the  judge,  by  other  than  opinion  evidence. 

2.  It  must  be  proved,  to  the  satisfaction  of  the  judge,  that  they  were 


'  *  1.    Religious  belief  or  disbelief  is  not  a  test  of  the  competency  of  a  witness  to  testify.    80  JK>,  144. 
a.    The  competency  of  witnesses  in  criminal  cases,  as  affected  by  conviction  for  crime,  is  governed 
by  ch.  29,  art. 8,  §  8,  of  the  General  Statutes.    84  A>.,  57 ;  86  Id.,  3x8 ;  89  /<£,  5S9> 
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written  before  any  controversy  arose  as  to  the  genuineness  of  the  writ- 
ing in  dispute,  and  that  no  fraud  was  practiced  in  their  selection. 

3.  A  party  proposing  to  introduce  such  writings  must  give  reasonable 
notice  of  his  intentions  to  the  opposite  party  or  his  attorney,  with  reason- 
able opportunity  to  examine  them  before  commencement  of  the  trial. 

4.  The  judge  may  limit  the  number  of  such  writings. 

5.  An  error  of  the  judge  shall  be  subject  to  revision  and  correction 
in  the  same  manner  as  if  the  error  had  been  committed  by  the  court. 
(Act  of  May  17,  1886.)] 

§  222.  Statement  by  defendant  or  his  attorney.  The  defendant,  or  his 
attorney,  may  then  state  the  nature  of  his  defence,  and  the  law  and  evi- 
dence upon  which  he  relies  in  support  of  it. 

[  This  was  amended  by  an  act  of  March  24,  1902,  as  follows : 

' '  The  defendent,  or  his  attorney,  may  then  state  the  nature  of  his 
defence,  and  the  law  and  evidence  upon  which  he  relies  in  support  of 
it:  Provided,  He  may,  at  his  option,  make  the  statement  herein 
referred  to  immediately  before  the  Commonwealth  introduces  any  of  its 
testimony,  and  after  the  attorney  for  the  Commonwealth,  if  he  has  so 
desired,  has  made  the  statement  for  the  Commonwealth."] 

§223  [222].  Introduction  of  evidence  for  defendant.  The  defendant, 
or  his  counsel,  must  then  offer  his  evidence  in  support  of  his  defence.* 

[  I .  An  Act  to  permit  defendants  in  all  penal  and  criminal  prosecutions  to  testify. 

1.  That  in  all  criminal  and  penal  prosecutions  now  pending  or  here- 
after instituted  in  any  of  the  courts  of  this  Commonwealth,  the  defendant 
on  trial,  on  his  own  request,  shall  be  allowed  to  testify  in  his  own  behalf, 
but  his  failure  to  do  so  shall  not  be  commented  upon,  or  be  allowed  to 
create  any  presumption  against  him  or  her. 

2.  The  defendant  requesting  that  he  be  allowed  to  testify  shall  not  be 
allowed  to  testify  in  chief  after  any  other  witness  has  testified  for  defence. 

3.  If  two  or  more  persons  are  jointly  indicted,  they  may  testify  for 
each  other,  unless  a  conspiracy  is  charged  in  the  indictment  and  proven 
to  the  satisfaction  of  the  court. 

4.  If  a  conspiracy  is  charged  in  the  indictment  and  proven  to  the 
satisfaction  of  the  court,  then  each  defendant  named  in  the  indictment 
may  testify  on  his  own  behalf,  as  above  provided  in  sections  1  and  2  of 
this  act.     (Approved  May  1,  1886.)] 

[2.    An  Act  of  March  23,  1894,  provided  : 

That  section  two  hundred  and  thirty-four  of  the  Criminal  Code  of 
Practice,  and  subsections  three  and  four  of  section  two  hundred  and  twenty- 
three  of  the  Criminal  Code  of  Practice,  be,  and  they  are  hereby,  repealed. 

•As  to  excluding  witnesses  from  court-room,  see  79  Ky.,  432. 
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EVIDENCE  {\\  221,  223)— 

I.    Testimony  of  defendants ;  page  68. 
II.    Testimony  of  husband  and  wife,  page  69. 

III.  Testimony  on  former  trial,  page  69. 

IV.  Res  gesta,  page  69. 

V.  Confessions  and  conversations ;  page  70. 

VI.  Statements  of  co-defendants ;  page  71. 

VII.  Statements  of  persons  in  combination,  page  71. 

VIII.  Guilty  knowledge,  page  72. 

IX.  Dying  declarations,  page  72. 

X.  Opinions  of  experts  and  other  witnesses,  page  73. 

XI.  Secondary  and  hearsay  evidence,  page  73. 

XII.  Character  of  the  accused  and  his  co-defendants,  page  74. 

XIII.  Character  of  the  deceased,  page  74. 

XIV.  Character  of  witness,  page  74. 
XV.  Contradiction  of  witness,  page  74. 

XVI.  Threats,  page  75. 

'XVII.  Circumstantial  evidence,  page  75. 

XVIII.  Preponderance  of  evidence,  page  76. 

XIX.  Evidence  as  to  divers  matters,  page  76, 

I.  Testimony  of  defendants. 

According  to  the  common  law,  a  defendant  in  an  indictment  was  incompetent  to  testify, 
not  only  for  himself,  but  for  a  co-defendant,  though  tried  separately,  and  though  there  may 
have  been  no  charge  of  conspiracy  (17  B.  M.,  310);  and  that  rule  was  recognized  by  the 
Code  of  1854,  $  232  of  which,  whilst  leaving  the  common  law  in  force  as  to  the  testimony 
of  defendants  for  themselves,  declared  that,  upon  a  joint  indictment  of  two  or  more  per- 
sons,  if  the  court  was  of  opinion  that  the  evidence  as  to  one  was  not  sufficient  to  put  him 
on  his  defence,  it  must,  on  the  motion  of  any  party  desiring  to  use  him  as  a  witness,  order 
him  to  be  discharged  from  the  indictment  and  permit  him  to  be  examined  by  the  party  so 
moving.  For  that  section  was  substituted  \  234  of  the  Code  of  1877,  declaring  that,  in 
such  cases,  each  defendant  shall  be  a  competent  witness  for  the  others,  "unless  the  indict- 
ment charge  a  conspiracy  between  them;"  and  under  which  it  was  settled  that,  to  prevent 
a  defendant  from  testifying  for  a  co-defendant,  a  charge  of  conspiracy  was  not  sufficient, 
but  that  its  truth  must  be  shown  to  the  satisfaction  of  the  court.  See  13  Bush,  264;  79 
Ay.,  431 ;  81  Id.,  465;  82  Id.,  251 ;  85  Id.,  129;  89  Id.,  649. 

The  act  of  May  1,  1886,  supra,  whilst  allowing  defendants  to  testify  for  themselves, 
prohibits  them  from  testifying  for  co-defendants  when  a  conspiracy  is  charged  in  the  indict- 
ment and  proved  to  the  satisfaction  of  the  court. 

The  legislature,  in  passing  the  act  of  1894,  supra,  evidently  assumed  that  the  act  of 
May  1,  1886,  formed  a  part  of  \  223  of  the  Criminal  Code,  though  it  was  not  declared  to 
be  an  addition  to,  or  amendment  of,  and  did  not  mention  said  section.  Did  the  legislature 
intend,  by  the  act  of  1894,  to  restore  the  common  law  as  to  defendants  in  criminal  cases 
testifying  for  co-defendants,  or  to  remove  all  restrictions  and  make  them  competent  to  tes- 
tify, not  only  for  themselves,  but  for  co-defendants,  even  in  cases  of  conspiracy?  If  it  re- 
pealed \  234  of  the  Criminal  Code  and  \  3  of  the  act  of  May  I,  1886,  as  it  purports  to  do, 
we  have  no  statute  authorizing  defendants  in  criminal  cases  to  testify  for  co-defendants, 
and  are  remitted  to  the  common  law  on  that  subject.  (See  Averbeck,  &V.,v.  Hall,  14  BusK 
505).  If,  however,  though  it  repealed  \  234,  it  failed  to  repeal  said  subsection  3,  the  law  is 
the  same  now  as  it  was  held  to  be  under  §  234;  and,  however  it  may  be  as  to  the  repeal  of 
J  234,  it  seems  clear  that,  as  to  said  subsection  3,  the  act  of  1894  did  not  conform  to  }  5» 
•of  the  Constitution. 
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II.  Testimony  of  husband  and  wife. 

1.  Even  a  divorced  or  surviving  husband  or  wife  can  testify  for  or  against  the  other  as 
to  facts  learned  in  consequence  or  by  reason  of  the  marriage  relation :  aliter  as  to  facts 
learned  during  marriage  from  other  means  of  information  than  such  as  resulted  from  that 
relation.  (13  Bush,  155;  90  Ky.,  580).  And  a  letter  from  him  to  her  is  incompetent 
against  him,  though  he  may  have  been  compelled  by  the  court,  on  cross-examination,  to 
admit  that  he  wrote  it.     Scott  v.  Com.,  15  Ky.  L.  K.t  251. 

2.  A  husband  or  wife  is  competent  to  testify  against  the  other  as  to  any  crime  commit- 
ted or  attempted  by  the  accused  against  the  witness.  90  Ky.,  580,  overruling  Turnbull  v. 
Ow.,  79  A>.,495. 

3.  Upon  the  separate  trial  of  one  defendant,  under  a  joint  indictment  against  him  and 
se  'eral  others,  charging  them  with  murder,  the  wives  of  the  latter  are  competent  witnesses 
to  prove  an  alibi  for  the  former.     1  Met.,  13. 

4.  The  wife  of  one  of  three  defendants  in  an  indictment  was  a  competent  witness 
against  the  other  two  after  the  indictment  had  been  dismissed  as  to  her  husband.  12 
Bush,  397. 

And  the  wife  of  an  accomplice,  who  testified  against  the  accused,  was  held  to  be  a  com- 
petent witness  to  corroborate  her  husband.     12  Bush,  181. 

5.  There  are  three  states  of  case  in  which  a  wife  can  not  be  a  witness  for  a  co-defend- 
ant with  her  husband:  First,  where  her  testimony,  as  in -case  of  conspiracy,  would  tend 
directly  to  the  acquittal  of  her  husband ;  secondly,  where,  as  in  the  case  of  an  assault,  the 
interests  of  all  the  defendants  are  inseparable;  and,  thirdly,  where  the  rights  of  the  hus- 
band, though  not  a  party  to  the  suit  or  prosecution,  would  be  concluded  by  any  verdict 
therein.     3  Met.,  481. 

III.  Testimony  given  on  former  trial. 

Upon  a  trial  of  the  accused,  the  substance  of  the  testimony  of  a  deceased  witness,  but 
not  of  a  witness  absent  from  the  State,  though  his  residence  be  unknown  (12  Bush,  273), 
on  a  former  trial,  may  be  proved  by  persons  who  were  present  at  that  trial,  and  heard  the 
statements  of  the  witness,  if  they  can  remember  and  state  the  substance  of  all  his  testi- 
mony.     17  B.  M.,  623-624;  6  Bush,  563;   10  Id.,  190;  80  Ky.,  246. 

But,  in  a  criminal  case,  the  testimony  of  a  deceased  witness,  upon  a  former  trial,  can 
not  be  proved  by  a  bill  of  exception,  as  this  would  be  a  violation  of  the  constitutional 
right  of  the  accused  to  meet  the  witness  face  to  face  (10  Bush,  190);  nor  is  evidence  admis- 
sible to  prove  that  the  deceased  witness  had  stated  that  his  evidence  at  the  trial  was  false. 
81  Ky,,  250. 

IV.  Res  gestae. 

1.  Contemporaneous  expressions  of  the  assailant  or  of  his  coadjutors,  or  of  the  deceased 
in  cases  of  homicide,  may  be  proved  for  the  purpose  of  illustrating  the  character  or  qual- 
ity of  the  act.     8  Bush,  147;  10  Bush,  576;  80  Ky.,  399. 

But  statements  or  exclamations  of  bystanders  in  no  way  acting  in  concert  with  either 
of  the  parties  to  the  transaction  are  not,  in  general,  admissible  in  evidence  (10  Bush,  576; 
84  Ky.,  366);  but  were  held  to  be  admissible  to  prove  that  a  peace  officer,  attempting  to 
make  an  arrest  without  a  warrant,  had  reasonable  ground  to  believe  that  a  felony  had  been 
committed  (80  Ky.,  387);  and  to  prove  that  the  accused  had  reasonable  ground  to  believe 
that  his  life  was  in  danger  when  he  killed  the  deceased  {Stroud  v.  Com.,  14  Ky.  L.  R.,  179); 
and  proof  that  the  deceased  was  a  peace  officer,  acting  as  such  when  killed,  was  competent, 
though  the  facts  were  not  stated  in  the  indictment.     88  Ky.,  559. 

And  upon  an  indictment  of  W  O  for  a  conspiracy,  proof  that,  at  the  inception  of  the 
undertaking,  and  not  in  the  defendant's  presence,  some  one  cried  out  "go  for  W  O,"  was 
incompetent.     Omer  v.  Com.,  15  Ky.  L.  A\,  694. 

2.  In  1  Met.,  II,  the  court  said,  without  deciding  the  question:  "It  was  held  that  a 
statement  made  by  a  person,  not  then  suspected  of  theft,  and  before  any  search  made,  ac- 
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counting  for  his  possession  of  property  which  he  is  afterwards  charged  with  having  stolen, 
is  admissible  in  his  favor  {Rex  v.  Abraham,  2  Karrington  6r»  Kerwin,  550);  and  we  are  in- 
clined to  favor  the  reception  of  declarations  made  under  such  circumstances,  as  tending  to 
explain  the  manner  in  which  the  possession  was  acquired." 

But  declarations  of  the  accused  at  the  time  of  voluntarily  surrendering  himself,  from 
one  to  three  hours  after  the  homicide,  were  held  to  be  incompetent.     13  Busk,  610. 

3.  Declarations  of  the  accused  in  his  own  favor  are  not  admissible  except  as  part  of 
res  gestce  (1  Met,,  II);  and  proof  that  the  accused,  a  short  time  before  the  homicide,  told 
the  Commonwealth's  attorney  that  his  (the  accused's)  life  was  threatened  (not,  however,  by 
the  deceased),  and  asked  whether,  under  the  circumstance,  he  had  right  to  carry  arms,  was. 
incompetent  in  behalf  of  the  accused;  though,  if  the  Commonwealth  had  proved  that  the 
accused  was  armed  when  he  so  talked  to  the  attorney,  the  statements  of  the  accused  would 
probably  have  been  admissible  as  part  of  the  res  geste.     13  Bush,  252,  253, 

4.  Upon  indictment  for  assault  and  battery,  a  physician's  testimony  as  to  the  condition 
of  the  assaulted  man  after  the  injury,  and  as  to  the  manner  in  which  he  was  affected,  is  ad- 
missible for  the  Commonwealth,  though  the  recital  as  to  the  symptoms  came  from  the  in- 
jured man.     84  Ay.,  593. 

5.  The  prosecution  having  proved  that  the  accused  had  compromised  bastardy  proceed- 
ings instituted  at  the  instance  of  the  deceased,  who  charged  the  accused  with  having 
seduced  his  daughter,  accused  had  a  right  to  prove  that  he  said,  at  the  time,  that  he  did 
not  compromise  because  he  was  guilty,  but  did' so  for  another  reason  which  he  stated.  92 
Ky.,  612. 

V.  Confessions  and  conversations. 

1.  In  Becker  v.  Crew,  7  Bush,  198,  the  court  said :  "Judge  Trimble,  in  Myers  v.  Baker, 
£rv.,  Hard.,  544,  states  the  rule  correctly,  with  the  reasons  therefor,  when  he  says:  « Proof 
of  confessions  of  a  party  in  the  presence  of  the  witness  only,  or  of  him  and  the  adverse 
party,  although  certainly  competent  testimony,  ought  to  be  weighed  with  caution,  because 
it  is  impossible  for  the  party  to  counteract  it  by  other  testimony,  because  the  expressions 
used  are  easily  misunderstood  or  perverted,  either  through  mistake  or  design,  and  because 
not  the  whole  conversation  but  only  parts  of  it  are  generally  detailed  by  the  witness.  I. 
is  the  most  dangerous  species  of  testimony  held  competent  by  the  law;  and  unless  the 
story  told  is  probable  in  its  nature,  or  is  corroborated  by  circumstances,  very  little  weight 
is  due  to  it.'  " 

But,  threats  on  the  part  of  the  deceased  having  been  proved  by  the  concurrent  testi- 
mony of  several  witnesses,  the  court  held  that  the  following  instruction  was  properly  re- 
fused :  "The  statements  of  witnesses  as  to  threats  and  declarations  of  Becker  against  Glass, 
in  the  absence  of  all  persons  except  the  deceased  and  the  witnesses  so  testifying,  is  the 
weakest  of  all  evidence  known  to  the  law,  and  should  be  received  and  weighed  by  the 
jury  with  great  caution."     Becker,  <5rV.,  v.  Crow,  supra. 

And  an  instruction,  asked  for  by  prisoner,  that  unless  the  jury  "are  satisfied  of  the 
honesty  and  veracity  of  the  witnesses  by  whom  confessions  are  attempted  to  be  proved, 
then  such  evidence  is  the  weakest  and  most  unsatisfactory  held  competent  in  law,"  was 
properly  refused.     12  Bush,  186. 

2.  Upon  an  indictment  for  assault  and  battery,  the  Commonwealth,  to  aggravate  the 
punishment,  may  prove  the  defendant's  reasons,  subsequently  alleged,  for  making  the 
assault,  and  that  they  were  without  foundation.     84  Ky.,  593. 

3.  Proof  of  declarations  made  by  the  accused  several  weeks  before  the  homicide  is  com- 
petent for  the  purpose  of  proving  his  malice  against  the  deceased,  although  the  witness 
may  not  have  heard  all  the  conversation;  but  proof  that  the  accused  said  that  the  deceased 
"ordered  me  out  of  his  office  because  I  was  not  armed,"  or  said  "he  was  afraid  to  order 
me  out  of  his  office  because  I  was  armed,"  is  not  competent,  as  in  the  former  case  the 
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deceased  would  have  been  in  fault,  while  in  the  latter  the  accused  would  have  been  in 
fault.     13  Busk,  252. 

4.  "  If  the  witness  called  to  prove  the  confessions  of  the  prisoner  says  he  does  not 
remember  all  the  conversation,  and  that  a  great  many  things  were  said  in  the  conversation 
which  he  did  not  remember,  and  is  still  permitted  to  testify  without  even  stating  that 
he  remembers  the  substance  of  all  that  he  said  at  the  time  on  the  subject,"  his  testimony 
should  be  excluded.     10  Bush,  1 5. 

And,  if  a  witness  for  the  Commonwealth  should  testify  as  to  part  of  the  conversation 
of  the  accused,  he  has  a  right  to  prove  the  entire  conversation  by  the  testimony  of  other 
witnesses;  but  a  judgment  of  conviction  will  not  be  reversed  on  account  of  the  exclusion 
of  such  testimony,  unless  the  bill  of  exceptions  show  that  the  witness  was  introduced  by 
the  Commonwealth.     10  Bush,  15. 

5.  Where  a  witness  for  the  prosecution  remembered  a  part  only  of  the  declaration  of 
the  accused  relative  to  the  homicide,  the  accused  had  the  right  to  introduce  other  wit- 
nesses, who  heard  the  entire  conversation,  to  prove  the  whole,  unless  he  himself  drew 
forth  the  statement  from  the  witness  as  to  the  declaration.     10  Bush,  495. 

6.  Upon  the  trial  of  a  woman  for  the  murder  of  her  husband,  as  an  accessory  before  the 
fact,  proof  of  letters  from  her  to  the  man  charged  with  the  murder  as  principal,  revealing 
a  guilty  love  for  him,  was  held  to  be  competent.     83  Ky.,  566. 

7.  Proof  of  statements  of  the  accused  as  to  why  his  wife,  who  was  a  sister  of  the 
deceased,  had  left  him,  was  incompetent.     89  Ky.,  313. 

8.  Section  240  of  the  Criminal  Code,  which  is  the  same  as  \  238  of  the  Criminal  Code 
of  1854,  declares  that  "a  confession  of  a  defendant,  unless  made  in  open  court,  will  not 
warrant  a  conviction,  unless  accompanied  with  other  proof  that  such  an  offence  was  com- 
mitted ;"  for  decisions  concerning  which,  see  86  Ky.,  321 ;  and  92  Id.%  289,  in  which  an  in- 
struction in  the  language  of  }  240  was  held  to  he  sufficient.     See  notes  to  \  240,  Appendix. 

9.  Proof  of  confessions  of  guilt,  or  of  exculpatory  statements,  made  by  prisoner,  under 
the  influence  of  hope  or  fear  is  inadmissible  against  him  (2  Met.,  30,  387;  8  Bush,  366;  2 
Duv.,  531;  80  Ky.,  470);  aliter,  as  to  confessions  procured  by  deception.  92  Ky.,  287. 
And  a  confession  by  a  prisoner  of  feeble  mind,  in  the  presence  of  a  tumultuous  and 
threatening  crowd,  is  not  convincing  testimony  of  his  guilt.  2  Duv.,  435.  But  proof  of 
a  fact,  the  discovery  of  which  is  made  by  means  of  an  extorted  confession,  is  admissible 
against  the  prisoner;  as,  the  discovery  of  a  hidden  vial  which  had  contained  poison, 
charged  to  have  been  administered  by  the  accused  to  the  deceased.     2  Met.,  30 ;  80  Ky.,  470. 

10.  Whether,  in  view  of  all  the  facts  and  circumstances  attending  a  confession,  it  was 
voluntary  or  induced  by  duress,  is  a  question  of  law  for  the  court.     2  Duv.,  532. 

VI.  Statements  of  co-defendants. 

No  act  or  declaration  of  one  of  several  defendants  jointly  indicted,  made  or  com- 
mitted subsequently  to  the  commission  of  the  offence  charged,  is  competent  evidence 
against  the  other  defendants.     I  Met.,  13  ;  2  Duv.,    531. 

VII.  Statements  of  persons  in  combination. 

1.  Statements  of  persons  who  had  agreed  to  act  with  the  accused,  in  any  hostile  meet- 
ing between  him  and  the  deceased,  as  to  such  contemplated  meeting,  are  competent  evi- 
dence for  the  Commonwealth ;  and,  if  any  such  statement  be  brought  out  by  the  prosecu- 
tion, the  whole  of  the  conversation  at  the  time  is  competent  evidence  for  the  accused;  but 
not  statements  made  at  other  times,  though  during  the  same  day.     15  B.  M.,  539. 

2.  Upon  trial  of  an  indictment  for  shooting  with  intent  to  kill,  it  was  held  that  the 
court  erred  in  refusing  to  permit  the  accused  to  prove  that  a  son  of  the  person  wounded, 
who  was  in  the  store  when  his  father  and  the  accused  entered  it,  and  who  immediately  ran 
up  stairs,  and  returned  with  a  pistol  which  he  snapped  at  the  accused,  had  loaded  it  a  few 
days  before,  then  making  a  contingent  threat  to  shoot  the  accused;  of  which  the  accused 
was  notified  before  the  shooting.     14  B.  M.,  614. 
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3.  But  proof  of  the  statements  of  one,  after  the  commission  of  the  offence,  is  not  admis- 
sible against  another.     78  Ky.t  15;  91  /</.,  563. 

VIII.  Guilty  knowledge. 

Upon  the  trial  of  an  indictment  for  receiving  certain  goods,  knowing  them  to  hate 
been  stolen,  evidence  that  other  stolen  goods  were  found  in  the  possession  of  the  defend- 
ant is  admissible  for  the  purpose  of  showing  guilty  knowledge  on  his  part  that  the  goods, 
for  receiving  which  he  is  indicted,  were  stolen.     3  Met.,  417. 

And  the  fact  that  defendant  had,  about  the  same  time,  tendered  another  altered  bill, 
similar  in  the  character  of  the  alteration  to  the  bill  for  the  tendering  of  which  he  is  prose- 
cuted, is  competent  evidence  to  prove  guilty  knowledge.     1  Duv.$  90. 

IX.  Dying  declarations. 

1.  The  admission  of  proof  of  dying  declarations  is  not  an  infringement  of  the  consti- 
tutional right  of  the  accused  to  confront  the  witnesses  against  him  face  to  face.     16  B.  M.y  15. 

2.  To  be  admissible,  the  declaration  must  be  made  in  extremis,  and  under  a  solemn  sense 
of  impending  dissolution.     Id, 

3.  Where  a  wounded  man  stated  "  that  he  was  a  ruined  and  a  dead  man  unless  he  got 
speedy  relief,"  and  died  in  about  twenty  minutes,  the  court  inclined  to  the  opinion  that  lie 
was  not  under  such  a  sense  of  impending  dissolution  as  to  make  evidence  of  his  declara- 
tions admissible.     17  B.  M.,  317. 

And  a  person's  statement  that  "he  believed  he  would  have  to  die,"  was  not  a  dying 
declaration.     86  Ky.,  434. 

But  the  statement  of  a  person,  about  fifteen  minutes  after  he  was  shot  and  about  twenty 
minutes  before  he  died,  that  "he  hoped  he  would  live  long  enough  to  take  the  gun  home," 
made  other  statements  of  his  admissible  as  dying  declarations.  89  Ky.,  292;  and  see  87 
A>.,  493  to  500. 

The  deceased,  after  being  shot,  told  a  witness  that  the  accused  had  shot  him,  and  stated 
the  circumstances  which  attended  the  shooting;  but  said  he  did  not  believe  that  he  would 
die.  About  an  hour  afterward,  he  re-affirmed  said  statements,  about  the  shooting,  to  an- 
other witness  (his  father),  and  told  him  that  he  had  made  said  statements  to  the  first  named 
witness,  and  had  told  him  that  he  did  not  believe  that  he  would  die;  but  that  he  then  be- 
lieved and  still  believed  that  he  would  die ;  and  had  said  that  he  did  not  believe  it,  because 
a  man  in  the  neighborhood,  after  saying  that  he  believed  he  would  die,  had  got  well  and 
been  disgraced;  and  he  was  afraid  it  would  be  a  reproach  to  him  if  he  should  get  well: 
held,  that  his  statements  were  admissible  as  dying  declarations.     6  Bus  A,  312. 

4.  Dying  declarations  are  only  admissible  in  evidence  where  the  death  of  the  deceased 
is  the  subject  of  the  charge,  and  the  circumstances*  of  the  death  the  subject  of  the  dying 
declaration.  (16  B.  M.t  34).  Evidence  of  dying  declarations  should  be  restricted  to  the 
act  of  killing  and  the  circumstances  immediately  attending  it  and  forming  a  part  of  the 
res  gesta.  The  circuit  court  erred  by -admitting  evidence  which  purported  to  disclose 
former  and  distinct  transactions  not  relating  to  the  particular  facts  constituting  the  sub- 
ject-matter of  the  charge  or  the  identification  of  the  defendant,  from  which  the  jury  might 
have  inferred  the  existence  of  malice  on  the  part  of  the  defendant  toward  the  deceased. 
9  Busk,  11. 

And  expressions  or  ejaculations  not  connected  with  any  statement  antecedent  or  subse- 
quent, and  not  responsive  to  any  inquiries  or  suggestions  of  any  one,  were  not  admissible 
as  dying  declarations  (12  Bus  A,  6);  and  so  as  to  statements  that  the  accused  "killed  me  for 
nothing:  I  never  carried  anything  to  hurt  anyone."  (12  Bush,  271).  But  statements  of 
the  deceased  that  "he  was  wholly  to  blame  for  the  difficulty  and  brought  on  the  trouble 
himself  and  did  not  want  the  accused  prosecuted,"  were  held  to  be  admissible  (92  Ky.y 
183);  and  the  deceased  having  made  the  following  statement  with  reference  to  the  accused: 
"  He  followed  me  to  my  office  armed,  and  insulted  me  about  some  questions  I  had  asked. 
I  was  sitting  at  my  desk  writing  when  he  insulted  me  grossly.     I  ordered  him  to  leave  the 
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room,  but  he  refused  to  go.  I  then  undertook  to  put  him  out,  when  he  drew  his  pistol 
and  tried  to  shoot  me.  I  tried  to  prevent  him.  He  got  the  advantage  of  me  and  shot  me 
in  the  abdomen" — it  was  held  that  all  said  statements, except,  perhaps,  the  words  "he  fol- 
lowed me  to  my  office  armed, "  were  admissible  as  dying  declarations  (13  Bush,  259);  and 
statements  of  the  deceased,  in  substance,  that  "when  he  was  shot  he  was  not  doing  any- 
thing; did  not  then  see  the  accused,  and  that  he  was  shot  for  nothing,"  were  held  to  be 
admissible,  except  the  words  "that  he  was  shot  for  nothing"  (89  Ky.,  210);  and  the  state- 
ment of  the  deceased,  concerning  the  shooting  of  him  by  the  accused,  "that  he  and  the 
accused  were  playing,  and  that  it  was  an  accident,"  was  held  to  be  admissible.   89  Ky,,  293. 

5.  Oral  proof  of  dying  declarations  is  admissible  unless  it  appears  that  the  declarations 
were  reduced  to  writing  (91  Ky.,  203);  and,  if  reduced  to  writing,  the  writing  should  be 
produced  if  possible;  but,  whether  read  to  the  jury  or  not,  it  does  not  prevent  proof  of 
other  declarations  not  reduced  to  writing  (90  Ky.,  64).  And  statements  of  the  deceased 
having  been  reduced  to  writing  when  he  believed  he  would  recover,  about  two  hours  after- 
ward, believing  that  he  would  die,  he,  referring  to  that  statement,  said  it  was  true;  and  it 
was  held  to  be  competent.     78  Ky.,  380. 

6.  Dying  declarations  of  third  persons  are  inadmissible:  thus,  on  the  trial  of  A  for 
murdering  6,  C's  death-bed  declaration  that  he  murdered  B  is  not  competent.  Davis  v. 
Com.,  15  Ky.  L.  R.,  396. 

X.  Opinions  of  experts  and  other  witnesses. 

1 .  Opinions  of  experts. 

The  opinions  of  experts  upon  questions  of  art  or  science,  to  be  admissible  as  evidence, 
must  always  be  predicated  upon  and  relate  to  the  facts  established  by  the  proof  in  the  case. 
Mere  professional  opinions  upon  abstract  questions  of  science,  having  no  proper  relation 
to  the  facts  upon  which  the  jury  are  to  pass,  tend  to  lead  their  minds  away  from  the  true 
and  real  points  of  inquiry,  and  should  therefore  always  be  excluded.  2  Met,,  17;  14 
Bush,  398. 

As  to  what  constitutes  an  expert  concerning  insanity,  see  88  Ay.,  512. 

2.  Opinions  of  other  witnesses, 

(1)  On  a  trial  for  murder,  evidence  of  previous  threats  of  the  accused  was  given,  the 
witness  stating  that  the  name  of  the  deceased  was  not  called,  but  that  witness  took  it  that 
accused  was  talking  about  deceased:  held,  error  to  admit  this  testimony  against  defendant's 
objection.     9  Bush,  224. 

But  it  was  competent  for  defendants  to  prove  a  threat  made  by  the  deceased  just  before 
he  was  killed,  though  it  was  not,  in  terms,  directed  at  them,  as  all  the  circumstances  showed 
that  it  referred  to  them.     89  Ky.,  644. 

(2)  The  opinions  of  a  non-professional  witness,  as  to  the  sanity  of  the  accused,  may  be 
admitted,  if  the  court  be  satisfied  that  the  witness  had  an  opportunity,  by  association  and 
observation,  to  form  an  opinion  as  to  his  sanity.  (14  Bush,  398).  But  the  court  properly 
excluded  testimony  that  the  accused  was  of  a  weak  mind,  and  properly  refused  to  instruct 
the-  jury  as  to  insanity,  the  evidence  showing  no  more  than  that  the  accused  was  an  ignor- 
ant, illiterate,  and  passionate  man.     81  Ky.,  357. 

(3)  A  defendant  charged  with  murder  may  testify  that  he  believed  he  was  in  danger. 
90  Ky.,  598. 

(4)  When  an  attending  physician  was  called  on  to  testify  long  after  the  birth  of  a  child 
as  to  whether  it  was  born  alive,  his  opinion  then  formed  from  actual  observation  and  ex- 
amination, and  distinctly  stated  by  him  as  a  witness,  ought  not  to  be  rejected,  although 
the  reasons  given  by  him  for  that  opinion  may  not  be  entirely  convincing.     91  Ky.,  303. 

XI.  Secondary  and  hearsay  evidence. 

I.  The  statements  of  a  witness  as  to  the  rules  of  the  code  duello,  in  relation  to  sending 
and  accepting  challenges,  upon  an  indictment  against  a  party  for  sending  a  challenge,  are 
inadmissible.     The  code  itself  should  have  been  produced.     4  Met.,  1. 
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2.  See,  in  the  case  last  cited,  a  statement  of  circumstances  under  which  a  copy  of  the 
correspondence  between  duelists  was  held  to  be  competent  evidence. 

3.  Hearsay  evidence  is  incompetent;  such  as  proof  of  the  statements  of  a  witness  be- 
fore an  examining  court,  it  not  being  shown  that  his  personal  attendance  could  not  be 
procured  (3  Bush,  3) ;  or  proof  of  exclamations  of  persons  witnessing  a  homicide.  10  Busk, 
576;  but  see  note  IV,  ante,  p.  69. 

4.  An  error  in  admitting  such  testimony  was  not  cured  by  instructing  the  jury  to  dis- 
regard it,  "except  so  far  as  it  harmonized  with  facts  afterwards  developed."     3  Bush,  3. 

XII.  Character  of  the  accused  and  of  his  co-defendants. 

1.  Evidence  of  the  good  character  of  the  prisoner,  up  to  the  time  of  the  discovery  of 
the  offence  (80  Ay.,  484),  is  admissible;  on  the  ground  that  an  individual  who  has  main- 
tained an  unblemished  character  up  to  the  time  that  he  is  charged  with  the  crime  may 
avail  himself  of  that  fact  as  some  evidence  that  he  did  not  commit  it;  but  unless  he  has 
testified  for  himself,  the  prosecution  is  not  allowed  to  call  witnesses  to  his  bad  character, 
unless  to  rebut  evidence  of  good  character  adduced  by  him;  and  the  evidence,  when  ad- 
missible, must  be  restricted  to  the  trait  of  character  which  is  in  issue,  or  ought  to  bear 
some  analogy  and  reference  to  the  nature  of  the  charge  (6  Bush,  312);  and,  a  fortiori, 
proof  of  the  bad  character  of  the  prisoner's  mother  or  brother  is  inadmissible.  81  Ky., 
450. 

2.  Upon  the  trial  of  a  defendant  jointly  indicted  with  others  for  murder,  he  has  no 
right  to  prove  that  they  are  of  good  character.     Omer  v.  Com.,  15  Ky.  L.  R.,  694. 

XIII.  Character  of  the  deceased. 

a.  In  Payne  v.  Commonwealth,  1  Met.,  370,  approved  in  Riley  v.  Commonwealth,  15  Ky. 
L.  R.9  47,  the  accused  was  permitted  to  prove  that  the  deceased  "was  a  man  of  violent, 
cruel,  and  blood-thirsty  temper  and  disposition  ;  that  he  was  in  the  constant  habit  of  car- 
rying concealed  deadly  weapons,  and  was  scarcely  ever  known  to  be  out  of  his  house  with- 
out them ;"  and  see  14  Bush,  352. 

XIV.  Character  of  witness. 

i.  Section  599  of  the  Civil  Code  forbids  evidence  of  the  good  character  of  a  witness, 
unless  his  general  reputation  has  been  impeached ;  and  that  rule  was  held  to  be  applicable 
in  criminal  cases.     87  Ky.,  40,  41. 

2.  Evidence  of  particular  facts  as  affecting  the  credibility  of  a  witness  is  inadmissible. 
In  impeaching  the  credit  of  a  witness  the  examination  must  be  confined  to  his  general 
moral  character  or  his  general  character  for  truth  and  veracity  at  the  time  of  trial  (18  B.  M.f 
792;  $  Bush,  511;  6  Id.,  316;  87  Ky.,  201;  89  Id.,  313);  and  according  to  Mitchell  r. 
Com.,  78  Ky.,  219,  evidence  of  the  character  of  the  witness  three  years  before  the  time  of 
trial  would  be  admissible  if  there  was  other  evidence  of  his  bad  character  at  that  time,  and 
not  otherwise;  but  in  Davis  v.  Com.,  15  Ky.  L.  R.,  396,  such  evidence  was  held  to  be 
admissible  as  to  the  character  of  the  witness  two  years  before  the  trial,  apparently  with- 
out reference  to  any  other  evidence  on  the  subject. 

3.  The  foregoing  rules  apply  to  a  prisoner  who  has  testified  for  himself.  86  Ky.,  13; 
87  Id.,  201 ;  89  Id.,  209;  Crump  v.  Com.,  14  Ky.  L.  R.,  450. 

4.  The  reputation  of  a  witness  may  be  impeached  without  reference  to  the  materiality 
of  his  testimony.     Davis  v.  Com.,  supra. 

5.  Statements  that  the  witness  knows  the  prosecuting  witness,  knows  her  neighbors, 
and  knows  her  character  from  rumor,  do  not  qualify  him  to  testify  as  to  her  general  moral 
character  or  character  for  truth.     14  Bush,  182. 

6.  See  further,  as  to  impeaching  the  credibility  of  a  witness,  Civil  Code,  f}  596  to  598. 

XV.  Contradiction  of  witness. 

I.  As  a  general  rule,  a  witness  can  not  be  examined  as  to  any  collateral  fact,  merely  for 
the  purpose  of  contradicting  him  by  other  evidence  concerning  that  fact,  and  thereby  to 
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discredit  him;  and  his  answers  to  such  questions  can  not  be  contradicted  by  the  party  who 
Asks  them.     15  B.  M.t  539;  14  Bush,  340;  80  Ky.,  511 ;  82  Id.,  164. 

But  that  rule  does  not  apply  to  a  defendant's  questions  as  to  the  feelings  of  the  witness 
toward  him.     15  B.  M.,  545;  14  Bush,  357. 

2.  A  witness  who  denies  the  existence  of  a  fact  which  is  favorable  to  the  party  intro- 
ducing him  can  not  be  contradicted  by  proving  that  he  had  previously  admitted  the  exist- 
ence of  such  fact;  but  if  he  state  a  fact  prejudicial  to  such  party,  the  latter  has  a  right  to 
prove  that  he  had  made  statements  to  others  inconsistent  with  his  present  testimony,  or  to 
prove  by  other  evidence  that  his  statement  is  untrue.     2  Met.,  17;  12  Bush,  181. 

3.  Before  evidence  can  be  adduced  to  impeach  a  witness  by  proof  of  statements  con- 
tradictory of  what  he  has  testified,  he  must  be  inquired  of  as  to  such  statements,  with  cir- 
cumstances of  time,  place,  and  persons  present;  and  the  fact  that  the  witness  sought  to  be 
impeached  is  dead  does  not  alter  that  rule.     81  Ay.,  250. 

4.  Evidence  which  tended,  though  not  conclusively,  to  show  that  the  witness  had  testi- 
fied falsely,  was  held  to  be  admissible.     89  Ky.,  312. 

5.  Upon  an  indictment  for  murder,  the  deceased  having  been  killed  by  pistol  shots  in 
an  affray  among  many  persons,  a  witness  testified  that  the  accused  had  no  pistol  on  that 
occasion;  and  it  was  held  to  be  a  prejudicial  error  to  allow  a  former  grand  juryman  to 
testify  that  the  witness  had  stated  to  the  grand  jury  that  he  saw  the  accused  shoot  the 
deceased,  without  an  instruction  that  this  was  only  to  be  considered  as  being  contradictory 
of  defendant's  witness.     91  Ky.,  233-34. 

XVI.  Threats. 

1.  If  it  be  proved  that  the  deceased  made  threats  against  the  prisoner,  which  were  com- 
municated to  him,  proof  of  other  threats  not  communicated  is  admissible.     15  B.  M.,  539. 

2.  Proof,  for  the  accused,  that  his  mother's  life  had  been  threatened  by  the  deceased, 
was  competent  for  the  purpose  of  weakening  the  testimony  of  a  witness  that  the  families 
were  on  amicable  terms.     13  Bush,  610. 

3.  There  being  a  conflict  of  evidence  upon  the  question  whether  A  or  the  accused 
killed  the  deceased,  the  accused  had  a  right  to  prove  that  A  had  threatened  to  kill  him. 
14  Bush,  106. 

4.  Proof  of  threats  by  the  deceased,  though  not  communicated  to  the  accused,  is  ad- 
missible upon  the  question  whether  he  or  the  deceased  began  the  difficulty.  85  Ky.,  77; 
89  Id.,  648,  657. 

5.  Upon  the  trial  of  an  indictment  for  shooting  with  intent  to  kill,  the  accused  having 
had  a  previous  difficulty  with  the  person  wounded,  evidence  that  a  son  of  the  latter  had, 
several  days  before  the  shooting,  loaded  a  pistol,  and  then  made  a  contingent  threat  to 
shoot  the  accused,  which  was  communicated  to  him,  was  competent  evidence  in  his  behalf. 
14  B.  M,,  614. 

6.  In  Carico  v.  Commonwealth,  7  Bush,  129,  evidence  was  offered  that  a  man  named 
Offert,  then  dead,  had  told  the  accused  that  the  deceased  had  armed  himself  with  a  shot- 
gun to  kill  him:  held,  that,  though  "what  Offert  said  was  not  legal  evidence  of  Smith's 
arming  himself  to  kill  appellant,  it  was  competent  to  prove  that  the  appellant  had  so  heard 
and  may  have  had  a  right  so  to  believe,  and  to  that  extent,  and  for  that  purpose,  it  was 
admissible." 

XVII.  Circumstantial  evidence. 

1.  Circumstantial  evidence,  when  competent,  should  be  left  to  the  jury,  like  other  evi- 
dence, without  caution  or  suggestion  by  the  court  as  to  its  value  or  the  necessity  of  scru- 
tinizing it  closely.     11  Bush,  282. 

2.  Death  of  a  person  charged  to  have  been  murdered  may  be  established  by  circum- 
stantial evidence.     81  Ky.,  327. 

3.  Evidence  is  admissible  to  show  that  the  accused  procured  the  absence  of  witnesses 
against  him  (12  Bush,  272);  or  that  he  feigned  insanity.     87  Ky.,  440. 
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4.  On  an  indictment  for  forgery,  by  altering  a  check,  proof  that  it  had  been  delivered 
to  the  accused,  and  that  he  got  the  money  on  it,  should  have  been  submitted  to  the  jury 
as  evidence  that  he  altered  it.     Com.  v.  Hide,  15  Ky,  L,  R.,  264. 

5.  Upon  the  trial  of  L  for  murdering  O,  who  was  killed  by  L  in  the  street  soon  after 
leaving  L's  house,  it  appeared  that  two  or  three  shots  had  been  heard  in  the  house  and 
that  L's  wife  had  been  wounded ;  and  proof  of  L's  admission,  that  he  fired  the  shot  which 
wounded  her,  was  held  to  be  admissible,  to  rebut  any  presumption  which  might  otherwise 
have  arisen  that  it  was  fired  by  O.     12  Busk,  1. 

6.  Letters  from  the  accused  to  others  are  admissible  to  show  his  relations  with  the 
deceased  and  that  he  had  a  motive  for  the  murder.     89  Ky,,  362-63. 

7.  When  the  proof  is  conflicting  as  to  whether  the  accused  or  another  person  commit- 
ted the  murder,  the  accused  has  a  right  to  prove  that  the  deceased  had  been  threatened, 
&c,  by  that  person.     14  Bush,  106. 

8.  Where  circumstantial  evidence  has  to  be  relied  upon  in  a  criminal  case,  any  fact 
which  is  necessary  to  introduce  or  explain  another,  or  which  afforded  an  opportunity  for 
any  transaction  which  is  in  issue,  or  shows  facilities  or  motives  for  the  commission  of  the 
crime,  may  be  proved.     89  Ky.,  362. 

9.  The  accused  testified  that  the  deceased  had,  at  a  certain  time,  applied  to  him  as  a 
physician  to  prescribe  for  a  young  lady,  telling  him  that,  having  seduced  her,  he  had  given 
her  medicine,  from  which  she  was  suffering,  and  upon  witness*  refusal  to  prescribe,  the 
deceased  became  angry  and  threatened  to  whip  him :  held,  that  it  was  competent  for  the 
Commonwealth  to  prove,  by  the  young  lady  referred  to  and  by  members  of  her  family, 
that  at  the  time  stated  there  was  nothing  the  matter  with  her,  as  it  tended,  indirectly  at 
least,  to  contradict  the  accused.     89  Ky,,  305. 

10.  Evidence  offered  by  a  railroad  company,  indicted  for  creating  a  nuisance,  as  to  the 
absence  of  casualties  on  other  roads  conducted  in  a  more  populous  community,  and  at  in- 
tersections  of  highways  more  generally  used  than  the  crossing  of  the  turnpike  in  question, 
was  properly  excluded.     80  Ky,,  143. 

11.  The  offer  of  the  Commonwealth  to  prove  that  the  prisoner,  after  the  indictment, 
forfeited  his  bail-bond  and  eluded  arrest  for  two  years,  was  properly  rejected.  14  Bush,  1 14. 

12.  Proof  of  husband's  previous  ill  treatment  of  his  wife  is  admissible  to  show  that  his 
attempt  to  kill  her  was  prompted  by  malice  and  not  by  sudden  heat  and  passion.  92 
Ky„  456. 

13.  When  the  evidence  showed  that  the  deceased  had  used  threatening  language  to- 
ward the  accused,  of  which  the  latter  had  been  informed,  and  tended  to  show  that  the  de- 
ceased had  sought  the  accused  in  anger,  and  the  Commonwealth  had  showed  that  the 
deceased  had  no  weapon  on  his  person  when  shot  by  the  accused,  evidence  showing  a  well- 
known  habit  of  the  deceased  of  carrying  a  pistol,  and  his  reputation  as  a  man  of  violent 
and  ugly  temper,  was  competent.     Riley  v.  Com.,  15  Ky.  L.  R.,  46;  and  see  I  Met.,  370. 

14.  Though,  when  several  felonies  are  parts  of  the  same  transaction,  evidence  of  all  is 
admissible  on  the  trial  of  an  indictment  for  one ;  upon  an  indictment  for  a  single  larceny, 
proof  of  another  larceny  committed  at  a  different  time,  or  of  extravagant  habits  of  the 
accused,  is  not  admissible.     82  Ky.,  173. 

XVIII.  Preponderance  of  evidence.     See  \  238  and  notes. 

XIX.  Evidence  as  to  divers  matters. 

1.  Assault,  proof  of  battery  inadmissible  upon  indictment  for.     See  14  Bush,  18a 

2.  Code  duel/o,  proof  of.     See  4  Met.,  I. 

3.  Conspiracy.     See  Criminal  Code,  §§234,  241,  and  notes. 

4.  Counterfeit  Money,  proof  of  knowingly  tendering.     See  1  Duv.,  90. 

5.  Diagram,  right  of  witness  to  use.     See  89  Ky,,  311. 

6.  Drunkenness. 

(I)  When  a  felonious  intent  is  essential  to  constitute  an  offence,  such  as  the  offence  of 
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robbery,  the  accused  may  show  that  he  was  too  drunk  to  have  any  intent  at  the  time  he 
committed  the  act.     92  Ky.,  522.     And  see  note  8,  post,  p.  82. 

(2)  A  defendant  charged  with  murder  may  prove  that  he  was  drunk,  not  as  an  excuse 
for  the  offence  but  as  bearing  upon  the  existence  or  non-existence  of  malice ;  and  in  suth 
a  case  no  instruction  should  be  given  as  to  insanity.     86  Ky.,  no;  88  Id.,  29. 

7.  Escape. 

(1)  On  the  trial  of  one  indicted  for  escape  from  the  penitentiary,  a  certified  copy  of  the 
judgment  of  the  circuit  court,  sentencing  him  to  the  penitentiary,  is  competent  to  prove 
that  he  was  legally  in  the  custody  of  its  keeper,  without  a  transcript  of  the  whole  record. 
2  Duv.,  239. 

(2)  As  to  proving  an  excuse  for  flight,  to  rebut  the  inference  of  guilt  which  might  arise 
therefrom,  see  14  Bush,  340. 

8.  Exclusion  of  Evidence  by  Court.  The  court  should,  of  its  own  motion,  exclude  in- 
competent evidence  against  an  infant.     81  Ky.,  448. 

9.  Foreign  Corporation,  proof  of  existence  of.     See  I  Duv.,  90. 

10.  Forgery.  Indictment  for  forging  an  order  for  $1.75  was  sustained  by  proof  that 
the  accused  wrote  the  figure  "  1 "  before  the  figures  "75,"  so  as  to  make  the  order  read 
•'$1.75."    90  A>.,  262. 

11.  Gaming,  proof  of  setting  up  a  game  of  cards.    See  Harper  v.  Com.,  14  Ky.  L.  R.,  163. 

12.  Grand  Jurors,  testimony  of.     See  3  Busk,  19;  91  Ky.,  230;  92  Id.,  120. 

13.  Identity  of  Accused,  proof  of.     See  80  Ky.,  483. 

14.  Insanity.  See  16  B.  At.,  587;  4  Met.,  227;  I  Duv.,  224;  14  Bush,  401;  81  Ky., 
357,  45*  J  86  Id.,  no;  88  Id.,  509;  92  Id.,  452,  4»5»  630. 

15.  Larceny. 

(1)  Upon  an  indictment  for  larceny,  proof  of  the  commission  of  other  larcenies  from  other 
persons  is  inadmissible.     78  Ky.,  15;  82  Id.,  173. 

(2)  As  to  evidence  concerning  the  ownership  of  stolen  property.  See  Criminal  Code, 
\  128,  and  notes. 

16.  Manslaughter.  Upon  an  indictment  for  manslaughter,  proof  of  malice  is  inadmis- 
sible.    89  Ky.,  287. 

17.  Marriage,  proof  of  by  foreign  record.     See  92  Ky.,  34. 

18.  Municipal  Bonds,  evidence  of  genuineness  of.     See  80  Ky.,  480. 

19.  Negro  Testimony.     See  2  Bush,  5. 

20.  Obtaining  Money  by  False  Pretences.     See  92  Ky.,  510. 

21.  Perjury  and  False  Swearing.     See  92  Ky.,  460. 

22.  Receiving  Stolen  Goods  knowing  that  they  were  stolen.     See  3  Met.,  417. 

23.  Records. 

(1)  Transcript  of  proceedings  before  a  justice  of  the  peace,  in  which  he  imposes  a 
fine.     3  Met.,  1. 

(2)  Record  of  proceedings  of  justices  acting  as  examining  court.     12  Bush,  84. 

(3)  Record  of  divorce  proceedings  in  another  State.     See  13  Bush,  318. 
(4)*  Registry  of  marriage  in  a  foreign  country.     See  92  Ky.,  34. 

(5)  Record  of  a  judgment  against  A,  upon  an  indictment  of  A  and  6.  See  14  Bush,  166. 

24.  Somnolentia  or  somnambulism,  admissibility  of  proof  of.     See  78  Ky.,  183. 

25.  Voting  by  ballot,  proof  of.     See  90  Ky.,  53. 

§  224  [223].  Rebutting  evidence.  The  parties  may  then  respectively 
offer  rebutting  evidence  only,  unless  the  court,  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon  their  original 
case. 

As  to  the  court's  control  over  the  order  of  introducing  evidence,  see  90  Ky.,  596,  in 
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which,  allowing  a  witness  introduced  by  the  Commonwealth  in   rebuttal,  to  testify  ii 
chief,  was  held  to  be  a  material,  prejudicial  error. 

§  225  [226]'  Instructions.  The  court  shall,  on  the  motion  of  either 
party,  and  before  any  argument  to  the  jury,  instruct  the  jury  on  the  law 
applicable  to  the  case,  which  shall  always  be  given  in  writing. 

I.  RULES  CONCERNING  INSTRUCTIONS  GENERALLY. 

1.  Instructing  jury  after  commencement  of  argument. 

2.  Oral  instructions. 

3.  Rights  and  duties  of  court  and  jury  with  reference  to  instructions. 

4.  Enumeration  of  collateral  facts. 

5.  Grouping  of  prominent  facts. 

6.  Assuming  facts. 

7.  Prolixity. 

8.  Abstract  instructions. 

9.  Positive  and  negative  testimony. 
IO.  Weight  of  evidence. 

I I .  Reasonable  doubt. 

12.  Provocation. 

1 3.  Circumstantial  evidence. 

14.  Incompetent  evidence. 

15.  Referring  law  to  jury. 

1.  Instructing  jury  after  commencement  of  argument. 

It  is  not  error  to  give  an  explanatory  instruction  after  the  argument  commences.  6 
Bush,  326. 

But,  the  jury  having  found  the  accused  guilty  of  manslaughter,  and  fixed  the  punish- 
ment at  ten  years  confinement,  under  an  erroneous  instruction  that  such  was  the  legal  min- 
imum, the  court  modified  the  instruction  and  resubmitted  the  case,  the  result  being  a  ver- 
dict for  four  years  confinement ;  and  it  was  held  that  the  court  should  have  set  aside  the 
first  verdict  and  granted  a  new  trial.     90  Ky.,  654. 

As  to  giving  additional  instructions,  see  J  249. 

2.  Oral  instructions. 

A  remark  by  the  court  to  the  jury  that  "  the  defendant's  attorney  had  let  down  the 
fence  and  that  all  is  now  before  jury,"  amounted  to  an  oral  instruction,  and  was  therefore 
erroneous.     3  Bush,  532.     But  see  14  Bush,  345-6. 

In  Payne  v.  Commonwealth,  1  Met.,  377-8,  it  was  held  that  the  court  had  no  right  to 
make  to  the  jury  oral  explanations  of  written  instructions;  and  that  the  error  was  not 
cured  by  reducing  the  verbal  explanations  to  writing,  and  sending  them  to  the  jury  on  the 
day  after  they  had  retired  to  consider  the  case. 

An  oral  admonition  by  the  court,  after  admitting  incompetent  evidence,  that  the  jury 
must  not  permit  it  "to  aggravate  or  palliate  the  offence,"  for  which  the  prisoner  was  tried, 
did  not  cure  the  error  in  admitting  it.     12  Bush,  I. 

3.  Rights  and  duties  of  court  and  jury  with  reference  to  instructions. 
It  is  the  duty  and  right  of  the  court  to  instruct  the  jury,  in  criminal  cases,  as  to  the 

law  of  the  case,  and  it  is  the  duty  of  the  jury  to  regard  such  instructions  as  containing  the 
law;  but  if  they  disregard  them  and  acquit  the  accused,  the  court  could  not,  for  that 
reason,  grant  a  new  trial.  Thus  far  juries  have  the  ultimate  decision  of  the  law  as  well 
as  the  facts.     1  Met.,  1. 

4.  Enumeration  of  collateral  facts. 

"The  instructions  given  are  nearly  all  objectionable  because  of  an  attempt  made  to 
enumerate  the  collateral  facts  which   the  evidence  tended  to  prove,   instead  of  being 
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hypothecated  upon  the  facts  necessary  to  constitute  guilt  or  make  out  a  defence.     The 

objection  to  an  attempt  to  enumerate  the  facts  which  the  evidence  tends  to  prove,  instead 

of  basing  the  instructions  on   the   facts  necessary  to  be  found  by  the  jury,   is,   that   it 

unnecessarily  lengthens  the  instructions,  and  is  on  that  account  calculated  to  confuse  and 

mislead  the  jury ;  and  it  is  liable  to  the  further  objection,  that,  by  giving  prominence  to 

the   facts  enumerated,  other  facts  not  recited  seem  to  be  subordinated,  and  may  on  that 

account  be  overlooked  by  the  jury ;  or  they  may  conclude  that  as  the  court  has  referred  to 

a  part,  and  omitted  to  mention  other  facts  which  the  evidence  tends  to  prove,  such  facts 

were  deemed  by  the  court  of  no  importance.     Instructions  ought,  therefore,  as  a  general 

rule,  to  be  based  only  upon  such  facts  as  must  be  found  by  the  jury  in  order  to  establish 

guilt,  or  to  make  out  a  defence;  thus  leaving  to  counsel  to  argue  the  evidence  tending  to 

establish  the  essential  facts,  and  to  the  jury  to  decide  how  far  the  evidence  establishes 

them."     10  Bush,  497. 

Upon  an  indictment  for  larceny,  an  instruction  that  the  jury  might  take  into  consider- 
ation the  publicity  with  which  the  property  had  been  taken,  kept,  and  sold  by  the  accused, 
-was  properly  refused.     13  Bftsh,  155. 

5.  Grouping  of  prominent  facts. 

Concerning  the  following  instruction:  "If  the  jury  are  satisfied  from  the  evidence, 
that  the  accused,  Williams,  went  off  and  armed  himself,  and  returning  renewed  the  attack 
upon  Childs,  who,  seeing  Williams  approach,  fled  for  his  life,  and  Williams,  following 
after  with  his  missile,  overtook  and  killed  him,  then  Williams  is  guilty  of  murder,"  the 
court  said:  "This  instruction  is,  in  our  opinion,  liable  to  the  objection  that,  in  it,  certain 
prominent  facts  which  the  evidence  conduced  to  prove  are  grouped  together;  and,  irre- 
spective of  others,  [are]  stated  hypothetically  to  the  jury  as  constituting  sufficient  grounds 
for  finding  the  defendant  guilty  of  murder.  But  a  still  more  serious  error  in  the  instruction 
is  that  the  jury  were  thereby  told,  in  effect,  not  merely  that  the  facts  therein  supposed 
were  evidence  from  which  they  might  find  that  the  killing  of  Childs  was  both  malicious 
and  without  legal  excuse,  and  therefore  murder;  but  that  those  facts,  if  true,  were  con- 
clusive of  the  questions  both  of  malice  and  excuse,  whatever  other  evidence  there  may 
have  been  tending  either  to  excuse  the  killing  or  reduce  the  offence  from  murder  to  man- 
slaughter."    9  Bush,  274.     And  see  ti  Bush,  351. 

6.  Assuming  facts. 

Concerning  the  following  instruction:  "If  the  jury  believe  from  the  evidence,  to  the 
exclusion  of  a  reasonable  doubt,  that  the  accused,  not  in  his  apparently  necessary  defence, 
but  of  his  malice  aforethought,  and  without  considerable  provocation  given  at  the  time  he 
assaulted  and  struck  the  deceased  with  a  piece  of  wood,  which  was  likely  to  produce  death 
when  used  as  he  did  use  it,  and  that  deceased  died  within  a  year  and  a  day  after  the  blow 
was  stricken,  from  the  injury  inflicted  by  the  blow,  they  ought  to  find  him  guilty  of  mur- 
der, although  they  may  not  believe  he  intended  to  kill  him.  If  the  jury  shall  believe  from 
the  evidence  that  deceased  gave  accused  considerable  provocation,  and,  being  so  provoked, 
he  suddenly,  on  the  impulse  of  the  moment,  seized  a  piece  of  wood  and  struck  him,  not  in 
his  self-defence  or  in  malice,  and  not  with  an  intention  to  kill  him,  and  he  died  from  the 
injuries  resulting  from  the  blow,  he  is  guilty  of  manslaughter,"  the  court  said  that  it  was 
objectionable,  "in  that  it  assumes  as  a  fact  that  the  appellant  used  the  instrument,  with 
which  he  was  charged  with  having  slain  Goennewein,  in  a  manner  calculated  to  produce 
death."     9  Bush,  14. 

Upon  an  indictment  for  murder,  there  was  no  evidence  as  to  who  commenced  the  con- 
flict :  to  an  instruction  asked  for  by  the  accused  defining  the  law  of  self-defence,  the  court 
added  the  words  "  unless  they  [the  jury]  shall  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  Terrill  [the  accused]  sought  and  himself  commenced  the  conflict ;"  which 
was  held  to  be  erroneous.    13  BUsh,  246.  And  see  10  Bush,  19,  499 ;  80  Ky,,  348 ;  85  Id.,  287. 
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7.  Prolixity. 

In  Moore  v.  Commonwealth,  7  Bush,  192,  the  court,  without  stating  what  instructions 
were  given,  said :  "The  instructions,  as  given  at  the  instance  of  the  Commonwealth, seem 
to  us  to  have  been  too  numerous  and  prolix  for  a  perspicuous  presentation  of  the  law  of 
the  case."     And  see  I  Duv.,  226;  2  Id.,  436. 

8.  .Abstract  instructions. 

Concerning  the  following  instruction:  «« Where  there  is  a  conflict  in  the  testimony  of 
witnesses,  the  one  side  being  of  an  affirmative,  and  the  other  of  a  negative  character,  the 
affirmative  character  of  testimony  is  preferred,  and  is  entitled  to  the  greater  weight  by  tbc 
jury  in  making  up  their  verdict,"  the  court  said:  "This  instruction  contains  a  mere  ab- 
stract principle  of  law  that  is  often  applied  by  the  judicial,  discriminating  mind  to  the  facts 
of  a  case,  in  order  to  arrive  at  the  truth,  without  doing  injustice  to  either  party ;  but  we 
are  satisfied  that  the  effect  of  such  an  instruction,  and  particularly  in  a  case  like  this,  would 
be  to  mislead  the  jury."     8  Bush,  182;  and  see  81  Ay.,  488. 

Instruction  that  the  jury  is  the  sole  judge  as  to  the  evidence  and  credibility  of  wit- 
nesses, though  erroneous,  is  not  generally  ground  for  a  reversal.    86  Ky.,  609;  87  Id.,  50a 

9.  Positive  and  negative  testimony. 

See  Louisville  Chemical  Works  v.  Commonwealth,  8  Bush,  179,  for  an  apt  illustration  and 
application  of  the  rules  of  law  upon  this  subject. 

10.  Weight  of  evidence. 

(1)  The  English  practice  of  charging  the  jury  upon  the  facts,  and  commenting  upon 
the  weight  of  the  evidence,  was  abolished  by  the  Criminal  Code  of  Practice,  which  requires 
the  court  to  instruct  the  jury  upon  the  "law  applicable  to  the  ease,*1  and  whjch,  by  a  clear  im- 
plication, prohibits  the  court  from  making  suggestions  to  the  jury  as  to  the  weight  of  any 
particular  species  of  evidence,  or  what  consideration  they  should  give  it.  Brady  v.  Com- 
monwealth, 1 1  Bush,  285.  [In  a  civil  case,  decided  in  1847,  i*  was  held  that,  independently 
of  any  statute,  the  right  to  charge  the  jury  upon  the  facts  did  not  exist  in  Kentucky. 
Howard et  al.  v.  Coke  et  al.,  7  B.  M.,  655.] 

(2)  An  instruction  that  if  the  jury  believe  that  any  witness  has  sworn  falsely  as  to  any 
material  fact,  they  may,  if  they  think  proper,  disregard  his  entire  testimony,  is  erroneous 
and  presumptively  prejudicial.     84  Ky.,  449;  and  see  92  Id.,  617,  618. 

(3)  The  court  has  no  right  to  direct  the  attention  of  the  jury  to  the  interest  of  wit- 
nesses in  the  result  or  character  of  statements  made  by  them.     85  Ky,,  129. 

(4)  In  Adwell  v.  Commonwealth,  17  B.  Af.,  319,  the  court  said :  "The  position  assumed 
on  the  part  of  the  defendant,  in  the  sixth  instruction  asked  for,  was  obviously  erroneous, 
and  was  therefore  properly  overruled  by  the  court.  The  proposition  it  contained  was  that, 
if,  in  the  opinion  of  the  jury,  one  of  the  witnesses  for  the  Commonwealth,  by  the  name 
of  Lloyd,  was  incapable  from  age,  blindness,  or  other  cause,  of  so  observing  the  accused 
as  to  enable  him  to  identify  him,  with  undoubted  certainty,  they  should  acquit  the  pris- 
oner, unless  they  believe,  beyond  a  reasonable  doubt,  that  he  was  identified  by  other  proof 
in  the  cause,  independent  of  Lloyd's  testimony.  The  effect  of  the  instruction,  as  asked, 
would  have  been  to  exclude  Lloyd's  testimony  from  the  consideration  of  the  jury  alto- 
gether, if  it  alone  was  not  sufficient  to  identify  the  accused,  with  undoubted  certainty,  as 
one  of  the  persons  who  committed  the  murder,  although  the  jury  might  have  regarded  it 
as  entirely  sufficient  for  that  purpose,  in  conjunction  with  the  other  testimony  in  the  cause. 
The  jury  had  an  undoubted  right  to  consider  all  the  testimony  together,  and  to  give  to 
each  part  of  it  such  weight  as,  in  their  opinion,  it  was  justly  entitled  to.  The  proposition 
that  each  part  of  it  should  be  separately  considered  and  passed  upon  by  the  jury,  had 
neither  the  sanction  of  law  nor  reason  to  sustain  it." 

(5)  Evidence  of  confessions,  like  evidence  of  other  facts,  is  to  be  weighed  by  the  jury, 
and  the  court  has  no  more  right  to  caution  them  in  regard  to  such  evidence  than  in  regard 
to  any  other  species  of  evidence.     12  Bush,  187. 
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11.  Reasonable  doubt.     See  J  238,  and  notes  thereto. 

12.  Provocation. 

•*  Mere  words  or  gestures,*  though  they  may  excite  passion,  do  not  constitute  such  prov- 
ocation as  will  of  itself  extenuate  a  homicide  committed  with  a  deadly  weapon,  and  make 
it  manslaughter."     14  B.  M.,621. 

But  in  7  Busky  678,  the  court  gave  the  following  instruction:  "If  the  killing  was  done 
without  malice,  and  in  sudden  heat  and  passion  caused  by  legal  provocation,  it  was  man- 
slaughter; and  to  reduce  the  offence  from  murder  to  manslaughter  the  jury  must  believe,. 
from  the  evidence,  that  it  was  committed  in  sudden  heat  and  passion  arising  from  a  legal 
provocation;  and  no  words  or  oaths  are  in  law  sufficient  provocation  to  cause  or  excuse 
such  sudden  heat  and  passion ;  but  that  legal  provocation  can  only  arise  in  cases  where  such 
ivords  are  accompanied  by  or  succeed  such  an  assault  made  by  the  deceased  on  the  defendant  prior 
to,  or  at  the  time  of,  the  shooting,  as  put  the  latter  in  teal  or  apparent  danger  of  his  life  or  great 
bodily  harm;"  and  the  Court  of  Appeals  said,  with  reference  to  that  instruction:  "Is  it 
true  that  such  provocation  can  only  arise  when  such  words  were  accompanied  by  or  suc- 
ceeded such  an  assault  as  to  put  the  slayer  in  real  or  apparent  danger  of  losing  his  life,  or 
of  great  bodily  harm?  We  think  not.  Without  resorting,  for  illustration,  to  particular 
instances  mentioned  in  the  argument,  we  are  of  the  opinion  that,  however  great  the  prov- 
ocation must  be  to  lower  the  grade  of  the  crime  from  murder,  it  was  erroneous  and  mis- 
leading to  so  instruct  the  jury  as  to  restrict  it  to  a  state  of  case  constituting  an  excuse  for 
killing  in  self-defence."     And  see  80  Ky.,  315,  316;  82  Id.,  121. 

13.  Circumstantial  evidence. 

"Circumstantial  evidence,  being  conceded  to  be  competent,  and  when  of  a  satisfactory 
character  sufficient  to  warrant  a  conviction,  should  be  left,  like  direct  or  positive  evidence, 
to  be  considered  by  the  jury,  and  to  have  such  weight  as  they  deem  it  entitled  to,  without 
caution  or  suggestion  on  the  part  of  the  court  as  to  its  value,  or  the  necessity  to  scrutinize 
it  closely.  .  .  .  Whether  the  evidence  of  circumstances  which  they  had  heard  proved 
the  facts  necessary  to  constitute  guilt,  was  for  the  jury  ;  and  any  suggestion  by  the  court, 
as  to  the  value  of  the  evidence  in  establishing  the  necessary  facts,  would  have  been  an  in- 
vasion of  their  province  as  triers  of  the  facts."     11  Bush,  285-86. 

14.  Incompetent  evidence. 

In  a  proceeding,  by  warrant  from  a  city  court,  against  the  defendant  for  selling  liquor 
on  Sunday,  evidence  was  erroneously  admitted  showing  sales  of  liquor  after  the  issuing  of 
the  warrant;  but  the  error  was  held  to  be  cured  by  an  instruction  to  the  effect  that,  unless 
the  jury  believed,  from  the  evidence,  that  the  defendant  sold  liquor  on  Sunday,  within  the 
time  covered  by  the  warrant,  they  must  acquit  him.     2  Met.,  5. 

But  in  Dye  v.  Commonwealth,  3  Bush,  3,  it  was  held  that  an  error  in  admitting  hearsay 
evidence  was  not  cured  "by  instructing  the  jury  to  disregard  such  hearsay  evidence,  except 
so  far  as  it  harmonized  with  facts  afterwards  developed" 

And  an  error  in  admitting  a  record  of  former  trial  and  conviction  was  not  cured  by  an 
instruction  that  it  should  not  be  considered  by  the  jury  except  as  to  the  question  of  limita- 
tion.    13  Bush,  143;  and  see  12  Bush,  1. 

15.  Referring  law  to  jury. 

The  following  instruction:  "That,  if  they  have  a  reasonable  doubt  of  the  truth  of  any 
fact,  any  series  of  facts,  or  propositions  necessary  and  essential,  in  their  judgment,  to  the 
conclusion  of  guilt,  the  prisoner  is  entitled  to  the  benefit  of  that  doubt,  and  they  must 
acquit  him,"  was  held  to  be  erroneous,  because,  independently  of  any  mere  verbal  criti- 
cism, it  referred  to  the  jury  to  determine  what  facts  were  essential  to  the  conclusion  of 
guilt,  and  then  to  determine  whether  such  facts  were  established  by  the  evidence  beyond 
a  reasonable  doubt,  which,  in  effect,  referred  the  whole  law  and  facts  of  the  case  to  them. 
3  Bush,  in. 

In  Payne  v.  Cotntnonwealth,  1  Met,,  370,  the  court  gave  this  instruction :  "  If  the  jury 
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believe  from  the  evidence  that  Payne  killed  White  upon  legal  provocation,  and  without 
malice,  and  in  sudden  heat  and  passion,  and  not  in  self-defence,  they  must  find  him  guilty 
of  manslaughter;"  and  the  Court  of  Appeals  said  that  this  instruction  left  the  jury  to 
determine  for  themselves  what  constitutes  legal provocation,  and  in  that  respect  was  clearly 
erroneous. 

And  see  7  Bush,  201,  as  to  leaving  the  jury  to  determine  the  legal  effect  of  pleadings. 

II.  INSTRUCTIONS  CONCERNING  DIVERS  MATTERS. 

1.  Accomplice,  testimony  of.     See  §  241,  and  notes. 

2.  Aiding  and  abetting. 

Upon  an  indictment  for  this  offence  by  one  who  was  present  when  another  committed 
a  crime,  it  is  proper  to  instruct  the  jury  that  the  defendant  was  guilty  if  he  "encouraged, 
aided,  or  abetted,"  or  "counseled,  advised,  or  assisted,"  the  commission  of  the  crime;  but 
it  is  error  to  instruct  that  he  is  guilty  if  he  "approved  of"  or  "consented  to,"  or  "as- 
sented to"  or  "had  knowledge  of,"  its  commission.  90  Ky.,  651;  Omer  v.  Com.,  14 
Ky.  L.  R.,  694. 

3.  Alibi. 

A  discrimination  in  an  instruction  between  artificial  means  of  keeping  time  and  .other 
modes  of  proving  where  the  accused  was  at  the  time  of  the  homicide,  was  held  to  be  erro- 
neous.    8  Busk,  366. 

4.  Bigamy. 

In  a  prosecution  for  bigamy,  the  first  marriage  of  the  defendant  may  be  established  by 
proof  of  conduct,  declarations,  cohabitation,  &c;  and  an  instruction  to  the  contrary  was 
erroneous,     if  Bush,  679. 

5.  Confessions. 

It  is  for  the  jury  to  judge  from  all  the  evidence  whether  or  not  the  defendant  had  made 
a  confession,  and  whether  or  not  it  was  true :  consequently,  it  is  error  for  the  court  to 
assume  in  an  instruction  that  a  confession  had  been  made  (9  Bush,  149),  or  that  a  confes- 
sion of  the  accused  is  "  convincing  "  proof  of  his  guilt  (2  Duv.,  435);  or  to  instruct  the  jury 
that,  unless  they  "are  satisfied  of  the  honesty  and  veracity  of  the  witnesses  by  whom  con- 
fessions are  attempted  to  be  proved,  then  such  evidence  is  the  weakest  and  most  unsatis- 
factory held  competent  in  law."     12  Bush,  186. 

6.  Death  ensuing  surgical  operation. 

(1)  An  instruction  that,  though  the  jury  may  believe  that  "the  death  of  H  was  caused 
by  the  surgical  operation,  yet  if  the  operation  was  performed  by  physicians  as  a  remedy 
for  the  wounds  inflicted  by  the  defendant,  they  can  not  acquit  him  on  that  ground,"  was 
held  to  be  erroneous ;  as  the  defendant  was  guilty  of  murder,  though  the  operation  was  the 
immediate  cause  of  the  death,  if  it  was  performed  in  a  proper  manner,  under  circumstances 
which  rendered  it  necessary  in  the  opinion  of  competent  surgeons.     IO  Bush,  495. 

(2)  If  the  wound  is  not  dangerous,  and  death  results  from  improper  treatment,  or  from 
disease  subsequently  contPacted  and  not  superinduced  by  or  resulting  from  the  wound, 
the  accused  is  not  guilty  of  murder;  and  the  jury  should  be  so  instructed,  and  that  tbey 
might  find  the  accused  guilty  of  the  statutory  offence  of  willfully  and  maliciously  shooting 
and  wounding,  or  of  shooting  and  wounding  in  sudden  affray.     78  Ky.,  268. 

7.  Detaining  a  woman  against  her  will. 

Upon  an  indictment  for  unlawful  detention  of  a  female  who  was  insane,  an  instruction 
that  any  act  done  toward  her  other  than  acts  of  kindness,  courtesy,  or  friendship,  were 
done  " against  her  will,"  was  proper.     Higgans  v.  Com.,  14  Ky.  L.  R.t  729.     And  seeQI 

A3'.,  307. 

8.  Drunkenness. 

It  seems  clear  that  homicide  is  murder,  if  wrongfully  committed  by  a  man  who,  design- 
ing it,  drinks  to  intoxication,  either  to  incite  his  animal  courage  or  to  prepare  some  excuse 
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( I  Duv.,  224),  or  with  knowledge  that  delirium  or  destructive  passion  would  probably  be 
xhe  result.     5  Busk,  373;  7  /</.,  327. 

As  to  intoxication  not  thus  arising,  it  has  been  held  in  several  recent  cases  that  no  in- 
struction as  to  insanity  by  reason  thereof  should  be  given  to  the  jury;  but  that  evidence 
is  admissible,  and  the  jury  should  be  instructed  to  consider  it,  upon  the  question  of  felon- 
ious intent  on  an  indictment  for  robbery  (92  Ky.,  522);  or  upon  the  question  of  malice  on 
an  indictment  for  murder,  it  being  the  duty  of  the  jury  to  find  the  accused  guilty  of  man- 
slaughter, instead  of  murder,  if  he  committed  the  homicide  without  malice  (8  Bush,  463 ; 
11  Id.,  585;  86  Ky.,  no;  88  Id.,  29;  92  7^,452);  but  "the  fact  of  drunkenness,  while  it 
may  be  a  circumstance  showing  the  absence  of  malice,  should  not  be  singled  out  from  the 
other  proof,  and  the  jury  told  that  it  mitigates  the  offence."     8  Busk,  471. 

In  the  last  named  case  the  court  expressly  overruled  Smith  v.  Com.,  1  Duv.,  224,  and 
Bltmm  v.  Com.,  7  Bushy  320,  in  which  it  was  held  that  evidence  of  intoxication  is  ad- 
missible to  show  temporary  insanity;  notwithstanding  the  existence  of  which,  as  was  held, 
homicide  by  the  accused  would  be  manslaughter,  though  it  would  have  been  murder  had 
be  been  sober;  between  which  doctrine  and  that  announced  in  subsequent  cases  there 
seems  to  me  to  be  no  material  difference. 

9.  Homicide  in  self-defence. 

(1)  In  Kennedys.  Com.,  14  Bush,  352,  the  court  said:  "Threats,  menaces,  assaults, 
lying  in  wait,  carrying  arms,  the  character  of  the  deceased  for  violence  or  lawlessness  [as 
to  which  see  note  XIII,  ante,  p.  74],  the  circumstances  of  the  meeting,  and  any  fact  tending 
to  show  that  the  slayer  was  in  peril  at  the  time  of  the  homicide,  or  that  he  had  reasonable 
grounds  upon  which  to  believe  he  was  in  such  peril,  may  all  be  given  in  evidence  for  the 
purpose  of  showing  that  there  were  grounds  to  believe  he  was  then  in  danger;  but  if,  not- 
withstanding all  these  things,  he  had  no  reasonable  ground  for  believing  he  was  then  in 
danger,  they  will  not  excuse  him  on  the  ground  of  self-defence,  although  they  may  have 
justified  him  in  believing  he  would  be  in  such  danger  at  some  future  time." 

In  Parsons  v.  Com.,  78  Ky.,  102,  that  statement  of  the  law  was  approved,  and  the  fol- 
lowing instruction  was  held  to  be  correct:  "The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence,  and  from  all  facts  and  circumstances  proven  in  the  case,  that 
the  accused  believed,  and  had  reasonable  grounds  to  believe,  that  his  life  was  in  danger 
from  deceased ;  that  he  was  in  danger  of  great  bodily  harm  from  deceased,  whenever  and 
wherever  he  might  meet  him,  and  that,  on  the  occasion  when  the  accused  met  and  killed 
the  deceased  (if  he  did  kill  him),  he  believed,  and  had  reasonable  grounds  to  believe,  such 
danger  was  then  and  there  impending,  and  that  he  could  secure  his  personal  safety  in  no 
other  way  than  by  killing  deceased,  he  was  not  required  by  the  law  to  wait  until  he  was 
actually  assaulted,  and  he  was  not  required  to  flee." 

(2)  An  instruction  limiting  the  right  of  self-defence  to  resistance  of  such  bodily  harm 
<«as  would  endanger  the  life"  of  the  accused,  was  held  to  be  erroneous.     79  Ky.,  461. 

(3)  An  instruction  to  the  jury  that,  "to  authorize  them  to  acquit  the  defendant,  they 
must  believe  that  when  he  fired  the  fatal  shot  he  was  in  apparent  danger  of  death  or  great 
bodily  harm  at  the  hands  of  the  deceased,  or  had  reasonable  grounds  to  believe  and  did 
believe  that  he  was  in  such  danger,"  &c,  was  erroneous,  because  it  left  to  the  jury  to  say 
whether  it  appeared  to  them  necessary  for  appellant  to  do  the  shooting  in  order  to  protect 
himself,  while  the  instruction  should  have  gone  to  the  facts  as  they  appeared  to  appellant. 
81  Ky.,  239;  Cockrillv.  Com.,  15  Ky.  L.  R.,  328. 

(4)  The  proof  of  the  communication  to  the  defendant  of  threats  made  by  the  deceased 
did  not  authorize  an  instruction  as  to  self-defence,  there  being  no  evidence  of  any  hostile 
demonstration  on  part  of  the  deceased.     81  Ky.,  357. 

(5)  If  the  evidence  entitle  the  accused  to  an  instruction  as  to  the  law  of  self-defence,  it  is 
not  sufficient  to  instruct  the  jury  to  find  him  guilty  unless  he  acted  "in  his  necessary,  or 
to  him  reasonably  apparent  necessary,  self-defence."  The  court  should  give  instructions 
defining  the  law  of  self-defence.     86  Ky,,  663. 
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(6)  No  witness  having  testified  as  to  the  commencement  of  the  difficulty,  it  was  nrcr 
to  instruct  the  jury  that,  if  they  believed  certain  facts  from  the  evidence,  they  should  acqn: 
the  accused  "unless  they  shall  believe  from  the  evidence,  beyond  a  reasonable  doibt,thtt 
he  sought  and  himself  commenced  the  conflict."     13  Bush,  255,  257. 

(7)  «« When  no  witness  introduced  on  the  trial  saw  the  homicide  committed, or  saw  the 
parties  after  they  met  on  the  occasion  when  the  killing  occurred,  the  law  applicable  te 
murder,  manslaughter  and  self-defence  should  be  given,  in  order  to  meet  any  state  of  feet 
the  jury  may  find,  from  the  circumstances  in  evidence,  to  have  existed."     13  Bush,6A 

(8)  For  cases  illustrating  the  law  of  self-defence — 

a.  See  10  Bush,  15,  and  80  Ky.,  516,  relating  to  mutual  rencontres,  both  parties  being 
in  fault. 

b.  See  14  B.  Af.,  614;  18  Id.,  49;  3  Bush,  32;  6  Id.,  312;  11  Id.,  344;  12  //,  I;  re- 
lating to  cases  in  which  the  accused,  being  without  fault,  was  assailed  or  about  to  be 
assailed  by  the  deceased,  in  such  manner  as  caused  the  accused  to  believe,  and  gave  his 
reasonable  ground  to  believe,  that  he  was  in  danger  of  death  or  great  bodily  harm  at  tk 
hands  of  his  assailant. 

c.  See  14  Bush,  351;  and  7  Bush,  124,  and  comments  thereon  in  Bohemian's  «*,* 
Bush,  489;  relating  to  cases  in  which  threats  were  made  previous  to  the  day  of  the  killing, 
unaccompanied  by  any  attempt  to  execute  them. 

d.  See  8  Bush,  489;  11  Id.,  344;  14  Id.,  351,  352;  78  Ky.,  102;  80  Id.,$z\  89/^,7*; 
Hall  v.  Com.,  15  Ky.  L.  R.,  102;  Haverty  v.  Com.,  15  Ay.  L.  R.,  285 ;  relating  to  cases  ia 
which  there  were  threats  followed  by  an  assault  prior  to  the  day  of  the  killing. 

10.  Homicide  in  defence  of  stranger.     See  86  Ky.,  440. 

11.  Homicide  in  defence  of  dwelling.     See  85  Ky.,  123 ;  86  Id.,  39. 

12.  Homicide  in  defence  of  family.     See  86  Ky.,  39. 

13.  Homicide  in  defence  of  daughter  against  her  husband.     88  Ky.,  402. 

14.  Homicide  in  defending  possession  of  store-house  or  land.  See  89  Ky.,  644;  Baker*. 
Com.,  14  Ky.  L.  R.,  185. 

15.  Homicide  in  resisting  arrest,  lawful  or  unlawful.  See  78  Ky.,  380;  80  Id.,  1:  83 
Id.,  142;  84  Id.,  103  ;  87  Id.,  213;  88  Id.,  561. 

16.  Homicide  by  peace  officer  in  trying  to  make  arrest.  See  Cockrill  v.  Com.,  15  Ky.  L.  £-, 
328;  Doolin  v.  Com.,  Id.,  408. 

17.  Homicide  of  wife  resulting  from  exposure  caused  by  expulsion  from  her  husband's  kmst. 
See  85  Ky.,  281. 

18.  Insanity. 

(1)  Moral  insanity.     See  4  Met.,  227. 

(2)  Intellectual  insanity. 

a.  As  to  the  bearing  of  drunkenness  on  the  question  of  insanity,  see  note  8,  e*k, 
page  82. 

b.  Evidence  that  the  accused  was  ignorant,  illiterate,  and  passionate  does  not  autb<irue 
an  instruction  as  to  insanity.     81  Ky.,  357. 

c.  In  Graham  v.  Com.,  16  B.  M.,  587,  it  was  held  that  the  following  instruction  was 
properly  refused:  "That  if  the  jury  believed  from  the  evidence  that  there  was  a  rational 
doubt  growing  out  of  the  evidence,  as  to  whether  Graham  was  insane,  or  mm  comfosmatis, 
at  the  time  he  committed  the  homicide,  then  they  should  give  the  prisoner  the  benefit  of 
that  doubt,  and  acquit  him ; "  and  that  the  following  instruction  was  properly  granted: 
"  The  court  instructs  the  jury  that  the  law  presumes  every  man  to  be  sane  until  the  con- 
trary is  shown  by  the  evidence;  and  before  the  prisoner  can  be  excused  for  killing  the 
deceased  on  the  plea  of  insanity,  the  jury  must  be  satisfied  from  the  evidence  that  the 
accused  was  laboring  under  such  a  defect  of  reason  as  not  to  know  the  nature  and 
quality  of  murder ;  or,  if  he  did  know  it,  that  he  did  not  know  to  commit  murder  was 
wrong." 
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And  it  has  been  recently  held  that  the  burden  is  on  the  defendant,  relying  on  insanity, 
to  establish  it  to  the  satisfaction  of  the  jury  by  a  "preponderance  of  evidence.11  81  Ky., 
G62;  92  Id.,  630. 

19.  Malice  aforethought. 

In  Djnnellan  v.  Com.,  7  Bush,  676,  an  instruction  that  "the  unlawful  intent  to  take  life 
jbr  an  instant  before  the  commission  of  the  act  is  sufficient  to  constitute  the  legal  malice 
required  to  make  the  killing  murder/'  was  held  to  be  misleading,  and  a  misapplication  of 
the  correct  principle  that  "it  is  sufficient  to  constitute  murder  that  it  appear  that  malice 
existed  at  the  time  of  the  killing,  without  regard  to  the  time  during  which  it  had  before 
existed."     And  see  8  Bush,  484. 

Notwithstanding  some  decisions  to  the  contrary  (see  5  Bush,  362;  n  Id.,  575),  it  is  set- 
tled that  the  court  should  not  instruct  the  jury  that  the  law  implies  malice  from  any  state 
of  facts,  that  being  a  deduction  to  be  made  by  the  jury  from  the  evidence  in  the  case  and 
not  by  the  court.     14  Bush,  368,  601 ;  78  Ky.,  178,  268;  79  Id.,  433. 

20.  Manslaughter. 

(1)  As  to  what  constitutes  voluntary  manslaughter  and  what  constitutes  involuntary 
manslaughter,  see  13  Bush,  718;  78  Ky.,  176. 

(2)  Upon  an  indictment  for  murder,  the  accused  may  be  convicted  of  voluntary  or  in- 
voluntary manslaughter  (Criminal  Code,  {  263  and  notes);  and,  if  there  be  any  evidence 
tending  to  reduce  the  homicide  from  murder  to  manslaughter,  and  not  otherwise  (82  Ky., 
367;  89  Ky.,  354),  the  court  should  give  an  instruction  on  that  hypothesis  (78  Ky.,  176, 
268;  Bowlin  v.  Com.,  15  Ky.  L.  R.,  151);  and  should  define  the  offence,  an  instruction,  fol- 
lowing a  correct  instruction  as  to  murder,  that  if  the  jury  "have  a  reasonable  doubt  as  to 
whether  or  not  the  killing  was  done  with  malice  aforethought,  they  will  find  the  defendant 
guilty  of  manslaughter,"  being  erroneous,  as  it  left  the  jury  to  determine  what  is  necessary 
to  constitute  the  crime  of  manslaughter,  except  that  they  were  told  that  malice  is  not  an 
ingredient  thereof.     Com.  v.  Blackwell,  14  Ky.  L.  R.,  246. 

(3)  As  involuntary  manslaughter  is  a  degree  of  murder,  though  the  killing  may  have 
been  done  in  such  manner  as  to  constitute  the  statutory  offence  of  willfully  striking  with- 
out intending  to  kill  (see  G.  S.,  ch.  29,  art.  4,  \  2),  upon  an  .indictment  for  murder  it  is 
proper  to. instruct  the  jury  as  to  involuntary  manslaughter,  but  improper  to  instruct  them 
that  they  may  find  the  defendant  guilty  of  the  statutory  offence.  Connor  v.  Com.,  13  Bush, 
714,  overruling  Terry  v.  Com.,  13  Bush,  253,  254,  as  to  this  point;  Buckner  v.  Com.,  14  Id., 
001 ;   Trimble  v.  Com.,  78  Ky.,  176. 

(4)  We  have  no  statute  relating  to  involuntary  manslaughter,  which  is  punishable, 
according  to  the  common  law,  by  fine  and  imprisonment.     13  Bush,  720. 

21.  Rape. 

(1)  On  the  trial  of  one  charged  with  aiding  and  assisting  another  to  commit  a  rape,  it 
was  error  to  instruct  the  jury  that  he  was  possibly  guilty  as  principal.     12  Bush,  18. 

(2)  Upon  an  indictment  for  rape,  the  defendant  was  entitled,  under  §§  262,  263,  of  the 
Criminal  Code,  to  an  instruction  as  to  the  whole  law  applicable  to  that  offence.  80 
Ky.,  526. 

(3)  To  constitute  rape,  it  is  sufficient  that  the  offence  was  committed  without  the 
woman's  consent.     91  Ky.,  309. 

(4)  As  to  the  proper  instructions  upon  the  trial  of  a  person  between  eleven  and  twelve 
years  of  age,  under  an  indictment  for  rape,  see  84  Ky.,  457. 

22.  Reasonable  doubt.     See  Criminal  Code,  §§  238,  239,  and  notes. 

23.  Receiving  stolen  goods.     See  90  Ky.,  160. 

24.  Reckless  or  careless  use  of  fire-arms.  See  2  Duv.,  163;  9  Bush,  669;  3  Id.,  ill;  82 
Ky.,  360;  89  Id.,  287;  Smith  v.  Com.,  14  Ky.  L.  R.,  260. 

25.  Selling  or  giving  liquor  on  election  day.     See  Com*  v.  Murphy,  15  Ky.  L.  R»,  411. 

26.  Statutory  felonies. 
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As  to  instructions  concerning,  under  an  indictment  for  a  common  law  felony,  see  note 
20  (3)»  on  last  foregoing  page. 

§  226.  Withdrawal  of  jury  during  argument  on  instructions.  On  motion 
of  either  party,  the  court  shall  cause  the  jury  to  withdraw  from  the 
court-room  during  any  argument  upon  the  law  to  be  embodied  in  the 
instructions. 

§  227  [224].  Order  of  argument.  Unless  the  case  be  submitted  to 
the  jury  without  argument,  the  defendant  or  his  counsel  shall  com- 
mence, and  the  counsel  for  the  Commonwealth  conclude,  the  argument 
to  the  jury,  unless  the  defendant's  only  plea  be  a  former  conviction  or 
acquittal,  when  the  order  of  argument  shall  be  reversed. 


As  to  limiting  the  argument  of  counsel,  see  82  Ky.t  640. 


§  228  [225].  Arguments  to  alternate.  If  more  than  one  counsel  on 
each  side  argue  the  case  they  shall  do  so  alternately. 

§  229  [227].  Defendant  to  remain  in  custody  during  felony  trial.  Dur- 
ing the  trial  of  an  indictment  for  felony,  the  defendant  shall  be  commit- 
ted to  and  remain  in  the  custody  of  the  proper  officer. 

But  see  }  183. 

§  230  [228].  Proceedings  if  offence  proven  out  of  the  jurisdiction.  If, 
during  the  trial,  it  shall  appear  that  the  offence  was  committed  out  of 
the  jurisdiction  of  the  court,  but  within  the  jurisdiction  of  some  other 
court  of  this  State,  the  court  shall  stop  the  trial,  discharge  the  jury,  and 
take  the  proceedings  in  the  case  directed  in  sections  166  and  167. 

§  231  [229].  If  out  of  the  State.  If  it  appear  that  the  offence  was 
committed  out  of  the  State,  the  trial  shall  be  stopped,  and  the  defend- 
ant shall  be  either  discharged,  or  ordered  to  be  retained  in  custody  for  a 
reasonable  time,  until  the  counsel  for  the  Commonwealth  shall  have  an 
opportunity  to  inform  the  chief  executive  officer  of  the  State  in  which 
the  offence  was  committed  of  the  facts,  and  for  said  officer  to  require 
the  delivery  of  the  offender. 

§  232  [230].  If  higher  grade  of  offence  proven.  If,  during  the  trial, 
the  court  shall  be  of  opinion  that  the  facts  proved  constitute  an  offence 
of  a  higher  nature  than  that  charged  in  the  indictment,  it  may  direct  the 
jury  to  be  discharged,  and  all  proceedings  to  be  suspended,  until  the 
case  can  be  re-submitted  to  a  grand  jury,  and  may  order  the  defendant 
to  be  committed,  or  admit  him  to  bail,  to  answer  any  new  indictment 
which  may  be  found  against  him  for  the  highest  offence.  If  an  indict- 
ment be  not  found  for  the  higher  offence  before  the  next  grand  jury  are 
discharged,  the  court  must  proceed  to  try  the  defendant  on  the  original 
indictment. 
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As  to  the  constitutionality  of  the  provision  as  to  further  prosecution  after  a  discharge 
of  the  jury,  see  note  (c)  I,  ante,  p.  55. 

§  233  [23*]-  Qp&shwg  °f  the  indictment  If,  during  the  trial,  the 
court  be  of  opinion  that  the  facts  charged  in  the  indictment  do  not  con- 
stitute an  offence  punishable  by  law,  it  shall  order  the  jury  to  be  dis- 
charged and  the  indictment  to  be  quashed,  and  thereupon  may  take  the 
proceedings  directed  in  §  170. 

§  234  [232].  Joint  defendants  competent  witnesses.  [If  two  or  more 
persons  be  jointly  indicted,  for  the  same  offence,  each  shall  be  a  compe- 
tent witness  for  the  others,  unless  the  indictment  charge  a  conspiracy 
between  them.] 

\  234  repealed  by  act  of  March  23,  1894.  As  to  this  subject,  see  page  67,  and  note  I, 
page  68,  atite  ;  also  KiJwell  v.  Com.,  97  Ky.,  541. 

§  23S  [233]-  Questions  of  law  to  be  decided  by  court.  All  questions  of 
law  arising  during  the  trial  shall  be  decided  by  the  court,  and  the  jury 
shall  be  bound  to  take  the  decisions  of  the  court  on  points  of  law,  as  the 
law  of  the  case. 

See  I  Met.,  h 

§  236  [234].  View  of  places  by  jury.  When,  in  the  opinion  of  the 
court,  it  is  necessary  that  the  jury  should  view  the  place  in  which  the 
offence  is  charged  to  have  been  committed,  or  in  which  any  other  ma- 
terial fact  occurred,  it  may  order  the  jury  to  be  conducted  in  a  body,  in 
the  custody  of  proper  officers,  [and  accompanied  by  the  judge,  prisoner, 
and  counsel  for  each  side,  (Act  of  March  2,  1882)]  to  the  place,  which 
must  be  shown  to  them  by  the  judge,  or  by  a  person  appointed  by  the 
court  for  that  purpose.  The  officers  must  be  sworn  to  suffer  no  person 
to  speak  to,  or  communicate  with,  the  jury  on  any  subject  connected 
with  the  trial,  nor  do  so  themselves,  but  shall  merely  show  the  place  to 
be  viewed,  and  return  them  into  court  without  unnecessary  delay,  or  at 
a  specified  time. 

See  78  Ky.,  639. 

§  237  [235].  Joint  defendants,  in  felony,  entitled  to  separate  trial.  If 
two  or  more  defendants  be  jointly  indicted  for  a  felony  any  defendant  is 
entitled  to  a  separate  trial. 

§  238  [236].  Reasonable  doubt  entitles  defendant  to  acquittal.  If  there 
be  a  reasonable  doubt  of  the  defendant  being  proven  to  be  guilty,  he  is 
entitled  to  an  acquittal. 

I.  That  facts  showing  that  the  defendant  committed  the  offence  with  which  he  is 
charged  must  be  established  beyond  a  reasonable  doubt  has  never  been  questioned.  In 
Payne  v.  Com.,  1  Met.,  377,  it  was  said  that  "whether  the  doubt  arises  upon,  or  is  created 
by  the  proof  of  the  facts  which  tend  to  establish  his  guilt,  or  of  those  which  tend  to  sustain 
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his  defence,  is  wholly  immaterial;"  hut  in  Ball  v.  Com.,  81  Ky.,  662,  and  Moore  v.  Com., 
92  A>.,  630,  it  was  held,  in  accordance  with  several  alleged  decisions,  that  the  burden  is 
on  the  defendant  to  prove  such  defence  to  the  "satisfaction"  of  the  jury  by  a  "prepon- 
derance of  evidence;"  and  in  Coekrill  v.  Com.,  15  Ky.  L.  R.,  328,  the  court,  in  com- 
menting on  an  instruction  which  was  held  to  be  erroneous,  said:  "There  are  three  things 
charged  [stated],  the  doing  of  which  by  the  defendant  is  made  the  basis  of  a  denial  to  him 
of  the  right  to  defend  himself,  and  upon  which  that  right  is  regained :  First,  that  he  left 
the  difficulty;  second,  that  he  returned 'to  it;  third,  that  he  renewed  it;  and  fourth,  that  he 
abandoned  it.  Now  all  four  of  these  propositions  are  preceded  by  the  requirement  of  a 
belief  on  the  part  of  the  jury  beyond  a  reasonable  doubt.  The  first  three  are  facts  material 
and  necessary  to  constitute  the  guilt  of  the  defendant ;  the  last  one  is  a  condition  upon 
which  he  may  establish  his  innocence,  and  to  require  the  jury  to  believe  it  as  indicated  in 
the  instruction  is  to  require  the  defendant  to  establish  his  innocence  beyond  a  reasonable 
doubt." 

But,  in  general,  it  is  error  to  instruct  the  jury  to  base  their  verdict  on  their  "belief 
from  the  evidence : "  it  should  be  their  belief  from  the  evidence  beyond  a  reasonable  doubt. 
86  Ky.,  647;  Riley  v.  Com.,  15  Ay.  L.  R„  46. 

2.  A  doubt  to  be  reasonable  must  grow  out  of  the  evidence,  and  not  be  a  mere  chimera 
existing  in  the  juror's  mind.     16  B.  M.,  592. 

3.  Courts  should  not  attempt  to  define  what  a  reasonable  doubt  is,  but  should  follow  in 
their  instructions  the  language  of  the  Code.  9  Bush,  593;  11  Id.,  282;  14  Id.,  237;  80 
Ky.,  317.  But  it  was  held  not  error  to  instruct  the  jury,  that  "proven  guilty  beyond  a 
reasonable  doubt,  means  that  the  jury  must  be  convinced  from  the  testimony  of  the  truth 
of  every  fact  necessary  to  establish  his  [defendant's]  guilt."     1 1  Bush,  344. 

4.  Section  238  applies  to  prosecutions  for  misdemeanors,  and  for  every  sort  of  public 
offence,  penal  or  criminal.     8  Bush,  432. 

5.  It  is  error  to  apply  the  rule  concerning  reasonable  doubt  to  the'  description  of  the 
property  stolen,  instead  of  to  the  guilt  or  innocence  of  the  accused.     6  Bush,  436. 

§  239  [237].  Doubt  as  to  grade  of  offence,  conviction  should  be  of  lower. 
If  there  be  a  reasonable  doubt  of  the  degree  of  the  offence  which  the 
defendant  has  committed,  he  shall  only  be  convicted  of  the  lower  degree. 

"Whenever  there  is  evidence  introduced  which  might  be  calculated  to  raise  a  reason- 
able doubt  of  the  degree  of  the  guilt  of  the  accused,  the  jury  should  be  instructed  in  pur- 
suance of  the  provision  "  of  §  239.     80  Ky.,  317. 

§  240  [238].  Confession  out  of  court  must  be  corroborated.  A  confession 
of  a  defendant,  unless  made  in  open  court,  will  not  warrant  a  conviction, 
unless  accompanied  with  other  proof  that  such  an  offence  was  committed. 

See  note  8,  ante,  p.  71. 

§  241  [239].  Testimony  of  accomplice  must  be  corroborated.  A  convic- 
tion can  not  be  had  upon  the  testimony  of  an  accomplice  (a),  unless 
corroborated  by  other  evidence  tending  to  connect  the  defendant  with 
the  commission  of  the  offence ;  and  the  corroboration  is  not  sufficient 
if  it  merely  show  that  the  offence  was  committed,  and  the  circumstances 
thereof  (b). 

(a)  The  giver  of  a  bribe  is  not  an  accomplice  within  the  meaning  of  this  section  (87 
Ky.,  42);   nor  is  a  woman  who  procures  a  person  to  cause  an  abortion.    87  Ky.,  487. 
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Whether  the  term,  accomplice,  as  used  in  the  Code,  would  be  construed  to  embrace  all  in 
any  way  concerned  as  accessories  after  the  fact,  we  do  not  decide ;  but  it  certainly  em- 
braces a  principal,  even  in  the  second  degree.     78  Ay.,  22. 

(6)  1.  "The  corroboration  must  extend  to  every  fact  necessary  to  establish  the  fact  that 
the  offence  charged  was  committed,  and  that  the  prisoner  was  the  perpetrator"  (78  Ky., 
15;;  "and  evidence  merely  showing  that  the  offence  was  committed,  and  the  circumstances 
thereof,  is  as  insufficient  for  that  purpose  as  it  would  be  to  connect  the  accused  with  the 
commission  of  the  offence  itself."     79  Ky.,  604. 

2.  If  the  evidence  claimed  to  be  corroborative  does  not  tend,  when  its  truth  is  admit- 
ted, to  this  end,  it  is  the  duty  of  the  court  to  exclude  it  and  to  direct  an  acquittal  (80  £y.t 
352);  but,  if  there  be  corroborating  evidence  sufficient  to  permit  the  jury  to  consider  the 
evidence  of  an  accomplice,  the  jury  are  the  sole  judges  as  to  what  weight  should  be  given 
to  such  corroborating  testimony.     81  Ky.,  250;  and  see  86  Id.,  313. 

3.  If  two  or  more  accomplices  are  produced  as  witnesses,  they  are  not  deemed  to  cor- 
roborate each  other ;  but  the  wife  of  an  accomplice  who  has  testified  against  the  accused 
may  testify  to  corroborate  him.     12  Busk,  188. 

§  242  [240].  Peremptory  instruction  to  acquit  if  corroboration  be  not  pro- 
duced. In  all  cases  where,  by  law,  two  witnesses,  or  one  witness  with 
corroborating  circumstances,  are  requisite  to  warrant  a  conviction,  if  the 
requisition  be  not  fulfilled,  the  court  shall  instruct  the  jury  to  render  a 
verdict  of  acquittal,  by  which  instruction  they  are  bound. 

See  80  Ay.,  349;  86  Id.,  321. 

§  243  [241].  Dismissal  of  indictment.  The  attorney  of  the  Common- 
wealth, with  permission  of  the  court,  may,  at  any  time  before  the  case 
is  finally  submitted  to  the  jury,  dismiss  the  indictment  as  to  all  or  a  part 
of  the  defendants,  and  such  dismissal  shall  not  bar  a  future  prosecution 
for  the  same  offence  (a). 

{a)  As  to  the  constitutionality  of  the  provision  as  to  future  prosecutions,  see  note  [c)  I, 
ante,  p.  55. 

\By  act  of  October  10,  1892  (Ses.  Acts,  pp.  265,  268,)  it  is  provided: 

"  §  27.  Before  the  court  shall  permit  any  Commonwealth's  or  county 
attorney  to  dismiss  any  indictment  or  enter  a  nolle  prosequi  in  any  case, 
such  attorney  shall  file  a  statement  in  writing,  setting  forth  the  reasons 
for  such  dismissal  or  such  failure  to  prosecute,  which  statement  shall  be 
signed  by  the  Commonwealth's  or  county  attorney,  as  the  case  may  be, 
and  spread  upon  the  order-book  of  the  court,  and  an  order  entered  in 
accordance  therewith; 

' '  §  39.  The  county  attorney  shall  not  dismiss  or  otherwise  control 
any  prosecution  or  proceeding  in  the  circuit  court,  when  the  Common- 
wealth's attorney,  or  the  attorney  appointed  in  his  place,  is  present,  ex- 
cept by  the  adviceand  with  the  consent  of  such  attorney. 

44  §  40.  The  provisions  of  this  article  shall  not  apply  to  any  police 
court  for  which  an  attorney  has  been  elected  or  appointed  to  prose- 
ecu  te."] 
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§  244  [242,  245].  When  jury  must  be  kept  together.  On  the  trial  of 
offences  which  are  or  may  be  punished  capitally  the  jurors,  after  they 
are  accepted,  shall  not  be  permitted  to  separate,  but  shall  be  kept  to- 
gether, in  charge  of  the  proper  officers  {a).  On  the  trial  of  other  fel- 
onies the  jurors,  before  the  case  is  submitted  to  them,  may  be  permit- 
ted to  separate  in  the  discretion  of  the  court,  but  after  the  case  is  sub- 
mitted they  shall  be  kept  together  in  charge  of  an  officer.  On  the  trial 
of  misdemeanors  the  jurors  may  be  permitted  to  separate  at  any  time 
until  finally  discharged,  or  the  court  may  order  them  to  be  kept  together. 

(a)  I.  It  was  not  ground  for  a  new  trial  that  six  of  the  jury,  after  the  case  was  submit- 
ted to  them,  were  allowed  to  sleep  in  one  room,  and  six  of  them  in  an  adjacent  room,  the 
sheriff  lodging  in  still  another  room.  It  was  sufficient  that  the  jury  were  in  fact  present 
with  each  other,  though  in  adjoining  rooms,  and  that  the  sheriff  was  in  such  convenient 
situation  as  to  prevent  any  attempt  to  tamper  with  them.     2  Busk,  81. 

2.  Where  some  of  the  jury,  after  the  case  was  submitted  to  them,  conversed  with  other 
persons,  not  in  the  presence  of  the  sheriff,  it  was  for  the  Commonwealth  to  show  that  no 
undue  influences  were  used;  and,  failing  to  do  so,  a  new  trial  was  properly  granted  the 
defendant.     2  Bush,  81. 

3.  Failure  to  keep  the  jury  together,  being  objected  to  for  the  first  time  in  a  motion 
for  a  new  trial,  can  not  be  considered  by  the  Court  of  Appeals.     14  BusA,  340. 

§  245  [242].  Officers  in  charge  of  jury  to  be  sworn.  When  a  jury  is 
kept  together  in  charge  of  officers,  the  officers  must  be  sworn  to  keep 
the  jurors  together,  and  to  suffer  no  person  to  speak  to,  or  communicate 
with,  them  on  any  subject  connected  with  the  trial,  and  not  to  do  so 
themselves. 

The  failure  to  swear  the  sheriff  to  keep  the  jury  together,  as  required  by  this  section, 
is  ground  for  a  new  trial ;  but  if  first  sworn,  it  is  not  necessary  to  administer  a  new  oath  at 
each  adjournment  or  recess  of  the  court.     2  Bush%  81. 

§  246  [243].  Admonition  to  jury.  The  jury,  whether  permitted  to 
separate  or  kept  in  charge  of  officers,  must  be  admonished  by  the  court 
that  it  is  their  duty  not  to  permit  any  one  to  speak  to,  or  communicate 
with,  them  on  any  subject  connected  with  the  trial,  and  that  all  attempts 
to  do  so  should  be  immediately  reported  by  them  to  the  court,  and  that 
they  should  not  converse  among  themselves  on  any  subject  connected 
with  the  trial,  nor  form  nor  express  any  opinion  thereon  until  the 
cause  be  finally  submitted  to  them.  This  admonition  must  be  given  or 
referred  to  by  the  court  at  each  adjournment. 

§  247  [244,  245].  How  jury  provided  for.  A  suitable  room  must  be 
provided  for  the  use  of  the  jury  on  their  retirement  for  deliberation, 
with  suitable  furniture,  fuel,  lights,  and  stationery ;'  and  suitable  food 
and  lodging  must  be  provided,  by  the  sheriff,  for  jurors  while  they  are 
kept  together,  and  the  expense  thereof  paid  by  the  trustee  of  the  jury 
fund  and  deducted  from  the  compensation  of  the  jurors. 
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§  248  [246].  Jury  to  take  papers,  &c. ,  put  in  evidence.  Upon  retiring 
for  deliberation,  the  jury  may  take  with  them  all  papers  and  other 
things  which  have  been  received  as  evidence  in  the  cause. 

§  249  [247].  How  jury,  after  retiring,  informed  as  to  law  or  evidence. 
After  the  jury  retires  for  deliberation,  if  there  be  a  disagreement  be- 
tween them  as  to  any  part  of  the  evidence,  or  if  they  desire  to  be  in- 
formed on  a  point  of  law,  they  must  require  the  officer  to  conduct  them 
into  court.  Upon  their  being  brought  into  court,  the  information  re- 
quired must  be  given  in  the  presence  of,  or  after  notice  to,  the  counsel 
of  the  parties. 

§  250.  Sickness  of  juror  before  jury  completed.  If,  after  a  juror  has 
been  accepted,  but  before  the  jury  has  been  completed,  one  of  the  ac- 
cepted jurors  become  so  sick  as  to  prevent  the  continuance  of  his  duty, 
the  court  may  excuse  such  juror,  and  complete  the  formation  of  the 
jury  as  if  he  had  not  been  originally  accepted. 

§  251  [248].  Sickness,  accident,  &c,  after  retirement  of  jury.  If,  after 
retirement,  one  of  the  jurors  become  so  sick  as  to  prevent  the  contin- 
uance of  his  duty,  or  other  accident  or  cause  occur,  preventing  them 
being  kept  together,  or  if,  after  being  kept  together  such  a  length  of 
time  as  the  court  deems  proper,  they  do  not  agree  in  a  verdict,  and  it 
satisfactorily  appear  that  there  is  no  probability  they  can  agree,  the 
court  may  discharge  the  jury;  or  if  the  sickness  of  a  juror  be  tempo- 
rary, the  court  may  permit  him  to  separate  from  the  other  jurors,  and 
may  place  him  in  charge  of  an  officer,  or  not,  in  its  discretion. 

1.  This  section  was  not  intended  to  limit  the  power  of  the  court  to  discharge  a  jury  to 
the  causes  enumerated  therein,  but  only  as  an  adoption  of  the  legal  rule  that  a  case  of 
actual  necessity  must  exist  before  a  jury  shall  be  discharged.     9  Bushy  337,  338. 

2.  As  to  the  effect  of  discharging  the  jury  without  necessity,  see  note  (r)  1,  ante,  p.  55. 

§  252  [249].  If  jury  discharged  cause  to  be  tried  again.  In  all  cases  if 
a  jury  be  discharged,  either  in  the  progress  of  a  trial  or  after  the  cause  is 
submitted  to  them,  the  cause  may  be  again  tried  at  the  same  or  another 
term  of  the  court. 

§  253  [250].  Court  always  open  while  jury  deliberating.  While  the  jury 
are  absent,  the  court  may  adjourn  from  time  to  time  as  to  other  business, 
but  it  shall  be  deemed  open  for  every  purpose  connected  with  the  cause 
submitted  to  the  jury,  until  a  verdict  is  rendered  or  the  jury  discharged. 

A  verdict  rendered  on  Sunday  was  valid  and  authorized  judgment  on  a  subsequent  day. 
78  A>.,  586. 

§  254  [25 1].  Final  adjournment  discharges  jury .  A  final  adjournment 
of  court  discharges  a  jury. 
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ARTICLE  VI. 

Verdict. 
i  255.  How  verdict  rendered. 
i  256.  Verdict  may  be  general  or  special. 
i  257.  General  verdict  defined. 
%  258.  Jury  to  fix  the  degree  of  punishment. 
$  259.  Special  verdict  defined. 
J  260.  What  a  special  verdict  must  contain. 

I  261.  Court  not  to  receive  special  verdict  unless  it  conforms  to  {260. 
J  262.  Defendant  may  be  found  guilty  Of  any  degree  of  offence  not  higher  than  thit 

charged :  or  of  any  included  offence. 
§  263.  Degrees  of  offences  defined. 

J  264.  What  offences  are  included  in  the  offence  charged, 
j  265.  If  shown  guilty  of  higher  degree  defendant  may  be  convicted  of  the  degree 

charged. 
$  266.  Jury  may  make  verdict  as  to  all  or  any  of  several  defendants. 
§  267.  Jury  may  be  polled. 
\  268.  Proceedings  if  defendant  acquitted  on  the  ground  of  insanity. 

§  255  [252].  How  verdict  rendered.  When  a  jury  have  agreed  upon 
their  verdict,  they  must  be  conducted  into  court  by  the  officer  having 
them  in  charge,  their  names  called  by  the  clerk,  and,  if  they  all  appear, 
their  foreman  must  declare  their  verdict. 

Accused  must  be  present  when  a  verdict  is  rendered  against  him.      [4  Bush,  769. 

§  256  [253].  May  be  general  or  special.  The  jury  may  render  either 
a  general  or  a  special  verdict. 

§  257  [254].    General  verdict  defined.     A  general  verdict — 

1.  Upon  a  plea  of  guilty,  is  "guilty,"  and  affixing  the  punishment 
in  cases  in  which  the  jury  is  required  to  determine  the  degree  of  punish- 
ment: 

2.  Upon  a  plea  of  "not  guilty/'  is  "guilty"  or  "not  guilty;"  and 
if  "guilty,"  fixing  the  offence,  and  the  degree  of  the  offence;  and  the 
punishment,  in  cases  in  which  the  jury  is  required  to  fix  the  degree  of 
punishment  (a): 

3.  Upon  a  plea  of  former  acquittal  or  conviction,  is  "for  the  Com- 
monwealth," or  "for  the  defendant,"  and,  if  for  the  Commonwealth, 
fixing  the  offence  and  degree  of  the  offence,  and  the  punishment,  in 
cases  in  which  the  jury  is  required  to  determine  the  degree  of  punish- 
ment. 

(a)  I.  Upon  an  indictment  for  murder,  a  verdict  of  "guilty  as  charged  in  the  indict- 
ment," and  fixing  the  penalty  at  death,  was  sufficient.     86  Ay.f  323,  324. 

a.  Upon  an  indictment  for  uttering  a  forged  writing,  the  verdict  found  the  defendant 
"guilty  of  forgery  as  per  indictment;"  and  the  judge,  with  consent  of  the  jury,  erased 
the  words  "of  forgery  as  per  indictment,"  which  was  held  to  be  proper.  Blair  ▼.  Com.9 
14  Ky.  L.  B.,  495, 
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§  258  [254].  Jury  to  fix  penalty.  In  verdicts  of  "guilty,"  or  "for 
the  Common  wealth,"  the  jury  shall  fix  the  degree  of  punishment  to  be 
inflicted,  unless  the  same  be  fixed  by  law. 

1.  It  is  error  for  the  court,  upon  a  verdict  of  guilty,  to  fix  the  punishment,  when  it  is 
in  the  alternative.     79  Ky.,  38. 

2.  As  to  the  punishment  of  a  defendant  found  guilty  of  an  assault  and  battery,  see 
Cerntiison  v.  Com.,  84  Ky.,  583. 

3.  Under  an  indictment  for  "feloniously  breaking  a  store-house,  with  intent  to  steal, 
and  stealing  articles  therefrom,"  it  was  error  to  instruct  the  jury  as  to  grand  and  petit  lar- 
ceny;  and  the  error  was  not  cured  by  a  verdict  finding  the  defendant  "guilty  as  charged 
in  the  indictment,"  and  fixing  his  punishment  at  three  years  in  the  penitentiary.  90 
A>.,  632. 

§  259  [255].  Special  verdict  defined.  A  special  verdict  is  a  finding  of 
the  facts  only,  leaving  the  law  arising  on  the  facts  to  the  judgment  of 
the  court,  with  an  ascertainment  of  the  punishment  in  the  event  that 
the  court  pronounces  a  judgment  of  conviction  on  the  verdict,  in  cases 
in  which  the  jury  is  required  to  determine  the  punishment. 

1.  An  indictment  for  grand  larceny  having  alleged  that  the  accused  had  been  twice 
convicted  on  a  similar  charge,  it  was  the  duty  of  the  court  to  so  instruct  the  jury  as  to 
enable  them  to  find  the  fact  as  to  former  convictions  separate  from  their  verdict  as  to  the 
pending  charge,  as  the  cfourt  could  not  give  judgment  for  the  increased  penalty  without 
such  fact  being  found  by  the  jury.     80  Ay.,  468. 

2.  Direction  to  the  jury  to  determine  whether  the  facts  submitted  to  them  "were  estab- 
lished by  a  preponderance  of  the  evidence,"  without  saying  beyond  a  reasonable  doubt, 
was  erroneous.     82  Ky.,  133. 

§  260  [256J.  Requisites  of  special  verdict.  A  special  verdict  must  pre- 
sent the  conclusions  of  fact  as  established  by  the  evidence,  and  not  the 
evidence  of  those  facts,  and  the  facts  must  be  so  presented  that  the 
court  has  nothing  to  do  but  draw  the  conclusions  of  law  upon  them. 

§  261  [257].  Not  to  be  received  unless  sufficient  according  to  §  260.  The 
special  verdict  must  be  reduced  to  writing  by  the  jury,  and  read  to  them 
in  the  presence  of  the  court.  It  shall  not  be  received  by  the  court, 
unless  it  pronounce,  affirmatively  or  negatively,  on  the  facts  necessary 
to  enable  the  court  to  give  judgment. 

§  262  [258].  Defendant  may  be  convicted  of  any  degree  of  offence  not 
higher  than  that  charged;  or  of  any  included  offence.  Upon  an  indictment 
for  an  offence  consisting  of  different  degrees,  the  defendant  may  be  found 
guilty  of  any  degree  not  higher  than  that  charged  in  the  indictment, 
and  may  be  found  guilty  of  any  offence  included  in  that  charged  in  the 
indictment. 

Though  no  distinction  is  made  in  the  language  of  this  section  or  of  §  263,  between  com- 
mon law  offences  and  statutory  offences,  in  Conner  v.  Com.,  13  Bush,  714,  the  court,  perhaps 
unnecessarily  for  the  purposes  of  that  case,  expressed  the  opinion  that  they  refer  only  to 
common  law  offences.     But  in  Usher  v.  Com.%  2  Duv.,  394,  the  court  said :    "By  the  corn- 
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mon  law,  and  by  }  258  [now  \  262]  of  tbe  Criminal  Code,  the  accused  may  be  fomd  gtStj 
of  the  inferior  offence  under  an  indictment  charging  a  higher  offence,  which  includes  k. 
The  259th  [now  the  263d]  section  of  the  Code  does  not  undertake  to  enumerate  all  of  Ae 
offences  which  shall  be  deemed  to  be  degrees  of  other  named  offences  ;M  and  heW  that, 
under  an  indictment  for  the  statutory  offence  of  unlawfully  shooting  at  another,  with  iateat 
to  kill  or  wound  him,  the  defendant  could  be  convicted  of  the  common  law  offence  of 
trying  to  shoot  him  with  such  intent ;  and,  in  view  of  the  provisions  of  §  262,  it  has  beee 
held  that  under  an  indictment  for  the  statutory  offence  of  gaming  with  a  negro  for  mosey, 
the  defendant  could  be  convicted  of  the  statutory  offence  of  gaming  with  a  negro, 
though  no  money  was  at  stake  (3  J/<r/.,  478);  that,  under  an  indictment  for  the  statutory 
offence  of  promoting  a  lottery,  he  could  be  convicted  of  the  statutory  offence  of  aiding  ib 
such  promotion  (13  Bush,  731);  that,  under  an  indictment  for  the  statutory  offence  of  will- 
fully and  maliciously  striking  another  with  a  deadly  weapon,  with  intent  to  kill  him,  iht 
defendant  could  be  convicted  of  the  common  law  offence  of  assault  and  battery  (91  A/., 
592);  that,  under  an  indictment  for  the  common  law  offence  of  rape,  he  could  be  convicted 
of  the  statutory  offence  of  carnally  knowing  the  female  (82  A>.,  549);  and  that  a  coavie- 
tion  of  the  common  law  offence  of  a  breach  of  the  peace  barred  an  indictment  for  the  stat- 
utory offence  of  willfully  and  maliciously  striking  and  wounding  with  a  deadly  weapua. 
78  Ky.t  238. 

§  263  [259]..  Degrees  of  offences  defined.  The  offences  named  in  each 
of  the  subdivisions  of  this  section  shall  be  deemed  degrees  of  the  same 
offence,  in  the  meaning  of  the  last  section : 

1.  All  offences  of  homicide  (a) : 

2.  All  injuries  to  the  person  by  maiming,  wounding,  beating,  and 
assaulting,  whether  malicious  or  from  sudden  passion,  and  whether 
attended  or  not  with  the  intention  to  kill  (fi) : 

3.  All  offences  of  larceny  (c) : 

4.  Arson  and  house-burning  (d): 

5.  Burglary  and  house-breaking : 

6.  An  offence,  and  the  attempt  to  commit  the  offence,  if  the  attempt 
be  punishable: 

7.  Offences  which  are  or  may  be  punished  capitally  are  of  the 
highest  degree ;  other  felonies  are  of  higher  degree  than  misdemean- 
ors ;  and  those  punished  by  imprisonment  of  higher  degree  than  those 
punished  by  fine  alone.  If  the  punishment  be  the  same  in  kind,  the 
amount  that  may  be  inflicted  fixes  the  degree. 

(a)  I.  An  indictment  for  shooting  with  intent  to  kill  and  murder  authorized  a  Terdkt 
for  shooting  with  intent  to  kill  or  wound.     16  B.  Af.t  609. 

2.  An  indictment  for  malicious  stabbing,  with  intent  to  kill,  authorized  a  verdict  for 
the  misdemeanor  of  stabbing  in  sudden  heat  and  passion,  and  not  in  self-defence.    2  JfaL,  1. 

3.  Though,  under  an  indictment  for  murder,  the  accused  may  be  convicted  of  volar.- 
tary  or  involuntary  manslaughter,  when  warranted  by  the  evidence ;  if  it  show  that  he  has 
committed  the  statutory  felony  of  killing  by  striking  without  intent  to  kill,  he  can  not  be 
convicted  of  that  offence  under  an  indictment  for  murder;  nor  can  he  be  convicted  of  vol- 
untary manslaughter,  the  killing  having  been  unintentional;  but  he  may  be  convicted  0/ 
involuntary  manslaughter.     13  Bush%  714;  14  /</.,  601 ;  78  Ky^  176. 

(b)  A  fine  for  breach  of  the  peace  bars  an  indictment  for  assault  and  battery  (3  Met.,  1; 
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1 1  JBush,  603) ;  or  an  indictment  for  willfully  and  maliciously  striking  and  wounding  with 
a  deadly  weapon.  78  Ky.%  238.  But  under  an  indictment  for  assault,  it  is  error  to  allow 
proof  of  battery.     14  Bush,  180. 

(c)  1.  Under  an  indictment  for  robbery,  the  court  erred  in  refusing  to  instruct  the  jury 
that  the  defendant  might  be  convicted  of  larceny.     82  Ay.,  240. 

2.  Under  an  indictment  for  assault  with  intent  to  Fob,  the  court  erred  in  refusing  to 
instruct  the  jury  that  they  might  find  the  defendant  guilty  of  the  misdemeanor  of  assault 
and  battery.     Barnard  v.  Com,,  15  Ay.  L.  R.,  51. 

3.  Acquittal  or  conviction  of  the  offence  of  burglary  bars  prosecution  for  larceny  form- 
ing part  of  the  same  transaction.     84  Ky.,  193. 

(</)  Under  an  indictment  for  arson,  the  defendant  may  be  convicted  of  an  attempt  to 
commit  arson.     12  Bush,  243. 

§  264  [260].  What  offences  are  included  in  offence  charged.  If  an 
offence  be  charged  in  an  indictment  to  have  been  committed  with  par- 
ticular circumstances  as  to  time,  place,  person,  property,  value,  motive, 
or  intention,  the  offence  without  the  circumstances,  or  with  part  only, 
is  included  in  the  offence,  although  that  charged  may  be  a  felony,  and 
the  offence,  without  the  circumstances,  a  misdemeanor  only. 

§  265  [261].  Although  higher  degree  of  offence  be  proven,  conviction 
may  be  of  the  degree  charged.  If  the  proof  show  the  defendant  to  be 
guilty  of  a  higher  degree  of  the  offence  than  is  charged  in  the  indictment, 
the  jury  shall  find  him  guilty  of  the  degree  charged  in  the  indictment 

§  266  [262].  Jury  may  return  verdict  as  to  all,  or  any,  of  several  de- 
fendants. Upon  an  indictment  against  several,  the  jury  may  return  a 
verdict  of  "guilty"  as  to  some,  and  "not  guilty"  or  a  special  verdict 
as  to  others :  if  the  jury  can  not  agree  as  to  all  the  defendants  they  may 
find  a  verdict  as  to  those  concerning  whom  they  do  agree. 

§  267  [263].  Polling  the  pay.  Upon  a  verdict  being  rendered,  the 
jury  may  be  polled,  at  the  instance  of  either  party,  which  consists  of  the 
clerk  or  judge  asking  each  juror  if  it  is  his  verdict,  and  if  one  answer  in 
the  negative,  the  verdict  can  not  be  received. 

The  defendant  has  a  right  "by  polling  to  demand  face  to  face  of  each  juror  whether 
the  verdict  is  his  verdict,  and  to  object  to  it  unless  each  member  of  the  jury  shall  answer 
for  himself  that  the  verdict  is  his.     14  Bush,  769. 

§  268  [264].  Verdict  and  proceedings  on  plea  of  insanity.  If  the  de- 
fence be  the  insanity  of  the  defendant,  the  jury  must  be  Instrucfed,  if 
they  acquit  him  on  that  ground*  to  state  the  fact  in  their  verdict,  and 
thereupon  if  the  court,  after  hearing  any  testimony  offered  by  the  Com- 
monwealth or  the  defendant,  be  satisfied  that  he  is  insane,  at  the  time  the 
verdict  is  rendered,  it  may  order  him  to  be  taken  to  a  lunatic  asylum. 
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CHAPTER  VII. 

New  Trial  and  Arrest  of  Judgment. 

$  269.  New  trial  defined. 

$  270.  Effect  of  granting  a  new  trial. 

\  271.  Grounds  on  which  it  may  be  granted. 

\  272.  Juror  can  only  be  examined  to  show  that  verdict  was  by  lot. 

$  273.  When  application  for  new  trial  must  be  made. 

$  274.  Grounds  must  be  written  and  filed  with  motion. 

$  275.  Motion  in  arrest  of  judgment  defined. 

§  276.  Grounds  for  arrest  of  judgment. 

§  277.  When  motion  for  may  be  made. 

J  278.  Court  may  arrest  judgment  without  motion. 

}  279.  On  arresting  judgment  the  court  may  detain  defendant  for  further  proceedings. 

§  269  [265].  New  trial  defined.  A  new  trial  is  the  re-examination 
of  an  issue  of  fact  in  the  same  court,  by  another  jury,  after  a  verdict 
has  been  given. 

Overruling  motion  for  a  new  trial  does  not  prevent  a  renewal  of  it  on  an  amended 
affidavit.     89  A>.,  308. 

§  270  [266].  Effect  of  granting  new  trial.  The  granting  of  a  new  trial 
places  the  parties  in  the  same  position  as  if  no  trial  had  been  had.  All 
the  testimony  must  be  produced  anew,  and  the  former  verdict  can  not 
be  used  or  referred  to  in  evidence  or  in  argument. 

This  section  is  constitutional.     83  Ky^  1. 

§  271  [267].  Grounds  for  new  trial  The  court  in  which  a  trial  is 
had  upon  an  issue  of  fact  may  grant  a  new  trial,  if  a  verdict  be  rendered 
against  the  defendant,  by  which  his  substantial  rights  have  been  preju- 
diced, upon  his  motion,  in  the  following  cases : 

1.  If  the  trial  in  a  case  of  felony  were  commenced  and  completed 
in  his  absence : 

2.  If  the  jury  have  received  any  evidence  out  of  court  other  than 
that  resulting  from  a  view  as  provided  in  this  Code : 

3.  If  the  verdict  have  been  decided  by  lot  (a),  or  in  any  other  man- 
ner than  by  a  fair  expression  of  opinion  by  the  jurors: 

4.  If  the  court  have  misinstructed  or  refused  properly  to  instruct 
the  jury: 

5.  If  the  verdict  be  against  law  or  evidence  (6): 

6.  If  the  defendant  have  discovered  important  evidence  in  his  favor 
since  the  verdict : 

7.  If  from  the  misconduct  of  the  jury,  or  from  any  other  cause  (c). 
the  court  be  of  opinion  that  the  defendant  has  not  received  a  fair  and 
impartial  trial. 
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(a)    But  refusal  of  the  court  to  grant  a  new  trial  because  the  verdict  had  been  decided 

lot  is  not  ground  for  a  reversal  (J  281 ;  82  Ky.f  333,  overruling  80  Ky.%  148).  The  de- 
ndant,  to  avail  himself  of  the  error  in  the  Court  of  Appeals,  should  have  moved  to  set 
ide  the  verdict,  with  an  exception  to  the  decision,  if  adverse. 

(£)  If  there  be  a  conflict  in  the  evidence,  a  judgment  of  conviction  will  not  be  reversed 
1  the  ground  that  it  is  against  the  evidence.  1  Afr/.,  6,  365;  86  A}.,  315;  92  Id.,  612; 
crverly  v.  Com.,  15  Ky.  L.  R.,  285. 

(<r)  1 .  Though,  in  general,  surprise  of  the  defendant,  by  failure  of  a  witness  to  testify 
;  was  expected,  is  not  ground  for  a  new  trial;  when  a  witness,  by  direction  of  the  Cont- 
ort wealth's  attorney,  failed  to  inform  the  defendant  that  the  witness*  testimony  for  him 
1  application  for  bail  was  false,  the  defendant  was  entitled  to  a  discharge  of  the  jury  and 
>ntinuance  of  the  case.     82  Ky.,  430. 

2.  The  court  should  not  permit  the  Commonwealth's  attorney  to  state  in  the  presence 
f  the  jury  what  he  expects  to  prove  by  a  witness  whose  testimony  is  objected  to  and  is 
icompetent.     81  Ky.,  186.    And  see  81  Ky.,  450;  87  Id.,  41 ;  86  Id.,  663;  89  Id.,  361,  364. 

§  272  [268].  Juror  can  only  be  examined  to  show  tJiat  verdict  was  by  lot. 
\  juror  can  not  be  examined  to  establish  a  ground  for  a  new  trial,  ex- 
:ept  it  be  to  establish  that  the  verdict  was  made  by  lot. 

See  3  Bush,  19;  82  Ky.,  333. 

§  273  [269].  When  motion  for  new  trial  must  be  made.  The  applica- 
tion for  a  new  trial  must  be  made  at  the  same  term  at  which  the  verdict 
is  rendered,  unless  the  judgment  be  postponed  to  another  term,  in  which 
case  it  may  be  made  at  any  time  before  judgment. 

§  274.  Grounds  must  be  written  and  filed  with  motion.  The  grounds 
upon  which  a  motion  for  a  new  trial  is  made  must  be  stated  in  writing, 
and  filed  at  the  time  of  making  the  motion. 

See  3  Bush,  480.  But  the  defendant  can  maintain  an  appeal  for  the  correction  of  an 
error  not  named  in  J  271,  the  existence  of  which  is  shown  by  his  bill  of  exceptions,  though 
he  failed  to  name  it  on  his  motion  for  a  new  trial  [Johnson  v.  Com.,  9  Bush,  224;  Turnbull 
v.  Com.,  79  Ky.,  495);  and  it  seems,  as  was  intimated  in  Johnson  v.  Com.,  that  the  defend- 
ant can  maintain  an  appeal  to  correct  such  an  error,  so  shown,  without  having  moved  for 
a  new  trial  (see  note  [d)  to  \  281);  and  that,  perhaps,  as  in  civil  cases,  a  bill  of  exceptions 
is  unnecessary  as  to  any  matter  of  record.    (See  note  (a)  to  J  333  of  the  Civil  Code,  ante,  p.  264.) 

§  275  [27°]-  Motion  in  arrest  of  judgment.  A  motion  in  arrest  of 
judgment  is  an  application,  on  the  part  of  the  defendant,  that  no  judg- 
ment be  rendered  upon  a  verdict  against  him,  or  on  a  plea  of  guilty. 

§  276  [271].  Grounds  for  arrest  of  judgment.  The  only  ground  upon 
which  a  judgment  shall  be  arrested  is  that  the  facts  stated  in  the  indict- 
ment do  not  constitute  a  public  offence  within  the  jurisdiction  of  the 
court. 

1.  It  is  not  necessary  to  state  the  ground  of  a  motion  in  arrest  of  judgment.  The 
court  will  presume  that  it  was  for  the  reason  that  no  public  offence  was  charged.  II 
Bush,  162. 

2.  Although  the  alleged  offence  may  be  so  defectively  stated  as  to  make  the  indictment 
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bad  on  demurrer ;  still,  if  any  public  offence  has  been  committed  by  the  accused,  within 
the  jurisdiction  of  the  court,  conceding  the  facts  stated  in  the  indictment  to  be  true,  the 
judgment  should  not  be  arrested.     11  Busk,  154. 

3.  A  judgment  can  be  arrested  only  when  the  facts  stated  in  the  indictment  do  not 
constitute  a  public  offence  within  the  jurisdiction  of  the  court.  16  B.  M.,  36;  17  B.  Af., 
409;  6  Bush,  91 ;  10  Id.,  196. 

4.  Though  several  persons  be  jointly  indicted  for  distinct  offences  charged  to  have 
been  jointly  committed,  when  not  susceptible  of  a  joint  commission,  if  the  indictment 
charge  the  one  on  trial  in  person  with  the  commission  of  the  offence,  the  judgment  should 
not  be  arrested.  When  the  indictment  is  joint,  if  it  appear  in  the  proof  that  the  party  00 
trial  was  the  only  one  concerned  in  the  commission  of  the  offence,  there  may  be  a  verdict 
and  judgment  against  him  the  same  as  though  he  were  indicted  alone.     10  Bush,  196. 

5  Transfer  of  the  case  from  one  court  to  another  having  jurisdiction,  though  improp- 
erly made,  is  not  ground  for  arresting  a  judgment.     I  Met.,  6. 

§  277  [272].  When  motion  may  be  made.  The  motion  may  be  made 
at  any  time  before  judgment,  or  after  judgment  during  the  same  term 
of  the  court. 

§  278  [273].  Court  may  arrest  judgment  without  motion.  The  court 
may  arrest  the  judgment  without  motion,  on  observing  the  defect  in  the 
indictment  named  in  §  276. 

§  279  [274].  On  arresting  judgment  court  may  detain  defendant  for  fur- 
ther proceedings.  If  the  court  be  of  opinion,  from  the  evidence  on  the 
trial,  that  the  defendant  is  guilty  of  a  public  offence,  he  maybe  detained 
in  custody,  or  on  bail,  in  the  manner  and  for  the  time  prescribed  in  §  159 
and  §  160;  but  otherwise  he  shall  be  discharged  on  the  arrest  of  judg- 
ment. 

See  3  Met.,  481 ;  2  Duv.,  93;  9  Busk,  178. 

CHAPTER  VIII. 

Bills  of  Exception. 

§  280.  What  decisions  subject  to  exception. 

§  281.  What  are  not  subject  to  exception. 

§  282.  Exception  to  be  noted  of  record,  and  bill  prepared  according  to  Civil  Code. 

§  280  [275].  What  decisions  are  subject  to  exception.  Upon  the  trial  of 
criminal  or  penal  prosecutions,  either  party  may  except  to  any  decision 
of  the  court  by  which  the  substantial  rights  of  such  party  are  preju- 
diced (a),  subject  to  the  restrictions  in  the  next  section. 

{a)  See  \  340  and  notes. 

ft  (L  \$S%  $  2%l  [276]-    What  not  subject  to  exception.     The  decisions  of  the  court 

upon  challenges  to  the  panel  (a),  and  for  cause  (b),  upon  motions  to  set 
aside  an  indictment  (c)>  and  'upon  motions  for  a  new  trial  (d)f  shall  not 
be  subject  to  exception. 
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i**)  See  13  Busk,  251 ;  86  Ky.,  606. 

(3)   See  13  Bush,  608. 

(*-)   See  13  Bush,  250-51. 

(</)  See  Redmon  v.  CVwi.,  82  A^.,  333;  York  v.  CVw.,  82  A^.,  362;  Com.  v.  Hourigan, 
»  <fsTy.,  308;  in  the  first  of  which  cases  the  decision  in  P.  &  E.  R.  Co.  v.  Com,,  80  Ky., 
\7*  was  expressly  overruled.  But  the  fact  that  a  party,  because  he  is  prohibited  from 
tempting  thereto,  can  not  appeal  from  a  decision  overruling  his  motion  for  a  new  trial, 
ses  not  prevent  him  from  appealing  for  the  correction  of  any  error  committed  before  or 
tiring  the  progress  of  the  trial  which  is  not  mentioned  in  §271  and  to  which  he  excepted 
l  tlie  time.     See  9  Busk,  224;  79  Ky,,  495. 

§  282  [277].  Exception  to  be  noted  of  record  and  bill  prepared  according 
o  Civil  Code,  The  exception  shall  be  shown  upon  the  record,  by  a  bill 
>f  exceptions,  prepared,  settled,  and  signed,  as  provided  in  the  Code  of 
Practice  in  civil  cases. 

1.  The  appellant's  grounds  for  a  new  trial  are  not  evidence  to  the  Court  of  Appeals  of 
he  errors  stated  therein,  which  must  be  shown  by  a  bill  of  exceptions,  whether  they  are 
rrounds  for  a  new  trial  or  not  (17  B.  M.,  317;  14  Busk,  344,  400;  82  Ky,,  334-35.  3^2; 
>  Husk,  224;  79  Ky,,  495);  unless,  perhaps,  the  error  be  a  matter  of  record:  see  note  to 
\  274,  supra. 

2.  In  order  to  obtain  a  decision  of  the  Court  of  Appeals  concerning  decisions  of  the 
court  below  as  to  instructions  or  evidence,  "a  party  must  not  .  .  .  state  the  evidence, 
but  must  state  the  material  facts  which  the  evidence  conduced  to  prove;  and  if  the  excep- 
tion be  to  a  decision  admitting  or  excluding  testimony,  or  concerning  its  meaning  or  effect, 
so  much  of  the  evidence  as  is  necessary  to  explain  the  exception,  and  no  more,  shall  be 
stated."     Civil  Code,  §335. 

3.  A  general  exception  to  several  instructions  is  sufficient,  without  indicating  any 
ground  therefor.     80  Ky.,  315. 

4.  Sustaining  objection  to  a  question  to  a  witness  can  not  be  assigned  for  error,  unless 
the  bill  of  exception  show  what  answer  was  expected  from  the  witness.  I  Met.,  6;  14 
Bush,  398. 

5.  As  to  having  bills  of  exceptions  certified  by  by-standers,  see  Civil  Code,  §337,  and 
note(r)  thereto;  and  Com,  v,  Hourigan,  89  Ky.,  305,  holding  that,  if  the  judge  refuse  to 
sign  a  bill  of  exceptions,  it  may  be  attested  by  the  affidavits  of  by-standers. 

6.  As  to  other  matters  relating  to  bills  of  exception,  see  Civil  Code,  §J  333  to  339,  and 
notes  thereto,  pp.  264  to  270;  and  Branson  v.  Com.,  92  Ky.,  330,  in  which  it  was  held 
that,  in  criminal  cases,  as  is  provided  by  the  Code  as  to  civil  cases,  a  party  may  except  to 
any  action  of  the  court  sua  sponte,  or  to  its  rejection  of  evidence  or  instructions  offered  by 
him,  without  having  objected  to  such  action ;  but  that  objection  to  evidence  or  instructions 
offered  by  the  adverse  party  is  necessary  to  enable  a  party  to  except  to  the  action  of  the 
court  thereon. 

CHAPTER  IX. 
Judgment.  * 

\  283.  At  what  time  judgment  should  be  rendered. 

\  284.  Judgment  must  affix  the  penalty,  according  to  verdict  or  law. 

\  285.  Defendant  must  be  present  when  judgment  rendered  in  felony  case. 

*  "The  practice  of  permitting  the  clerk,  after  adjournment  of  the  court,  to  write  out  minutes  at  full 
length,  and  insert  many  things  which  can  not  appear  from  the  minutes,  does  pro  tanto  constitute  him  in 
fact  a  judicial  officer  in  vacation.    Such  practices  should  be  discontinued."    80  A>-»  380. 
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$  286.  Duty  of  court  before  rendering  judgment. 

i  287.  What  causes  defendant  may  show  why  judgment  should  not  be  pronounced. 
$  288.  How  judgment  rendered  upon  two  or  more  convictions. 
\  289.  Judgment  for  fine  may  direct  imprisonment  if  not  paid. 
\  290.  Judgment  of  death  must  fix  the  day  of  execution. 
£  291.  In  misdemeanors  judgment  shall  include  costs. 

\  292.  Judgments  on  conviction  of  malfeasance,  &c,  of  officer  to  include  removal  from 
office. 

§  283  [278].  At  what  time  judgment  should  be  rendered.  Upon  ver- 
dicts in  cases  of  misdemeanor,  and  verdicts  of  acquittal  in  cases  of 
felony,  and  upon  trials  by  the  court,  and  upon  a  plea  of  guilty,  the  court 
may  immediately  render  judgment ;  but  upon  verdicts  of  conviction  in 
cases  of  felony,  the  court  shall  not  pronounce  judgment  until  two  days 
after  the  verdict  is  rendered,  unless  the  court  be  about  to  adjourn  for 
the  term. 

In  felony  cases — 

1.  A  verdict  on  the  fifth  day  of  the  term  and  a  judgment  on  its  seventh  day  were  held 
to  be  valid.     80  A>.,  251. 

2.  Upon  a  verdict  on  Saturday,  judgment  should  not  be  rendered  before  Tuesday.  89 
>*>.,  365. 

§  284.  Judgment  must  affix  the  penalty.  The  court  shall,  in  its  judg- 
ment, affix  the  degree  of  punishment  to  be  inflicted  as  found  by  the 
verdict  of  the  jury  or  fixed  by  law. 

§  285  [279].  Defendant  must  be  present  at  judgment  in  felony  case. 
Judgment  shall  not  be  rendered  against  a  defendant  in  cases  of  felony, 
except  in  his  presence.  If  he  be  in  custody,  he  shall  be  brought  into 
court  by  the  proper  officer,  and  if  not  in  custody,  a  bench  warrant  shall 
be  issued  for  his  arrest,  similar  to  the  bench  warrant  on  indictments. 

§  286  [280].  Duty  of  court  before  rendering  judgment  When  the  de- 
fendant appears  for  judgment,  he  must  be  -informed  by  the  court  of 
the  nature  of  the  indictment,  his  plea  and  the  verdict  thereon,  if  any; 
and  he  must  be  asked  if  he  has  any  legal  cause  to  show  why  judgment 
should  not  be  pronounced  against  him. 

§  287  [281].  IV/iat  causes  defendant  may  show  against  rendition  of 
judgment.  He  may  show  for  cause  against  the  judgment  any  sufficient 
ground  for  a  new  trial,  or  for  arrest  of  judgment;  he  may  also  show  that 
he  is  insane.  If  the  court  be  of  opinion  that  there  is  reasonable  ground 
for  believing  he  is  insane,  the  question  of  his  insanity  shall  be  deter- 
mined by  a  jury  of  twelve  qualified  jurors,  to  be  summoned  and  im- 
panneled  as  directed  by  the  court.  If  the  jury  do  not  find  him  insane, 
judgment  shall  be  pronounced.  If  they  find  him  insane,  he  must  be 
kept  in  confinement,  either  in  the  county  jail  or  lunatic  asylum,  until, 
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n     the  opinion  of  the  court,  he  become  sane,  when  judgment  shall  be 
pronounced. 

§  288  [282].  How judgment  rendered  on  two  or  more  convictions.  If  the 
lefendant  be  convicted  of  two  or  more  offences,  the  punishment  of  each 
>f  which  is  confinement,  the  judgment  shall  be  so  rendered  that  the 
>unishment  in  one  case  shall  commence  after  the  termination  of  it  in 
he  others. 

Prior  to  the  adoption  of  the  Criminal  Code  there  was  no  statutory  provision  in  force 
n  this  State  authorizing  the  courts,  where  the  punishment  was  confinement  in  the  peniten- 
iaryy  to  render  a  judgment  ordering  the  term  of  imprisonment  to  commence  at  a  future 
;>eriod,  or  after  the  expiration  of  a  previous  period  of  confinement.  In  September,  1852, 
a.  prisoner  was  found  guilty  by  a  verdict  on  two  indictments  for  separate  felonies,  and 
assessing  his  punishment  in  each  case  to  confinement  in  the  State  penitentiary  for  a  period 
of  five  years.  The  court  rendered  this  judgment  thereon:  " It  is  considered  by  the  court 
that  the  prisoner  be  confined  in  the  jail  and  penitentiary  house  of  this  Commonwealth,  to 
hard  labor,  for  the  space  of  five  years  upon  each  indictment.  Held,  that  the  legal  effect  of  the 
judgment  is,  that  the  prisoner  should  be  confined  for  five  years  only;  that  such  confine- 
ment should  be  upon  each  indictment;  and  that  both  terms  of  five  years  should  commence 
and  terminate  simultaneously.'1     2  Met.,  271. 

§  289  [283].  Imprisonment  for  fine.  If  the  punishment  of  an  offence 
be  a  fine,  the  judgment  may  direct  that  the  defendant  be  imprisoned 
until  the  fine  be  paid,  specifying,  however,  the  extent  of  imprisonment, 
which  shall  not  exceed  one  day  for  each  two  dollars  of  the  fine. 

.  §  290  [284].  Judgment  of  death  must  fix  the  day  of  execution.  If  judg- 
ment of  death  be  pronounced,  the  day  of  the  execution  thereof  shall  be 
fixed  in  the  judgment,  and  shall  not  be  less  than  thirty  days  after  the 
judgment. 

§  291  [285].  Costs  to  be  included  in  judgment  in  misdetneanors.  In 
judgments  against  the  defendant  for  a  misdemeanor,  a  judgment  for 
costs,  in  addition  to  the  other  punishment,  shall  be  rendered,  which 
shall  be  taxed  by  the  clerk,  and  shall  be  for  the  benefit  of  the  officers 
rendering  the  services. 

§  292  [286].  Judgment  on  conviction  of  malfeasance  or  misfeasance  in 
office.  When  a  judge  of  the  county  court,  justice  of  the  peace,  sheriff, 
coroner,  surveyor,  jailer,  county  assessor,  attorney  for  the  county,  consta- 
ble, city  or  police  judge,  or  marshal,  shall  be  convicted  upon  an  indict- 
ment for  malfeasance  or  misfeasance  in  office,  or  for  willful  neglect  in  the 
discharge  of  their  official  duties,  or  for  any  offence  which  by  the  statute 
law,  or  Constitution,  creates  a  forfeiture  of  his  office,  the  court  shall 
render  a  judgment  of  removal  from  office,  in  addition  to  the  other  pen- 
alties and  punishment  prescribed  by  law. 

Concerning  the  power  of  the  legislature  to  enact  that  it  shall  be  deemed  malfeasance  in 
office  for  county  judges,  &c,  while  engaged  in,  or  by  law  required  to  be  engaged  in,  the 
•discharge  of  official  duties,  to  be  in  a  state  of  intoxication,  see  79  AV.,  42. 
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CHAPTER  X. 

Execution. 

?  293.  Certified  copy  of  judgment  authorizes  execution. 

§  294.  How  and  when  judgment  of  death  executed. 

\  295.  What  officers  may  suspend  execution  of  judgment  of  death. 

\  296.  How  sheriff  to  proceed  if  there  are  grounds  to  believe  that  defendant  is  insane  or 

pregnant. 
\  297.  If  death  sentence  not  executed  on  day  fixed  Governor  to  issue  death  warrant. 
\  298.   How  judgment  of  imprisonment  executed. 
$  299.  Powers  of  sheriff  conveying  prisoner  to  penitentiary. 
§  300.  Officer  to  make  written  return  of  execution  of  judgment. 
§  301.  Execution  upon  judgments  for  fines. 
\  302.  Execution  on  judgment  against  bail. 
J  303.  Execution  of  judgment  for  abatement  of  nuisance,  &c. 
\  304.   How  long  defendant  to  be  imprisoned  for  fine. 
\  305.  Defendant  may  replevy  fine  after  imprisonment. 

§  293  [287].   Copy  of  judgment  autlwrizes  execution.    If  a  judgment  of 
death  or  confinement,  either  in  the  penitentiary  or  the  county  jail,  be  • 
pronounced,  a  certified  copy  thereof  must  be  furnished  forthwith  to  the 
sheriff,  who  shall  thereupon  execute  it,  and  no  other  warrant  or  authority 
is  necessary  to  its  execution. 

§  294  [288].  Judgment  of  death,  how  and  when  executed.  The  judg- 
ment of  death  must  be  executed  by  the  sheriff  on  the  day  designated  in 
the  judgment,  between  sunrise  and  sunset,  by  hanging  the  defendant  by 
the  neck  until  he  is  dead. 

§  295  [2^9l«  What  officers  may  suspend  execution  of  death  sentence.  The 
only  officers  who  shall  have  the  power  of  suspending  the  execution  of  a 
judgment  of  death  are  the  Governor;  and,  in  cases  of  insanity  or  preg- 
nancy of  the  defendant,  the  sheriff,  as  provided  in  the  next  section ;  and 
in  cases  of  appeals,  the  clerk  of  the  Court  of  Appeals,  as  prescribed  in 
Title  IX,  chapter  I,  article  1. 

§  296  [290].  How  execution  suspended  on  account  of  insanity  or  preg- 
nancy. If  the  sheriff  be  satisfied  that  there  are  reasonable  grounds  for 
believing  that  the  defendant  is  insane  or  pregnant,  he  may  summon  a 
jury  of  twelve  persons  on  the  jury  list,  drawn  by  the  clerk,  who  shall  be 
sworn  by  the  sheriff  well  and  truly  to  inquire  into  the  insanity  or  preg- 
nancy of  the  defendant,  and  a  true  inquisition  return ;  they  shall  examine 
the  defendant,  and  hear  any  evidence  that  may  be  presented ;  and  by  a 
written  inquisition,  signed  by  each  of  them,  find  as  to  the  insanity  or 
pregnancy.  Unless  the  inquisition  find  the  defendant  insane  or  pregnant 
the  sheriff  shall  not  suspend  the  execution ;  but  if  the  inquisition  find 
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the  defendant  insane  or  pregnant  he  shall  suspend  the  execution,  and 
immediately  transmit  the  inquisition  to  the  Governor. 

§  297  [291].  If  death  sentence  not  executed  on  day  fixed  Governor  to 
issue  death  warrant.  Whenever  a  judgment  of  death  has  not  been  exe- 
cuted on  the  day  appointed  therefor  by  the  court,  from  any  cause  what- 
ever, the  Governor,  by  a  warrant  under  his  hand  and  the  seal  of  the 
State,  shall  fix  the  day  of  the  execution,  which  warrant  shall  be  obeyed 
by  the  sheriff,  and  no  one  but  the  Governor  can  then  suspend  its  exe- 
cution. 

§  298  [292].  Judgment  of  imprisonment  /tow  executed.  The  sheriff,  in 
executing  a  judgment  of  confinement,  shall  deliver  the  defendant,  with 
a  certified  copy  of  the  judgment,  to  the  keeper  of  the  penitentiary,  or 
to  the  jailer,  according  to  the  judgment. 

§  299  [293].  Powers  of  sherijf  conveying  prisoner  to  penitentiary.  In 
carrying  the  defendant  to  the  penitentiary,  the  sheriff  shall  have  all  the 
powers  of  preventing  an  escape,  of  resisting  an  effort  to  rescue  the  de- 
fendant, of  recapturing  him,  and  of  summoning  persons  to  his  aid,  that 
he  would  have  in- executing  a  warrant  of  arrest  in  his  county. 

§  300  [294J.  Sheriff  to  make  written  return  of  execution.  The  sheriff 
shall  make  a  written  return  of  the  execution  of  the  judgment  of  death 
or  imprisonment,  and  file  the  same  with  the  clerk  of  the  court  in  ten 
days  after  such  execution. 

§  301  [295].  Execution  on  judgment  for  fines.  Upon  judgments  for 
fines,  whether  rendered  on  indictments,  penal  actions,  or  otherwise,  writs 
of  execution,  as  provided  in  the  General  Statutes,  may  be  issued  against 
the  person  or  property  of  the  defendant. 

A  capias  pro  Jin*  may  issue  upon  a  judgment  without  the  order  of  the  court;  and  a  per- 
son arrested  under  it  in  a  county  other  than  that  from  which  it  was  issued  should  be  taken 
by  the  officer  to  the  jail  of  the  latter  county.     78  A>.,  392. 

§  302  [296].  Execution  on  judgment  against  bail.  Upon  judgments 
against  bail>  only  such  execution  shall  be  issued  as  may  be  issued  upon 
judgments  in  civil  actions  for  debt. 

§  3°3  [297]-  Execution  of  judgment  for  abatement  of  nuisance,  &c.  A 
certified  copy  of  a  judgment  for  the  abatement  or  removal  of  a  nuisance, 
or  for  any  other  thing  than  the  payment  of  money  by  the  defendant, 
when  delivered  to  the  sheriff,  shall  authorize  and  require  him  to  execute 
it;  and  he  shall  make  a  return  of  his  executing  it,  and  file  the  same  with 
the  clerk  of  the  court,  in  sixty  days  after  a  copy  is  delivered  to  him. 

§  304  [298].  Period  of  confinement  for  fine.  The  defendant  shall  not 
be  held  in  confinement  under  an  execution  for  a  fine  for  a  longer  period 
than  at  the  rate  of  one  day  for  each  two  dollars  of  the  fine ;  but  such 
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confinement  shall  not  discharge  the  fine,  which  thereafter  can  only  be 
collected  by  proceedings  against  the  defendant's  property.  The  pro- 
visions of  this  section  shall  not  apply  to  judgments  in  city  or  police 
courts,  which  may  be  discharged  by  confinement  in  the  city  work-house, 
according  to  the  provisions  of  the  special  statutes  regulating  them. 

§  305.  Replevy  of  fine  after  confinement  In  all  cases  in  which  a  per- 
son is  confined  in  a  jail,  or  work-house,  for  the  non-payment  of  a  fine,  it 
shall  be  lawful  for  the  clerk  of  the  court  in  which  the  judgment  was 
rendered  to  take  bond  from  such  person,  with  good  surety,  for  the  pay- 
ment of  the  fine  and  costs.  The  bond  shall  be  for  the  same  time,  and 
substantially  of  the  same  form,  and  shall  have  the  same  force  and  effect 
as  a  replevin  bond.  The  defendant,  upon  the  execution  of  such  bond, 
and  procuring  a  certificate  of  its  execution,  shall  be  discharged  by  the 
jailer  or  keeper  of  the  work-house,  if  detained  for  no  other  cause.  The 
clerk  shall  have  fifty  cents  for  taking  the  bond,  which  shall  be  included 
in  the  amount  thereof. 


TITLE   VII. 

PROCEEDINGS  IN  POLICE  OR  CITY  COURTS. 

J  306.  In  what  cases  indictment  not  necessary  in  city  or  police  court. 

i  3°7»  City  or  police  court  may  empannel  grand  jury. 

J  308.  Judge  may  fix  terms  of  city  or  police  court. 

\  309.  Defendant  brought  before  city  or  police  court  may  be  tried  or  held  to  bail. 

\  310.  Clerk  may  issue  summons. 

I  311.  Nature  and  form  of  summons. 

3312.  Judge  may  order  warrant  of  arrest. 

?  313.  When  prosecutions  stand  for  trial  in  police  courts. 

$  314.  How  summons  is  executed. 

\  315.  Clerk  to  issue  subpoenas. 

\  316.  Continuance. 

\  317.  Provisions  of  Title  VI  to  govern  proceedings  so  far  as  applicable. 

\  318.  No  written  pleadings  required  if  indictment  not  necessary. 

■}  319.  How  issues  of  law  and  fact  tried. 

\  320.  Provisions  as  to  clerk  apply  to  judge  acting  as  clerk. 

$  321.  What  are  police  courts. 

\  322.  Louisville  city  court. 

§  306  [299].  In  what  cases  indictment  not  necessary  in  police  courts.  No 
indictment  shall  be  necessary  in  prosecutions  for  violation  of  the  by-laws 
or  ordinances  of  a  city  or  town,  nor  in  other  prosecutions  in  police  or 
city  courts,  unless  the  punishment  of  the  offence  exceed  a  fine  of  one 
hundred  dollars,  or  confinement  for  thirty  days. 
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§  3°7  [3°°]-  Grand  jury  tn  police  courts.  If  the  police  or  city  court 
have  jurisdiction  of  offences  which  can  only  be  prosecuted  by  indict- 
ment, the  court  may  order  the  peace  officer,  whose  duty  it  is  to  attend 
the  court,  to  summon  a  competent  number  of  grand  jurors,  the  quali- 
fications of  whom  shall  be  as  prescribed  in  the  General  Statutes,  and 
who  shall  be  sworn,  and  have  the  powers  and  duties  prescribed  in  chap- 
ter I  of  Title  VI. 

§  3°8  [301]-  Judge  may  fix  terms  of  police  courts.  The  judge  of  the 
police  or  city  court  may,  by  orders  entered  on  its  minutes,  fix  terms  for 
its  sessions,  to  which  process  shall  be  returnable,  but  may  hold  the  court 
at  any  time  for  the  transaction  of  business  brought  before  him. 

§  3°9  [302]-  Defendant  brought  before  police  court  may  be  tried \  or  held 
to  bail.  When  a  person  has  been  arrested  and  brought  before  the  city 
court  or  the  judge  thereof,  charged  with  an  offence  within  the  jurisdic- 
tion of  such  court,  and  not  requiring  an  indictment,  he  shall  be  forth- 
with tried,  or,  at  the  discretion  of  the  judge,  held  to  bail  for  his  future 
appearance  for  trial,  or  discharged  from  custody. 

§  310  [303].  Clerk  may  issue  summons.  Upon  information  given  by  a 
peace  officer,  or  by  a  private  person,  on  oath,  to  the  clerk  of  the  court, 
that  an  offence  within  the  jurisdiction  of  such  court,  and  not  requiring 
an  indictment  for  its  prosecution,  has  been  committed,  the  clerk  shall 
issue  a  summons  against  the  offender. 

§  3 1 1  [304].  Nature  and  form  of  summons.  The  summons  mentioned 
in  the  last  section  shall  command  the  peace  officer  to  whom  it  is  directed 
to  summon  the  defendant,  naming  him,  to  appear  in  the  court,  on  a  day 
to  be  named  in  the  summons,  to  answer  the  charge  made  against  him, 
of  having  committed  an  offence,  naming  or  briefly  describing  it,  and  to 
return  the  summons  on  a  day  to  be  named.  It  shall  be  signed  by  the 
clerk,  and  directed  to  tHe  marshal  of  the  town  or  city,  but  may  be  exe- 
cuted by  any  peace  officer  of  the  city  or  county. 

An  ordinance  of  the  city  of  Lexington  having  prohibited  the  sale  of  liquor  on  Sunday, 
a  warrant  summoning  the  defendant  to  answer  a  charge  for  that  offence  was  held  to  be 
sufficient,  though  it  did  not  state  the  quantity  sold,  or  the  place  where  it  was  sold.  2  Met.,  3. 

§  312  [305].  Judge  may  issue  warrant  of  arrest.  Upon  information 
on  oath  made  to  the  judge  of  the  court,  he  may  order  a  warrant  of 
arrest  to  be  issued,  which  shall  be  similar  to  the  summons,  except  in 
the  command  to  arrest  the  defendant,  instead  of  summon  him. 

§  313  [306].  When  prosecutions  stand  for  ttial  in  police  courts.  All 
prosecutions  in  such  courts  shall  stand  for  trial  immediately,  if  the  de- 
fendant be  in  custody,  or  on  bail  for  the  offence  charged,  or  on  the  day 
to  which  the  defendant  is  summoned  to  appear,  provided  the  summons 
be  executed  within  the  limits  of  the  court's  jurisdiction  one  day,  or  else- 
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where  ten  days,  before  the  day  on  which  he  is  warned  to  appear.  If 
not  executed  as  above  provided,  the  trial  shall  be  postponed  to  a  day  to 
be  fixed  by  the  court. 

§  314  [307].  How  summons  executed.  The  summons  shall  be  exe- 
cuted by  the  officer  by  reading  it  to  the  defendant,  or  stating  to  him  its 
contents;  and,  if  required,  the  officer  shall  show  it  to  him. 

§  315  [308].  Clerk  to  issue  subpoenas.  The  clerk  shall  issue  subpoenas 
for  witnesses  at  the  request  of  the  officers  of  the  city,  or  of  the  defend- 
ant, and  the  court  may  compel  their  attendance  in  the  manner  and  by 
the  process  prescribed  in  the  Civil  Code. 

§  3 16  [309].  Continuance.  The  court  may,  for  good  cause,  grant  con- 
tinuances or  postponements  of  the  trial. 

§  317  [310].  Provisions  of  Title  VI  to  apply  to  police  courts.  The  pro- 
visions of  this  Code  in  Title  VI,  so  far  as  applicable,  shall  govern  the 
proceedings  of  police  or  city  courts,  except  as  provided  in  this  title. 

§  318  [311].  Pleadings  may  be  oral  unless  indictment  necessary.  No 
written  information  or  pleadings  are  required  in  prosecutions  in  which 
an  indictment  is  unnecessary. 

§  3 19  [3 1 2].  How  issues  of  law  and  fact  tried.  The  issues  of  law  and 
fact  shall  be  tried  by  the  judge,  in  all  cases  in  which  the  only  punish- 
ment is  a  fine  of  sixteen  dollars  or  less ;  in  other  cases  the  defendant 
may  demand  that  issue  of  fact  be  tried  by  a  jury. 

§  32°  [3I3]«  Provisions  as  to  clerk  apply  to  judge  acting  as  clerk.  If 
the  judge  act  as  the  clerk  of  the  court,  the  provisions  of  this  title  as  to 
the  clerk  shall  apply  to  him. 

§  321  [314].  What  are  police  courts.  Mayors'courts,  and  courts  held 
by  chairmen  of  trustees  of  towns,  are  police  courts  in  the  meaning  of 
this  Code. 

§  322  [315].  Louisville  city  court.  The  laws  regulating  the  proceed- 
ings in  the  Louisville  city  court,  and  prescribing  the  powers  and  duties 
of  the  officers  of  said  court,  shall  not  be  changed  by  the  provisions  of 
this  title,  but  remain  in  full  force ;  and  the  provisions  of  this  title  shall 
only  apply  to  said  court  so  far  as  they  are  consistent  with  the  existing 
laws  regulating  said  court. 
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TITLE   VIII. 

PROCEEDINGS  IN  JUSTICES'  COURTS. 

1  323.  Justices  may  try  defendant  at  once,  or  grant  continuance. 

2  324.  Disposition  of  defendant  pending  adjournment. 

j  325.  When  justice  to  require  bail,  or  bond  for  good  behavior. 

$  326.  When  justice  to  issue  warrant  or  summons. 

{  327.  In  what  cases  he  may  issue  warrant  of  arrest. 

\  328.  Nature  and  form  of  warrant  and  summons. 

2  329.  Subpoenas  and  coercion  of  attendance  of  witnesses. 

\  330.  No  written  pleadings  required. 

J  331.  How  issues  tried. 

J  332.  How  jury  summoned. 

2  333.  Provisions  of  Title  VI  to  apply  to  justices'  courts. 

§  323  [3*6]'  Justice  may  try  at  once  or  continue.  If  a  person  be 
brought,  or,  in  obedience  to  a  bail-bond,  come  before  a  justice  of  the 
peace,  charged  with  the  commission  of  an  offence  within  the  jurisdiction 
of  his  court,  as  prescribed  in  Title  II,  the  justice  shall  forthwith  proceed 
to  the  trial  of  the  charge,  or  for  sufficient  cause  may  postpone  the  trial 
to  a  future  day. 

§  324  [317].  Disposition  of  defendant  pending  adjournment.  If  the 
trial  be  postponed,  the  defendant  may  be  committed  to  the  custody  of  a 
peace  officer,  or  to  jail,  or  discharged  upon  bail  or  without  bail. 

§  325  [3X8]«  When  justice  to  require  bail  or  bond  for  good  behavior. 
It  shall  be  the  duty  of  the  justice  to  require  bail  of  the  defendant,  upon 
its  being  made  to  appear,  that,  unless  bail  be  required,  he  will  probably 
escape  punishment,  or  that  his  discharge  without  bail  would  endanger 
persons  or  property ;  in  which  latter  case  the  justice  may  also  require 
security  for  the  peace  or  for  good  behavior. 

326  [319].  When  justice  to  issue  summons,  or  warrant  If  from  his 
personal  knowledge,  or  from  information  given  to  him  on  oath,  a  justice 
be  satisfied  that  there  are  reasonable  grounds  for  believing  that  a  person 
has  committed  a  public  offence  within  the  jurisdiction  of  his  court,  he 
shall  either  issue  a  warrant  of  arrest  or  a  summons  against  such  person. 

§  327  [320].  In  wltat  cases  he  may  issue  warrant  of  arrest.  The  war- 
rant of  arrest  shall  not  be  issued  unless  the  offence  charged  be  one  of 
actual  or  apprehended  violence  to  person  or  property,  accompanied  with 
a  breach  of  the  peace ;  or  the  justice  be  satisfied  that  there  are  reason- 
able grounds  for  believing  that  the  defendant  will  escape  punishment 
unless  arrested. 

§  32$  [321]-  Naiure  and  form  of  summons  and  warrant.  The  war- 
rant of  arrest,  and  the  summons  shall  be  similar  to  those  prescribed  in 
Title  VII. 
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§  329  [322]-  Subpoenas,  Attendance  of  witnesses.  The  justice  shall 
issue  subpoenas  for  witnesses,  and  for  the  production  of  documentary 
evidence,  and  enforce  their  attendance,  or  its  production,  as  prescribed 
in  the  Civil  Code. 

§  33°  [323]-  Pleadiugs  may  be  oral.  No  written  information,  nor 
pleadings,  shall  be  required  in  prosecutions  in  justices'  courts. 

§  331  [324].  How  issues  tried.  The  issue  of  law  and  fact  shall  be 
tried  by  the  justice,  in  all  cases  in  which  the  only  punishment  is  a  fine 
of  sixteen  dollars  or  less.  In  other  cases  the  defendant  may  demand 
that  issues  of  fact  be  tried  by  a  jury. 

§  332  [32S]-  Jufy-  Ho™  summoned.  Upon  a  jury  trial  being  law- 
fully demanded,  the  justice  shall  order  a  peace  officer  to  summon  a 
sufficient  number  of  qualified  jurors,  from  which  the  jury  may  be 
formed. 

§  333  [32^]'  Provisions  of  Title  VI  to  apply  to  justices'  courts.  The 
provisions  of  Title  VI,  so  far  as  applicable,  shall  govern  the  trial,  ver- 
dict, judgment,  and  execution,  in  prosecutions  in  justices'  courts,  except 
as  provided  in  this  title. 


TITLE   IX. 


APPEALS. 


Chap.  i.    To  the  Court  of  Appeals. 
"      2.    To  circuit  courts. 


CHAPTER  I. 

To  the  Court  of  Appeals. 

Art.  1.   In  felonies. 
"     2.   In  misdemeanors. 
"     3 .   General  prmnsions. 

ARTICLE  I. 
In  Felonies. 


J  334.  Appeals  may  be  taken  in  felony  cases. 

i  335.  Appeals  only  from  final  judgment  except  by  Commonwealth. 

Appeal  by  Commonwealth  does  not  suspend  proceedings. 
?  336.   How  appeal  taken  by  defendant. 
§  337.  How  appeal  taken  by  Commonwealth. 
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i  338.  No  summons,  nor  notice,  necessary  on  appeal. 

8  339*  Judgment  of  acquittal  not  to  be  reversed. 

\  340.  Judgment  of  conviction  to  be  reversed  for  any  error  of  law. 

§  341.  Bill  of  exceptions  must  show  all  instructions  given. 

}  342.  No  reversal  after  death  of  defendant. 

g  343.  If  defendant  be  in  penitentiary  he  shall  remain  while  the  appeal  is  pending. 

\  344.  But  shall  be  removed  upon  reversal. 

§  345.  If  again  convicted  shall  have  credit  for  former  confinement. 

J  346.  Proceedings  upon  affirmance  of  judgment  of  death. 

§  334  [327]-  Appeals  may  be  taken  in  felony  cases.  The  Court  of 
Appeals  shall  have  appellate  jurisdiction  in  prosecutions  for  felonies, 
subject  to  the  restrictions  contained  in  this  article. 

1.  Upon  an  appeal  by  the  accused,  the  Commonwealth  can  not  prosecute  a  cross-appeal ; 
but,  upon  reversal,  the  Court  of  Appeals  will  pass  upon  questions  erroneously  decided 
against  the  Commonwealth,  if  proper  exceptions  have  been  taken.     13  Bush,  258. 

2.  An  escaped  prisoner,  or  a  defendant  who  has  failed  to  surrender  himself  to  an  exe- 
cution according  to  his  recognizance,  has  no  right  to  prosecute  an  appeal.  10  Bush,  526; 
78  AJ'.,  501. 

§  335  [328,  340].  Appeals  by  defendant  ontyjrom  final  judgment.  By 
Commonwealth  not  to  suspend  proceedings.  An  appeal  shall  only  be  taken 
on  a  final  judgment,  except  on  behalf  of  the  Commonwealth.  An  ap- 
peal by  the  Commonwealth  from  a  decision  of  the  circuit  court  shall 
not  suspend  the  proceedings  in  the  case.  The  decision  of  the  Court  of 
Appeals  shall  be  obligatory  on  the  circuit  courts,  as  being  the  correct 
exposition  of  the  law. 

The  defendant's  motion  for  a  new  trial  suspends  the  judgment,  and  he  can  not  appeal 
while  the  motion  is  pending  (8  Bush,  179);  but  the  Commonwealth,  for  settlement  of  the 
law,  can  appeal  from  any  adverse  decision,  whether  final  or  not.  14  Bush,  531;  79  Ky.t 
560;  89/^,287,308. 

§  336  [329].  How  appeal  taken  by  defendant.  An  appeal  may  be 
taken  by  the  defendant  in  the  following  manner  only : 

1.  The  appeal  must  be  prayed  during  the  term  at  which  the  judg- 
ment is  rendered,  and  the  prayer  noted  on  the  record  in  the  circuit 
court.     The  appeal  shall  be  granted  as  a  matter  of  right  (a). 

2.  When  an  appeal  is  prayed  the  court  shall,  if  the  defendant  desire 
it,  make  an  order  that  the  execution  of  the  judgment  be  suspended 
until  the  expiration  of  the  period  within  which  the  defendant  is  required 
to  lodge  a  transcript  of  the  record  in  the  clerk's  office  of  the  Court  of 
Appeals.  After  the  expiration  of  such  period  the  judgment  shall  be 
executed  unless  the  defendant  shall  have  filed  in  the  clerk's  office  of 
the  court  rendering  the  judgment,  the  certificate,  as  provided  in  subsec- 
tion 3  of  this  section,  that  the  appeal  has  been  taken,  or  a  copy  of  an 
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order  of  the  Court  of  Appeals  granting  further  time  to  lodge  the  trans- 
cript. 

3.  The  appeal  is  taken  by  lodging  in  the  clerk's  office  of  the  Court 
of  Appeals,  within  sixty  days  after  the  judgment,  a  certified  transcript 
of  the  record.  The  clerk  of  the  Court  of  Appeals  shall  thereupon  issue 
a  certificate  that  an  appeal  has  been  taken,  which  shall  suspend  the  exe- 
cution of  the  judgment  until  the  decision  upon  the  appeal. 

4.  If  time  be  given,  beyond  the  term  at  which  the  judgment  is  ren- 
dered, to  present  a  bill  of  exceptions,  the  transcript  of  the  record  may 
be  filed  in  the  clerk's  office  of  the  Court  of  Appeals  within  sixty  days 
after  the  bill  of  exceptions  is  made  a  part  of  the  record. 

(a)  The  Criminal  Code  of  1854  ($  329,  330)  did  not  authorize  an  appeal  unless  it  was 
allowed  by  a  judge  of  the  Court  of  Appeals.  This  Code  gives  it  "  as  a  matter  of  right," 
upon  the  conditions  prescribed  in  §  336,  which  must  be  complied  with.  84  Ky.,  190, 485, 
overruling  Mackey  ▼.  Com.,  So  Ay.,  345. 

§  337  [33  *]•  Ho™  token  by  Commonwealth,  If  an  appeal  on  behalf 
of  the  Commonwealth  be  desired,  the  Commonwealth's  attorney  shall 
pray  the  appeal  during  the  term  at  which  the  decision  is  rendered, 
whereupon  the  clerk  shall  immediately  make  a  transcript  of  the  record 
and  transmit  the  same  to  the  Attorney  General,  or  deliver  the  transcript 
to  the  Commonwealth's  attorney,  to  be  transmitted  by  him.  If  the 
Attorney  General,  on  inspecting  the  record,  be  satisfied  that  error  has 
been  committed  to  the  prejudice  of  the  Commonwealth,  upon  which  it 
is  important  to  the  correct  and  uniform  administration  of  the  criminal 
law  that  the  Court  of  Appeals  should  decide,  he  may,  by  lodging  the 
transcript  in  the  clerk's  office  of  the  Court  of  Appeals,  within  sixty 
days  after  the  decision,  take  the  appeal. 

§  338  [332].  No  summons,  nor  notice,  necessary  on  appeal.  No  sum- 
mons, nor  notice,  shall  be  necessary  upon  an  appeal. 

§  339  [333]-  Judgment  of  acquittal  not  to  be  reversed.  A  judgment  in 
favor  of  the  defendant  which  operates  as  a  bar  to  a  future  prosecution 
for  the  offence  shall  not  be  reversed  by  the  Court  of  Appeals. 

See  note  to  \  170,  ante,  p.  54. 

§  34°  [334]-  Judgment  of  comnction  to  be  reversed  for  any  error  of laz*. 
A  judgment  of  conviction  shall  be  reversed  for  any  error  of  law,  to  the 
defendant's  prejudice,  appearing  on  the  record. 

[Amended  by  substituting,  after  the  word  ' *  law, "  the  following  words: 
4 'Appearing  on  the  record  (a),  when,  upon  consideration  of  the  whole 
case,  the  court  is  satisfied  that  the  substantial  rights  of  the  defendant 
have  been  prejudiced  thereby"  (b).     (Act  of  March  4,  1880.)] 
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(a)  I.  Reversible  errors  under  the  Code  of  1854. 

Reversible  errors  under  §  334  of  the  Code  of  1854  (namely,  an  error  in  admitting  or 
rejecting  important  evidence;  in  instructing  or  refusing  to  instruct  the  jury;  in  failing  to 
arrest  the  judgment;  or  in  allowing  or  disallowing  peremptory  challenge)  being  included 
in  the  grounds  for  reversal  now  allowed,  the  decisions  concerning  the  former  are  authorities, 
to  some  extent  at  any  rate,  as  to — 

1.  Error  in  admitting  or  rejecting  testimony. 

(1)  To  authorize  the  reversal  of  a  judgment  of  conviction  for  felony  upon  the  ground 
of  the  rejection  of  evidence  offered  on  the  part  of  the  defendant,  it  is  not  sufficient  that 
the  rejected  evidence  be  shown  to  have  been  merely  pertinent  or  relevant,  or  technically 
admissible:  it  must  be  important  for  the  defendant,  in  view  of  the  whole  case  as  presented. 
2  Met.,  17. 

(2)  Though,  if  there  be  any  evidence  tending  to  convict  the  accused,  a  judgment  against 
him  will  not  be  reversed  on  the  ground  that  it  is  against  the  evidence  (see  note  (b),  ante, 
p.  97);  the  rejection  of  important  evidence  in  his  behalf  is  a  reversible  error,  the  argument 
that  the  judgment  is  right  upon  all  the  testimony,  including  that  which  was  rejected,  not 
being  entitled  to  any  weight  in  a  criminal  case.  15  B.  M.,  539.  And  see  Bowiin  v.  Com., 
15  Ky.  L.  R.,  149,  and  Scott  v.  Com.,  Id.,  251. 

And  as  to  incompetent  evidence  against  the  accused  which  had  been  admitted,  the 
Court  of  Appeals  said:  «« We  can  not  speculate  on  its  effect :  it  is  enough  for  the  court  to 
know  that  it  was  wrong,  and  may  have  operated  to  the  prejudice  of  the  appellant."  3 
Bush,  533;  14/4,361. 

(3)  To  show  that  evidence  excluded  by  the  court,  in  refusing  to  allow  the  witness  to 
answer  a  question,  is  important,  the  bill  of  exceptions  must  show  what  the  answer  was 
expected  to  be  (1  Met.,  6;  9  Bush,  669;  11  Id.,  575;  82  Ky.,  549);  but  it  is  improper  to 
permit  counsel  to  state  within  the  hearing  of  the  jury  what  the  proposed  evidence  would  be. 
Si  Ky.,  186. 

(4)  An  alleged  error  in  admitting  evidence  can  not  be  considered  unless  it  was  excepted 
to.     3  Met.,  10;  17  B.  M.,  310. 

(5)  The  erroneous  admission  of  important  evidence  against  the  accused,  notwithstand- 
ing his  objection,  as  shown  by  the  bill  of  exceptions,  is  ground  for  reversal  of  the  judg- 
ment, though  it  was  not  relied  on  in  his  motion  for  a  new  trial ;  that  not  being  one  of  the 
grounds  for  a  new  trial  specified  in  J  271.     9  Bush,  224;  79  Ay.,  496. 

2.  Error  in  giving  or  refusing  instructions. 

(1)  As  to  instructions  generally,  see  notes  to  \  225  of  Criminal  Code. 

(2)  In  Hopkins  v.  Com.,  3  Bush,  480,  it  was  held  that  the  defendant  could  not  avail  him- 
self of  an  error  of  the  court,  in  erroneously  giving  to  the  jury  an  oral  instruction,  because 
he  had  failed  to  rely  upon  that  error  in  his  written  grounds  for  a  new  trial. 

(3)  See  \  341  as  to  embodying  instructions  in  a  bill  of  exceptions. 

3.  Error  in  allowing  or  disallowing  a  peremptory  challenge. 

It  was  held  that,  however  the  disallowance  of  a  challenge  for  cause  by  the  defendant 
may  have  influenced  his  course  in  the  use  of  the  peremptory  challenges  allowed  him,  it 
can  not  be  regarded  as  a  refusal  to  allow  a  peremptory  challenge,  within  the  meaning  of 
i  334  of  the  Criminal  Code;  and,  regarded  as  the  disallowance  of  a  challenge  for  cause 
merely,  it  can  constitute  no  ground  of  reversal  in  the  Court  of  Appeals.     7  Bush,  191. 

II.  Reversible  errors  under  the  Code  of  1877,  as  amended. 

In  addition  to  the  errors  for  which  judgments  were  formerly  reversible,  a  judgment 
can  now  be  reversed  for  any  error  appearing  on  the  record,*  if  substantially  prejudicial  to 
the  appellant's  rights;  as,  erroneous  refusal  to  grant  a  continuance  (14  Bush,  112;  92  Ky., 
68);  or  refusal  to  grant  a  change  of  venue.     Higgins  v.  Com.,  14  Ky.  L.  R.,  729. 


•The  only  errors  which  the  Code  excludes  from  the  record  are  those  to  which  exceptions  are  forbid- 
den by  §  281. 
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(o)  Unsubstantial  errors. 

The  following-named  errors  have  been  held  insufficient  to  authorize  a  reversal,  viz.:  the 
refusal  of  the  court  to  allow  the  prisoner  to  be  present  when  the  jury  viewed  the  place  of 
the  homicide  (78  Ky.,  639);  reference  by  the  Commonwealth's  attorney  to  matters  not  in 
evidence,  no  objection  having  been  made  at  the  time  (89  Ky.,  364);  premature  rendition 
of  judgment  against  the  accused  (89  Ky.,  365);  permitting  a  witness  .to  state  on  the  trial 
that  he  had  on  a  certain  occasion  said  to  another  person  that  he  could  discover  with  bis 
naked  eye  a  spot  of  blood  on  the  hat-band  of  the  accused  (86  Ky.,  323);  admitting  incom- 
petent evidence  of  a  fact  which  was  otherwise  proved  (89  Ky.,  210);  conviction  of  the  ac- 
cused in  1890/ without  disposing  of  an  indictment  found  against  him  in  1873;  or  the  f*ct 
that,  after  the  submission  of  the  case,  two  of  the  jurors  were  absent  from  the  others  for 
thirty  minutes  in  another  room  in  the  same  building,  there  being  no  evidence  of  undue  in- 
fluence or  interference  of  others  (91  Ky.,  200);  the  giving  of  erroneous  instructions,  or  the 
refusal  to  give  instructions,  when  the  defendant's  guilt  was  proved  beyond  doubt  (92  Ay., 
456;  Lewis  v.  Com.,  14  Ky.  L.  K.,  212);  failure  of  the  record  to  show  that  a  "plea  of  not 
guilty"  was  entered,  or  absence  of  the  accused  when  an  instruction  was  modified,  it  being 
manifest  from  the  entire  record  that  an  issue  was  made,  and  that  he  had  a  fair  and  impar- 
tial trial,  and  that  his  substantial  rights  were  not  prejudiced  (78  Ky.,  586);  misconduct  of 
the  Commonwealth's  attorney,  when  the  trial  was  conducted  fairly  in  other  respects,  and 
it  was  apparent  that  no  other  verdict  could  have  been  rendered  without  misconduct  on  the 
part  of  the  jury.     Hourigan  v.  Com.,  15  Ky,  L.  R.,  265. 

But  in  BarneU  v.  Com.,  84  Ky.,  449,  the  court  said:  "The  correct  rule,  we  think,  is 
that  every  improper  instruction  should  be  taken  as  prima  facte  prejudicial  to  the  accused, 
subject,  of  course,  to  be  shown  otherwise  by  the  evidence  in  the  case;"  and  reversed  the 
judgment  because  of  this  instruction:  "The  jury  are  the  sole  judges  for  themselves  of 
the  weight  of  the  testimony  and  credibility  of  the  witnesses,  and  may  attach  such  weight 
to  any  and  all  parts  thereof  as  they  may  think  proper;  and  if  they  believe  that  any  witness 
or  witnesses  have  willfully  sworn  falsely  as  to  any  material  fact,  they  may,  if  they  deem 
proper,  disregard  the  entire  testimony  of  such  witness  or  witnesses."  And  a  judgment 
was  reversed  because  of  the  following  instruction :  "  Where  there  is  a  conflict  in  the  testi- 
mony of  witnesses,  the  one  side  being  of  an  affirmative  and  the  other  of  a  negative  char- 
acter, the  affirmative  character  of  testimony  is  preferred,  and  is  entitled  to  the  greater 
weight  by  the  jury  in  making  up  their  verdict"  (8  Bush,  179).  But,  in  general,  an  instruc- 
tion that  the  jury  is  the  sole  judge  as  to  the  evidence  and  credibility  of  witnesses,  though 
erroneous,  is  not  ground  for  reversal.     86  Ky.,  609;  87  Id.,  500. 

As  to  curing  the  error  of  admitting  incompetent  evidence  by  an  instruction  with  refer- 
ence thereto,  see  note  14,  ante,  p.  81. 

§  34*  [335]-  Bill  of  exceptions  must  show  all  instructions.  A  judg- 
ment shall  not  be  reversed  for  an  error  of  the  court  in  instructing  or 
refusing  to  instruct  the  jury,  unless  the  bill  of  exceptions  contain  all  the 
instructions  given  by  the  court  to  the  jury,  and  unless  it  shall  thereupon 
appear  that  the  law  applicable  to  the  case  was  not  correctly  and  fairly 
given  to  the  jury. 

1.  "It  is  not  absolutely  necessary  that  the  record  should  state,  in  terms,  that  a// the 
instructions  given  by  the  court  were  contained  in  the  bill  of  exceptions.  Any  equivalent 
expression,  or  any  language  or  statement  that  would  convey,  with  reasonable  certainty, 
the  same  idea,  would  doubtless  be  held  sufficient  to  answer  the  requirements  of  this  pro- 
vision of  the  Code."  But  the  following  statement  in  a  bill  of  exceptions  was  held  insuf- 
ficient to  show  that  it  contained  all  the  instructions  that  were  given:  "The  attorney  for 
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the  Commonwealth  asked  the  court  to  give  the  following  instructions  (going  on  to  enumer- 
ate them);  to  each  and  all  of  which  the  defendant  objected,  but  the  court  overruled  the 
objections;  and  the  defendant  at  the  time  excepted,  and  still  excepts.  The  defendant 
then  asked  the  court  to  give  the  following  instructions,  which  the  court  gave  (going  in  like 
manner  to  set  them  out."     3  Met.,  10,  23. 

2.  A  statement  of  the  clerk  of  the  court  below,  following  the  bill  of  evidence  and 
exceptions  signed  by  the  judge,  that  certain  specified  instructions  had  been  given  and 
others  refused  by  the  court,  do  not  make  them  a  part  of  the  bill  of  exceptions.  78 
A>.,  204. 

3.  But  in  I  Duv.,  224,  the  following  statement  was  held  to  be  sufficient  to  show  that 
the  bill  of  exceptions  contained  all  the  instructions  given:  "The  defendant  moved  the 
following  instructions,  and  the  Commonwealth  moved  the  following ;  and  then  the  court 
gave  to  the  jury  the  following  instructions  in  lieu  of  those  refused  and  in  explanation  of 
those  given." 

And  in  9  Bush,  593,  the  following  statement  was  held  to  be  sufficient:  "The  court,  on 
motion  of  the  Commonwealth's  attorney,  instructed  the  jury  as  follows,  to-wit  (giving 
the  instructions),  and  the  court  instructed  the  jury  as  follows,  on  motion  of  defendant 
(giving  them)." 

4.  "As  the  instructions  asked  by  the  defendant  are  not  copied  in  the  record,  being  lost 
as  stated  by  the  clerk,  it  must  be  presumed  that  the  ruling  of  the  court  in  relation  to  them 
was  right."    6  Bush,  326. 

5.  The  court  can  not  consider  instructions  not  embraced  in  the  bill  of  exceptions,  even 
with  the  consent  of  counsel.     80  Ky.y  38. 

6.  See  further,  as  to  exceptions  and  bills  of  exceptions,  Civil  Code,  $  333  to  338,  and 
notes  thereto. 

§  342  [336].  No  reversal  after  death  of  defendant.  No  appeal  shall  be 
taken  after  the  defendant's  death,  and  upon  his  death  an  appeal  taken 
during  his  life  shall  abate,  and  shall  not  be  revived. 

§  343  [337]-  If  defendant  in  penitentiary  shall  remain  pending  appeal. 
If  a  judgment  of  confinement  in  the  penitentiary  have  been  executed 
before  the  certificate  of  the  appeal  is  delivered  to  the  sheriff  whose  duty- 
it  is  to  execute  the  judgment,  the  defendant  shall  remain  in  the  peniten- 
tiary during  the  pendency  of  the  appeal,  unless  discharged  by  the  expi- 
ration of  his  term  of  confinement,  or  by  pardon ;  and  upon  a  reversal, 
if  a  new  trial  be  ordered,  shall  be  removed  back,  from  the  penitentiary, 
to  the  county  jail  from  which  he  was  brought,  by  the  sheriff  of  said 
county. 

§  344  [338].  But  shall  be  removed  upon  reversal.  Upon  a  mandate  of 
reversal,  ordering  a  new  trial,  being  filed  in  the  clerk's  office  of  the 
circuit  court  in  which  the  judgment  of  confinement  in  the  penitentiary, 
which  has  been  executed,  was  rendered,  the  clerk  shall  deliver  to  the 
sheriff  a  copy  of  the  mandate,  and  a  precept  authorizing  and  command- 
ing him  to  bring  the  defendant  from  the  penitentiary  to  the  county  jail,  - 
which  shall  be  obeyed  by  the  sheriff  and  keeper  of  the  penitentiary. 

§  345  [339]'  Ifag&in  convicted  shall  have  credit  for  former  confinement. 
If  the  defendant,  upon  the  new  trial,  be  again  convicted,  the  period  of 
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his  former  confinement  in  the  penitentiary  shall  be  deducted  by  the 
court,  from  the  period  of  confinement  fixed  in  the  last  verdict  of  con- 
viction, or  be  allowed  by  the  court  in  fixing  the  period  of  confinement, 
although  such  allowance  reduce  the  period,  for  which  the  defendant  is 
sentenced,  below  the  shortest  period  prescribed  by  law  as  a  penalty  for 
the  offence  of  which  he  has  been  found  guilty;  unless  the  period  of 
confinement  fixed  in  the  verdict  or  by  the  court  be  for  life. 

§  346  [340].  Proceedings  upon  affirmance  of  judgment  of  death.  When 
a  judgment  of  death  has  been  affirmed,  the  clerk  of  the  Court  of  Ap- 
peals shall  transmit  to  the  Governor  a  certificate  of  the  affirmance  and 
of  the  judgment  of  the  circuit  court,  to  the  end  that  a  warrant  for  the 
execution  of  the  judgment  may  be  issued  by  the  Governor.  The  Gov- 
ernor shall  send  his  warrant  of  execution  by  a  special  messenger,  or  by 
mail,  to  the  proper  officer,  and  shall  name  therein  the  day  and  time  of 
execution,  but  shall  not  appoint  an  earlier  day  than  that  which  had  been 
fixed  on  by  the  circuit  court.  The  officer  receiving  the  same  shall  report 
his  action  both  to  the  Governor  and  the  circuit  court.  If,  from  any 
cause,  the  execution  do  not  take  place  on  the  day  appointed  by  the 
Governor,  he  may,  from  time  to  time,  appoint  another  day  for  execution, 
until  the  sentence  is  carried  into  effect. 


ARTICLE  II. 

In  misdemeanors. 

$  347.  In  what  cases  Court  of  Appeals  has  jurisdiction. 

§  348.  How  and  when  appeal  prayed  and  taken. 

$  349.  Appeal  does  not  suspend  execution,  unless  bond  executed. 

§  350.  How  appeal  taken  by  Commonwealth. 

\  351.  No  summons  necessary  on  appeal. 

\  352.  Judgment  of  acquittal  not  reversible,  if  punishment  may  be  imprisonment 

%  353.  Judgment  may  be  reversed  for  any  error  of  law. 

§  354.  Attorney's  fee  to  be  taxed  if  defendant  fail. 

J  355.  Appeal  in  penal  actions  to  be  regulated  by  Civil  Code. 

\  356.  Damages  against  defendant  on  affirmance,  if  bond  given. 

§  347  [342]-  In  what  cases  Court  of  Appeals  has  jurisdiction.  The 
Court  of  Appeals  shall  have  appellate  jurisdiction  in  penal  actions,  and 
prosecutions  for  misdemeanors,  in  the  following  cases  only,  viz. :  If  the 
judgment  be  for  a  fine  exceeding  fifty  dollars,  or  for  imprisonment  ex- 
ceeding thirty  days ;  or,  if  the  judgment  be  for  the  defendant,  in  cases 
in  which  a  fine  exceeding  fifty  dollars,  or  confinement  exceeding  thirty 
days,  might  have  been  inflicted. 

1.  Upon  a  judgment  of  acquittal  under  an  indictment  for  a  misdemeanor  which  was 
punishable  by  fine  and  imprisonment,  it  was  held  that  an  appeal  by  the  Commonwealth, 
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for  the  purpose  of  reversal,  was  forbidden  by  \  347  (now  }  352);  and  that  an  appeal  by  the 
Commonwealth,  to  obtain  an  exposition  of  the  law,  does  not  apply  to  misdemeanor  cases. 
9  Bushy  I. 

2.  This  section  applies  only  to  cases  provided  for  by  the  Criminal  Code  itself,  and  in 
which  the  punishment  authorized  is  fine  or  imprisonment  or  both;  and  not  to  a  judgment 
disbarring  an  attorney,  from  which  an  appeal  lies,  though  it  did  not  inflict  either  fine  or 
imprisonment.     2  Met.,  619. 

3.  No  appeal  lies  for  the  defendant  from  a  judgment  for  a  fine  not  exceeding  fifty  dol- 
lars (14  Bushy  171);  unless  it  also  deprive  him  of  a  franchise.     90  Ay.,  53. 

4.  A  defendant  who  has  failed  to  surrender  himself  to  an  execution  according  (p  his 
recognizance  has  no  right  to  prosecute  an  appeal.     78  Ky.,  501. 

§  348  [343].  How,  and  when,  appeal  prayed  and  taken.  The  appeal 
must  be  prayed  during  the  term  at  which  the  judgment  is  rendered,  and 
shall  be  granted  upon  the  condition  that  the  record  be  lodged  in  the 
clerk's  office  of  the  Court  of  Appeals  within  sixty  days  after  the  judg- 
ment. 

1.  The  Court  of  Appeals  can  not  take  jurisdiction  unless  the  appeal  be  taken  during 
the  term  at  which  the  judgment  is  rendered,  though  time  be  given,  by  consent  of  parties, 
until  the  next  term,  to  prepare  a  bill  of  exceptions :  if  time  can  be  given  for  that  purpose, 
it  can  only  be  done  by  withholding  or  suspending  judgment.     16  B.  Af.,  338;  2  Met.,  376. 

2.  In  16  B.  M.,  338,  it  was  held  that,  in  such  a  case,  the  appeal  should  be  dismissed; 
but  it  would  seem  that,  when  the  court  has  no  jurisdiction,  there  is  nothing  in  it  to  dis- 
miss, and  that  the  appeal  should  be  stricken  from  the  docket.     See  81  Ky.,  57. 

3.  Motion  for  a  new  trial  suspends  the  judgment;  and,  if  it  be  continued  to  the  next 
term,  and  be  then  overruled,  an  appeal  may  be  then  taken,  and  the  record  may  be  lodged 
in  the  clerk's  office  of  the  Court  of  Appeals  within  sixty  days  thereafter.     8  Bush,  179. 

4.  The  day  on  which  the  judgment  was  rendered  must  be  included.  Where  a  judg- 
ment was  rendered  November  19th,  and  the  record  filed  January  19th  following:  held  to 
be  too  late.     1 1  Bush,  220. 

5.  A  proceeding  against  the  surety  of  a  tavern-keeper  to  recover  $300  for  a  breach  of 
the  obligation  of  such  tavern-keeper  (2  Rev.  Stat.%  407),  is  not  for  a  misdemeanor,  and  does 
not  come  within  that  section  of  the  Criminal  Code  which  requires  the  record  to  be  filed  in 
the  clerk's  office  of  the  Court  of  Appeals  within  sixty  days  after  judgment  to  entitle  the 
party  to  an  appeal.     3  Met.,  405. 

6.  Upon  the  repeal  of  a  statute  under  which  the  judgment  was  rendered,  while  an  ap- 
peal therefrom  was  pending,  the  judgment  was  reversed,  with  directions  to  dismiss  the 
warrant,  the  appellant  to  pay  the  cost  of  the  appeal.     78  Ky.,  287. 

7.  See  8  336  and  notes. 

§  349  [344]-  Does  not  suspend  execution  unless  bond  executed.  The 
appeal  shall  not  suspend  the  execution  of  the  judgment,  unless  the  de- 
fendant cause  to  be  executed  before  the  clerk  of  the  circuit  court  a  cov- 
enant, by  good  surety,  to  be  approved  by  said  clerk,  for  the  payment, 
in  case  the  judgment  be  affirmed,  of  the  fine  and  costs,  and  costs  of  the 
appeal,  and  all  damages  thereon,  and  for  the  surrender  of  the  defendant 
in  execution  of  the  judgment,  if  the  judgment  be  for  imprisonment,  or 
on  his  failure  so  to  surrender  himself  for  the  payment  of  a  sum  equal  to 
two  dollars  for  every  day  of  imprisonment  adjudged;  and  cause  said 
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covenant  to  be  copied  into  the  transcript:  upon  which  being  lodged 
with  the  clerk  of  the  Court  of  Appeals,  he  shall  issue  a  certificate  that 
execution  of  the  judgment  is  suspended. 

The  appellant  having  failed  to  file  the  transcript  within  sixty  days  after  judgment,  the 
Commonwealth  was  not  entitled  to  a  dismissal  of  the  appeal  with  damages  on  the  super- 
sedeas bond.     Si  Ky.y  57. 

§  350  [345].  How  appeal  taken  by  the  Commonwealth.  When  the 
Commonwealth's  attorney  prays  an  appeal  the  clerk  shall  forthwith 
make  and  certify  a  complete  transcript  of  the  record,  and  transmit  the 
same  to  the  Attorney  General,  or  deliver  it  to  the  Commonwealth's 
attorney  for  that  purpose ;  and  if  the  Attorney  General,  on  inspecting 
the  same,  believe  it  proper  to  take  the  appeal,  he  shall  do  so,  by  filing 
the  transcript  in  the  clerk's  office  of  the  Court  of  Appeals  in  sixty 
days  after  the  judgment. 

§  35 1  [346].  No  summons  necessary  on  appeal  No  summons  is  neces- 
sary on  an  appeal. 

§  352  [347].  Judgment  of  acquittal  not  to  be  reversed  if  penalty  may  be 
imprisonment.  A  judgment  on  a  verdict  of  acquittal,  of  an  offence  the 
punishment  of  which  is  imprisonment,  shall  not  be  reversed. 

§  353  [348]-  Judgment  reversed  for  any  error  of  law.  The  judgment 
shall  be  reversed  for  any  errors  of  law  apparent  on  the  record  to  the 
prejudice  of  the  appellant. 

[Amended  by  substituting  after  the  word  "law"  the  following  words: 
"Appearing  on  the  record  when,  upon  consideration  of  the  whole  case, 
the  court  is  satisfied  that  the  substantial  rights  of  the  defendant  have 
been  prejudiced  thereby."     (Act  of  March  4,  1880.)] 

See  notes  to  §  340. 

§  354  [35°]-  Attorney' s  fee  if  defendant  fail.  Upon  the  affirmance  of 
a  judgment,  on  the  appeal  of  the  defendant,  an  attorney's  fee  of  twenty 
dollars  shall  be  taxed  as  part  of  the  costs  of  the  appeal,  to  go  to  the 
Attorney  General,  and  upon  the  reversal  of  a  judgment,  upon  an  appeal 
t>y  the  Commonwealth,  a  fee  of  five  dollars. 

I  have  changed  this  section,  in  conformity  to  act  of  May  I,  1880,  I  S.  A.,  140. 

§  355  [35  *]•  Appeals  in  penal  actions.  If  the  prosecution  be  by  a 
penal  action,  the  appeal  shall  be  similar  in  all  respects  to  appeals  in  civil 
actions. 

§  356  [352].  Damages  on  affirmance  if  execution  suspended  by  bond.  If 
the  execution  of  the  judgment  for  a  fine  be  suspended,  as  provided  in 
this  article,  upon  an  affirmance  of  the  judgment,  damages  at  the  rate  of 
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ten  per  cent,  shall  be  awarded  against  the  defendant  [one-fourth  of] 
which  shall  be  for  the  use  of  the  Attorney  General. 
The  bracketed  words  were  repealed  by  act  of  May  I,  1880. 

ARTICLE  III. 

General  Provisions, 

.  {357.  Appeals  in  criminal  cases  to  take  precedence. 
}  358.  Stand  for  trial  at  first  term  after  record  has  been  lodged  ten  days. 
8  359.  If  lodged  within  ten  days  before  term,  or  during  term,  stand  for  trial  in  ten  days. 
}  360.  To  be  decided  at  term  when  tried. 
{  361.  Costs  against  defendant  if  he  fail. 

§  357  [353]-  Appeals  in  criminal  cases  to  take  precedence.  Appeals  in 
criminal  cases  shall  take  precedence  over  all  other  business  of  the  court, 
and  be  placed  first  upon  the  docket  for  trial. 

§  358  [354]-  When  appeal  stands  for  trial.  They  shall  stand  for  trial 
at  the  first  term  succeeding  the  lodging  of  the  transcript  in  the  clerk's 
office  of  the  Court  of  Appeals,  provided  it  be  so  lodged  ten  days  before 
the  commencement  of  the  term. 

§  359  [355]'  Same.  When  an  appeal  by  the  defendant  in  a  case  of 
felony  is  lodged  within  ten  days  before  the  commencement  of  the  term, 
or  during  the  term,  it  shall  stand  for  trial  on  the  tenth  day  after  it  is  so 
lodged. 

§  360  [356].  To  be  decided  at  term  when  tried.  The  appeal  shall  be 
decided  at  the  same  term  at  which  it  is  tried. 

As  to  applying  at  a  subsequent  term  to  set  aside  a  non-suit,  see  89  Ky.y  78. 

§  361  [357]-  Costs  against  defendant  if  he  fail.  On  the  affirmance  of 
a  judgment,  if  the  appeal  be  taken  by  the  defendant,  and  on  the  reversal 
of  the  judgment,  if  the  appeal  be  taken  by  the 'Commonwealth,  a  judg- 
ment for  costs  shall  be  rendered  against  the  defendant. 

1.  This  authorizes  a  judgment  for  costs  against  the  appellant,  upon  affirmance  of  a 
judgment  of  conviction,  whether  it  be  for  felony  or  misdemeanor.     88  Ay.,  174. 

2.  An  appellant  from  a  judgment  convicting  him  of  a  felony  is  liable  for  his  costs  in  the 
Court  of  Appeals,  though  the  judgment  be  reverse*!.     Green  v.  Com.,  14  Ky.  L.  R.,  169. 

CHAPTER  II. 

To  Circuit  Courts. 

\  362.  In  what  cases  defendant  may  appeal  to  circuit  court. 
.  i  3°3*  Commonwealth  has  no  appeal  to  circuit  court. 
{  364.  How  appeal  is  taken. 
}  365.  How  execution  suspended. 
i  366.  Case  to  be  tried  anew  on  appeal. 
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J  367.  Attorney's  fee  and  costs  on  affirmance. 

i  368.  If  judgment  for  defendant  money  collected  to  te  returned  to  him. 

§  369.  Appeal  must  be  within  sixty  days,  and  before  satisfaction. 

#  370.  Proceedings  on  the  appeal  bond. 

§  362  [358].  In  what  cases  defendant  may  appeal  to  circuit  court.  If  a 
judgment  against  a  defendant  on  a  trial  before  a  county  judge,  or  in  a 
justices'  court,  or  in  a  city  or  police  court,  unless  otherwise  provided  in 
the  statutes  creating  or  regulating  it,  be  for  imprisonment  or  for  a  fine  of 
twenty  dollars  or  more,  he  shall  have  the  right  of  appeal  to  the  circuit 
court  of  the  county  in  which  the  judgment  is  rendered. 

A  tax-payer  has  a  right  to  appeal  to  the  circuit  court  from  a  judgment  of  the  county 
court  imposing  a  fine  for  failing  to  give  a  list  of  his  taxable  property.     13  Bush,  269. 

§  363  [359]-  Commonwealth  has  no  appeal  to  circuit  court.  The  Com- 
monwealth shall  have  no  right  of  appeal  from  judgments  of  county 
judges,  or  of  justices'  courts,  or  of  city  and  police  courts,  unless  other- 
wise provided  in  the  statutes  creating  or  regulating  them.    • 

§  364  [360].  How  appeal  is  taken.  If  a  defendant  desire  to  appeal 
from  the  judgment  of  a  county  judge,  or  of  a  justices',  city,  or  police 
court,  he  shall  obtain  from  the  clerk  of  such  court,  or  from  the  judge  or 
justice,  a  copy  of  the  warrant,  or  summons,  if  any,  and  of  the  judgment, 
and  a  statement  of  the  costs,  and  file  them  in  the  clerk's  office  of  the 
circuit  court,  and  cause  to  be  executed,  by  good  surety,  to  be  approved 
by  the  clerk,  a  covenant  to  pay  the  costs  of  the  appeal  in  the  event  of 
the  affirmance  of  the  judgment;  and,  if  he  desire  to  suspend  the  en- 
forcement of  the  judgment,  a  further  covenant  to  perform  the  judgment 
which  may  be  rendered  against  him  on  the  appeal ;  or,  if  the  judgment 
be  for  imprisonment,  and  the  defendant  fail  to  surrender  himself  in  exe- 
cution thereof,  to  pay  to  the  Commonwealth  a  sum  equal  to  two  dollars 
for  feach  day  of  imprisonment  adjudged,  and  thereupon  the  clerk  shall 
docket  the  appeal  with  the  other  Commonwealth  cases,  and  issue  a  cer- 
tificate of  the  appeal ;  and,  if  the  covenant  be  executed  for  that  purpose, 
a  certificate  that  the  collection  of  the  judgment  is  suspended,  which  cer- 
tificates shall  be  served  on  the  county  judge,  or  justice,  or  on  the  clerk 
of  the  city  or  police  court,  and,  if  an  execution  have  been  issued,  on  the 
officer  to  whom  it  was  delivered. 

§  365  [360].  Hozv  execution  suspended.  After  the  service  of  a  cer- 
tificate of  suspension,  the  judge,  justice,  or  clerk,  shall  issue  no  other 
execution,  and  any  officer  on  whom  it  is  served  shall  return  the  execu- 
tion in  his  hands  as  suspended  by  appeal.  If  a  certificate  of  appeal 
only  be  served,  the  judge,  justice,  or  clerk  shall  indorse  on  any  execu- 
tion he  may  thereafter  issue  that  the  money  collected  thereon  shall  be 
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paid  into  the  circuit  court  in  which  the  appeal  is  pending,  and  the  officer 
shall  pay  any  money  that  he  may  collect  on  any  execution  in  his  hands, 
or  which  he  may  thereafter  receive,  into  such  circuit  court. 

§  366  [361].  Case  to  be  tried  anew.  Upon  the  appeal  the  case  shall 
be  tried  anew,  as  if  no  judgment  had  been  rendered,  and  the  judgment 
shall  be  considered  as  affirmed  if  judgment  for  any  amount  be  rendered 
against  the  defendant,  and  thereupon  he  shall  be  adjudged  to  pay  the 
costs  of  the  appeal. 

§  367  [362].  Attorney's  fee  and  costs  on  affirmance.  Upon  an  affirm- 
ance an  attorney's  fee  of  ten  per  cent,  on  the  amount  of  the  judgment 
shall  be  taxed  as  part  of  the  costs,  and  the  costs  in  the  justices'  court 
shall  be  taxed  as  part  of  the  costs  of  the  appeal. 

§  368  [363].  If  judgment  for  defendant  money  collected  to  be  returned  to 
him.  If  judgment  be  rendered  for  the  defendant,  any  money  paid  into 
the  circuit  court,  which  has  been  collected  of  the  defendant,  on  the 
original  judgment,  shall  be  forthwith  returned  to  him. 

§  369  [364].  IV/ien  appeal  must  be  taken.  No  appeal  shall  be  taken 
from  a  judgment  of  a  county  judge,  or  of  a  city,  police,  or  justices' 
court,  after  it  is  satisfied,  nor  after  sixty  days  from  the  rendition  thereof. 

§  370  [365].  Proceedings  on  appeal  bond.  Upon  a  judgment  being 
rendered  against  the  defendant  on  an  appeal,  and  an  execution  issued 
thereon,  in  one  year  from  its  rendition,  being  returned  unsatisfied,  a 
summons  shall  be  issued  by  the  clerk,  at  the  request  of  the  Common- 
wealth's attorney,  against  the  surety  on  the  appeal  and  suspending 
covenants,  requiring  him  to  appear  on  the  first  day  of  the  next  term 
of  the  circuit  court,  to  show  cause  why  judgment  should  not  be  ren- 
dered against  him  on  said  covenants,  which  summons  shall  be  directed, 
delivered,  served,  and  returned  as  an  ordinary  summons  in  a  civil  action, 
and  shall  be  docketed  and  stand  for  trial,  and  be  tried  as  an  ordinary 
civil  action.  If  the  surety  have  any  defence  thereto,  he  shall  make  it 
by  answer,  and  the  issues  of  law  or  of  fact  thereon  shall  be  tried  and 
decided. 
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TITLE    X. 

PROCEEDINGS  TO  PREVENT  THE  COMMISSION  OF  OFFENCES. 

Chap.  i.  Suppression  of  riots,  and  of  resistance  to  lawful  authority. 

* '      2.  Requiring  security  to  keep  the  peace,  or  for  good  behavior. 

"      3 .  Arrest  and  confinement  of  insane,  drunken,  and  disorderly  persons. 

4i      4.  Habeas  corpus. 

CHAPTER  I. 
Suppression  of  Riots,  and  of  Resistance  to  Lawful  Authority. 

J  371.  How  officer  may  overcome  resistance  to  execution  of  process. 

\  372..  Must  report  to  court  the  persons  resisting  and  their  abettors. 

i  373*  Persons  refusing  to  assist  officer  guilty  of  misdemeanor  and  contempt. 

\  374.  If  power  of  county  insufficient  Governor  must  send  military  from  other  counties. 

i  375*  Certain  officers  must  command  the  dispersal  of  riotous  and  unlawful  assembly. 

§  376.  If  persons  so  assembled  do  not  disperse  they  must  be  arrested  and  punished. 

i  377*  Persons  failing  to  assist  officers,  when  summoned,  to  be  treated  as  rioters. 

§  378.  Officer  failing  to  perform  his  duty  is  guilty  of  a  misdemeanor. 

$  379.  When  and  by  whom  military  may  be  ordered  out. 

\  380.  Military  to  obey  civil  officers. 

§  381.  Under  what  circumstances  military  may  fire  on  mob. 

§  371  [367].  How  officer  may  suppress  resistance  to  execution  of  process. 
When  a  sheriff  or  other  public  officer  authorized  to  execute  process 
finds,  or  has  reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  of  the  process,  he  may  command  as  many  male  inhabitants  of 
his  county  as  he  may  think  proper,  and  any  military  companies  in  his 
county,  armed  and  equipped,  to  assist  him  in  overcoming  the  resistance, 
and  in  arresting  and  confining  the  resisters  and  their  aiders  and  abettors, 
to  be  punished  according  to  law. 

§  372  [368].  Must  report  to  court  resisters  and  their  abettors.  The  offi- 
cer must  report  to  the  court  from  which  the  process  issued  the  names 
of  the  resisters  and  their  aiders  and  abettors,  that  they  may  be  punished 
for  contempt. 

§  373  [369]-  Persons  failing  to  assist  officer  guilty  of  misdemeanor  and 
contempt.  Every  person  commanded  by  a  public  officer  to  assist  him  in 
the  execution  of  process,  who,  without  lawful  cause,  refuses  or  neglects 
to  obey  the  command,  is  guilty  of  a  misdemeanor  and  contempt  of  the 
court  from  which  the  process  issued. 

§  374  [37°]-  If  Power  of  county  insufficient  Governor  to  send  military 
aid.     If  it  appear  to  the  Governor  that  the  power  of  the  county  is  not 
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sufficient  to  execute  process,  he  must,  on  application  of  the  sheriff,  order 
such  a  military  force  from  any  other  county  or  counties  as  may  be  neces- 
sary. 

§  375  [37  *]  Suppression  of  riots  and  unlawful  assemblies.  When 
persons  to  the  number  of  twenty  or  more  are  unlawfully  or  riotously 
assembled  in  a  city  or  town,  the  sheriff  of  the  county  and  his  deputies, 
and  the  other  peace  officers  and  magistrates  of  such  city  or  town,  to- 
gether with  the  mayor  or  other  chief  officer  of  tthe  city  or  town,  must 
go  among  the  persons  assembled,  or  as  near  them  as  possible,  and,  in  the 
name  of  the  Commonwealth,  command  them  to  disperse. 

§  376  [372].  Rioters  not  dispersing  to  be  arrested.  If  the  persons 
assembled  do  not  immediately  disperse,  the  magistrates  and  officers  must 
arrest  them,  or  cause  them  to  be  arrested,  that  they  may  be  punished 
according  to  law,  and  may  command  to  their  aid  all  persons  present  or 
in  the  county. 

§  377  [373]-  Punishment  of  persons  failing  to  aid  officers.  If  the  per- 
sons commanded  to  aid  the  magistrates  and  officers  neglect  to  do  so 
without  just  cause,  they  shall  be  treated  as  part  of  the  rioters,  and  pun- 
ished accordingly. 

§  37^  [374]-  Officers  punishable  for  neglect  of  duty .  If  a  magistrate 
or  officer,  named  in  §  375,  having  notice  of  an  unlawful  or  riotous  assem- 
bly, neglect  to  proceed  to  the  place  of  assembly,  or  as  near  as  he  can 
with  safety,  and  to  exercise  the  authority  invested  in  him  to  suppress  the 
same  and  arrest  the  offenders,  he  is  guilty  of  a  misdemeanor. 

§  379  [375]-  When>  and  by  whom,  military  may  be  ordered  out.  If  the 
unlawful  assembly  have  the  intent  of  committing  a  felony,  or  of  offering 
violence  to  person  or  property,  or  to  resist  by  force  the  laws,  the  judge 
of  the  circuit  court,  or  the  judge  of  the  county  court,  or  the  mayor,  or 
chief  officer  of  the  city,  or  the  sheriff  of  the  county,  or  any  two  justices 
of  the  peace,  may,  by  an  order  directed  to  a  commanding  officer  of  the 
militia,  or  of  a  military  company,  direct  such  military  force  under  his 
command  as  shall  be  specified,  to  appear  at  a  specified  time  and  place, 
armed  and  equipped,  to  aid  the  civil  authorities  in  suppressing  violence 
and  enforcing  the  law,  which  order  shall  be  forthwith  obeyed  by  the 
commanding  officer  and  troops. 

§  380  [376J.  Military  to  obey  civil  officers.  When  an  armed  force  is 
called  out  to  suppress  an  unlawful  or  riotous  assembly,  it  must  obey 
the  orders  of  the  civil  officers  named  in  the  last  section. 

§  38 1  [377 1-  Under  what  circumstances  military  may  fire  on  mob.  The 
commanding  officer  must  act  on  the  defensive,  and  only  permit  the  troops 
to  use  their  edged  or  pointed  weapons  to  repel  violence,  except  in  the 
following  cases : 
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1.  If  an  attack  be  made  on  the  troops,  or  any  one  of  them,  by 
which  his  life  is  endangered,  they  may  defend  themselves  by  dis- 
charging their  fire-arms;  and  when  the  attack  is  general,  the  com- 
manding officer  may  order  the  troops  to  fire : 

2.  If  the  troops  can  not  be  placed  between  the  rioters  and  the 
persons  or  property  they  are  intending  to  attack,  and  the  illegal  purpose 
of  the  riot  be  persisted  in  by  means  dangerous  to  the  lives  or  property 
of  others,  the  magistrates  and  officers  mentioned  in  §  379,  or  any  two 
of  them,  may  direct  the  commanding  officer  to  disperse  the  rioters, 
which  he  is  authorized  to  do,  by  ordering  the  troops,  first  to  use  the 
bayonet  and  sword,  and  if  they  prove  ineffectual,  but  not  otherwise,  to 
discharge  their  fire-arms  against  them : 

3.  The  troops  must  not  be  brought  on  the  ground  until  the  mag- 
istrate or  officer  has  proclaimed  the  office  which  he  holds,  and  com- 
manded the  assembly  to  disperse,  and  every  endeavor  must  be  used 
by  the  magistrates  and  civil  and  military  officers  to  induce,  or  force, 
the  rioters  to  disperse  before  an  attack  is  made  on  them. 


CHAPTER  II. 

Requiring  Security  to  Keep  tlte  Peace  or  for  Good  Behavior, 

f  382.  In  what  cases  person  may  be  arrested  and  required  to  give  security  to  keep  peace, 
or  for  good  behavior. 

\  383.  How  arrest  to  be  ordered. 

\  384.  Trial  and  requiring  bond  by  magistrate. 

$  385.  Time  for  which  security  may  be  required. 

§  386.  Magistrate  to  return  bond  to  clerk  of  circuit  court. 

i  387.  Trial  and  requiring  bond  in  circuit  court. 

§  388.  Who  may  take  security  after  defendant  is  committed. 

§  389.  Defendant  to  be  discharged  if  prosecutor  fail  to  appear. 

§  390.  Defendant  to  be  discharged  if  no  grounds  of  apprehension  appear. 

§  391.  What  are  breaches  of  the  bond. 

\  392.  Proceedings  upon  breach  of  bond. 

1  393*  Security  may  be  by  recognizance. 

§  382  [378].  Wtto  may  be  required  to  give  bond  to  keep  the  peace  or  Jot 
good  behavior,  A  person  may  be  arrested  for  the  purpose  of  requiring 
of  him  security  to  keep  the  peace  (a),  or  for  his  good  behavior,  in  the 
following  cases: 

1.  Upon  the  complaint  on  oath,  of  a  person  threatened,  to  a  magis- 
trate, that  the  defendant  has  threatened  to  commit  an  offence  against 
his  person  or  property,  and  upon  the  magistrate  being  satisfied,  by  ex- 
amination on  oath  of  the  complainant  or  others,  that  there  are  reason- 
able grounds  to  fear  the  commission  of  the  offence  threatened : 
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2.  Upon  information  given  on  oath  to  a  magistrate,  by  any  person, 
that  the  defendant  is  about  to  commit  violence  endangering  human  life, 
or  is  about  to  commit  an  offence  amounting  to  a  felony,  and  the  magis- 
trate being  satisfied,  by  an  examination  on  oath  of  the  informant  or 
others,  that  there  are  reasonable  grounds  for  apprehending  the  commis- 
sion of  such  violence  or  felony : 

3.  If  a  magistrate  or  court  be  satisfied,  by  the  conduct  or  words  of 
a  person  in  the  presence  of  such  magistrate  or  court,  or  from  proof 
given  before  such  magistrate  or  court,  that  there  are  reasonable  grounds 
for  apprehending  that  such  person  will  commit  an  offence  against  the 
person  or  property  of  another. 

(a)  In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  a  bond  to  keep 
the  peace  was  properly  required.     9  Bush,  553. 

§  383  [379].  How  arrest  to  be  ordered.  If  the  defendant  be  in  the 
presence  of  the  court  or  magistrate,  a  peace  officer  shall  be  verbally 
directed  by  the  court  or  magistrate  to  take  him  into  custody.  If  not  in 
the  presence  of  the  magistrate,  he  shall  issue  a  warrant  of  arrest,  directed 
to  any  peace  officer  of  the  county,  or  city,  or  town,  commanding  him  to 
arrest  the  defendant  and  bring  him  before  the  magistrate.  The  com- 
plaint, information,  or  proof,  shall  be  briefly  recited  in  the  warrant. 

§  384  [380].  Trial  and  requiring  bond  by  magistrate.  Upon  the  de- 
fendant being  brought  before  the  magistrate,  or  being  taken  into  cus- 
tody by  order  of  a  court  or  magistrate,  the  court  or  magistrate  shall 
hear  the  evidence  which  may  be  produced  on  either  side ;  and  if  satisfied 
that  there  are  reasonable  grounds  for  apprehending  that  the  defendant 
will  commit  an  offence  against  the  person  or  property  of  another,  or  will 
commit  violence  endangering  human  life,  or  an  offence  amounting  to 
felony,  may  require  of  him  surety  to  keep  the  peace,  or  for  his  good 
behavior,  in  a  sum  not  exceeding  five  thousand  dollars  if  human  life  be 
endangered,  or  one  thousand  dollars  in  other  cases ;  and  in  default  of 
giving  such  surety,  may  commit  the  defendant  to  jail,  for  a  period  not 
exceeding  three  months,  unless  he  shall,  in  the  meantime,  give  such 
surety. 

A  defendant  brought  before  a  justice  under  a  warrant,  between  1 1  and  12  o'clock  Sat- 
urday night,  was  properly  committed  to  jail  until  Sunday  afternoon,  without  examination 
and  without  endorsing  on  the  mittimus  the  amount  of  bail  required.     81  Ky.%  677. 

§  385  [381].  Time  for  which  security  may  be  required.  The  security 
required  by  a  circuit,  county,  or  police  court,  may  be  for  keeping  the 
peace,  or  for  good  behavior,  for  any  length  of  time  not  exceeding  one 
year.  If  it  be  required  by  a  magistrate,  it  shall  be  for  keeping  the 
peace,  or  for  good  behavior,  until  the  defendant  shall  appear  before  the 
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circuit  court  of  the  county,  on  the  first  day  of  its  next  term,  before 
which  court  the  defendant  shall  also  be  bound,  with  surety,  to  appear, 
and  not  depart  without  leave  of  the  court. 

§  386  [382].  Magistrate  to  return  bond  to  clerk  of  circuit  court.  The 
magistrate  shall  return  the  bond  of  the  defendant  and  his  surety  for  his 
appearance  and  keeping  the  peace,  to  the  clerk  of  the  circuit  court, 
before  its  next  term. 

§  387  [383].  Trial  and  requiring  bond  in  circuit  court.  Upon  the 
defendant  appearing,  the  court  shall  examine  the  case,  and  either  dis- 
charge the  defendant  or  require  surety  to  keep  the  peace,  or  for  his 
good  behavior,  for  a  period  not  exceeding  one  year ;  and  in  default  of 
giving  such  surety,  may  commit  the  defendant  to  jail  for  a  period  to 
be  fixed  by  the  court,  not  exceeding  three  months,  unless  he  shall  in 
the  meantime  give  security.  If  a  defendant  be  committed  to  jail  for 
failure  to  give  bond  as  above  provided,  the  cause  of  commitment,  and 
the  sum  in  which  he  is  required  to  give  security,  shall  be  stated  in  the 
written  order  of  commitment,  which  shall  be  delivered  to  the  jailer. 

§  388  [384].  Who  may  take  security  after  defendant  is  committed.  Any 
magistrate  or  court  of  the  county  may  take  the  security  required  by  the 
foregoing  provisions,  of  a  defendant,  committed  to  jail,  for  default  of 
giving  such  security. 

§  389  [385].  Defendant  to  be  discharged  if  prosecutor  fail  to  appear.  If 
the  proceedings  be  taken  upon  the  complaint  of  the  person  threatened, 
if  he  fail  to  appear  before  the  court  or  magistrate,  the  defendant  shall  be 
discharged. 

§  39°  [386].  Defendant  to  be  discharged  if  no  grounds  of  apprehension 
appear.  Unless  the  court  or  magistrate  be  satisfied  that  there  are 
reasonable  grounds  for  believing  that  the  defendant  will  commit  an 
offence  against  the  person  or  property  of  another,  or  commit  violence 
endangering  human  life,  or  an  offence  amounting  to  felony,  he  shall  be 
discharged. 

§  391  [387].  What  are  breaches  of  the  bond.  The  following  are 
breaches  of  the  bond  required  in  this  chapter : 

1.  The  failure  of  the  defendant  to  appear  in  the  circuit  court,  if 
the  bond  require  such  appearance,  or  departing  therefrom  before  he  is 
lawfully  discharged : 

2.  A  judicial  conviction  of  the  defendant  of  an  offence  involving  a 
breach  of  the  peace,  within  the  period  specified  in  the  bond : 

.  3.   A  judicial  conviction  of  the  defendant  of  a  felony  within  the  time 
specified  in  the  bond,  if  the  bond  be  for  his  good  behavior. 

A  conviction  of  the  offence  of  drunkenness  and  disorderly  conduct  is  not  necessarily  a 
conviction  of  an  offence  involving  a  breach  of  the  peace;  and  does  not  authorize  a  for- 
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feiture  of  a  bond  «« to  keep  the  peace,  and  be  of  good  behavior,"  without  a  direct  pro- 
ceeding to  forfeit  the  bond.     9  Bush,  553. 

§  392  [388].  Proceedings  upon  breach  of  bond.  The  attorney  for  the 
Commonwealth  may  proceed  by  action,  in  the  name  of  the  Common* 
wealth,  against  the  defendant  and  his  surety,  upon  a  breach  of  the  bond. 

§  393  [389].  Security  may  be  by  recognizatice.  If  the  security  required 
in  this  chapter  be  given  in  court,  it  may  be  by  a  recognizance  entered 
into  in  open  court,  and  entered  upon  the  records  by  the  clerk. 


CHAPTER  III. 
Arrest  and  Confinement  of  Insane,  Drunken,  and  Disorderly  Persons. 

i  394*  Duty  of  peace  officers  to  arrest  drunken  and  insane  persons. 

i  395.  Duty  of  peace  officers  to  arrest  disorderly  persons. 

§  396.  Proceedings  when  such  arrest  is  made. 

%  397.  How  magistrate  must  dispose  of  insane  person  brought  before  him. 

I  398.  How  magistrate  to  dispose  of  drunken  or  disorderly  person. 

§  394  [39°]-  Peace  officer  to  arrest  insane  and  drunken  persons.  It 
shall  be  the  duty  of  all  peace  officers  to  arrest  any  insane  or  drunken 
person  whom  they  may  find  at  large,  and  not  in  the  care  of  some  dis- 
creet person,  and  carry  him  before  some  magistrate  of  the  county,  city, 
or  town  in  which  the  arrest  is  made. 

§  395  [391]-  Peace  officers  to  arrest  disorderly  persons.  It  shall  also  be 
the  duty  of  all  peace  officers  to  arrest  any  disorderly  person  whom  they 
may  find  creating  a  disturbance  by  noise  or  other  disorder,  and  carry 
him  before  some  magistrate  of  the  county,  town,  or  city  in  which  the 
arrest  is  made. 

§  396  [392].  Proceedings  when  such  arrest  is  made.  If  the  arrests  au- 
thorized in  the  last  two  sections  be  made  during  the  night,  the  officer 
shall  keep  the  persons  arrested  in  confinement  until  the  next  morning, 
unless,  in  the  case  of  an  insane  or  drunken  person,  he  deliver  him  into 
the  custody  of  some  discreet  person,  who  will  undertake  to  restrain  and 
take  care  of  him ;  and  if  the  arrests  be  made  in  the  local  jurisdiction  of 
a  police  or  city  court,  the  persons  arrested  shall  be  carried  before  the 
judge  of  such  court,  unless  he  be  absent. 

§  397  [393]-  Ho™  magistrate  to  dispose  of  insane  person.  The  magis- 
trate before  whom  an  insane  person  is  brought  shall  make  such  orders 
as  may  be  necessary  to  keep  him  in  restraint,  until  he  can  be  sent,  by 
due  process  of  law,  to  the  lunatic  asylum ;  and  if  such  insane  person 
have  not  friends  to  whose  custody  or  care  the  magistrate  can  commit 
him,  he  may  order  him  to  be  confined  in  the  county  or  city  jail,  and 
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shall  immediately  give  notice  thereof  to  the  city  or  county  attorney, 
whose  duty  it  shall  be  to  take  the  proper  proceedings  for  having  the 
insane  person  sent  to  the  lunatic  asylum. 

§  39**  [394]-  ^ow  magistrate  to  dispose  of  drunken  or  disorderly  person. 
Upon  a  drunken  person  being  brought  before  a  magistrate,  he  shall 
have  power  to  order  him  to  be  confined  until  he  become  duly  sober; 
and  upon  a  disorderly  person  being  brought  before  him,  the  magistrate 
may  require  of  him-  surety  for  his  good  behavior  and  for  keeping  the 
peace  for  a  period  not  exceeding  one  year ;  and  on  his  failure  to  give 
such  surety,  may  commit  him  until  he  gives  security,  but  in  no  event  is 
the  confinement  to  exceed  thirty  days. 


CHAPTER  IV. 
Habeas  Corpus. 

i  399.  By  whom,  and  for  what  cause,  a  writ  of  habeas  corpus  shall  be  issued. 

J  400.  Before  whom  it  shall  be  made  returnable. 

§  401.  Penalty  for  refusal  to  issue  a  writ. 

\  402.  Contents  of  the  writ.     To  whom  directed  and  when  made  returnable. 

\  403.  How  person  executing  writ  may  change  time  for  return  to  it. 

%  404.  Bond  may  be  required  before  issuing  the  writ. 

§  405.  In  what  cases  officer  granting  writ  may  order  the  body  of  the  person  detained 
to  be  taken. 

\  406.  By  whom  and  how  the  writ  shall  be  served. 

\  407.  How  served  if  the  person  to  whom  it  is  directed  conceal  himself. 

\  408.  Person  serving  writ  shall  return  it  and  give  notice  of  any  change  in  time  for  re- 
turn to  it. 

\  409.  Penalty  for  refusing  obedience  to  the  writ ;  and  proceedings  thereupon. 

§  410.  What  the  return  to  the  writ  must  state. 

#  411.  Body  of  person  detained  must  be  produced,  except  as  provided  in  J  412. 
§  412.  When  body  need  not  be  produced. 

\  413.  Affidavits  may  be  read  as  evidence  on  trial  under  the  writ. 
\  414.  Process  for  procuring  attendance  of  witnesses,  and  enforcing  the  judgment  ren- 
dered on  the  trial. 

\  415.  Officer  interested,  or  related  to  parties,  not  qualified  to  preside  at  trial. 

§  416.  To  what  officer  the  writ  shall  be  returned. 

?  417.  Defendant  to  be  notified  to  what  officer  the  writ  has  been  returned. 

\  418.  How  objection  may  be  made  to  officer  presiding  at  trial. 

#  419.  How  issue  formed. 

§  420.  Trial  and  judgment. 

\  421.  Papers  and  proceedings  to  be  returned  to  proper  court. 

\  422.  Person  released  under  the  writ  not  to  be  imprisoned  for  same  cause,  except  by 
order  of  court. 

\  423.  Proceedings  if  person  detained  appear  to  be  guilty  of  a  public  offence. 

\  424.  Writ  may  issue  against  religious  or  other  association. 

\  425.  In  what  cases  prisoner  may  be  removed  from  jail  or  custody  of  officer. 

\  426.  Before  whom  writ  tried  if  examining  court  refuse  bail. 
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J  427.  Writ  may  be  issued  on  any  day.     Powers  of  private  person  executing  it. 
£  428.  Proceedings  and  judgment  under  writ  not  to  affect  civil  suit. 
$  429.  Judgment  not  to  prevent  issuing  of  another  writ  for  same  cause. 

§  399  [395]*  fy  whom,  and  for  what  cause,  writ  of  habeas  corpus  to  be 
issued.  The  writ  of  habeas  corpus  shall  be  issued  upon  petition  on  be- 
half of  any  one  showing,  by  affidavit  or  otherwise,  probable  cause  to 
believe  he  is  detained  without  lawful  authority,  or  is  imprisoned  when 
by  law  he  is  entitled  to  bail  (a): 

1.  By  any  judge  of  a  circuit,  criminal,  chancery,  or  common  pleas 
court ; 

2.  By  a  judge  of  a  county,  city,  or  police  court  (b),  when  all  the 
judges  mentioned  in  subsection  I  are,  at  the  time,  absent  from  the 
county;  or 

3.  By  a  justice  of  the  peace,  when  all  the  judges  mentioned  in  sub- 
sections 1  and  2  are,  at  the  time,  absent  from  the  county  (c). 

The  power  of  a  judge  of  a  circuit,  criminal,  chancery,  or  common 
pleas  court  to  issue  writs  of  habeas  corpus  shall  be  coextensive  with  the 
State.  That  of  the  other  officers  above  enumerated  shall  extend  only 
to  the  limits  of  their  respective  counties,  cities,  or  towns. 

(a)  This  is  a  discretionary  writ,  and  should  be  denied  if  the  applicant's  petition  show 
that  there  is  no  sufficient  ground  for  his  release.     1 1  Bus/it  632. 

(6)  A  police  judge  has  no  power,  under  this  writ,  to  discharge  a  prisoner  who  has  been 
legally  tried  and  convicted  in  the  circuit  court.     79  Ky.%  366. 

(c)  A  writ  issued  by  a  justice  of  the  peace,  when  either  of  the  judges  mentioned  in 
subsections  I  and  2  is  in  the  county,  is  a  nullity.     1 1  Bushy  628. 

§  400  [395].  Before  whom  made  returnable.  The  writ  shall  be  signed 
by  the  officer  granting  it,  and  be  made  returnable  before  one  of  the 
judges,  mentioned  in  subsection  I  of  §  399,  of  the  county  in  which  the 
writ  is  served. 

§  401  [395].  Penalty  for  refusal  to  issue  writ.  If  any  officer  authorized 
to  grant  the  writ  shall,  when  legally  applied  to,  refuse  to  issue  it,  he 
shall  forfeit  and  pay,  to  the  person  in  whose  behalf  it  was  applied  for, 
five  hundred  dollars. 

§  402  [395].  Contents  of  writ.  To  whom  directed  and  when  made 
returnable.  The  writ  must  be  directed  to  the  person  having  custody  of, 
or  restraining,  the  person  in  whose  behalf  the  application  is  made,  and 
must  command  him  to  have  the  body  of  such  person,  at  the  court-house 
of  the  county  in  which  the  writ  is  served,  before  the  officer  before  whom 
the  writ  is  made  returnable,  at  a  time  therein  specified.  It  must  be 
made  returnable  so  soon  as  may  be. 

§  4°3  [395]-  When  and  hoiv  time  for  return  may  be  changed.  If  the 
writ  be  served  before  the  return  day  thereof,  but  at  such  time  as  makes 
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it  impossible  to  make  return  to  the  writ,  at  the  time  required  by  it,  the 
person  serving  the  writ  may,  by  an  indorsement  on  it  and  on  the  copy 
served,  order  the  person  to  whom  the  writ  is  directed  to  make  return  to 
it,  at  a  time  subsequent  to  that  mentioned  in  the  writ,  but  not  exceediag 
three  days  from  the  time  of  the  service  of  the  writ.  Such  indorsement 
shall  be  part  of  the  writ. 

§  404  [395].  Bond  may  be  required  before  issuing  writ.  The  officer 
granting  the  writ  may  previously  require  bond  with  surety,  in  sufficient 
penalty,  to  the  Commonwealth  or  the  person  to  whom  the  writ  is 
directed,  conditioned  that  the  person  detained  shall  not  escape  by  the 
way,  and  for  the  payment  of  such  costs  and  charges  as  may  be  awarded 
against  him.  The  bond  shall  be  filed  with  the  other  papers  and  proceed- 
ings in  the  court,  and  may  be  sued  on  by  the  Commonwealth,  for  the 
benefit  of  any  one  injured  by  the  breach  of  it. 

§  4°5  [395]-  When  officer  granting  writ  may  order  tlie  body  of  the  per- 
son detained  to  be  taken.  When  the  person  in  whose  behalf  the  writ  is 
applied  for  shall  not  be  in  the  custody  of  a  jailer  or  other  public  officer, 
the  officer  granting  the  writ  may,  for  good  cause  shown,  direct  the  per- 
son serving  it  to  take  the  person  detained  into  his  custody  and  produce 
him  on  the  return  of  the  writ. 

§  406  [395].  By  whom  and  how  writ  served.  The  writ  shall  be  served 
by  any  qualified  officer,  or  by  any  private  person  designated  by  the 
officer  issuing  it,  on  the  person  to  whom  it  is  directed;  or,  if  he  be 
absent  from  the  place  where  the  person  in  whose  behalf  it  is  issued  is 
detained,  on  the  person  having  him  in  immediate  custody,  by  leaving  a 
copy  of  the  writ  with  either  of  them. 

§  407  [395J.  How  served  if  defendant  conceal  himself  If  the  person 
to  whom  the  writ  is  directed  conceal  himself,  or  refuse  admittance  to 
the  party  attempting  to  serve  the  same,  it  may  be  served  by  affixing 
a  copy  of  the  writ  on  some  conspicuous  place  on  the  outside  of  his 
dwelling-house,  or  of  the  place  where  the  party  is  confined  or  detained. 

§  408  [395].  Return  of  writ,  and  notice  of  change  of  time  for  return  to 
it,  by  person  serving  it.  The  person  serving  the  writ  shall  return  it  to  the 
proper  officer,  and,  if  the  time  for  the  return  to  the  writ  has  been  changed, 
shall,  as  soon  as  may  be,  deliver  to  the  person  on  whose  application  it 
was  issued  a  copy  of  the  indorsement  changing  the  time  of  return. 

§  4°9  [395]-  Penalty  for  refusing  obedience  to  writ,  and  proceedings 
thereupon.  If  the  person  to  whom  the  writ  is  directed  refuse,  after  ser- 
vice, to  obey  the  same,  he  shall  pay  one  thousand  dollars  to  the  person 
in  whose  behalf  it  was  issued,  and  the  officer  to  whom  it  is  returned 
must  issue  an  attachment  against  such  person,  directed  to  any  peace 
officer,  commanding  him  forthwith  to  apprehend  and  bring  such  person 
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mrnediately  before  him,  and  upon  being  so  brought,  he  must  be  com- 
nitted  to  the  jail  of  the  county,  until  he  makes  due  return  to  such  writ, 
>r   is  otherwise  legally  discharged. 

§  410  [395].  What  ttie  return  to  tlie  writ  must  state.  The  person  on  whom 
the  writ  is  served  must  state  in  his  return,  plainly  and  unequivocally : 

1.  Whether  he  has  or  has  not  the  party  in  his  custody,  or  under 
his  power  or  restraint ; 

2.  If  he  has  the  party  in  his  custody  or  power  or  under  his  restraint, 
he  must  state  the  authority  for  and  cause  of  such  imprisonment  or  re- 
straint; 

3.  If  the  party  be  detained  by  virtue  of  any  writ,  warrant,  or  other 
written  authority,  a  copy  thereof  must  be  annexed  to  the  return,  and 
the  original  produced  and  exhibited  to  the  officer  presiding  on  the  hear- 
ing of  such  return ; 

4.  If  the  person  on  whom  the  writ  is  served  had  the  party  in  his 
power  or  custody,  or  under  his  restraint,  at  any  time,  prior  or  sub- 
sequent to  the  date  of  the  writ  of  habeas  corpus,  but  has  transferred 
such  custody  or  restraint  to  another,  the  return  must  state  particularly 
to  whom,  at  what  time  and  place,  for  what  cause,  and  by  what  authority 
such  transfer  took  place ; 

5.  The  return  must  be  signed  by  the  person  making  the  same,  and, 
except  when  such  person  is  a  sworn  public  officer,  and  makes  such 
return  in  his  official  capacity,  it  must  be  verified  by  his  oath. 

§411.  Body  of  person  detained  must  be  produced,  except  as  provided  in 
§  412.  The  person  to  whom  the  writ  is  directed,  if  it  be  served,  must 
bring  the  body  of  the  party  in  his  custody  or  under  his  restraint,  accord- 
ing to  the  command  of  the  writ,  except  in  the  cases  specified  in  the  next 
section. 

§  412  [395].  Wketi  body  need  not  be  produced.  When  from  sickness 
or  infirmity  of  the  person  directed  to  be  produced,  he  can  not,  without 
danger,  be  brought  before  the  officer  to  whom  the  writ  is  returned,  the 
person  in  whose  custody  or  power  he  is  may  state  that  fact  in  his  return 
to  the  writ,  verifying  the  same  by  affidavit.  If  the  officer  trying  the 
case  be  satisfied  of  the  truth  of  such  return,  and  the  return  to  the  writ 
be  otherwise  sufficient,  the  officer  may  proceed  to  decide  on  such  return, 
and  to  dispose  of  the  case  as  if  such  party  had  been  produced,  or  the 
hearing  thereof  may  be  adjourned  until  such  party  can  be  produced. 

§  413  [395].  Affidavits  may  be  read  as  evidence  on  the  trial.  In  the 
discretion  of  the  officer  before  whom  the  writ  is  returned,  affidavits  of 
witnesses  taken  by  either  party,  on  reasonable  notice  to  the  adverse 
party,  his  agent,  or  attorney,  may  be  read  as  evidence  on  the  trial  of  the 
return. 
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§  414  [395].  Processes  for  procuring  witnesses,  and  enforcing  the  judg- 
ment The  officer  issuing  the  writ,  and  the  one  before  whom  it  is  re- 
turned for  trial,  shall  have  power  to  issue  subpoenas  for  witnesses,  and 
the  last  named  officer  shall  have  the  same  power  to  compel  the  attend- 
ance of  witnesses,  or  to  punish  a  contempt  of  his  authority,  as  a  court 
of  record  has;  and  his  judgment  on  the  trial  of  the  writ  shall  be  consid- 
ered, and  be  enforced,  as  if  it  were  a  judgment  of  such  court. 

§  4!5  [395]-  Officer  interested,  or  related  to  parties,  not  qualified  to  pre- 
side at  trial.  No  judge  or  justice  of  the  peace  shall  be  qualified  to 
preside  upon  the  trial  of  a  return  to  a  writ  of  habeas  corpus,  who  is 
related  by  consanguinity  or  affinity  to  the  person  on  whose  behalf,  or 
against  whom  the  writ  is  granted,  or  who  is  in  any  manner  personally 
interested  in  the  release,  or  detention,  of  the  person  held  in  custody. 

§  416  [395].  To  what  officer  the  writ  shall  be  returned.  If  the  judge 
before  whom  the  writ  is  made  returnable  be  absent  from  the  county,  at 
the  time,  or  be  not  qualified  or  able  to  act,  the  person  serving  the  writ 
shall  return  it  to  any  of  the  judges  mentioned  in  subsection  1  of  §  399, 
who  is  in  the  county  at  the  time,  qualified  and  able  to  act;  or,  if  there 
be  none  such  in  the  county  at  the  time,  he  shall  return  it  to  the  judge 
of  the  county  court,  if  he  be,  at  the  time,  in  the  county  and  qualified 
and  able  to  act;  or,  if  the  judge  of  the  county  court  be  not  in  the 
county  at  the  time,  or  be  not  qualified  or  able  to  act,  he  shall  return 
it  to  a  police  judge  of  the  city  or  town  which  is  the  county  seat,  if 
there  be  one,  at  the  time,  in  the  county,  qualified  and  able  to  act,  and 
if  there  be  no  such  police  judge,  at  the  time,  in  the  county,  he  shall 
return  it  to  the  justice  of  the  peace  residing  nearest  the  court-house, 
who  is,  at  the  time,  in  the  county  qualified  and  able  to  act. 

§  417.  Defendant  to  be  notified  to  what  officer  writ  has  been  returned. 
If  the  writ  be  returned  to  any  other  officer  than  the  one  before  whom  it 
is  made  returnable,  the  person  serving  it  shall,  at  once,  notify  the  defend- 
ant of  the  officer  to  whom  he  has  returned  the  writ,  and,  thereupon,  it 
Shall  be  the  duty  of  the  defendant  to  make  his  return  to  the  writ  before 
such  officer. 

§  418.  How  objection  may  be  made  to  officer  presiding  at  tJie  trial.  The 
party  upon  whose  application,  or  the  party  in  whose  behalf,  the  writ  is 
issued ;  or  the  party  against  whom  it  is  issued,  except  where  the  person 
in  custody  is  held  upon  a  charge  of  having  committed  a  public  ofFence, 
may  file  his  affidavit,  with  the  judge  or  justice  proceeding  to  try  the  case, 
in  substance  that  he  believes  the  judge  or  justice  will  not  impartially  try 
the  case ;  and,  if  such  affidavit  be  filed,  the  judge  or  justice  objected  to 
shall  not  preside  at  the  trial ;  but  the  person  who  served  the  writ  shall 
forthwith  notify,  in  the  order  in  which  he  is  directed  to  return  the  writ,  a 
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judge  or  justice  who  may  be  in  the  county,  and  qualified  and  able  to  sit. 
It  shall  be  the  duty  of  the  judge  or  justice  thus  notified  to  appear,  at 
once,  and  try  the  case.  He  shall  have  all  the  powers  the  officer  before 
whom  the  writ  is  made  returnable  could  have  exercised.  Neither  party 
shall  have  the  right  to  file  an  affidavit  objecting  to  more  than  one  judge 
or  justice. 

§  419  [395].  How  issue  formed.  The  party  brought  before  the  judge 
or  justices  on  the  return  of  the  writ,  or  the  person  on  whose  application 
the  writ  is  issued,  may  deny  or  controvert  any  of  the  material  facts  or 
matters  set  forth  in  the  return,  or  except  to  the  sufficiency  thereof,  or 
allege  any  fact  to  show  that  his  imprisonment  or  detention  is  unlawful, 
or  that  he  is  entitled  to  his  discharge. 

§  420  [39S].  Trial  and  judgment.  The  judge  or  justice  must  there- 
upon proceed,  in  a  summary  way,  to  hear  such  proof  as  may  be  pro- 
duced against  such  imprisonment  or  detention,  or  in  favor  of  the  same, 
and  to  dispose  of  such  party  as  the  justice  of  the  case  may  require ;  and 
adjudge  the  costs  of  the  proceeding,  including  the  charge  for  transporta- 
tion of  the  prisoner  or  party  detained,  to  be  paid  as  shall  seem  right,  and 
make  such  orders  as  may  be  proper.  The  payment  of  the  costs  may  be 
enforced  by  attachment  or  otherwise  by  the  court  to  which  the  proceed- 
ings are  returned. 

§  42 1  [395].  Papers,  &c. ,  to  be  returned  to  proper  court.  The  papers  and 
proceedings  upon  a  writ  of  habeas  corpus  shall  be  returned  to  the  clerk 
of  the  circuit  court  of  the  county  in  which  the  writ  was  heard,  or  to  the 
court  in  which  the  prosecution,  if  any,  is  pending. 

§  422  [395].  Persons  released  under  writ  not  to  be  imprisoned  for  same 
cause,  except  by  order  of  court.  A  person  delivered  upon  a  writ  of  habeas 
corpus  shall  not  again  be  imprisoned,  or  committed,  for  the  same  offence, 
except  by  the  legal  order,  or  process  of  the  court  wherein  he  shall  be 
bound  by  recognizance  to  appear,  or  of  some  other  court  having  juris- 
diction of  the  same  cause. 

§  423  [395].  Proceedings  if  person  in  custody  appear  to  be  guilty  of  public 
offence.  Upon  the  trial  of  a  habeas  corpus,  if  the  judge,  or  other  officer, 
shall  be  of  opinion  that  the  prisoner  has  been  guilty  of  a  misdemeanor, 
or  felony,  for  which  such  prisoner  maybe  liable  to  be  tried,  and  that  the 
proceedings  against  him  are  so  defective  that  he  can  not  be  detained  upon 
them,  the  judge,  or  other  officer,  shall  admit  him  to  bail,  if  he  be  entitled 
to  bail,  to  appear  at  the  court  having  jurisdiction  over  the  case,  or  re- 
mand him  to  the  custody  of  the  proper  officer,  to  be  conveyed  to  the 
proper  county  for  new  proceedings  to  be  had  against  such  prisoner. 

A  release  of  the  defendant  upon  a  writ  of  habear  corpus  by  a  judge  having  jurisdiction, 
though  improper,  discharges  his  bail.     14  B*  M.,  361 ;  91  A>.,  588. 
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§  424  [395].  Writ  may  issue  against  religious  or  other  association.  Writs 
of  habeas  corpus  shall  issue  upon  the  application  of  the  husband,  lather, 
mother,  guardian,  or  next  friend  of  any  married  woman  or  infant  detained 
by  any  religious  or  other  association,  or  by  persons  acting  under  the 
authority  of  such  association.  The  county  attorney,  where  such  deten- 
tion is  made,  shall  prosecute  such  writ  without  fee,  if  required  to  do  so. 

§  425  [395].  In  what  cases  prisoner  may  be  removed  from  jail  or  custody 
of  officer.  A  person  committed  to  prison,  or  in  custody  of  an  officer, 
for  any  criminal  offence,  shall  not  be  removed  from  said  prison,  or  deliv- 
ered to  the  custody  of  any  other  officer,  except  in  the  following  cases: 
1.  By  writ  of  habeas  corpus,  or  some  other  legal  writ ;  2.  When  he  may 
be  delivered  to  an  officer  to  be  removed  to  some  common  jail ;  3.  In 
case  of  firer,  infectious  disease,  or  other  great  necessity ;  4.  When  the 
prisoner  is  charged,  by  affidavit,  with  treason  or  felony,  committed  in 
some  other  State  or  Territory  of  the  United  States  of  America;  in 
which  case,  he  shall,  on  the  demand  of  the  executive  of  such  State,  or 
the  Governor  of  a  Territory  in  the  United  States,  from  which  he  fled,  be 
sent  thither  in  custody,  by  the  order  of  any  circuit  court,  or  judge  thereof; 
or  may  be  bound  by  recognizance,  with  good  surety,  by  said  court  or 
judge,  to  appear  at  the  proper  time  and  place,  and  surrender  himself  to 
the  court  or  tribunal  having  jurisdiction  of  the  offence,  if  the  said  court 
or  judge  shall,  upon  consideration  of  the  evidence,  be  of  opinion  he 
should  be  put  upon  his  trial. 

§  426.  Before  whom  writ  tried  if  examining  court  refuse  bail.  If  an 
examining  court  fail  to  grant  bail  to  a  person  charged  with  the  commis- 
sion of  a  public  offence,  no  writ  of  ftabeas  corpus,  because  of  imprison- 
ment under  the  order  of  such  court ,  shall  be  made  returnable  before,  or 
tried  by,  any  other  officer  than  the  judge  of  the  court  before  which  he 
is  held  to  answer. 

§  427.  Writ  may  be  issued  on  any  day.  Powers  of  private  persons  exe- 
cuting writ.  Any  writ  or  process  authorized  by  this  chapter  may  be 
issued  and  served  on  any  day,  or  at  any  time :  and  if  a  private  person 
be  authorized  to  serve  the  writ,  he  shall  have  the  same  powers  as  a 
sheriff  in  the  execution  of  the  writ. 

§  428.  Proceedings  and  judgment  under  writ  not  to  affect  civil  suit. 
The  proceedings  and  judgment  upon  the  writ  of  habeas  corpus  shall  not 
conclude,  or  be  evidence  in,  any  civil  suit  involving  the  rights  decided 
by  the  order  or  judgment  on  the  writ  of  Jiabeas  corpus. 

§  429.  Judgment  not  to  prevent  issuing  of  another  writ  for  same  cause. 
The  judgment  upon  a  trial  under  a  writ  of  habeas  corpus  shall  not  pre- 
vent the  issuing  of  another  writ  for  the  same  cause,  nor  be  given  in 
evidence  on  the  trial  under  a  second  writ ;  but  no  officer,  except  the 
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judge  of  a  circuit,  criminal,  chancery,  or  common  pleas  court,  shall  try 
a.  -writ  of  habeas  corpus  who  has  tried  a  former  writ  issued  for  the  same 
cause. 


TITLE   XI. 

IMPEACHMENT. 
J  430.  Impeachment  defined. 
J  431.  Articles  of  impeachment. 
J  432.  What  articles  of  impeachment  shall  state. 
i  433*  Committee  to  prosecute. 
2  434.  How  accused  to  be  summoned. 
i  435-  Process  for  witnesses  and  the  enforcement  thereof. 
§  436.  Power  of  Senate  to  coerce  attendance  of  witnesses,  &c. 
J  437.  Privileges  and  pay  of  witnesses. 
%  438.  Oath  to  be  taken  by  Senators. 

2  439*  What  amount  of  absence  to  prevent  a  Senator  from  voting. 
}  440.  Costs  to  be  recovered  by  the  successful  party. 
2  441.  Costs  regulated  if  there  be  a  prosecutor  of  the  impeachment. 

§  43°  [396].  Impeachment  defined.  An  impeachment  is  the  prosecu- 
tion, by  the  House  of  Representatives,  before  the  Senate,  of  the  Gov- 
ernor or  other  civil  officer,  for  misdemeanor  in  office. 

As  to  impeachments  and  indictments  of  public  officers  under  the  Constitution  of  1850, 
see  3  Met,,  237 ;  4  Bush,  331 ;  6  /<&,  1 ;  8  Id.,  560;  79  Ky.,  42. 

§431  [397].  Articles  of  impeachment.  The  articles  of  impeachment 
are  the  written  accusation  of  the  officer,  drawn  up  and  approved  by  the 
House  of  Representatives. 

§  432  [398].  What  articles  must  state.  The  articles  of  impeachment 
shall  state  with  reasonable  certainty  the  misdemeanor  in  office  for  which 
the  officer  is  impeached ;  and  if  there  be  more  than  one  they  shall  be 
stated  separately  and  distinctly. 

§  433  [399]-  Committee  to  prosecute.  When  the  articles  of  impeach- 
ment have  been  approved  by  the  House  of  Representatives,  and  an  im- 
peachment ordered,  a  committee  shall  be  appointed  to  prosecute  it, 
whose  chairman,  within  five  days,  shall  lay  the  same  before  the  Senate. 

§  434  [400].  Summons;  how  issued  and  served.  The  Senate  shall  ap- 
point a  day  for  hearing  the  impeachment,  and  the  accused  shall  be 
summoned,  by  a  precept  issued  by  the  clerk  of  the  Senate,  to  appear 
on  that  day.  The  precept  shall  be  served  by  delivering  a  copy  of  the 
precept,  and  of  the  articles  of  impeachment,  to  the  accused  in  person, 
if  to  be  found,  or  leaving  the  copies  at  his  residence  with  some  white 
member  of  his  family  over  sixteen  years  of  age. 
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§435  [401].  Process  for  production  of  testimony.  The  clerk  of  the 
Senate,  at  the  request  of  the  chairman  of  the  committee  appointed  to 
prosecute,  or  of  the  accused,  shall  issue  process  for  summoning  wit- 
nesses, and  for  producing  books  and  papers;  and  in  case  of  disobedi- 
ence of  the  process,  the  Senate  shall  order  the  clerk  to  issue  process  for 
arresting  the  witnesses  and  seizing  the  books  and  papers,  which  process 
may  be  executed  by  the  peace  officers  of  the  several  counties,  or  by 
officers  specially  appointed  for  that  purpose  by  the  Senate. 

§  436  [402].  Production  of  testimony  may  be  coerced.  The  Senate  shall 
have  power  of  coercing  the  attendance  of  witnesses,  and  of  compelling 
them  to  testify,  and  of  coercing  the  production  of  books  and  papers,  by 
fine  and  imprisonment,  to  such  an  extent  as  may  be  necessary. 

§  437  [4°3]  •  Privileges  and  pay  of  witnesses.  Witnesses  shall  have  the 
same  compensation  for  travel  and  attendance,  and  the  same  exemptions 
in  going,  remaining,  and  returning,  as  witnesses  in  the  circuit  courts, 
and  officers  executing  the  process  and  orders  of  the  Senate  shall  have 
like  fees  for  their  services. 

§  438  [404].  Oath  to  be  taken  by  Senators.  Before  the  Senate  proceeds 
to  try  the  impeachment,  the  Speaker  and  every  Senator  present  shall 
take  the  following  oath  or  affirmation :  "  I  do  solemnly  swear  (or  affirm) 
that  I  will  faithfully  and  impartially  try  the  impeachment  against  A  B, 
and  give  my  decision  according  to  the  law  and  evidence." 

§  439  [4°5]-  WAat  absence  prevents  Senators  from  voting.  The  Senate 
shall  determine  what  amount  of  absence  of  a  Senator  during  the  trial 
shall  exclude  the  Senator  from  voting  on  the  final  decision. 

§  440  [406].  Costs  agaitist  unsuccessful  party.  If  the  accused  be  ac- 
quitted, he  shall  be  entitled  to  his  costs,  to  be  taxed  by  the  clerk  of  the 
Senate  and  paid  by  the  Treasurer ;  and  if  convicted  he  shall  pay  the 
costs,  to  be  taxed  by  the  clerk  and  recovered  by  motion,  by  the  Attor- 
ney General,  in  the  Franklin  circuit  court,  at  the  first  term  thereof, 
without  notice,  or  afterwards  on  notice. 

§  441  [407].  Costs  if  there  be  a  prosecutor.  If  the  impeachment  be 
prosecuted  on  the  petition  of  some  citizen  of  the  Commonwealth,  whose 
name  is  set  at  the  foot  of  the  articles  of  impeachment,  he  shall  be  liable 
for  the  costs  of  the  accused  if  he  be  acquitted,  and  also  for  the  costs  of 
prosecuting  the  impeachment,  and  in  that  case  the  Commonwealth  shall 
not  be  liable  to  pay  any  part  of  the  costs ;  and  if  the  accused  be  con- 
victed, the  petitioner  shall  be  entitled  to  recover  of  the  accused  the  costs 
of  the  impeachment,  for  which  he  is  liable ;  the  costs  to  be  taxed  by  the 
clerk  of  the  Senate,  and  recovered  by  suit  in  a  court  of  competent  juris- 
diction. 
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TITLE   XII. 

PROCEEDINGS  FOR  THE  REMOVAL  FROM  OFFICE  OF  CLERKS  OF  COURTS. 

f  442.  What  clerks  the  Court  of  Appeals  may  remove,  and  for  what  causes. 

$  443.  In  what  cases  there  must  be  a  prosecutor,  and  what  the  information  must  contain. 

$  444.  Time  of  trial.     How  summons  issued  and  served. 

§  445.  How  production  of  testimony  coerced. 

2  446.  Court  may  grant  continuances. 

{  447.  Security  for  costs  may  be  required. 

i  448.  Costs  to  be  adjudged  in  favor  of  successful  party. 

{  449.  Prosecutor  not  necessary  if  clerk  already  convicted  by  another  court. 

{  450.  In  prosecution  of  clerk  of  Court  of  Appeals  court  may  appoint  clerk  pro  tern, 

§  442  [408].  Removal  of  clerks  upon  information.  Causes  of  removal. 
Clerks  of  the  Court  of  Appeals,  and  clerks  of  circuit,  county,  and  police 
and  city  courts,  may  be  removed  from  office  by  the  Court  of  Appeals, 
upon  a  written  information  signed  and  presented  in  said  court  by  the 
Attorney  General,  charging  the  following  causes  of  removal : 

1.  Any  act,  omission,  or  neglect  by  such  clerk,  for  which,  the  stat- 
utes have  prescribed  a  forfeiture  of  office  : 

2.  Any  malfeasance  in  office  or  neglect  of  official  duty  that  the  court 
may  consider  sufficient  cause  of  removal. 

Section  124  of  the  Constitution  of  1891  declares  as  follows :  "The  clerks  of  the  Court 
of  Appeals,  circuit,  and  county  courts,  shall  be  removable  from  office  by  the  Court  of 
Appeals,  upon  information  and  good  cause  shown.  The  court  shall  be  judge  of  the  facts 
as  well  as  the  law.     Two-thirds  of  the  members  present  must  concur  in  the  sentence." 

And  i  160  thereof  contains  the  following  provision:  "The  General  Assembly  shall  pre- 
scribe the  qualifications  of  all  officers  of  towns  and  cities,  the  manner  in  and  causes  for 
which  they  may  be  removed  from  office,  and  how  vacancies  in  such  offices  may  be  filled ;" 
a  provision  which,  so  far  as  I  can  ascertain,  has  not  been  complied  with ;  though  J  138  of 
the  act  of  July  1st,  1893,  which  relates  to  "Cities  of  the  First  Class,"  declares  that  clerks 
of  police  courts  shall  be  removed  in  the  same  manner  as  clerks  of  county  courts. 

§  443  [409].  What  the  information  must  contain.  When  prosecutor 
necessary.  Except  in  the  case  provided  in  §  449,  there  shall  be  a  prose- 
cutor responsible  for  costs  named  in  the  information.  The  information 
shall  state  the  offence  charged  with  the  certainty  required  in  an  indict- 
ment ;  and  if  there  be  more  than  one  offence  they  shall  be  stated  sepa- 
rately and  directly. 

§  444  [410].  Time  of  trial.  How  summons  issued  and  served.  Upon 
the  information  being  presented,  the  court  shall  fix  a  day  of  trial,  and 
the  clerk  of  the  Court  of  Appeals  shall  issue  a  summons,  warning  the 
defendant  to  appear  on  that  day  and  answer  the  information.  The  sum- 
mons shall  be  served  by  delivering  a  copy  of  the  summons,  and  of  the 
information,  to  the  defendant,  if  he  be  found,  and  if  not,  to  any  deputy 
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or  white  person  remaining  in  his  office  by  his  employment,  and  if  there 
be  none,  then  by  affixing  such  copies  to  the  door  of  the  clerk's  office  of 
the  defendant. 

§  445  [41 1].  How  production  of  evidence  coerced.  The  clerk  of  the 
Court  of  Appeals  shall,  on  request  of  the  Attorney  General  or  of  the 
defendant,  issue  subpoenas  for  witnesses,  and  the  court  may  order  process 
for  the  production  of  books  and  papers,  and  may  compel  obedience  to 
the  subpoenas  and  other  process,  and  compel  witnesses  to  testify,  by  fine 
and  imprisonment,  to  the  same  extent  as  circuit  courts. 

§446  [412].  Continuances.  The  court  may  grant  continuances  or 
postponement  of  the  trial  for  sufficient  cause. 

§  447  [413].  Security  for  costs.  If  the  court  be  satisfied  that  the 
prosecutor  is  insolvent,  or  a  non-resident,  security  for  the  costs  may  be 
required. 

§  448  [414].  Costs  against  unsuccessful  party.  If  the  court  render  a 
judgment  of  removal  from  office  against  the  clerk,  a  judgment  shall  also 
be  rendered  against  him  for  the  costs  of  the  prosecutor ;  and  if  the  clerk 
be  acquitted,  he  shall  recover  a  judgment  against  the  prosecutor  for  his 
costs. 

§  449  [415].  When  prosecutor  not  necessary.  If  a  clerk  have  been 
convicted  by  the  judgment  of  a  court  of  competent  jurisdiction  of  an 
offence,  which  by  the  provisions  of  a  statute  of  Kentucky  creates  a  for- 
feiture of  his  office,  upon  a  transcript  of  the  record  of  such  conviction 
being  produced  to  the  Attorney  General,  he  shall  forthwith  file  an  in- 
formation, without  any  prosecutor  being  named  therein,  against  such 
clerk,  and  file  therewith  the  transcript  of  such  record,  and  thereupon 
the  same  proceedings  shall  be  had  as  upon  informations  with  a  prose- 
cutor. 

§  450  [416].  When  clerk  pro  tern,  may  be  appointed.  If  an  information 
be  filed  against  the  clerk  of  the  Court  of  Appeals,  the  court  may  appoint 
a  person  to  act  as  clerk  during  the  prosecution,  in  all  matters  connected 
with  the  prosecution. 
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Forms  under  the  Criminal  Code. 

[The  following  Forms,  except  as  to  Indictments,  are  the  same  as  those  annexed  to  the 
Criminal  Code  of  1877  by  its  authorized  editor,  Hon.  H.  Marshall  Buford.] 


SUMMONS. 

Summons  on  Information  in  Police  or  Justices'  Courts, 
(Sections  311,  328.) 
Justices'  Court  of  Franklin  County  [or,  Frankfort  Police  Court]. 
The  Commonwealth  of  Kentucky  to  any  Constable  of  Franklin  County  [or,  to  the  Marshal  of  the 
City  of  Frankfort]: 

You  are  commanded  to  summon  A.  B.  to  appear  before  me  [or,  before  the  Frankfort  police 
court],  on  the  first  day  of  August,  1877,  to  answer  the  charge  of  having  unlawfully  retailed 
spirituous  liquors,  in  quantities  less  than  a  quart,  in  said  county,  on  the  loth  day  of  July, 
1877,  and  have  then  and  there  this  writ,  with  due  return  how  you  have  executed  it. 

Given  under  my  hand  as  justice  of  the  peace  of  Franklin  county  [or,  as  clerk  of  said 
court],  this  20th  July,  1877.  J.  C.  Coleman,  J.  P.  F.  C.  [or,  C.  F.  P.  C] 

Summons  on  Indictments. 
(Sections  146,  306.) 
Franklin  Circuit  Court  [or,  Frankfort  Police  Court]. 
The  Commonwealth  of  Kentucky  to  any  Sheriff  \  Coroner,  Jailer,  Constable,  Marshal,  or  Police* 
man,  in  this  State  [or,  to  the  Marshal  of  the  City  of  Frankfort] : 

You  are  hereby  commanded  to  summon  A.  B.  to  appear  in  the  Franklin  circuit  court,  on 
the  first  day  of  its  next  August  term  [or,  in  the  Frankfort  police  court,  on  the  first  day  of 
August,  1877],  to  answer  an  indictment  for  misdemeanor  found  against  him  in  that  court. 
Given  under  my  hand  as  clerk  of  said  court,  this  20th  day  of  July,  1877. 

P.  Swigert,  C.  F.  C.  C.  [or,  C.  F.  P.  C] 

Summons  on  Forfeited  Bail  Bond. 
(Section  94.) 
The  Commonwealth  of  Kentucky  to  the  Sheriff  of  Franklin  County: 

You  are  commanded  to  summon  C.  D.  and  £.  F.  to  appear  in  the  Franklin  circuit  court, 
on  the  first  day  of  its  next  August  term,  te  show  cause  why  judgment  should  not  be  ren- 
dered against  them,  for  one  thousand  dollars,  on  account  oPthe  forfeiture  of  the  bail-bond 
executed  by  them  for  the  appearance  of  A.  B.,  in  said  court,  to  answer  an  indictment  found 
against  him  in  said  court  [or,  for  the  appearance  of  A.  B.  before  John  C.  Herndon,  judge 
of  the  Franklin  county  court,  to  answer  to  the  charge  of  felony,  committed  by  said  A,  BM 
according  to  the  facts],  and  have  then  and  there  this  writ,  with  due  return  how  you  have 
executed  it. 

Given  under  my  hand  as  clerk  of  said  court,  this  20th  day  of  July,  1877. 

P.  Swigert,  C.  F.  C.  C. 
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WARRANTS  OF  ARREST. 

Warrant  of  Arrest  for  Offences  within  Jurisdiction  of  Police  Courts. 
(Section  312.) 

Frankfort  Police  Court. 
The  Commonwealth  of  Kentucky  to  the  Marshal  of  the  City  of  Frankfort: 

You  are  commanded  to  arrest  A.  8.  and  bring  him  before  the  Frankfort  police  court  on 
the  10th  day  of  August,  1877,  to  answer  the  charge  of  having  committed  an  assault  and 
battery  on  the  person  of  C.  D.  on  the  15th  day  of  July,  1877;  and  have  then  and  there  this 
writ,  with  due  return  of  its  execution. 

Given  under  my  hand  as  judge  of  said  court,  this  5th  day  of  August,  1877. 

William  Jones,  Judge  F.  P.  C. 

Indorsement  as  to  Bail. 
The  defendant  may  give  bail  in  the  sum  of  $. . . .,  and  the  bail  may  be  taken  by  the 
sheriff  of  the  county  in  which  he  is  arrested  or  the  sheriff  of  Franklin  county. 

Attest:  William  Jones,  J.  F.  P.  C. 

Warrant  of  Arrest  for  Offences  in  the  Jurisdiction  of  Justices*  Courts. 
(Section  328.) 
The  Commonwealth  of  Kentucky  to  any  Constable  of  Franklin  County: 

You  are  commanded  to  arrest  A.  B.,  and  bring  him  forthwith  before  me,  or  some  other 

justice  of  the  peace  of  Franklin  county,  to  answer  the  charge  made  against  him  of  having 

committed  an  assault  and  battery  on  the  person  of  C.  D.,  in  said  county,  on  the  10th  day  of 

July,  1877,  and  then  and  there  have  this  writ,  with  due  return  how  you  have  executed  it 

Given  under  my  hand  as  justice  of  the  peace  of  said  county,  this  20th  day  of  July,  1877. 

J.  C.  Coleman,  J.  P.  F.  C. 

Warrant  of  Arrest  by  Magistrate. 

(Section  27.) 

The  Commonwealth  of  Kentucky  to  any  Sheriff,  Constable,  Coronet \  Jailer ',  Marshal,  or  Police* 

man,  in  this  State: 

It  appearing  that  there  are  reasonable  grounds  for  believing  that  A.  B.  has  committed 
the  offence  of  larceny  in  the  county  of  Franklin,  you  are  therefore  commanded  forthwith 
to  arrest  A.  B.,  and  bring  him  before  some  magistrate  of  Franklin  county,  to  be  dealt  with 
according  to  law. 

Given  under  my  hand  as  justice  of  the  peace  of  Franklin  county,  this  20th  day  of  July, 
1877.  J.  C  Coleman,  J.  P.  F.  C. 

Summon  as  witnesses,  E.  F.,  J.  K.,  etc. 

Indorsement  on  the  Warrant,  if  the  Offence  Charged  be  a  Misdemeanor. 
(Section  28.) 
The  within  named  A.  B.  is  permitted  to  give  bail  in  the  sum  of  $500  for  his  appearance 
before  me,  or  the  judge  of  the  Franklin  county  court,  on  a  day  to  be  fixed  in  the  bail-bond, 
for  an  examination  of  the  charge,  or  before  the  Franklin  circuit  court  for  trial,  on  the  first 
day  of  the  term  next  succeeding  the  arrest.  And  the  sheriff  of  the  county  where  he  may 
be  arrested,  or  the  sheriff  of  Franklin  county,  is  authorized  to  take  the  bail. 

Witness  my  hand,  this  20th  day  of  July,  1877.  J.  C.  Coleman,  J.  P.  F.  C. 
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Warrant  of  Arrest  far  Requiring  Bond  to  Keep  the  Peace  or  for  Good  Behavior* 

(Section  383.) 
The  Commonwealth  of  Kentucky  to  any  Sheriffs  Constable,  Coroner ;  Jailer,  Marshal,  or  Police* 
man,  in  this  State  : 

It  appearing,  from  information  upon  oath,  that  there  are  reasonable  grounds  for  appre- 
hending that  A.  B.  will  commit  a  public  offence  against  the  person  or  property  of  C.  D.  [or  is 
about  to  commit  violence  endangering  human  life,  or  a  felony],  you  are  commanded  to  arrest 
the  said  A.  B.  forthwith,  and  bring  him  before  me  to  be  dealt  with  according  to  law. 
Given  under  my  hand  as  justice  of  the  peace  of  Franklin  county,  this  15th  of  July,  1877. 

J.  C.  Coleman,  J.  P.  F.  C. 

Bench  Warrant. 
(Section  142.) 
Franklin  Circuit  Court  [or,  Frankfort  Police  Court]. 
The  Commonwealth  of  Kentucky  to  any  Sheriff,  Constable,  Coroner,  Jailer,  Marshal,  or  Police- 
man, in  this  State  [or,  to  the  Marshal  of  the  City  of  Frankfort]  : 

You  are  hereby  commanded  forthwith  to  arrest  A.  B.,  and  bring  him  before  the  Franklin 
circuit  court,  to  answer  an  indictment  in  that  court  against  him  for  felony  [or,  for  misde- 
meanor, as  the  case  may  be];  or  if  the  court  be  adjourned  for  the  term,  that  you  deliver 
him  to  the  jailer  of  Franklin  county. 

Given  under  my  hand  as  clerk  of  said  court,  this  20th  day  of  July,  1877. 

P.  SwiGBRT,  C.  F.  C.  C.  [or,  C.  F.  P.  C] 

Indorsement  as  to  Bail  on  the  Bench  Warrant. 
(Sections  142,  317.) 
The  defendant  may  give  bail  in  the  sum  of  $. . . . ;  and  if  he  desires  to  give  such  bail,  it 
may  be  taken  by  the  sheriff  of  the  county  in  which  he  is  arrested,  or  by  the  sheriff  of 
Franklin  county. 

Attest:  P.  Swigert,  C.  F.  C.  C.  [or,  C.  F.  P.  C] 

PROCESS  FOR  THE  ATTENDANCE  OF  WITNESSES. 
Subpoena  for  Witnesses  to  Attend  an  Examining  Court. 
(Section  61.) 
The  Commonwealth  of  Kentucky  to  the  Sheriff,  or  any  Peace  Officer,  of  Franklin  County: 

You  are  commanded  to  summon  A.  B.,  C.  D.,  and  E.  F.,  to  appear  forthwith  [or,  on  the 
1 2th  day  of  August,  1877,  at  10  o'clock,  A.  M.]  before  me,  the  judge  of  Franklin  county 
court,  at  the  court-house  in  Frankfort  [or,  at  any  other  place,  specifying],  to  testify  on 
behalf  of  the  plaintiff  [or,  defendant],  on  the  examination  of  the  charge  against  John  Smith, 
of  having  committed  a  felony  [or,  misdemeanor]. 

Given  under  my  hand,  this  10th  day  of  August,  1877.         J»  C.  Herndon,  J.  F.  C.  C. 

Subpcena  to  Attend  Trial  Court. 
(Sections  150,  315,  329.) 
The  Commonwealth  of  Kentucky  to  the  Sheriff  of  Franklin  County: 

You  ^  are  commanded  to  summon  A.  B.,  CD.,  and  E.  F.,  to  appear  in  the  Franklin  cir- 
cuit court,  on  the  first  day  of  its  next  October  term  [or,  forthwith,  or,  on  the  tenth  day  of  its 
present  August  term,  according  to  the  time  the  case  is  set  for  trial],  to  testify  on  behalf  of  the 
plaintiff  [or  defendant],  in  the  prosecution  of  the  Commonwealth  of  Kentucky  against  John 
Smith. 
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Given  ttndcr  my  hand  as  clerk  of  said  court,  this  loth  day  of  August,  1*77. 

P.  Swigert.  C.  F.  C  C. 
{The  same  form  will  answer  for  prosecutions  in  police  courts,  justices'  courts,  etc.,  with 
variations  to  suit  the  court.) 

Subpoena  Duces  Tecum, 
(Sections,  1 52  and  329.) 
The  Commonwealth  of  Kentucky  to  the  Sheriff  of  Franklin  County  : 

You  are  commanded  to  summon  A.  B.  to  produce  in  the  Franklin  circuit  court,  on  the 
5th  day  of  its  next  June  term,  a  certain  letter,  written  by  John  Smith  to  said  A.  B.,  dated 
Marph  10th,  1877  [or  other  thing  needed  as  evidence,  describing  it],  to  be  used  as  evidence 
on  behalf  of  plaintiff  [or  defendant]  in  the  prosecution  of  the  Commonwealth  of  Kentucky 
against  John  Smith. 

Given  under  my  hand  as  clerk  of  said  court,  this  6th  of  May,  1877. 

P.  Swigert,  C.  F.  C.  C. 
(The  same  form,  with  variations  to  suit  the  court,  may  be  used  in  police,  justices*, 
examining,  and  other  courts.) 

Attachment  for  Witness, 

(Sections  61,  151,  &c.) 

Franklin  Circuit  Court. 

The  Commonwealth  of  Kentucky  to  the  Sheriff  of  Franklin  County  : 

You  are  commanded  to  arrest  A.  Bt,  and  have  him  before  the  Franklin  circuit  court, 
on  the  loth  day  of  its  next  August  term,  as  well  to  testify  on  behalf  of  the  plaintiff  [or, 
defendant]  in  an  action  in  said  court  between  the  Commonwealth  of  Kentucky,  plaintiff, 
and  John  Smith,  defendant,  as  to  answer  for  disobedience  of  the  subpoena  served  on  him. 
And  you  will  admit  him  to  bail  for  his  appearance  in  the  sum  of  ... .  dollars. 

Attest:  P.  Swigert,  clerk  of  said  court,  this  15th  day  of  July,  1877. 

P.  Swigert,  C.  F.  C.  C. 

(The  same  form,  with  variations  to  suit  the  court,  may  be  used  in'  police,  examining, 
justices',  and  other  courts.) 

Recognizance  of  Witnesses, 

(Section  69.) 

Examining  Court  for  Franklin  County. 

Commonwealth  of  Kentucky,  Plaintiff,  \ 

against  \ 

John  Smith,  Defendant.  J 

A.  B.,  C.  D.,  and  E.  F.,  witnesses  for  plaintiff,  and  G.  H.  and  K.  M.,  witnesses  for 
defendant,  appeared  on  this  day  in  court,  and  severally  acknowledged  themselves  indebted 
to  the  Commonwealth  of  Kentucky,  in  the  sum  of  one  hundred  dollars  each,  to  be  void, 
however,  upon  their  severally  appearing  in  the  Franklin  circuit  court,  on  the  first  day  of 
its  next  October  term,  to  testify  in  the  above  named  prosecution,  and  not  departing  without 
leave  of  said  court. 

Attested  by  me,  as  judge  of  the  Franklin  county  court  [or,  by  us,  as  justices  of  the 
peace  for  Franklin  county],  this  10th  day  of  August,  1877.     J.  C.  Herndon,  J.  F.  C.  C. 
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BAIL. 

Bail  Bond  to  Appear  before  Magistrate  for  an  Examination  of  the  Charge. 
(Sections  38  and  29.) 
A.  B.  having  been  arrested  under  a  warrant  of  arrest  for  the  charge  of  permitting  unlaw* 
ful  gaming  in  a  house  of  which  he  was  then  owner,  in  Franklin  county,  and  being  per- 
mitted to  give  bail  in  the  sum  of  six  hundred  dollars:  Now  we,  C.  D.,  of  Shelby  county, 
Kentucky,  and  E.  F.,  of  Henry  county,  Kentucky,  do  hereby  undertake  that  the  above- 
named  A.  B.  will  appear  before  J.  C.  Coleman,  justice  of  the  peace  of  Franklin  county 
[or,  before  John  C.  Herndon,  judge  of  the  Franklin  county  court],  on  the  first  day  of  Au- 
gust, 1877,  to  answer  to  the  charge  in  said  warrant  specified,  and  then  and  there  sur- 
render himself  into  custody,  and  will  not  thence  depart  without  being  lawfully  discharged ; 
and  if  he  fail  to  perform  either  of  these  conditions,  that  we  will  pay  the  Commonwealth 
of  Kentucky  the  sum  of  six  hundred  dollars. 

Witness  our  hands,  this  26th  July,  1877.  C.  D. 

E.  F. 
Signed  and  taken  before  me  as  sheriff  of  Shelby  county. 

James  Bullock,  S.  S.  C. 

Bail  Bond  to  Appear  for  Trial  without  Examination. 
(Sections  28  and  29.) 
A.  B.  having  been  arrested  under  a  warrant  of  arrest  for  the  charge  of  permitting  unlaw- 
ful gaming  in  a  house  of  which  he  was  owner,  in  Franklin  county,  and  being  permitted  to 
give  bail  in  the  sum  of  six  hundred  dollars:  Now  we,  C.  D.,  of  Shelby  county,  Kentucky, 
•and  E.  F.,  of  Henry  county,  Kentucky,  do  hereby  undertake  that  the  above  named  A.  B. 
will  appear  in  the  Franklin  circuit  court  on  the  first  day  of  its  next  August  term,  to  answer 
said  charge,  and  will  at  all  times  render  himself  amenable  to  the  orders  and  process  of  said 
court  in  the  prosecution  of  said  charge;  and,  if  convicted,  will  render  himself  in  execution 
thereof;  or,  if  he  fail  to  perform  either  of  these  conditions,  that  we  will  pay  to  the  Common- 
wealth of  Kentucky  six  hundred  dollars. 

Witness  our  hands,  this  26th  day  of  July,  1877.  C.  D. 

E.  F. 
Signed  and  taken  before  me  as  sheriff  of  Shelby  county. 

James  Bullock,  S.  S.  C. 

Bail  Bond  taken  by  Examining  Court  for  the  Defendant's  Appearance  in  the  Examining  Court. 

(Section  51.) 

A.  B.  having  been  brought  before  John  C.  Herndon,  judge  of  the  Franklin  county  court 
[or,  justice  of  the  peace  for  Franklin  county],  for  an  examination  of  the  charge  of  having 
permitted  unlawful  gaming  in  a  house  of  which  he  is  owner  in  Franklin  county,  and  being 
allowed  to  give  bail  for  his  appearance  during  the  examination  of  the  charge:  Now  we,  C. 
D.  and  E.  F.,  both  of  Franklin  county,  Kentucky,  do  undertake  that  said  A.  B.  will  appear 
in  said  examining  court  at  such  times  and  places  as  shall,  from  time  to  time,  be  specified  by 
said  court,  and  will  render  himself  amenable  to  all  the  orders  of  said  court  in  the  examina- 
tion of  the  charge;  and  i(  he  fail  to  perform  either  of  said  conditions,  we  will  pay  to  the 
Commonwealth  of  Kentucky  six  hundred  dollars. 

Witness  our  hands,  this  1st  August,  1877.  C.  D. 

E.  F. 

Taken  and  signed  before  me  as  judge  of  the  Franklin  county  court  [or,  justice  of  the 
peace  for  Franklin  county].  J.  C.  Herndon,  P.  J.  F.  C.  C.  [or,  J.  P.  F.  C] 
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Bail  Bond for  the  Defendant'' s  Appearance  in  Court  for  Trial,  taken  by  an  Examining  Court, 
or  by  a  Magistrate  after  Commitment,  or  by  a  Sheriff  on  a  Bench  Warrant, 
(Sections  46,  68,  82,  and  &$.) 
A.  B.  being  in  custody  charged  with  the  offence  of  manslaughter  [or  larceny,  or  arson,  or 
of  passing  counterfeit  bank  notes  knowing  them  to  be  such,  naming  or  briefly  describing  the 
offence],  and  being  admitted  to  bail  in  the  sum  of dollars :  Now  we,  C.  D.,  of  Frank- 
lin county,  Kentucky,  and  E.  F.,  of  Woodford  county,  Kentucky,  hereby  undertake  that  the 
above  named  A.  B.  will  appear  in  the  Franklin  circuit  court  on  the  first  day  of  its  next 
August  term,  to  answer  said  charge,  and  will  at  all  times  render  himself  amenable  to  the 
orders  and  process  of  said  court  in  the  prosecution  of  said  charge;  and,  if  convicted,  will 
render  himself  in  execution  thereof;  or,  if  he  shall  fail  to  perform  either  of  these  conditions, 

that  we  will  pay  to  the  Commonwealth  of  Kentucky  the  sum  of dollars. 

Witness  our  hands,  this  20th  day  of  July,  1877.  C.  D. 

E.  F. 
Taken  and  subscribed  before  me  as  sheriff  of  Franklin  county  [or,  judge  of  the  Franklin 
county  court,  or  justice  of  the  peace  for  Franklin  county]. 

W.  T.  Herndon,  S.  F.  C.  [or,  P.  J.  F.  C.  C,  or,  J.  P.  F.  C] 

Recognizance  of  Bail, 

The  Commonwealth  of  Kentucky,    *|  Franklin  Circuit  Court. 

against  \ 

John  Smith.  J 

John  Jones,  of  Franklin  county,  Kentucky,  and  William  Smith,  of  Woodford  county, 
Kentucky,  appeared  personally  in  court  and  acknowledged  .themselves  jointly  indebted  to 

the  Commonwealth  of  Kentucky  in  the  sum  of dollars,  to  be  void,  however,  if  John 

Smith  shall  appear  in  the  Franklin  circuit  court,  on  the  first  day  of  its  next  October  term 
[or,  any  day  of  the  same  term],  to  answer  the  indictment  for  felony  [or,  misdemeanor], 
found  in  said  court  against  him;  and  shall  not  depart  without  leave  of  the  court. 

Examination  of  the  Bail  on  Oath, 
(Section  77.) 

John  Jones  being  sworn  and  examined  as  to  his  qualification  as  bail,  states  that  he  is  t 
resident  of  Franklin  county,  Kentucky;  that  he  is  the  owner  of  one  hundred  acres  of  land 
in  Franklin  county,  the  title  of  which  is  complete  and  unencumbered,  and  worth,  as  he  be- 
lieves, three  thousand  dollars;  also,  of  personal  property  on  said  land  subject  to  execution, 
worth  two  thousand  dollars;  that  he  does  not  owe  more  than  fifteen  hundred  dollars;  nor 
is  he  bound  as  security  for  more  than  one  thousand  dollars ;  and  that  he  believes  he  is 
worth,  over  the  payment  of  his  debts  and  liabilities,  at  least  two  thousand  dollars. 

July  20,  1877.  John  Jones. 

Sworn  to  before  me  as  sheriff  of  Franklin  county.  W.  T.  Herndon,  S.  F.  C 

Bond  taken  in  Police,  or  Magistrate's,  Court  for  Appearance  in  same  Court, 

Justices*  Court  of  Franklin  County  [or,  Frankfort  Police  Court]. 
A.  B.  being  in  custody,  charged  with  the  offence  of  assault  and  battery,  and  being  admitted 

to  bail  in  the  sum  of dollars:  We,  C.  D.  and  E.  F.,  of  Franklin  county,  hereby 

undertake  that  the  above  named  A.  B.  will  appear  before  the  court  of  G.  H.,  a  justice  of  the 
peace  for  Franklin  county  [or,  in  the  Franklin  Police  Court],  on  the  15th  day  of  July,  1877, 
to  answer  said  charge,  and  will  at  all  times  render  himself  amenable  to  the  orders  and  pro- 
cess of  said  court  in  the  prosecution  of  said  charge ;  and,  if  convicted,  will  surrender  him* 
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self  in  execution  thereof;  or,  if  he  shall  fail  to  perform  either  of  these  conditions,  that 
*we  will  pay  to  the  Commonwealth  of  Kentucky  the  sum  of  ... .  dollars. 

Witness  our  hands,  this  10th  day  of  July,  1877.  C.  D. 

E.  F. 
Taken  and  subscribed  before  me  as  justice  of  the  peace  for  Franklin  county  [or,  judge 
of  the  Frankfort  Police  Court,  this  10th  day  of  July,  1877. 

G.  H.,  J.  P.  F.  C.  [or,  J.  F.  P.  C] 


MONEY  DEPOSITED  IN  LIEU  OF  BAIL. 

Entry  on  the  Minutes  of  the  Examining  Court  of  Money  Deposited  in  Lieu  of  Bail, 

(Section  56.) 
The  defendant,  John  Smith,  deposited  in  the  hands  of  W.  T.  Herndon,  sheriff  of 
Franklin  county,  six  hundred  dollars  in  lieu  of  bail  for  his  appearance  before  the  court  for 
an  examination  of  the  charge  of  his  having  permitted  unlawful  gaming  in  a  house  of  which 
he  was  owner,  and  for  his  rendering  himself  amenable  to  the  orders  and  process  of  this  court 
in  the  prosecution  of  said  charge,  and  for  his  rendering  himself  in  execution,  if  convicted. 

Entry  in  Examining  Court  of  the  Forfeiture  of  Money  Deposited  in  Lieu  of  Bail. 

(Section  56.) 
The  defendant,  John  Smith,  having  failed  to  appear  in  court  on  this  day,  to  which  the 
examination  of  the  charge  against  him  had  been  adjourned,  it  is  ordered  that  the  money 
deposited  by  him  with  the  sheriff  of  Franklin  county  in  lieu  of  bail  be  forfeited,  and  be 
paid  over  to  the  trustee  of  the  jury  fund. 

Certificate  by  Trustee  of  the  Jury  Fund  of  Money  Deposited  in  Lieu  of  Bail. 
(Section  89.) 
I,  P.  Swigert,  trustee  of  the  jury  fund  of  Franklin  county,  do  certify  that  John  Smith, 
who  is  in  custody  on  the  charge  of  larceny,  and  allowed  to  give  bail  in  the  sum  of  one 
thousand  dollars  for  his  appearing  in  the  Franklin  circuit  court,  on  the  first  day  of  its  next 
October  term,  and  rendering  himself  amenable  to  the  orders  and  process  of  said  court  in 
the  prosecution  of  said  charge,  and,  if  convicted,  rendering  himself  in  execution  thereof, 
has  deposited  in  my  hands  one  thousand  dollars  in  lieu  of  bail. 

Given  under  my  hand,  this  5th  August,  1877.  P.  Swigert,  C.  F.  C.  C. 

Notice  to  Attorney  for  Commonwealth  of  Application,  for  Return  of  Money  Deposited  in  Lieu 

of  Bail. 
(Section  88.) 
To  A.  B.,  Eso.t  Attorney  for  the  Commomvealth  for  Franklin  County: 

You  are  hereby  notified  that  C.  D.,  having  deposited  with  the  trustee  of  the  jury  fund 
for  Franklin  county  the  sum  of dollars,  in  lieu  of  bail,  and  having  surrendered  him- 
self to  the  jailer  of  Franklin  county,  and  procured  from  him  a  certificate  of  such  surrender, 
a  copy  of  which  certificate  is  served  herewith,  will,  on  the  20th  day  of  August,  1877,  make 
application  to  the  Franklin  circuit  court  [or,  to  the  judge  of  the  Franklin  circuit  court)  for 
the  return  to  him  of  the  said  sum  of dollars  deposited  as  aforesaid.  C.  D. 


Digitized  by 


Google 


144       FORMS  UNDER  CRIMINAL  CODE EXAMINING  COURT. 


PROCEEDINGS  IN  EXAMINING  COURT. 

Minutes  of  Examining'  Court. 

Commonwealth  of  Kentucky  \  Franklin  County,  August  io>  1877. 

against  V 

John  Smith.  J 

The  defendant,  John  Smith,  having  been  brought  before  me,  the  judge  of  the  Franklin 
county  court,  charged  with  the  offence  of  larceny,  and  being  informed  of  the  nature  of  the 
charge  against  him,  moved  an  adjournment  of  examination  until  the  12th  day  of  this  month, 
to  procure  the  aid  of  counsel  and  the  attendance  of  witnesses,  which  motion  was  sustained ; 
and,  in  the  meantime,  he  is  committed  to  the  jail  of  Franklin  county  (or,  to  the  custody 
of  the  sheriff  of  Franklin  county]. 

(If  the  offence  be  a  misdemeanor,  and  the  defendant  desires  to  give  bail,  or  deposit 
money  in  lieu  of  bail,  an  entry  of  the  fact  should  be  made  on  the  minutes.) 

August  12,  1877. 

The  court  met  pursuant  to  adjournment,  and  the  defendant  was  brought  from  jail.  De- 
fendant filed  his  affidavit,  stating  that  he  did  not  believe  he  could  secure  a  fair  trial  before 
J.  C.  Herndon,  judge  of  the  Franklin  county  court,  the  presiding  magistrate  in  this  case, 
and  thereupon  the  said  J.  C.  Herndon  retired  from,  the  case,  and  John  Parker  and  A.  B. 
Williams,  justices  of  the  peace  for  Franklin  county,  having  been  duly  notified,  appeared  for 
the  purpose  of  presiding  in  the  case. 

The  parties  being  ready,  the  defendant  moved  that  the  witnesses  be  examined  sepa- 
rately: whereupon,  all  the  witnesses,  except  the  one  under  examination,  were  removed 
out  of  hearing  of  the  witness  under  examination. 

John  Jones  was  appointed  by  me  to  act  as  clerk  in  writing  down  the  testimony  of  the 
witnesses. 

Thomas  Cox  being  sworn,  and  examined  on  behalf  of  the  Commonwealth,  testified: 
[Here  should  follow  the  testimony  of  the  witnesses.] 

The  court  having  heard  the  evidence  and  the  arguments  of  counsel,  and  being  satisfied 
that  there  are  not  sufficient  grounds  to  believe  that  the  defendant  is  guilty  of  the  offence 
charged,  or  any  other  offence,  it  is  ordered  that  he  be  discharged.     Or, 

The  court  having  heard  the  evidence  and  the  arguments  of  counsel,  and  being  satisfied 
that  there  are  sufficient  grounds  to  believe  the  defendant  is  guilty  of  the  offence  charged,  it 
is  ordered  that  he  be  held  for  trial  in  the  Franklin  circuit  court,  and  allowed  to  give  bail, 

in  the  sum  of dollars;  and  not  giving  bail,  he  is  committed  to  the  jail  of  Franklin 

county. 

The  witnesses  on  behalf  of  the  Commonwealth,  A.  B.  and  C.  D.,  and  the  witnesses  on 
behalf  of  the  defendant,  E.  F.  and  G.  H.,  entered  into  recognizances  for  their  appearance 
in  the  Franklin  circuit  court.  The  warrant  of  arrest  (the  bail  bond)  and  recognizances  of 
the  witnesses  accompany  these  minutes.  John  C  Hrrndon,  J.  F.  C.  C. 

(If  a  magistrate  be  objected  to  and  retire  from  the  case,  the  magistrate  taking  his  place 
should  sign  the  minutes.) 


COMMITMENT. 

Order  of  Commitment  during  the  Adjournment  of  the  Examining  Court. 
(Section  55.) 
The  Commonwealth  of  Kentucky  to  the  Jailer  of  Franklin  County: 

You  are  commanded  to  receive  John  Smith  into  the  jail  of  Franklin  county,  and  him 
safely  keep  until  the  I2th  day  of  August,  1877,  when  you  will  deliver  him  to  the  sheriff. 
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ar  other  peace  officer,  of  Franklin  county,  to  be  brought  again  before  me,  for  an  examin* 
ition  of  the  charge  of  larceny,  for  which  he  is  in  custody. 

Given  under  my  hand  as  judge  of  the  Franklin  county  court,  this  loth  day  of  August, 
1877.  John  C.  Herndon,  J.  P.  F.  C. 

Order  of  Commitment  for  Trial. 
(Section  67.) 
The  Commonwealth  of  Kentucky  to  the  Jailer  of  Franklin  County: 

You  are  commanded  to  receive  into  the  jail  of  Franklin  county  John  Smith,  and  him 
safely  keep  until  discharged  by  due  course  of  law,  he  having  been  held  by  me,  as  an  examin- 
ing court,  for  trial  in  the  Franklin  circuit  court,  on  the  charge  of  larceny,  and  allowed  to 
give  bail  in  the  sum  of  ... .  dollars,  for  default  of  which  he  is  committed  to  jail. 

Given  under  my  hand  as  judge  of  the  Franklin  county  court,  this  12th  day  of  August, 
1877.  John  C.  Herndon,  J.  F.  C.  C. 


INDICTMENTS. 

I.  INDICTMENTS  FOR  COMMON  LAW  FELONIES. 

1.  Arson. 

The  Commonwealth  of  Kentucky  \  Franklin  Circuit  Court. 

against  \ 


The  grand  jury  of  Franklin  county,  in  the  name  and  by  the  authority  of  the  Common- 
wealth of  Kentucky,  accuse of  the  crime  of*  arson,  committed  as  follows* 

viz. :  The  said ,  on  the  ....  day  of ,  in  the  county  aforesaid 

[or,  if  there  has  been  a  change  of  venue — in county],  did  feloniously  (a)  and  willfully 

set  fire  to  and  burn  the  dwelling-house  of [or — a  house  occupied  by 

as  a  residence  (b)],  against  the  peace  and  dignity  of  the  Commonwealth  of 

Kentucky. 

(a)  As  to  the  necessity  of  using  the  word  "  feloniously  "  in  every  indictment  for  a  com- 
mon law  felony,  see  note  II,  ante,  p.  35. 
(£)  See  12  Bushy  243. 

2.  Burglary. 
[Adopt  last  foregoing  Form  prior  to  asterisk,  and  add]  burglary,  committed  as  follows, 

viz.:  The  said ,  on  the  ....  day  of , ,  in  the  night-time,  in  the 

county  aforesaid,  feloniously  and  burglariously  (a)  broke  into  and  entered  the  dwelling- 
house  of , . . . .,  with  the  intent  to  steal  goods  and  chattels  therefrom,  against  the 

peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

(a)  Sec  5  Bush,  376,  in  which  the  court,  whilst  saying  that  the  word  "burglariously" 
is  "a  word  of  art  and  technically  necessary  in  charging  the  offence'1  of  burglary,  held 
that,  under  the  Code,  the  omission  of  it  was  immaterial ;  according  to  which  reasoning  it 
seems  that  the  omission  of  the  word  "feloniously"  would  also  be  immaterial,  though  the 
use  of  it  as  to  all  common  law  felonies  has  been  held  necessary  in  the  cases  cited  in  note 
II,  ante,  p.  35. 

3.   Grand  Larceny. 
[Adopt  Form  t,  above,  prior  to  the  asterisk \  and  add]  grand  larceny,  committed  as  follows, 
viz.:  The  said ,  on  the  ....  day  of , in  the  county  aforesaid, 
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fraudulently  and  feloniously  took  and  carried  away  a  hog  of  the  value  of  four  [ar—oi  more 

than  four]  dollars  [or — a  horse],  the  property  of [or,  if  tht  owner  be  unburn— 

of  a  person  whose  name  is  unknown  by  the  grand  jury],  against  the  peace  and  dignity  of 
the  Commonwealth  of  Kentucky. 

Larceny  is  a  common  law  felony,  with  a  distinction  between  grand  and  petit  larceny; 
the  former  applying  to  property  worth  over  twelve  pennies,  and  the  latter  to  property  worth 
twelve  pennies  or  less;  the  former  being  punished  with  loss  of  life  and  lands,  and  the  latter 
with  the  forfeiture  of  goods  and  whipping  or  other  corporal  punishment  {Baton**  Abridge- 
ment, Title  Felony ;  Letter  F).  Chapter  39,  art.  11,  of  the  General  Statutes,  as  amended 
by  an  act  of  March  20,  1876,  made  the  "stealing"  of  a  horse,  mule,  jack,  or  jennet,  or  of 
a  hog  of  the  value  of  four  dollars  or  more,  or  the  " larceny"  of  other  property  of  the  value 
of  ten  dollars  or  more,  a  felony;  and  made  the  *'  stealing"  of  a  hog  of  less  value  than  four 
dollars,  and  the  "  larceny"  of  other  property  of  less  value  than  ten  dollars,  a  misdemeanor.* 

The  statute  does  not  define  either  *« larceny  "  or  "stealing."  Whether  or  not  it  would 
be  sufficient,  in  an  indictment  for  stealing  a  horse,  mule,  jack  or  jennet,  or  a  hog  worth 
four  dollars,  to  follow  the  language  of  the  statute  and  aver  merely  that  the  accused  "stole" 
the  property,  has  not  been  decided.  But  an  indictment  which  averred  that  the  accused 
"feloniously  took  and  carried  away"  a  horse  was  held  to  be  sufficient  (13  Busk,  337)  and 
it  seems  clear  that  the  addition  of  the  word  "  fraudulently"  would  not  have  made  the  in- 
dictment defective;  and  that  the  common  law  rule  of  pleading  applies  to  indictments  for 
larceny  of  all  other  property  than  a  horse,  mule,  jack,  jennet,  or  hog.    See  SS  Ay.,  349. 

4.  Manslaughter. 

[Adopt  Form  1,  p.  145,  prior  to  the  asterisk,  and  add]  manslaughter,  committed  as  follows, 

viz.:  The  said ,  on  the  ....  day  of , ,  in  the  county  aforesaid, 

did  feloniously  and  willfully  kill ,  by  stabbing  him  with  a  knife,  against  the 

peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

5.  Murder  (with  a  weapon). 

[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add]  murder,  committed  as  follows,  viz.: 

The  said ,  on  the  ....  day  of , ,  in  the  county  aforesaid,  did 

feloniously,  and  with  malice  aforethought,  kill  and  murder ,  by  shooting  hira 

with  a  pistol  [or — by  striking  him  with  an  axe — stating  the  weapon  and  how  it  was  used  accord- 
ing to  the  facts  (a)]  [or — in  the  county  aforesaid,  did,  feloniously  and  with  malice  afore- 
thought, kill  and  murder ,  by  shooting  and  wounding  him  with  a  pistol,  on 

the  ....  day  of ,  . . . . ,  whereby  he  died  on  the  ....  day  of ,  . . . . ,  stating  a  time 

within  a  year  and  a  day  after  the  wounding  (£)],  against  the  peace  and  dignity  of  the  Com- 
monwealth of  Kentucky. 

{a)  See  note  I,  ante,  page  35. 
{6)  See  13  Bush,  719. 

6.  Murder  (by  poisoning). 

[Adopt  Form  1,  p.  145,  prior  to  the  asterisk  and  add]  murder,  committed  as  follows,  vix^ 

The  said ,  on  the  ....  day  of , ,  in  the  county  aforesaid,  did, 

feloniously  and  with  malice  aforethought,  kill  and  murder ,  by  administering 

to  her  a  deadly,  corrosive,  and  destructive  poison,  called  strychnine,  against  the  peace  and 
dignity  of  the  Commonwealth  of  Kentucky. 

See  fane  v.  Com.,  3  Met.,  18. 

*  Those  provisions  are  substantially  the  same  as  those  of  an  act  of  1893  (S.  A.f  774,  786),  except  that, 
under  the  latter,  the  property  must  be  worth  twenty  dollars  or  more,  instead  of  ten  dollars  or  more,  to  attic 
larceny  of  it  a  felony.  As  said  act  makes  no  mention  of  the  General  Statutes,  is  the  attempted  chaafc 
valid  under  g  51  of  the  Constitution  f 
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7.   Perjury  {a). 
[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add]  perjury,  committed  as  follows,  viz.: 

rhe  said ,011  the day  of ,  in  the  county  aforesaid,  having 

»een  duly  sworn  in  the  Franklin  circuit  court  [by  the  judge  (or — the  clerk)  thereof,  who 
tad  authority  to  administer  such  oath  (£)],  to  testify  the  truth  as  a  witness  on  the  trial  in 
aid.  court  of  A.  B.,  under  an  indictment  for  murdering  C.  D.,  did  willfully,  falsely,  and 
eloniously,  and  against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky,  testify 
hat  be  had  seen  [inserting  the  statements  alleged  to  be  false],  though  he  had  not  seen  [nega- 
'xtriptg  those  statements  by  special  averments  (c)~\  [and  the  said  testimony  being  material  in  said 
case  (</)]. 

(a)   See  note  41,  ante,  page  41. 

\t>)  Though  \  134  seems  impliedly  to  require  these  bracketed  averments,  perhaps  the  aver- 
ment that  the  witness  was  duly  sworn  in  the  circuit  court  is  sufficient,  as  it  certainly  would 
be  in  an  indictment  for  false  swearing.     See  2  Met.,  10;  11  Bush,  172;  92  Ky.,  457. 

<*)  See  83  Ky.,  277;  91  Ky.,  133 ;  92  Id.,  458. 

(d)  This  averment  is  unnecessary  if  the  facts  stated  in  the  indictment  show  that  the 
testimony  was  material.     91  Ky.,  133. 

8.  Rape. 
[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add"}  rape,  committed  as  follows,  viz.: 
The  said ,  on  the  ....  day  of ,  in  the  county  aforesaid,  unlaw- 
fully, feloniously,  and  violently  made  an  asault  upon ,  and  then  and  there, 

forcibly,  and  against  her  will  and  consent,  ravished  and  had  carnal  knowledge  of  her, 
against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

See  12  Bush,  18. 

9.  Robbery. 
[Adopt  Form  1,  p.  145,  prior  to  the  asterisk,  and  add]  robbery,  committed  as  follows,  viz.: 
The  said ,  on  the  ....  day  of ,  in  the  county  aforesaid,  feloni- 
ously took  a  gold  watch,  the  property  of ,  from  his  person  [or — in  his  presence, 

as  the  fact  maybe],  and  against  his  will,  by  putting  him  in  fear  of  some  immediate  injury  to 
his  person,  against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

See  1  Duv.,  150. 

II.  INDICTMENTS  FOR  STATUTORY  FELONIES. 
I.  Attempt  at  Arson. 
[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add]  an  attempt  at  arson,  committed  as 

follows,  viz.:  The  said ,  on  the day  of , ,  in  the  county 

aforesaid,  did,  willfully  and  feloniously,  attempt  to  set  fi re  to  the  dwelling-house  of 

,  against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

See  Young  v.  Com.,  12  Bush,  243,  in  which  ** willfully  and  feloniously"  were  held  to 
be  equivalent  to  the  statutory  words  **  willfully,  maliciously,  and  unlawfully;"  and  see 
note  (2),  ante,  p.  36,  for  several  similar  decisions ;  and  J  136,  on  which  most  of  them  were 
founded;  all  which,  with  the  foregoing  Form,  are  suggested  in  order  to  show  that  depart- 
ure from  statutory  language  in  describing  a  statutory  offence  is  not  always  fatal,  and  not 
for  the  purpose  of  commending  such  a  departure ;  for  use  of  the  statutory  language  is 
never  improper,  and  is  often,  though  not  always  sufficient,  and  is  sometimes  necessary. 
See  notes  (1),  (3),  and  (4),  ante,  pp.  35,  36. 

2.  Bigamy. 
[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add]  bigamy,  committed  as  follows,  viz.: 
The  said on  the  ....  day  of ,  in  the  county  aforesaid,  having 
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a  wife  then  living,  whom  he  married  in  the  State  of    ,  on  the  ....  day  of , 

,   and  whose  name  was when  he  married  her,  unlawfully  married 

,  against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

See  Davis  v.  Com.,  13  Bushy  318,  in  which  the  indictment,  though  it  followed  the  lan- 
guage of  the  statute,  was  held  to  be  insufficient  because  it  failed  to  state  when  and  where 
the  defendant's  first  marriage  took  place,  and  the  name  of  his  alleged  first  wife;  aad  set 
note  (4),  ante,  p.  36,  for  reference  to  several  similar  decisions. 

3.   Counterfeiting  Coin. 
[Adopt Form  I,  p.  145,  prior  to  the  asterisk ,  ana*  add]  counterfeiting,  committed  as  follows, 

viz.:  The  said ,  on  the  ....  day  of , ,  in  the  county  aforesaid, 

did  counterfeit  a  gold  coin  of  the  United  States,  known  as  a  half  eagle,  which  was  them 
passing  as  current  money  in  the  Commonwealth  of  Kentucky,  with  intent  to  defraud, 
against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

4.   Cutting  Down  a  Corner  Tree. 
[Adopt  Form  1,  p.  145,  prior  to  the  asterisk,  and  add]  cutting  down  a  corner  tree,  com- 
mitted as  follows,  viz.':  The  said ,  on  the  . . . ;  day  of , ,  in  the 

county  aforesaid,  did  fraudulently  and  willfully  cut  down  a  black  oak,  a  corner  tree  to  the 

survey  of  a  tract  of  land  owned  by ,  and  adjoining  the  tract  of  land  of 

,  against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

5.  Destroying  (or  Concealing)  a  Will. 
[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add]  destroying  [or — concealing]  a  will, 

committed  as  follows,  viz.:  The  said ,  on  the  ... .  day  of , ,  in 

the  county  aforesaid,  fraudulently  destroyed  [or— concealed]  the  last  will  and  testament 

of devising  legally  his  real  and  personal  estate,  with  intent  to  prevent  the 

probate  thereof,  against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

6.  Detaining  a  Woman  against  her  Will. 
[Adopt  Form  1,  p.  145,  prior  to  the  asterisk,  and  add]  detaining  a  woman  against  her 

will,  committed  as  follows,  viz.:     The  said ,  on  the  ....  day  of ,  . . . ., 

in  the  county  aforesaid,  unlawfully  detained ,  against  her  will,  with  intent 

to  have  carnal  knowledge  with  her,  against  the  peace  and  dignity  of  the  Commonwealth  of 
Kentucky. 

See  Wilder  v.  Com.,  81  Ay.,  591,  in  which  the  indictment  was  held  to  be  insufficient, 

because,  instead  of  using  the  statutory  words,  "  unlawfully  detained ,  against 

her  will,"  &c,  it  averred  that  he  "  unlawfully  and  forcibly  detained,"  &c.  And  see  note 
<(3)y  ante,  p.  36,  for  several  similar  decisions. 

7.  Embezzlement. 
[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add]  embezzlement,  committed  as  fol- 
lows, viz.:  On  the  ....  day  of ,   ,  in  the  county  aforesaid,  certain  (a)  money 

[or — United  States  currency — or — bank  notes],  the  property  of  the  Farmers'  Bank  of  Ken- 
tucky, at  Frankfort,  a  banking  corporation  created  by  the  laws  of  Kentucky,  and  which  it 

had  intrusted  to  said ,  who  was  a  servant  in  its  employment,  to  be  by  him 

deposited  to  the  credit  of  A.  B.,  in  the  Bank  of  Kentucky,  in  said  town,  was  by  said 

fraudulently  converted  to  his  own  use,  against  the  peace  and  dignity  of  the  Com- 
monwealth of  Kentucky. 

(a)  An  indictment  for  the  embezzlement  of  money,  United  States  currency  or  bank 
notes,  need  not  "specify  the  coin,  number,  denomination  or  kind  thereof."  $135.  Bat 
an  indictment  which  makes  such  description  must  be  sustained  by  proof.     16  B.  M.,  206. 
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8.  False  Personation, 

[Adopt  Form  1,  p.  145,  prior  to  the  asterisk,  and  add]  false  personation,  committed  as 

follows,  viz.:  The  said ,  on  the  ....  day  of , ,  in  the  county 

aforesaid,  falsely  and  fraudulently  represented  himself  to  be  .....  *   ,  and,  in  such 

assumed  character,  married ,  against  the  peace  and  dignity  of  the  Common- 
wealth of  Kentucky. 

9.  False  Swearing  (a). 

[Adopt  Form  1,  ante,  p.  145,  prior  to  the  asterisk,  and  add]  false  swearing,  committed  as 

follows,  viz.:  The  said ,  on  the  ....  day  of , ,  in  the  county 

aforesaid,  though  he  had  promised  to  pay  the  claim  (0)  on  which  a  judgment  had  been  ren- 
dered against  him  by  the  Franklin  circuit  court  in  favor  of  A.  B.,  made  an  affidavit  in 
'writing  and  swore  to  it  before  a  deputy  clerk  of  said  court  (r),  in  which  he  willfully, 
knowingly,  and  falsely  stated  that  he  had  never  promised  to  pay  said  claim,  against  the 
peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

[Or — committed  as  follows,  viz.:  The  said ,  on  the  ....  day  of , , 

in  the  county  aforesaid,  having  been  duly  sworn  in  the  Franklin  circuit  court  (c )  to  testify 
Che  truth  as  a  witness  upon  the  trial  of  A.  B.  under  an  indictment  for  violation  of  his 
tav«rn-bond,  and  having  seen  a  game  of  cards  played  in  said  A.  B.'s  tavern-house  between 

the  ....  day  of , ,  and  the  ....  day  of , in  which  money  was 

bet,  and  won,  and  lost,  and  knowing  that  said  A.  B.  had  knowledge  or  information  of  said 
game  (&),  willfully,  knowingly,  and  falsely  testified  that  he  did  not,  between  the  dates  last 
aforesaid,  see  any  games  or  game  of  cards  played  in  said  house  in  which  money  was  bet,  or 
won,  or  lost,  when  said  A.  B.  was  present,  or  of  which  said  A.  B.  had  any  knowledge  or 
information  so  far  as  said knew,  against  the  peace  and  dignity  of  the  Com- 
monwealth of  Kentucky.] 

(a)  I.  See  note  41,  ante,  p.  41. 

2.  As  to  the  1st  Form  under  this  head,  see  2  Met.,  10,  and  as  to  the  2d,  see  83  Ky.,  27$. 

(£)  As  to  traversing  the  statements  alleged  to  be  false,  see  83  Ky.,  277;  91  Id.,  133; 
92  Id.,  458. 

(c)  An  indictment  which  avers  that  the  oath  was  made  before  an  officer  having  general 
authority  to  administer  oaths  need  not  aver  that  he  had  authority  to  do  so,  the  burden 
being  on  the  defendant  to  show  want  of  authority;  but  it  is  otherwise  as  to  oaths  admin- 
istered by  persons  not  having  such  general  authority.  See  2  Met.,  10;  11  Bush,  169;  89 
Ky.,  174;  92  Id.,  457. 

IO.  Forgery,  or  Uttering  a  Forged  Writing. 
(1)  Forging  a  note  or  order  for  money. 

[Adopt  Form  I,  p.  145,  prior  to  the asterisk,  and  add]  forgery,  committed  as  follows,  viz.: 
The  said ,  on  the  ....  day  of , ,  in  the  county  aforesaid,  with- 
out authority  from,  or  the  consent  or  knowledge  of,  A.  B.,  wrote  and  signed  said  A.  B.'s 

name  to  a  paper  purporting  to  be  a  promissory  note,  dated  the  ....  day  of , , 

whereby  said  A.  B.  promised  to  pay  to  said ,  four  months  after  said  date, 

dollars,  with   intent  to  defraud [or —  any  person  from  whom  said 

might  be  able  to  obtain  money  on  said  paper],  against  the  peace  and  dignity 

of  the  Commonwealth  of  Kentucky  {a). 

[Or — committed  as  follows,  viz.:  The   said    ,    on  the  ....  day  of , 

,  in  the  county  aforesaid,  having  A.  B.'s  written  order,  dated  the  ....  day  of , 

,  whereby  C.  D.  was  directed  to  pay  75  cents  to  said ,  did,  without 

authority  from,  or  the  consent  or  knowledge  of,  said  A.  B.,  write  on  said  order,  immedi- 
ately before  the  figures  "75,"  a  dollar-mark  and  the  figure  1,  so  as  to  make  said  writing  an 
order  for  $1.75  cents,  with  intent  to  defraud  said  C.  D.,  against  the  peace  and  dignity  of 
the  Commonwealth  of  Kentucky  (£)]. 
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(a)  In  an  indictment  for  forgery,  a  statement  of  facts  showing  the  commission  of  it 
is  necessary,  and  all  that  is  necessary;  an  averment,  in  the  language  of  the  statute,  that 
the  accused  "forged1'  the  writing,  being  merely  an  averment  of  a  legal  conclusion,  and 
immaterial.  12  Bush,  342;  13  Id.,  267.  For  references  to  several  other  cases  holding 
that  the  use  of  statutory  language  in  an  indictment  for  a  statutory  offence  is  insufficient, 
see  note  (4),  ante,  p.  36. 

(b)  As  to  this  Form,  see  90  Ky.,  262. 

(2)  Issuing  a  False  Certificate  of  Witness*  Attendance, 

[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add]  forgery,  committed  as  follows,  viz.: 

The  said ,  on  the  ... .  day  of , ,  in  the  county  aforesaid,  being 

a  deputy  clerk  of  the  Franklin  circuit  court,  and  knowing  that  A.  B.,  the  person  named 
in  the  certificate  hereinafter  mentioned,  had  not  attended  said  court  as  a  witness,  falsely 
and  with  intent  to  defraud  the  Commonwealth  of  Kentucky,  made  and  signed  in  the  name 
of  the  clerk  of  said  court  a  certificate  of  which  the  following  is  a  copy :  [copy  the  certificate], 
against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

See  92  Ky.,  630.  And  as  to  the  issuing  of  a  false  certificate  of  survey  by  a  county  sur- 
veyor, see  89  Ky.,  157. 

(3)  Uttering  a  Forged  Writing.  # 
[Adopt  Form  I,  p.  14$,  prior  to  the  asterisk,  and  add]  uttering  and  publishing  a  forged 

writing,  committed  as  follows,  viz.:  The  said ,  on  the  ....  day  of , 

,  in  the  county  aforesaid,  delivered  to  A.  B.  a  forged  and  counterfeited  order,  dated 

the   ....  day  of ,    ,  which  purported  to  have   been  signed  by  C.  D.,  and 

directed  said  A.  B.  to  pay  the  bearer  fifty  dollars,  which  said  A.  B.  paid  to  said 

,  who,  knowing  that  said  order  was  forged  and  counterfeited,  falsely,  and  with  the 

intent  to  defraud  said  A.  B.,  represented  it  to  him  as  the  true  and  genuine  order  of  C.  D., 
against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

It  is  not  necessary  for  the  indictment  to  state  facts  showing  that  the  writing  was 
forged ;  but  it  must  aver  that  the  accused  had  knowledge  that  it  was  forged,  and  most 
state  facts  showing  that  he  "uttered  and  published"  it,  an  averment  that  he  did  so, 
though  such  are  the  statutory  words,  being  insufficient.     13  Bush,  267 ;  90  Ky.,  488. 

II.  Maim. 
[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add]  maim,  committed  as  follows,  viz.: 

The  said ,  on  the  ....  day  of , ,  in  the  county  aforesaid,  did 

unlawfully  bite  off  the  ear  of ,  against  the  peace  and  dignity  of  the  Com- 
monwealth of  Kentucky. 

12.   Obtaining  Money,  &V.,  by  False  Pretences. 
[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add]  obtaining  money  [or — property]  by 

false  pretences,  committed  as  follows,  viz.:  The  said ,  on  the  ....  day  of 

, ,  in  the  county  aforesaid,  by  falsely  pretending  and  representing  to  A.  B. 

that  he, ,  was  a  banker  in  the  city  of  Lexington,  and  possessed  of  large 

pecuniary  means,  obtained  from  said  A.  B {a)  dollars  [or— a  horse  worth (jj 

dollars]  with  intent  to  commit  a  fraud  upon  him,  against  the  peace  and  dignity  of  the 
Commonwealth  of  Kentucky. 

(a)  The  obtaining  of  money  or  property  by  false  pretences  is  a  felony,  without  refer- 
ence to  the  amount  or  value.     86  Ky.,  1. 

13.  Possession  of  Counterfeit  Money. 
[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add]  having  in  his  possession  counterfeit 
money,  committed  as  follows,  viz.:  The  said   ,  on  the  ....  day  of , 
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.  ......  had  in  his  possession  ......  counterfeit  silver  dollars,  knowing  the  same  to  be 

Forged  and  counterfeited,  with  the  intention  of  circulating  the  same  (a),  against  the  peace 
and  dignity  of  the  Commonwealth  of  Kentucky. 

(a)  It  is  not  necessary  to  aver  an  intention  to  circulate  the  money  in  Kentucky.  16 
^.  M.,  206. 

14.  Striking^  (5rV.,  with  Intent  to  Kill,  without  Killing. 
[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add]  malicious  shooting  with  intent  to 

lcill,  committed  as  follows,  viz.:  The  said on  the  ....  day  of , , 

in  the  county  aforesaid,  with  a  pistol,  feloniously  and  maliciously  shot  and  wounded 
A.  B.,  with  the  intent  then  and  there  to  kill  and  murder  him,  against  the  peace  and 
dignity  of  the  Commonwealth  of  Kentucky. 

See  G.  S.,  ch.  29,  art.  6,  §  2;  and  3  Met.,  13,  in  which  an  indictment,  substantially  the 
same  as  the  foregoing  Form,  was  held  to  be  sufficient,  though  it  failed  to  conform  to  the 
statute  that  created  the  offence,  I,  by  using  the  words  "feloniously  and  maliciously," 
instead  of  the  words  «'  willfully  and  maliciously;"  2,  by  failing  to  aver  that  the  pistol  was 
•*  loaded  with  a  leaden  bullet  or  other  substance;"  and,  3,  by  failing  to  aver  that  A.  B. 
was  so  wounded  that  he  "died  not  thereby:"  and  see  note  (2),  ante,  p.  36,  for  references 
to  several  similar  decisions. 

15.    Willful  Striking,  <5rV.,  not  Intending  but  Causing  Death. 
[Adopt  Form  I,  p.  145,  prior  to  the  asterisk,  and  add]  willful  shooting  [or — striking],  not 

intending  but  causing  death,  committed  as  follows,  viz.:  The  said ,  on  the 

....  day  of ,     ,  in  the  county  aforesaid,  not  in  self-defence,  nor  in  an  attempt 

to  keep  and  preserve  the  peace,  nor  in  a  lawful  arrest  or  attempt  to  arrest  a  person  charged 
-with  felony  or  misdemeanor,  nor  in  doing  any  other  legal  act,  nor  designing  to  produce 
or  cause  the  death  of  A.  B.,  willfully  struck  him  with  a  croquet  mallet  [or — shot  him  with 
a  pistol],  so  that  he  died  thereof  within  six  months  thereafter,  against  the  peace  and  dig- 
nity of  the  Commonwealth  of  Kentucky. 

See  13  Bush,  714,  and  note  (3),  ante,  p.  36. 

III.  INDICTMENTS  FOR  COMMON  LAW  MISDEMEANORS. 

I.  Assault. 
The  Commonwealth  of  Kentucky  \  Franklin  Circuit  Court. 

against  [» 

The  grand  jury  of  Franklin  county,  in  the  name  and  by  the  authority  of  the  Common- 
wealth of  Kentucky,  accuse of  the  offence  of  *  assault,  committed  as  fol- 
lows, viz.:  The  said .,  on  the  ....  day  of , ,  in  the  county  afore- 
said, with  malice  aforethought  and  feloniously,  attempted  to  kill  and  murder  A.  B.  by 
snapping  a  loaded  pistol  at  him  [three  times],  against  the  peace  and  dignity  of  the  Com- 
monwealth of  Kentucky. 

See  Usher  v.  Com.,  2  Duv.,  394. 

2.  Assault  and  Battery. 
[Adopt  the  last  foregoing  Form  prior  to  the  asterisk,  and  add]  assault  and  battery,  com- 
mitted as  follows,  viz.:  The  said ,  on  the  ....  day  of , in  the 

county  aforesaid,  maliciously  assaulted  and  beat  (a)  [or — with  a  pair  of  blacksmith's  tongs, 
in  sudden  heat  and  passion,  struck  and  wounded  (6)]  A.  B.,  against  the  peace  and  dignity 
of  the  Commonwealth  of  Kentucky. 

(a)  As  to  the  mode  and  extent  of  punishing  for  this  offence,  see  Cornelison  v.  Com., 
84  Ky.,  583. 

(o)  See  1 1  Bush,  603. 
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3.  Breach  of  the  Peace. 

[Adopt  Form  1,  p.  151,  prior  to  the  asterisk,  and  add]  a  breach  of  the  peace,  committed  as 

follows,  viz.:     The  said ,  on  the  ....  day  of , ,  in  the  county 

^foresaid,  fought  with  A.  B.  in  an  affray,  against  the  peace  and  dignity  of  the  Common- 
wealth of  Kentucky. 

See  6  Dana,  295. 

4.  Disorderly  house,  (a) 

(1)  Keeping  a  pool-room. 

[Adopt  Form  1,  p.  151,  prior  to  the  asterisk,  and  add]  keeping  a  disorderly  house,  com- 
mitted as  follows,  viz.:     The  said .-,  in  the  county  aforesaid,  on  the  ....  day 

of , ,  and  on  divers  other  days  before  the  finding  of  this  indictment,  in  a  house 

in  the  town  of  Frankfort,  for  gain,  habitually  sold  pools  upon  horse-races,  and  habitually 
procured  idle  and  evil-disposed  persons  to  come  to  said  house  to  buy  pools  and  bet  on 
horse-races,  to  the  common  nuisance  and  disturbance  of  all  good  citizens,  against  the  peace 
and  dignity  of  the  Commonwealth  of  Kentucky.  (b) 

[a)  According  to  the  opinion  in  $J.  J.  M.,  136,  in  an  indictment  for  keeping  a  disor- 
derly house  an  averment  that  the  accused  was  the  keeper  of  a  disorderly  house  was  form- 
erly a  sufficient  description  of  the  offence ;  but,  as  disorderly  houses  may  be  of  different 
kinds  and  created  in  different  ways  (see  6  B.  M.,  22,  23),  it  seems  clear  that,  under  §  122 
of  the  Criminal  Code,  as  construed  in  a  number  of  cases,  such  an  indictment  must  state 
facts  showing  the  commission  of  the  alleged  offence. 

(b)  See  Cheek  v.  Com.,  79  Ay.,  359. 

(2)  Leasing  a  house  to  be  kept  as  a  bawdy-house. 

[Adopt  Form  I,  p.  151,  prior  to  the  asterisk,  and  add]  abetting  the  keeping  of  a  disorderly 

house,  committed  as  follows,  viz.:  The  said ,  on  the  ....  day  of , 

,  in  the  county  aforesaid,  leased  a  house  in  the  town  of  Frankfort  to  A.  B.,  who,  as 

he  knew,  was  a  prostitute  and  intended  to  use  said  house  as  a  bawdy-house,  as  she  has 
continued  to  do  ever  since,  against  the  peace  and  dignity  of  the  Commonwealth  of  Ken- 
tucky. 

See  Taylor  v.  Com.,  I  Duv.,  160,  and  cases  cited. 

5.  Extortion  by  Public  Officer. 
[Adopt  Form  I,  p.  151,  prior  to  the  asterisk,  and  add]  extortion,  committed  as  follows, 

viz.:    The  said ,  on  the  ....  day  of ,     ,  in  the  county  aforesaid, 

of  which  he  was  the  jailer,  received  five  dollars  from  A.  B.,  which  said 

charged  as  his  fee  for  receiving  and  detaining  said  A.  B.  in  the  jail  of  said  county  during 
four  hours,  and  wrongfully  and  corruptly  compelled  him  to  pay  in  order  to  obtain  release 
therefrom,  against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

See  Com.  v.  Mitchell,  3  Bush,  25. 

IV.  INDICTMENTS  FOR  STATUTORY  MISDEMEANORS. 

I.  Abetting  Malicious  Shooting  without  Killing. 
[Adopt  Form  1,  p.  151,  prior  to  the  asterisk,  and  add]  abetting  malicious  shooting  with- 
out killing,  committed  as  follows,  viz.:  On  the  ....  day  of , ,  in  the  county 

aforesaid,  A.  B.,  willfully  and  maliciously,  and  with  an  intention  to  kill  C.  D.,  shot  and 
wounded  him  with  a  pistol  loaded  with  a  leaden  bullet,  so  that  he  did  not  die  thereby; 

and  the  said then  and  there  counseled  the  said  A.  B.  to  shoot  and  kill  the 

said  C.  D.,  against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

See  G.  S.,  ch.  29,  art.  6,  \  2,  and  84  A>.,  229. 
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2.  Betting  on  an  Election. 
[Adopt  Form  I,  p.  151,  prior  to  the  asterisk,  and  add]  betting  on  an  election,  committed 

as  follows,  viz.:  The  said ,  on  the  ....  day  of , ,  in  the  county 

aforesaid,  in  view  of  an  election  which  was  to  take  place  on  the  ... .  day  of ,  ....'.., 

for  election  at  which  to  the  office  of ,  A.  B.  and  C.  D.  [and  others] 

were  candidates  (a),  made  a  bet  of dollars  (0)  with  G.  H.  that  said  A.  B.  would 

receive  more  votes  than  said  C.  D.  at  said  election  (c) 

[Or — that  said  A.  B.  would  not  receive votes  at  said  election,  (d) 

[Or — sold  and  delivered  a  horse  of  the  value  of  two  hundred  dollars  (0)  to  G.  H.,  upon  his 

agreement  to  pay  to  said said  sum  (or — dollars)  if  said  A.  B.  should 

t>«  elected  to  the  said  office  of ,  at  said  election  (*)],  against  the  peace  and  dignity 

of  the  Commonwealth  of  Kentucky. 

(a)  As  to  the  necessity  of  showing,  in  the  indictment,  that  the  betting  related  to  can- 
didates for  office  at  a  contemplated  or  progressing  election,  see  16  B.  M.,  325. 

(b)  Under  the  statute  (G.  S.,  ch.  47,  art.  2,  §1),  the  amount  of  money  or  the  value  of 
property  bet  is  immaterial,  except  that  the  property  must  be  "  of  value." 

(c)  See  9  Danat  31. 

(d)  See  4  B.  it/.,  1. 

(e)  See  16  B.  M.,  325;  4  Bush,  139. 

* 

3.  Bribery  of  a  Voter. 
[Adopt  Form  I,  p.  1 5 1,  prior  to  the  asterisk,  and  add]  bribery,  committed  as  follows,  viz.: 

The  said ,  on  the  ... .  day  of , ,  in  the  county  aforesaid,  and 

against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky,  bribed  A.  B.  to  vote  at 
the  November  election  in  the  year with  money  and  property  of  value  of  five  dol- 
lars, and  for  said  bribe  he  did  vote  for  C.  D.  for  governor  of  Kentucky. 

See  3  Met.,  226. 

4.   Carrying  Concealed  Weapons. 

[Adopt  Form  I,  p.  151,  prior  to  the  asterisk,  and  add]  carrying  concealed  weapons,  com- 
mitted as  follows,  viz.:  The  said ,  on  the  ....  day  of ,......,  in  the 

county  aforesaid,  unlawfully  carried  upon  his  person  concealed  deadly  weapons,  to-wit,  a 
bowie-knife  and  also  a  dirk  or  dagger,  against  the  peace  and  dignity  of  the  Commonwealth 
of  Kentucky. 

Sec  3  Met.,  407. 

5.  Keeping  a  Tippling-house. 

[Adopt  Form  I,  p.  151,  prior  to  the  asterisk,  and  add]  keeping  a  tippling-house,  commit- 
ted as  follows,  viz.:  The  said   . .    ,  in  the  county  aforesaid,  on  the day  of 

, ,  and  on  divers  days  since  [or — during  three  months  thereafter]  kept  a  tip- 

pling-house,  against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

See  14  Bush,  44. 

6.  Petit  Larceny. 

[Adopt  Form  I,  p.  151,  prior  to  the  asterisk,  and  add]  petit  larceny,  committed  as  follows, 

viz.:  The  said ,  on  the day  of , ,  in  the  county  aforesaid, 

fraudulently  took  and  carried  away  a  hog  of  less  value  than  four  dollars  [or — an  overcoat 

of  less  value  than   dollars],  the  property  of  A.  B.,  against  the  peace  and  dignity  of 

the  Commonwealth  of  Kentucky. 

As  to  this  Form,  and  as  to  filling  up  the as  to  the  value  of  the  overcoat  with 

ten  or  twenty  dollars,  see  Form  3,  ante,  p.  145,  and  notes  thereto. 
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7.  Receiving  or  Refusing  to  Receive  a  Vote  at  an  Election. 

[Adopt  Form  I,  p.  151,  prior  to  the  asterisk,  and  add]  receiving  [or — refusing  to  receive] 

a  vote  at  an  election,  committed  as  follows,  viz.:  The  said ,  on  the day 

of ,    ,  in  the  county  aforesaid,  being  a  judge  at  an  election  then  held,  and 

knowing  that  A.  B.  was  not  a  qualified  voter,  unlawfully  received  his  vote. 

[Or — knowing  that  A.  B.  was  a  qualified  voter,  unlawfully  refused  to  receive  his  vote], 

against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

See  2  Duv.,  373. 

8.  Shooting  and  Wounding  in  Sudden  Heat  and  Passion. 

[Adopt  Form  1,  p.  151,  prior  to  the  asterisk,  and  add  ~\  shooting  and  wounding  in  sudden 

heat  and  passion,  committed  as  follows,  viz.:  The  said ,  on  the  ....  day  of 

,   ,  in  the  county  aforesaid,  in  sudden  heat  and  passion,  without  previous 

malice,  and  not  in  self-defence,  with  a  pistol  loaded  with  ball  shot  and  wounded  A.  B. 
without  killing  him,  against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

See  G.  S.f  ch.  29,  art.  17,  \  1 ;  2  Met.,  1. 

9.  Shooting  with  Intent  to  Kill,  without  Wounding. 
[Adopt  Form  I,  p.  151,  prior  to  the  asterisk,  and  add]  shooting  with  intent  to  kill,  with- 
out wounding,  committed  as  follows,  viz.:  The  said ,  on  the  ....  day  of 

, ,  in  the  county  aforesaid,  without  wounding  A.  B.,  unlawfully  shot  at  him 

with  intent  to  kill  [or — wound]  him,  against  the  peace  and  dignity  of  the  Commonwealth 
of  Kentucky. 

See  G.  S.,  ch.  29,  art.  17,  }2;  16  B.  M.f  609. 


PLEADINGS  OF  THE  DEFENDANT. 

(Section  162.) 

Demurrer. 

The  Commonwealth  of  Kentucky,  Plaintiff,  *) 

against  y 

John  Smith,  Defendant.  J 

The  defendant  demurs  to  the  indictment. 

Plea. 

The  Commonwealth  of  Kentucky,  Plaintiff,  \ 

against  > 

John  Smith,  Defendant.  j 

The  defendant  pleads  that  he  is  guilty  of  the  offence  charged  in  the  indictment. 

OR, 

The  defendant  pleads  that  he  is  not  guilty  of  the  offence  charged  in  the  indictment. 

OR, 

The  defendant  pleads  that  he  has  been  acquitted  of  the  offence  charged  in  the  indict- 
ment, by  the  judgment  of  the  Franklin  circuit  court,  rendered  on  1st  day  of  March,  1877, 
[or  by  judgment  of  the  Frankfort  police  court,  a  court  having  jurisdiction  to  try  the  de- 
fendant for  said  offence,  rendered  on  the  5th  day  of  April,  1877.] 
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OR, 
The  defendant  pleads  that  he  has  been  convicted  of  the  offence  charged  in  the  indict- 
ment, by  the  judgment  of  the  Franklin  circuit  court,  rendered  on  the  first  day  of  March, 
1877  [or  by  judgment  of  the  Frankfort  police  court,  a  court  having  jurisdiction  to  try  the 
defendant  for  said  offence,  rendered  on  the  5th  day  of  April,  1877]. 

ARREST  AND  SURRENDER  OF  DEFENDANT  WHO  HAS  GIVEN  BAIL. 

Indorsement  on  Copy  of  Bail  Bond  by  Surety  to  Obtain  Arrest. 

(Section  87.) 

Any  peace  officer  of  the  Commonwealth  of  Kentucky  [or,  William  Wilson,  if  the  arrest 

is  to  be  made  by  a  private  person]  is  directed  to  arrest  John  Smith,  the  person  for  whose 

appearance  the  within  bond  was  executed,  and  deliver  him  to  the  jailer  of  Franklin  county. 

A.  B., 
C.  D., 
Sureties  of  John  Smith  in  said  bond. 

Certificate  of  Jailer  that  Defendant  has  been  Surrendered. 
(Section  86.) 
This  is  to  certify  that  John  Smith,  who  has  given  bond  for  his  appearance  in  the  Frank- 
lin circuit  court,  to  answer  the  charge  of  manslaughter,  this  day  surrendered  himself  to  me 
[or,  was  surrendered  by  his  sureties  in  said  bond],  as  jailer  of  Franklin  county,  in  discharge 
of  said  bond.  A.  B.,  Jailer  of  Franklin  county. 

SECURITY  TO  KEEP  THE  PEACE  OR  FOR  GOOD  BEHAVIOR. 

Bond  taken  by  Court  or  Magistrate,  if  Security  be  Required  by  a  Magistrate. 
(Sections  325,  384,  385,  and  388.) 
John  Smith  being  in  custody,  and  required  to  give  bond,  in  the  sum  of  five  hundred 
dollars,  for  his  appearance  in  the  Franklin  circuit  court  on  the  first  day  of  its  next  August 
term,  and  to  keep  the  peace  [or  for  his  good  behavior ;  or  both]  until  said  appearance ;  we, 
A.  B.  and  C.  D.,  of  Franklin  county,  hereby  undertake  that  the  said  John  Smith  will 
appear  in  the  Franklin  circuit  court  on  the  first  day  of  its  next  August  term,  and  will  not 
depart  thence  without  leave  of  said  court ;  and  that,  until  said  time,  he  will  keep  the 
peace  towards  all  persons  in  the  Commonwealth  of  Kentucky,  and  will  not  be  guilty  of 
any  offence  involving  a  breach  of  the  peace,  nor  of  any  felony ;  and  if  he  fail  to  perform 
either  of  these  conditions  we  will  pay  to  the  Commonwealth  of  Kentucky  the  sum  of  five 
hundred  dollars.  A.  B., 

C.  D. 
Taken  and  subscribed  before  me,  as  justice  of  the  peace  for  Franklin  county  [or,  judge 
of  the  Frankfort  police  court],  the  10th  day  of  June,  1877. 

Samuel  Williams,  J.  P.  F.  C.  [or,  J.  F.  P.  C] 

Bond  Taken  by  Court  or  Magistrate,  if  security  be  Required  by  a  Circuit,  County,  or  Police 

Court. 

(Sections  385,  387*388.) 

John  Smith  being  in  custody,  and  required  to  give  bond,  in  the  sum  of  five  hundred 

dollars,  to  keep  the  peace  [or,  for  his  good  behavior,  or  both],  for  the  period  of  ten  months 

from  the  first  day  of  March,  1877:  We,  A.   B.  and  C.  D.,  of  Franklin  county,  hereby 
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undertake  that  the  said  John  Smith  will,  during  said  period,  keep  the  peace  towards  all 
persons  in  the  Commonwealth  of  Kentucky,  and  that,  during  said  period,  he  will  not  be 
guilty  of  any  offence  involving  a  breach  of  the  peace,  nor  of  any  felony ;  and  if  he  fail  to 
perform  either  of  these  conditions,  we  will  pay  to  the  Commonwealth  of  Kentucky  the 
sum  of  five  hundred  dollars.  A.  B., 

CD. 
Taken  and  subscribed  before  me,  as  clerk  of  the  Franklin  circuit  court  [or,  judge  of  the 
Franklin  county  court]  this  7th  day  of  March,  1877. 

P.  Swigert,  C.  F.  C.  C.  [or,  J.  F.  C.  C]. 

Order  of  Commitment  for  Failure  to  Give  Bond  to  Keep  the  Peace,  or  for  Good  Behavior. 

(Sections  384,  387.) 
The  Commonwealth  of  Kentucky  to  the  Jailer  of  Franklin  County: 

You  are  commanded  to  receive  into  the  jail  of  Franklin  county  John  Smith,  and  him 
safely  keep,  for  the  period  of  three  months  from  this  day,  unless  he  shall,  in  the  meantime, 
give  security  to  the  Commonwealth  of  Kentucky,  in  the  sum  of  five  hundred  dollars,  for 
his  appearance  in  the  Franklin  circuit  court  on  the  first  day  of  its  next  August  term,  and 
for  keeping  the  peace  [or  for  his  good  behavior]  until  said  appearance  [or  for  keeping 
the  peace;  or  for  his  good  behavior ;  or  both,  for  the  period  of  ten  months  from  this  day]. 

Given  under  my  hand,  as  justice  of  the  peace  for  Franklin  county  [or  clerk  of  the 
Franklin  circuit  court],  this  5th  day  of  April,  1877. 

J,  C.  Herndon,  J.  P.  F.  C.  [or,  C.  F.  C.  C] 


ORDERS  OF  COURT. 

Order  for  Process  on  Indictments. 

(Section  141.) 

Commonwealth  of  Kentucky,  Plaintiff,  \ 

against  f 

John  Smith,  Defendant.  J 

It  is  ordered  that  a  bench  warrant  issue  for  the  arrest  of  the  defendant,  allowing  him  to 

give  bail,  in  the  sum  of dollars; 

or  [if  the  offence  be  not  bailable], 

It  is  ordered  that  a  bench  warrant  issue  for  the  arrest  and  committal  to  jail  of  the 

defendant ; 

or, 

It  is  ordered  that  a  summons  issue  on  the  indictment  herein. 

Order  for  a  Bench  Warrant  after  the  Defendant  has  given  Bail. 
(Section  99.) 

Commonwealth  of  Kentucky,  Plaintiff,  1 

against  > 

John  Smith,  Defendant.  J 

It  appearing  that  the  defendant  has  failed  to  appear,  in  pursuance  of  the  undertaking  of 
his  bail  [or,  that  the  bail  taken  herein  is  insufficient,  or  that  the  offence  for  which  defend* 
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ant  is  indicted  is  not  bailable],  it  is  ordered  that  a  bench-warrant  issue  for  the  arrest  of  the 
defendant,  allowing  him  to  give  bail  in  the  sum  of dollars  [or,  that  a  bench-war- 
rant issue  for  the  arrest  and  committal  to  jail  of  the  defendant,  if  the  offence  be  not  bailable]. 

Order  upon  Ascertaining  t/ie  Defendant's  True  Name. 

(Section  125.) 

Commonwealth  of  Kentucky,  Plaintiff,  1 

against  \ 

John  Smith,  Defendant.  J 

It  appearing  to  the  satisfaction  of  the  court,  that  the  defendant's  name  is  John  Jones, 
it  is  ordered  that  the  further  proceedings  in  this  case  shall  be  in  defendant's  true  name  of 
John  Jones,  indicted  by  the  name  of  John  Smith. 

Order  Setting  Aside  an  Indictment,  and  Ordering  the  Case  'to  be  Submitted  to  another  Grand 

Jury. 

(Section  159.) 

Commonwealth  of  Kentucky,  Plaintiff,  \ 

against  \ 

John  Smith,  Defendant.  J 

The  defendant  moved  the  court  to  set  aside  the  indictment,  on  the  ground  that  the 
grand  jury  had  been  illegally  summoned  and  impanneled  [or  other  ground,  according  10 
the  facts],  and  the  court  being  sufficiently  advised,  it  is  ordered  that  the  indictment  be  set 
aside,  and  the  charge  against  the  defendant  be  submitted  to  another  grand  jury,  and  the 
defendant  be  committed  to  jail  to  await  the  action  of  such  grand  jury  [or,  that  the  defend- 
ant be  admitted  to  give  bail  in  the  sum  of  ... .  dollars,  for  his  appearance  to  answer  the 
charge]. 

Order  for  the  Removal  of  the  Defendant  to  another  Court,  on  its  Appearing  that  the  Offence 
was  Committed  within  the  Jurisdiction  of  such  Court. 
(Sections  166,  167,  23 

Commonwealth  of  Kentucky,  Plaintiff,  \ 

against  \ 

John  Smith,  Defendant.  J 

It  appearing  to  the  satisfaction  of  the  court,  that  the  offence  charged  in  the  indictment 
was  committed  in  Scott  county,  it  is  ordered  that  the  jury  herein  be  discharged,  and  that 
the  clerk  transmit  to  the  clerk  of  the  Scott  circuit  court  a  copy  of  the  indictment  and  of 
this  order,  and  also  all  the  original  papers  of  the  prosecution,  including  the  bail-bond  (if 
any),  and  that  the  sheriff  carry  and  deliver  the  defendant,  with  a  copy  of  this  order,  to  the 
jailer  of  Scott  county  [or,  that  the  defendant  be  required  to  appear  in  the  Scott  circuit 
court,  to  answer  the  charge  ( if  he  have  given  bail),  or  that  the  defendant  be  allowed  to  give 
bail  in  the  sum  of  ... .  dollars,  for  his  appearance  in  the  Scott  circuit  court,  to  answer  the 
charge]. 

Order  upon  its  Appearing  that  the  Offence  was  Committed  in  another  State. 
(Section  231.) 

Commonwealth  of  Kentucky,  Plaintiff,  \ 

against  > 

John  Smith,  Defendant.  J 

It  appearing  to  the  satisfaction  of  the  court,  that  the  offence  charged  in  the  indictment 
was  committed  in  the  State  of  Tennessee,  it  is  ordered  that  the  jury  herein  be  discharged, 
and  that  the  defendant  be  committed  to  jail,  to  await  a  requisition  for  him  by  the  Gov- 
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ernor  of  Tennessee,  and  the  Commonwealth's  attorney  is  directed  to  give  information 
hereof  to  the  Governor  of  Tennessee ;  but  if  no  requisition  be  made  for  the  defendant 
before  the  first  day  of  November,  1877,  he  shall  be  discharged  from  jail. 

Judgment  if  the  Punishment  be  Death. 

(Section  290.) 

Commonwealth  of  Kentucky,  Plaintiff,  \ 

against  \ 

John  Smith,  Defendant.  J 

The  defendant  was  this  day  brought  into  court,  and,  being  informed  of  the  nature  of 
the  indictment,  plea,  and  verdict,  was  asked  if  he  had  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against  him;  and  none  being  shown,  it  is  adjudged  by  the 
court  that  the  defendant  be  taken  to  the  jail  of  Franklin  county,  and  there  safely  kept  until 
the  lotlj  day  of  September,  1877,  on  which  day,  between  sunrise  and  sunset,  the  sheriff  of 
Franklin  county  shall  hang  him  by  the  neck  until  he  is  dead. 

Judgment  if  the  Punishment  be  Confinement  in  the  Penitentiary. 

Commonwealth  of  Kentucky,  Plaintiff,  \ 

against  v 

John  Smith,'  Defendant.  J 

The  defendant  was  this  day  brought  into  court,  and  being  informed  of  the  nature  of  the 
indictment,  plea,  and  verdict,  was  asked  if  he  had  any  legal  cause  to  show  why  judgment 
should  not  be  pronounced  against  him;  and  none  being  shown,  it  is  adjudged  that  the 
defendant  be  taken,  by  the  sheriff  of  Franklin  county,  to  the  State  penitentiary,  and  there 
confined  at  hard  labor  for  the  period  of  four  years. 

Judgment  for  a  Fine  and  Imprisonment, 

(Section  289.) 

Commonwealth  of  Kentucky,  Plaintiff,  \ 

against  \ 

John  Smith,  Defendant.  j 

The  jury  impanneled  herein  returned  the  following  verdict:  ••  We,  of  the  jury,  find  the 
defendant  guilty,  and  affix  his  punishment  at  a  fine  of  one  thousand  dollars,  and  confine- 
ment in  the  county  jail  for  six  months.  J.  Dudley,  foreman."  Wherefore,  it  is  adjudged 
that  the  plaintiff  recover  of  the  defendant  the  sum  of  one  thousand  dollars,  and  the  costs  of 
this  prosecution,  and  that  the  defendant  be  confined  in  the  jail  of  Franklin  county  for 
the  period  of  six  months;  and  when  said  period  of  confinement  shall  have  terminated,  the 
defendant  shall  be  retained  in  confinement  until  the  fine  aforesaid  be  paid,  but  the  period 
of  such  confinement,  for  the  non-payment  of  the  fine,  shall  not  exceed  one  day  for  each 
two  dollars  of  the  fine. 

Judgment  of  Removal  from  Office  for  Malfeasance  in  Office. 

(Section  292.) 

Commonwealth  of  Kentucky,  Plaintiff,  \ 

against  \ 

John  Smith,  Sheriff  of*  Franklin  County,  Defendant.  J 

It  appearing  by  the  verdict,  that  the  defendant  has  been  guilty  of  an  offence  which 
creates  a  forfeiture  of  his  office  of  sheriff  of  Franklin  county,  it  is  adjudged  that  the  defend- 
ant be  removed  from  his  office  of  sheriff  of  Franklin  ccunty,  and  said  office  is  hereby 
adjudged  to  be  vacant  by  caid  removal. 

(If  any  other  punishment  be  affixed  to  the  offenoe,  the  judgment  for  that  punishment 
should  precede  the  judgment  of  removal. 
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APPEALS. 

APPEALS  TO  THE  COURT  OF  APPEALS. 
Order  noting  Prayer  for  an  Appeal,  in  Cases  of  Felony \  by  the  Defendant* 
(Section  336.) 
The  Commonwealth  of  Kentucky,  Plaintiff,  \ 
against  \ 

John  Smith,  Defendant.  J 

The  defendant  prayed  an  appeal  from  the  judgment  herein  to  the  Court  of  Appeals, 
which  is  granted,  and,  on  motion  of  the  defendant,  it  is  ordered  that  the  execution  of  the 
judgment  herein  be  suspended  for  the  period  of  sixty  days  from  the  date  of  said  judgment 
[or  until  sixty  days  after  his  bill  of  exceptions  shall  be  signed  and  made  part  of  the  record ; 
if  time  have  been  given  to  file  a  bill  of  exceptions.] 

Order  noting  the  Prayer  for  an  Appeal,  in  eases  of  Felony,  by  the  Commonwealth. 

(Section  337.) 
The  Commonwealth  of  Kentucky,  Plaintiff,  \ 
against  \ 

John  Smith,  Defendant.  J 

The  plaintiff  prayed  an  appeal  from  the  decision  of  court  rendered  herein,  instructing 
the  jury  that  they  should  find  for  the  defendant  [reciting  the  decision  from  which  the 
appeal  is  prayed ;  or,  if  from  the  final  judgment,  the  form  is  the  same  as  is  given  for  the 
defendant]. 

Certificate  of  the  Appeal  being  taken  in  Cases  of  Felony. 
(Section  336.) 
John  Smith,  Appellant,  \         Court  of  Appeals  of  Kentucky. 

against  > 

The  Commonwealth  of  Kentucky,  Appellee.  J 

I,  Jacob  Swigert,  clerk  of  the  Court  of  Appeals  of  Kentucky,  do  certify  that  John 
Smith  has  this  day  taken  an  appeal  in  the  manner  and  form  prescribed  by  law,  from  a 
judgment  of  the  Franklin  circuit  court,  rendered  at  its  October  term,  1877,  in  the  case  of 
the  Commonwealth  of  Kentucky,  plaintiff,  against  John  Smith,  defendant,  for  the  con- 
finement of  the  defendant  in  the  State  penitentiary  at  hard  labor  for  the  period  of  four 
years;  it  is  therefore  ordered  that  the  execution  of  said  judgment  be  suspended. 

Witness  my  hand,  this  10th  of  October,  1877.  J»  Swigert,  Clerk  C.  A. 

Order  granting  an  Appeal  in  Cases  of  Misdemeanor. 
(Section  348.) 
The  Commonwealth  of  Kentucky,  Plaintiff,  \ 
against  \ 

John  Smith,  Defendant.  j 

The  defendant  prayed  an  appeal  from  the  judgment  herein  to  the  Court  of  Appeals, 
which  is  granted,  upon  condition  that  he  lori^ge  in  the  clerk's  office  of  said  court  a  tran- 
script of  the  record  111  sixty  days  from  the  date  of  the  judgment. 

[This  same  form  may  be  used  if  the  appeal  be  prayed  by  the  plaintiff.] 

Supersedeas  Bond  in  Cases  of  Misdemeanor. 
(Section  349.) 
The  Commonwealth  of  Kentucky,  Plaintiff,  "|  Franklin  Circuit  Court. 

against  > 

John  Smith,  Defendant.  J 

The  defendant,  John  Smith,  having  prayed  an  appeal  from  the  judgment  of  the  Frank- 
lin circuit  court,  rendered  herein  against  him  at  its  October  term,  1877,  for  a  fine  of  one 
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thousand  dollars  and  costs,  and  imprisonment  in  the  jail  of  Franklin  county  for  six  months, 
now  we  covenant  to  and  with  the  plaintiff  that  if  said  judgment  be  affirmed,  we  will  pay 
said  fine  and  costs,  and  all  damages  thereon,  and  the  costs  of  the  appeal,  and  that  the 
defendant  will  surrender  himself  in  execution  of  the  judgment  of  imprisonment ;  or,  if  he 
fail  to  do  so,  that  we  will  pay  to  the  plaintiff  two  dollars  for  each  day  of  the  imprisonment 
adjudged.     Witness  our  hands,  this  20th  October,  1877.  John  Smith, 

Thomas  Jones, 
George  Smith. 
Taken  and  subscribed  before  me,  as  clerk  of  the  Franklin  circuit  court,  this  20th  day 
of  October,  1877.  P.  Swigert,  C.  F.  G.  C. 

Supersedeas  in  Cases  of  Misdemeanor, 
(Section  349.) 
John  Smith,  Appellant,  ")  Court  of  Appeals  of  Kentucky. 

against  V 

The  Commonwealth  of  Kentucky,  Appellee.  J 

I,  Jacob  Swigert,  clerk  of  the  Court  of  Appeals  of  Kentucky,  do  certify  that  the  appel- 
lant, John  Smith,  has  taken  an  appeal  from  a  judgment  of  the  Franklin  circuit  court, 
rendered  at  its  October  term,  1877,  in  favor  of  the  Commonwealth  of  Kentucky  against 
him  for  a  fine  of  one  thousand  dollars  and  costs,  and  for  his  imprisonment  in  the  Franklin 
county  jail  for  six  months,  and  has  executed  a  supersedeas  bond  agreeably  to  law,  a  tran- 
script of  which,  and  of  the  record,  has  been  filed  in  my  office.  Therefore,  the  execution  of 
said  judgment  is  suspended. 

Given  under  my  hand,  this  1st  November,  1877.  J-  Swigert,  Clerk  C.  A. 


APPEALS  TO  CIRCUIT  COURTS. 

Appeal  Bond, 
(Section  364.) 
John  Smith,  Appellant,  \  Franklin  Circuit  Court. 

against  \ 

The  Commonwealth  of  Kentucky,  Appellee.  J 

John  Smith  having  prayed  an  appeal  to  the  Franklin  circuit  court,  from  the  judgment 
rendered,  on  the  15th  day  of  August,  1877,  by  James  C.  Coleman,  a  justice  of  the  peace 
of  Franklin  county,  against  said  appellant  for  a  fine  of  one  hundred  dollars  and  costs,  now 
if  said  judgment  be  affirmed  we  covenant  to  pay  the  costs  of  the  appeal. 

Witness  our  hands,  this  20th  day  of  September,  1877.  Thomas  Jones, 

George  Smith. 

Taken  and  subscribed  before  me,  as  clerk  of  the  Franklin  circuit  court,  this  20th  day 
of  September,  1877.  P.  Swigert,  C.  F.  C.  C. 

Appeal  and  Supersedeas  Bond, 
Section  364.) 
John  Smith,  Appellant,  \  Franklin  Circuit  Court. 

against  \ 

The  Commonwealth  of  Kentucky,  Appellee.  J 

John  Smith  having  prayed  an  appeal  to  the  Franklin  circuit  court,  from  the  judgment 
rendered,  on  the  15th  day  of  August,  1877,  by  James  C  Coleman,  a  justice  of  the  peace 
for  Franklin  county,  against  said  appellant  for  a  fine  of  one  hundred  dollars  and  costs,  now 
if  said  judgment  be  affirmed  we  covenant  to  pay  the  costs  of  the  appeal;  and  also  that  the 
said  John  Smith  will  perform  the  judgment  which  shall  be  rendered  against  him  on  the 
appeal,  and  if  the  judgment  be  for  imprisonment,  and  said  John  Smith  fail  to  surrender 
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himself  in  execution  thereof,  that  we  will  pay  to  the  Commonwealth  of  Kentucky  the  sum 
of  two  dollars  for  each  day  of  imprisonment  adjudged  against  him. 

Witness  our  hands,  this  20th  day  of  September,  1877.  Thomas  Jones, 

George  Smith. 

Taken  and  subscribed  before  me,  as  clerk  of  the  Franklin  circuit  court,  this  20th  day 
of  September,  1877.  •  P.  Swigert,  C.  F.  C.  C. 

Supersedeas, 
(Section  364.) 

John  Smith,  Appellant,  \  Franklin  Circuit  Court. 

against  Y 

The  Commonwealth  of  Kentucky,  Appellee.  J 

I  do  certify  that  John  Smith  has  prayed  an  appeal  to  the  Franklin  circuit  court,  from  a 
judgment  rendered,  on  the  15th  day  of  August,  1877,  hy  James  C.  Coleman,  a  justice  of 
the  peace  for  Franklin  county,  against  him  for  a  fine  of  one  hundred  dollars  and  costs,  and 
lias  duly  executed  an  appeal  and  supersedeas  bond.  Therefore,  the  execution  of  said  judg- 
ment is  suspended. 

Given  under  my  hand,  as  clerk  of  said  court,  this  20th  day  of  September,  1877. 

P.  Swigert,  C.  F.  C.  C. 

Certificate  of  Appeal, 
(Section  364.) 
John  Smith,  Appellant,  )  Franklin  Circuit  Court. 


.} 


against 
The  Commonwealth  of  Kentucky,  Appellee. 

I  do  certify  that  John  Smith  has  taken  an  appeal  to  the  Franklin  circuit  court,  from  a 
judgment,  rendered  on  the  15th  day  of  August,  1877,  by  James  C.  Coleman,  justice  of  the 
peace  for  Franklin  county,  against  him  for  a  fine  of  one  hundred  dollars  and  costs. 

Given  under  my  hand,  as  clerk  of  said  court,  this  20th  day  of  September,  1877. 

P.  Swigert,  C.  F.  C.  C. 


CAPIAS  PRO  FINE. 

Execution  for  a  Fine  upon  a  Judgment  of  the  Circuit  Court  in  a  Penal  Prosecution, 

The  Commonwealth  of  Kentucky  to  the  Sheriff  of  Mason  County : 

We  command  you  to  take  the  body  of  James  Silvey,  late  of  said  county,  if  he  be  found 
within  the  same,  and  him  safely  keep  until  he  shall  satisfy  us  one  hundred  dollars,  which 
we  late  in  our  circuit  court  recovered  against  him  for  a  fine  assessed  against  him  for  [giving 
the  offence  as  charged  in  the  indictment],  against  our  peace  and  dignity;  also,  the  sumof  ten 
dollars,  which  to  us  in  the  same  court  was  adjudged  for  our  costs  in  that  behalf;  whereof 
the  said  James  Silvey  is  convict,  as  appears  to  us  of  record  ;  and  how  you  shall  have  exe- 
cuted this  writ  make  known  to  our  judge  of  our  said  court,  at  the  court-house  thereof,  in 
the  city  of  Maysville,  on  the  ....  day  of ,  1877,  and  have  then  there  this  writ. 

Witness,  Samuel  W.  Owens,  clerk  of  our  said  court,  at  the  court-house  aforesaid,  this 
9th  dav  of  September,  1877.  Samuel  W.  Owens,  C.  M.  C.  C. 
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Execution  for  a  Fine  upon  a  Judgment  of  a  Justice  of  the  Peace, 
The  Commonwealth  of  Kentucky  to  any  Constable  of  Mason  County  : 

You  are  commanded  to  take  the  body  of  Charles  Bell,  late  of  said  county,  and  him 
safely  keep  until  he  shall  satisfy  the  said  Commonwealth  the  sum  of  twenty  dollars,  which 
the  said  Commonwealth  recovered  before  me,  as  justice  of  the  peace  for  said  county,  for  a 
fine  for  a  breach  of  the  peace  [or  other  offence,  as  the  case  may  be]  :  also,  the  sum  of  five  dol- 
lars, which  to  the  said  Commonwealth,  before  me,  was  adjudged  for  her  costs  in  that 
behalf  expended  ;  whereof  the  said  Charles  Bell  is  convict,  as  appears  to  me  of  record ;  and 
.that  you  make  due  return  hereof  in  sixty  days  to  me  at  my  office. 
Given  under  my  hand,  this  9th  day  of  September,  1877. 

William  E.  Seddkn,  J.  P.  M.  C 


HABEAS  CORPUS. 

Writ  of  Habeas  Corpus. 
(Section  402.) 
The  Commonwealth  of  Kentucky  to  Lewis  Jackson,  of  the  County  of  Mason: 

We  command  you,  that  you  have  the  body  of  Willis  Strother,  detained  in  your  custody, 
as  it  is  said,  together  with  the  day  and  cause  of  his  being  taken,  at  the  court-house  of  the 
county  in  which  this  writ  is  served,  before  the  circuit  judge  of  said  county,  on  Monday, 
the  4th  day  of  October,  1877,  at  the  hour  of  nine  o'clock  of  the  forenoon  of  said  day ;  and 
that  you  then  and  there  state  in  writing  the  cause  of  detaining  the  said  Willis  Strother,  and 
produce  your  authority  for  so  doing;  and  hereof  you  are  not  to  fail,  under  the  penalties 
denounced  by  law  against  those  who  disobey  this  writ,  and  to  submit  to  and  receive  all 
those  things  which  shall  then  and  there  be  adjudged  in  this  behalf. 

Witness  my  hand,  as  police  judge  of  the  town  of  East  Maysville,  this  ad  day  of  Octo- 
ber, 1877.  Israel  Sticknky,  P.  J.  E.  M. 

Indorsement  Changing  the  Time  for  Return  to  the  Writ. 

(Section  403.) 

Commonwealth  of  Kentucky,  County  of  Mason. 

The  within  writ  having  been  served  this  day,  but  at  such  time  as  renders  it  impossible 

for  Lewis  Jackson  to  obey  the  same  at  the  time  therein  specified,  the  time  for  said  Jacksoa 

to  produce  the  body  of  Willis  Strother,  and  make  return  to  said  writ,  is  changed  from  the 

4th  day  of  October,  1877,  to  the  6th  day  of  October,  1877,  at  ten  o'clock  in  the  forenoon. 

John  Harris,  Sheriff  of  Mason  County. 

Notice  of  the  Change  of  Time  for  Return  to  the  Writ,  to  be  given  to  the  Person  on  whose 

Application  it  is  Issued. 

(Section  408.) 
Robert  Calvert,  Esq. : 

You  are  hereby  notified  that  the  time  for  the  return  to  the  writ  of  habeas  corpus,  issved 
on  your  application,  in  behalf  of  Willis  Strother,  against  Lewis  Jackson,  has  been  changed 
from  the  4th  day  of  October,  1877,  to  the  6th  day  of  October,  1877,  at  ten  o'clock,  A.  M., 
as  appears  from  the  indorsement  made  by  me  upon  said  writ,  of  which  the  following  is  a 
copy,  viz.:  [here  copy  the  indorsement],  John  Harris,  Sheriff  M.  C 
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Bond  that  the  Person  Detained  shall  not  Escape,  and  for  Payment  of  Costs, 
(Section  404.) 
A  writ  of  habeas  corpus  having  been  applied  for  in  behalf  of  Willis  Strother,  said  to  be 
unlawfully  detained  by  Lewis  Jackson,  we,  Thomas  Smith  and  Samuel  Johnson,  hereby 

covenant  with  the  Commonwealth  of  Kentucky,  in  the  penal  sum  of  $ ,  that  said 

Willis  Strother  shall  not  escape  while  he  is  being  brought  to  the  place  at  which  he  is  com- 
manded to  be  produced,  by  said  writ,  and  if  he  so  escape  we  will  pay  to  the  Commonwealth 

of  Kentucky  the  said  sum  of  $ And  we  further  agree  to  pay  such  costs  and  charges 

as  may  be  lawfully  awarded  against  the  said  Willis  Strother,  upon  the  trial  under  said  writ. 
Witness  our  hands,  this  2d  day  of  October,  1877.  Thomas  Smith, 

Samuel  Johnson. 
Taken  and  subscribed  before  me,  as  police  judge  of  the  town  of  East  Maysville,  this  2d 
day  of  October,  1877.  Israel  Stickney>  P.  J.  E.  M. 
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Notes  concerning  criminal  code  decisions  not  previously 

referred  to. 

|  ii.  Jurisdiction  of  penal  actions. 

The  jurisdiction  of  a  penal  action  is  governed  by  the  Civil  Code.  Com.  v.  Grand 
Central,  6V.,  Ass'n,  97  Ky.,  325,  327. 

i  18.  Local  jurisdiction  of  circuit  courts. 

This  includes  offences  prosecuted  by  indictment  or  penal  action.     97  Ky.,  325,  327. 

$  25.  Writ  of  prohibition. 

See  City  of  Owensboro  v.  Sparks,  99  Ky.,  351,  354. 

&  35,  36.  Arrests. 

It  is  illegal  and  unlawful  to  attempt  to  arrest  and  search  a  person  for  concealed  deadly 
weapons  without  a  warrant ;  and  such  person  can  resist  the  attempt  even  to  the  extent  of 
killing  the  officer  if  it  be  necessary  to  protect  himself  from  death  or  great  bodily  harm. 
Hughes  v.  Com.,  19  Ky.  Z.  Rep,,  497. 

{  43.  No  unnecessary  force  to  be  used  in  making  arrests. 

This  section  is  declaratory  of  the  common  law,  and  was  not  intended  to  lessen  the 
power  of  officers  to  preserve  the  peace  and  arrest  disorderly  persons.  Finnell  v.  Bohan- 
won,  19  Ky.  L.  Rep.,  1587,  1589. 

\  49.  Magistrate  as  examining  court. 

To  give  a  magistrate  jurisdiction  as  an  examining  court  there  must  be  a  party  in  custody, 
charged  with  an  offence.     Com.  v.  Thompson,  98  Ky.,  593-94. 

{  68.  When  the  clerk  may  take  bail. 

When  the  court  having  jurisdiction  to  try  an  offence  fixes  the  bail,  the  clerk  may  take 
the  bail  after  the  expiration  of  the  term,  even  during  subsequent  terms  of  court.  Wilson  v. 
Com.,  99  Ky.,  167. 

I  86.  Irregularities  not  to  invalidate  bail  bond. 

Where,  on  the  examining  trial  of  A,  the  court  discharged  A,  and  made  an  order  that  it 
held  B  to  answer,  fixed  his  bail,  and  that  B  appeared  and  gave  bond,  it  was  held  that  the 
bond  was  void,  and  the  sureties  were  not  liable;  because  B  had  not  been  arrested  and  was 
therefore  not  "legally  in  custody,  charged  with  a  public  offence."     Com.  v.  Thompson,  98 

A>.,  593.  595- 

J  89.  Money  deposited  in  lieu  of  bail. 

See  19  Ky.  L.  Rep.,  381. 

}  97.  Forfeiture  of  money  deposited  in  lieu  of  bail. 

Money  deposited  by  one  in  order  to  secure  the  release  of  the  accused  becomes  forfeited 
on  the  failure  of  the  accused  to  appear,  and  no  proceeding  against  the  person  making  the 
deposit  is  necessary.     Ansparger  v.  Norman^  19  Ky.  L.  Rep.,  381. 

\  1 10.  Who  may  be  present  with  grand  jury. 

The  county  attorney  is  in  effect  an  assistant  to  the  Commonwealth's  attorney,  and  may 
be  present  in  the  grand  jury  room  and  assist  in  the  examination  of  witnesses.  Utterback  v. 
Com.,  20  Ky.  L.  Rep.,  1 51 5. 
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j  II3.   To  WHOM  THE  GRAND  JURY  MAY  DISCLOSE  TESTIMONY  HEARD  BEFORE  IT. 

Where  the  grand  jury  furnished  the  Commonwealth's  attorney  with  a  transcript  of  the 
evidence  heard  by  it,  the  defendant  can  not  require  its  production  at  the  trial.  Vtser^ui \. 
Corn.,  20  Ky.  L.  Rep.,  1515. 

1 116.  Resubmission  to  grand  jury. 

Where  a  grand  jury  failed  to  indict,  and  the  defendant  was  indicted  by  a  subsequent 
grand  jury  (without  the  charge  being  submitted  to  it  by  direction  of  the  court),  the  indict- 
ment was  quashed  (Sutton  v.  Com.,  97  Ky.,  308,  313) ;  but  by  pleading  to  the  indictsiest, 
the  defendant  waived  the  right  to  have  it  set  aside.     Id. 

i  119.  Indictment  must  be  indorsed. 

See  Com.  v.  L.  &■»  N.t  17  Ky.  L.  Rep.,  562. 

i  120.  Names  of  witnesses  not  on  indictment. 

After  pleading  to  an  indictment  and  going  into  one  trial,  it  is  too  late  to  objm  that 
the  names  of  the  witnesses  before  the  grand  j'ury  were  not  written  on  the  indictment 
Sutton  v.  Com.,  97  Ky.,  308,  314. 

i  121.  Filing  of  the  indictment. 

The  failure  of  the  clerk  to  indorse  an  indictment  "filed,"  etc.,  does  not  affect  :ts 
validity.     Pence  v.  Cotn.,  95  Ky.,  618. 

I  122,  subs.  2.  Contents  of  an  indictment. 

If  the  acts  named  in  the  indictment,  in  law  constitute  the  offence  (i.  e.,  a  nuisance;,  :t 
is  unnecessary  to  add  the  words  "to  the  common  nuisance  of  all  good  citizens, "  etc,  0? 
words  of  similar  import.     Com.  v.  Enright,  98  Ky.,  935. 

}  122.  Indictments  relating  to  divers  offences. 

1.  Assault  with  intent  to  kill.     See  Com.  v.  Heath,  99  Ky.,  182. 

2.  Assault  and  Battery.     Id. 

3.  Forgery.     See  96  Ky.,  40. 

4.  Murder. 

There  is  a  fatal  variance  between  an  indictment  charging  the  defendant  with  murder  by 
"striking,  beating,  etc.,"  the  deceased,  and  proof  that  the  defendant  knocked  the  deceased 
down,  who,  in  falling,  struck  his  head  against  some  hard  substance,  so  fracturing  his  skill 
that  death  ensued.    Helmerking  v.  Cbtn.,  100  Ky.,  74. 

5.  Robbery.     See  97  Ky.,  267. 

6.  Seduction.     See  98  Ky.,  708,  716. 

7.  Wounding. 

a.  The  phrase  "malicious  cutting"  in  an  indictment  is  a  "brief  general  description," 
and  is  a  sufficient  description  of  malicious  cutting  and  wounding  with  intent  to  kill. 
Clark  v.  Com.,  18  Ky.  L.  Rep.,  758. 

b.  See  Gratz  v.  Com.,  96  Ky.%  162. 

i  124.  Indictment  must  be  certain  and  direct. 

a.  The  party  charged. 

An  indictment  is  sufficient  that  charges  two  persons  with  murder,  the  one  or  the  otker 
doing  the  cutting  and  the  other  aiding  and  abetting.    Jackson  v.  Com.,  100  Ky.,  239,  25a 

b.  The  offence  charged. 

An  indictment  accusing  one  of  "malicious  shooting"  is  defective,  as  it  is  not  ceruu 
enough.  Com.  v.  Tupman,  17  Ky.  L,  Rep.,  217.  An  indictment  accusing  one  of  "arsoc 
or  barn-burning"  is  sufficient  to  support  a  conviction  for  burning  a  barn.    Smblett  r.  Com., 

18  Ky.  L.  Rep.,  100.     An  indictment  accusing  one  of  "suffering  and  permitting oa 

his  premises,"  even  though  followed  by  a  statement  of  the  particular  circumstances  of  the 
offence  of  suffering  and  permitting  gaming  on  the  defendant's  premises,  is  fatally  defective, 
because  the  indictment  is  not  direct  and  certain  as  to  the  offence  charged.  Brooks  v.  Cm^ 
98  Ky.,  143.     See  18  Ky.  L.  Rep.,  781. 
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c.  The  county  in  which  the  offence  was  committed. 

It  is  sufficient  to  indicate  the  county  so  directly  and  certainly  that  a  person  of  ordinary 
intelligence  would  naturally  understand  the  county  in  which  the  offence  was  charged  to 
have  been  committed.     Armstrong  v.  Com.,  16  Ky.  L.  Rep.,  494. 

d.  The  particular  circumstances  oj  the  offence  charged. 

An  indictment  for  manslaughter,  charging  that  the  offence  was  committed  "malicious- 
ly*" "in  a  sudden  affray,"  is  good;  for  the  word  "maliciously,"  which  is  applicable  to  mur- 
der, is  mere  surplusage.  Coe  v.  Com.,  94  Ay.,  606.  If  the  indictment  accuses  the  defend- 
ant  of  the  offence  of  cutting  "  with  intent  to  kill,"  it  is  unnecessary,  in  stating  the  particular 
"  circumstances  of  the  offence,  to  repeat  that  it  was  done  "with  intent  to  kill."  Shouse  v. 
Com.,  95  Ky.,  621.  An  indictment  for  assault  with  intent  to  kill  by  shooting  with  a  pistol, 
will  not  sustain  a  conviction  for  assault  by  striking  with  a  pistol.    Com.  v.  Heath,  99  Ky.,  182. 

\  126.  Only  one  offence  must  be  charged. 

a.  An  indictment  for  malicious  shooting  and  wounding  with  intent  to  kill,  charged  that 
the  defendant  did  it  with  A  as  accessory,  and  in  another  count  that  B  did  it  with  the  de- 
fendant as  accessory ;  held,  that  but  one  offence  was  charged.    Howard v.  Com.,  96  Ay.,  1922. 

b.  The  offences  of  forgery  and  uttering  a  forged  instrument  can  not  be  joined  in  one 
indictment.     Huff  v.  Com.,  19  Ky.  L.  Rep.,  1064. 

\  128.  Allegation  as  to  owner  of  property  immaterial. 

The  failure  to  state  that  the  owner  of  the  property  was  a  corporation  is  immaterial. 
Jackson  v.  Com.,  17  Ky.  L.  Rep.,  1 197,  1 199. 

}  129.  Allegation  as  to  time. 

It  is  sufficient  to  state  that  the  offence  was  committed  on  a  certain  day  if  the  transcript 
shows  that  the  indictment  was  found  at  a  later  day.     Cratz  v.  Cotn.,  96  Ky.,  162,  165. 

See  Williams  v.  Com.,  18  Ky.  L.  Rep.,  667. 

J  135.  Larceny,  etc.,  of  money. 

See  Travis  v.  Com.,  96  Ky.,  77,  82. 

J  151.  Attendance  of  witnesses  secured. 

Where  a  material  witness  for  the  defendant  is  confined  in  the  penitentiary,  the  court 
can  compel  the  warden  to  produce  the  witness  at  the  trial  to  testify.  Hancock  v.  Parker, 
100  Ky.,  143. 

J  153.  When  depositions  may  be  taken. 

See  note  to  J  151. 

?}  154,  155.  Arraignment. 

After  some  testimony  was  heard,  it  was  remembered  that  the  indictment  had  not  been 
read  and  no  plea  entered  for  the  defendant.  Thereupon  the  Commonwealth's  attorney 
read  the  indictment  to  the  jury  and  then  turned  to  defendant's  counsel  and  asked  what  the 
plea  was,  to  which  defendant's  counsel  responded  "not  guilty,"  and  it  was  agreed  that  the 
testimony  that  had  been  given  was  to  be  considered  without  being  re-introduced :  held, 
the  reading  of  the  indictment  in  the  hearing  of  the  defendant  was  a  substantial  compliance 
with  the  Code,  and  defendant's  pleading  to  the  indictment  without  objection,  and  agree- 
ing that  the  testimony  already  taken  should  be  considered  without  being  re-introduced, 
was  a  waiver  of  the  irregularity  in  the  proceedings.    Utterback  v.  Com.,  20  Ky.  L,  Rep.,  1 51 5. 

}  157.  Defendant  must  plead  or  move  to  set  aside  indictment. 

After  one  hung  jury  it  is  too  late  to  insist  that  the  indictment  was  not  properly  found. 
SnUon  v.  Com.,  100  Ky.,  308,  313. 

}  158,  subs.  2   Grounds  for  setting  aside  indictment. 

The  action  of  the  court  in  setting  aside  an  indictment  because  persons  other  than  the 
grand  jurors  were  present  when  they  acted  upon  it,  is  not  subject  to  appeal.  Com.  v. 
Simons,  100  Ky.,  164. 
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I  165.  When  demurrer  is  proper. 

A  demurrer  is  proper  to  plead  the  statute  of  limitations.  Williams  ▼.  Com.,  18  Ky.  L 
Rep.,  $67. 

i  168.  Misjoinder  of  offences,  one  may  be  dismissed. 

See  Froman  v.  Com.,  19  Ky  L.  Rep.,  948. 

i  178.  Bar  to  another  prosecution. 

See  Gaskins  v.  Com.,  97  Ky.,  494. 

&  185,  187.  Time  of  trial. 

See  Brooks  v.  Com.,  100  A>.,  194,  198. 

$  189.  Regulation  of  continuances,  &c. 

a.  The  act  of  May  15,  1886,  is  construed  and  its  constitutionality  upheld  in  Adkms*. 
Com.,  98  Ky.,  539. 

b.  See  Vinegar  v.  Com.,  19  A>.  Z.  AV/.f  84a 

c.  See  Wiggins  v.  Ow/.,  20  A>.  Z.  ^r/.,  908;   Tolliver  v.  Ctow.,  /</.,  906. 
{  194.  Jurors  from  adjoining  county. 

The  court  should  make  a  fair  effort  to  obtain  an  unbiased  jury  in  the  county  where  the 
prosecution  is  pending,  and  is  not  to  be  controlled  by  the  mere  affidavit  of  the  defendant. 
Roberts  v.  Com.,  94  Ky.,  499,  504.     See  also  Brown  v.  Com.,  50  S.  W.  Rep.,  545. 

i  198.  Challenges  of  defendant  upon  demanding  separate  trial. 

Where  a  defendant  demanded  a  separate  trial  after  the  trial  began,  he  was  properly 
charged  with  challenges  made  by  himself  and  a  co-defendant.  Glass  v.  Com.,  16  Ky.  L 
Rep.,  108. 

J  209.  Bias  of  jurors  due  to  newspaper  reports. 

See  Smith  v.  Com.,  100  Ky.,  133,  136. 

j  210,  subs.  10.  Conscientious  scruples  as  to  capital  punishment. 

A  juror  may  be  questioned  relating  to  his  conscientious  scruples  as  to  capital  punish- 
ment, even  though  the  punishment  may  be  life  imprisonment  or  death.  Smith  v.  Com.,  100 
A>.,  133.  135. 

{215.  Time  of  defendant's  challenging  jurors. 

It  was  error  to  require  the  defendant  to  accept  or  reject  the  individual  jurors  as  they 
were  called,  before  a  panel  of  twelve  was  found  qualified  to  sit  in  the  case.  Smith  v.  Com., 
50  S.  W.  Rep.,  241 ;  after  the  panel  is  completed  the  defendant  may  peremptorily  challenge 
a  juror.     Wiggins  v.  Cotn.,  20  Ky.  L.  Rep.,  908. 

$}  217,  218.  Oath  of  jurors. 

Where  a  jury  is  "sworn  to  try  the  case"  it  is  a  substantial  compliance  with  the  Code. 
Young  v.  Com.,  19  Ky.  L.  Rep.,  929,  932. 

{  219.  Reading  indictment  to  the  jury. 

See  Patterson  v.  Corn.,  99  Ky.,  610,  614. 

JJ  221,  223.  Evidence. 

A  confession  made  by  defendant  to  the  sheriff  should  have  been  excluded  where  it  was 
shown  that  earlier  in  the  day  the  defendant  had  made  a  similar  confession  to  a  deputy 
sheriff  upon  being  told  that  he  was  in  danger  of  being  mobbed,  but  that  if  he  told  the 
truth  he  would  be  protected.      Taylor  v.  Com.,  19  Ky.  Z.  Rep.,  836. 

\  223.  Defendant  testifying  for  himself. 

a.  A  defendant  may  be  cross-examined  as  to  why  he  did  not  testify  upon  the  examining 
trial;  for  the  provision  that  a  defendant's  failure  to  testify  for  himself  shall* not  be  com- 
mented upon,  etc.,  relates  only  to  the  trial  at  which  the  failure  to  testify  occurs.  Taylors. 
Com.,  17  Ky.  L.  Rep.,  12 14.     But  see  Parrott  v.  Com.,  47  51  W.  Rep.,  452,  where  the  eiact 
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contrary  is  held — a  new  trial  being  given  because  the  Commonwealth's  attorney  commented 
upon  defendant's  failure  to  testify  at  the  examining  trial. 

b.  In  Kid-axil  v.  Com.,  97  Ky.,  538,  541,  it  was  held  that  the  act  of  1894  repealed  {  234 
of  the  Criminal  Code  and  J  3  of  the  act  of  May  I,  1886;  and  that  the  effect  was  to  allow 
one  alleged  co-conspirator  to  testify  for  another.     See  note,  p.  68,  supra. 

\  224.  Rebutting  evidence. 

Where  the  defendant  attempted  to  show  that  the  ball  which  killed  the  deceased  was 
lighter  than  that  used  in  defendant's  pistol,  it  was  proper  for  the  Commonwealth,  in  re- 
buttal,  to  show  that  a  ball  lost  weight  in  passing  through  bones  and  tissue.  Dugan  v.  Cow., 
19  Ky.  L.  Rep.,  1273,  1276. 

\  240.  Corroboration  op  Confession. 

a.  See  Cargillv.  Com.,  93  Ky.,  578. 

b.  The  testimony  of  an  accomplice  is  competent  proof  to  corroborate  an  extra  judicial 
confession,  and  it  is  for  the  jury  to  determine  whether  or  not  such  testimony  warrants  a 
conviction.     Patterson  v.  Com.,  99  Ky.,  610,  617-619. 

c.  If  there  is  proof  that  such  an  offence  was  committed,  1.  e.,  proof  of  the  corpus  delicti, 
an  extra-judicial  confession  will  warrant  a  conviction  even  though  there  be  no  other  evi- 
dence connecting  the  defendant  with  the  commission  of  the  offence.  Dugan  v.- Com.,  19 
Ky.  L.  Rep.,  1277,  overruling  Cunningham  v.  Com.,  9  Busk,  149. 

i  241.  Corroboration  of  accomplice's  testimony. 

Proof  of  a  confession  is  a  sufficient  corroboration  of  an  accomplice's  testimony  to  war* 
rant  a  conviction.     Patterson  v.  Com.,  99  Ky.,  617,  619. 

i  244.  Keeping  jury  together. 

It  was  reversible  error  to  permit  a  juror  to  go  to  his  house  to  close  it,  even  though  ac- 
companied by  a  deputy  sheriff.  French  v.  Com.,  100  Ky.,  63;  though  a  separation  of  the 
^jury  might  be  permitted  in  event  of  sickness  or  other  imperative  cause.     Id. 

\  248.  Jury  taking  papers,  etc.,  to  jury  room. 

It  is  proper  for  the  jury  to  take  the  indictment  with  them ;  and  the  fact  that  a  former 
verdict  of  conviction  was  endorsed  thereon  is  no  ground  for  reversal  where  the  defend- 
ant interposed  no  objection.  It  is  the  defendant's  duty  to  make  reasonable  objection  to 
any  papers  the  jury  may  propose  to  take  to  the  jury-room.     Cargitl  y.  Com.,  93  Ky.,  581. 

%  251.  Separation  of  jury  after  retirement. 

A  separation  of  the  jury  may  be  permitted,  by  order  of  record  entered  in  the  presence 
of  the  accused  and  his  counsel,  only  in  case  of  sickness  of  a  juror  or  other  cause  of  equally 
imperative  character;  and  the  Commonwealth  must  show  that  no  opportunity  was  afforded 
for  the  exercise  of  improper  influences  on  the  juror.     French  v.  Com.,  100  Ky.,  65. 

i  257.  Contents  of  verdict. 

Upon  an  indictment  for  false  swearing,  a  verdict  "we,  the  jury,  agree,  and  find  the 
defendant  guilty  and  fix  the  punishment,"  etc.,  was  sufficient.     Barton  v.  Com.,  580. 

\  258.  Jury  to  fix  penalty. 

Where  the  punishment  is  a  fine  of  not  less  than  $20,  nor  more  than  $100,  it  is  error  to 
render  judgment  by  default  without  the  intervention  of  a  jury.  Pursifull  v.  Com.,  47  S. 
W.  Rep.,  772. 

gg  262,  264.  Included  offence. 

See  Com.  v.  Heath,  99  Ky.,  185,  and  Barnard  v.  Com.,  94  Ky.,  286. 

J  271.  New  trials. 

The  lower  court  may  grant  a  new  trial  because  the  verdict  be  against  the  evidence, 
when  the  Court  of  Appeals  could  not,  on  the  same  record,  reverse.  Com.  v.  Hall,  18  Ky, 
L.  Rep.,  783 
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(  276.  Facts  constituting  a  public  offence. 

An  indictment,  stating  that  the  accused  forged  and  altered  a  note,  does  not  state  facts 
constituting  a  public  offence,  as  it  must  state  that  it  was  altered  without  the  authority  of 
the  maker.     Com.  v.  Bowman,  96  Ky.,  40. 

i  281.  What  not  subject  to  exception. 

Where  an  indictment  is  set  aside  the  Court  of  Appeals  is  without  jurisdiction  to  review 
the  action  of  the  trial  court ;  this  action  applies  equally  to  the  Commonwealth  and  the  ac- 
cused.    Com.  v.  Simons,  100  Ky.,  164. 

5  282.  Bill  of  exceptions. 

Adkins  v.  Com.,  19  Ky.  L.  Rep.,  1300. 

\  287.  Insanity  of  defendant. 

This  section  relates  only  to  the  question  of  the  defendant's  sanity  at  the  time  when 
judgment  is  about  to  be  pronounced,  and  not  to  the  time  when  the  offence  was  committed. 
Laughlin  v.  Com.,  18  Ky.  L.  Rep.,  640,  645. 

}  305.  Replevy  of  fine  after  confinement. 

See  Howard  v.  Fuller,  100  Ky.,  148,  as  to  the  mode  of  the  Commonwealth's  enforcing 
the  bond. 

}  336,  subs.  3.  Suspension  of  judgment  on  appeal. 

The  mandate  of  the  Court  of  Appeals  may  issue  immediately  upon  the  decision  of  the 
appeal,  as  }  760  of  the  Civil  Code  does  not  apply  to  criminal  cases.  Nelson  v.  Com.,  94 
Ky.,  594. 

\  340.  Reversible  error. 

Penetration  is  essential  to  constitute  the  crime  of  rape,  and  a  failure  so  to  instruct  is 
reversible  error.     While  v.  Com.,  96  Ky.,  180,  191. 

5  348.  Filing  transcript  on  appeal. 

The  record  is  filed  in  time  if  it  be  lodged  upon  the  sixtieth  day,  counting  the  day  on 
which  the  judgment  was  rendered  as  the  first  day.  Com.  v.  The  G.  IV.  Taylor  Co.,  19 
Ky.  L.  Rep.,  1334- 

}  349.  Effect  of  supersedeas  bond. 

Where  a  judgment  of  imprisonment  is  superseded,  but  the  appeal  is  not  prosecuted, 
the  surety  must  pay  the  bond  at  the  rate  of  two  dollars  per  day  for  each  day  of  the  tern 
of  imprisonment,  and  the  defendant  must  undergo  the  imprisonment.  Com.  v.  Norton, 
96  Ky.,  386. 

{  391.  Breaches  of  a  bond  to  keep  peace. 

There  can  be  no  recovery  on  a  bond  to  keep  peace  where  the  principal  is  killed  in  com- 
mitting a  breach  of  the  peace ;  and  this  is  because  there  is  no  conviction  for  such  breach. 
Com.  v.  Williams,  47  S.  W.  Rep.,  214. 

J  425.  Removal  of  prisoner  from  penitentiary. 

Where  a  person  charged  with  a  felony  desires  the  attendance  of  a  prisoner  in  the  pen- 
itentiary as  a  witness,  the  court  can  issue  a  writ  directed  to  the  warden  of  the  penitentiary 
commanding  him  to  produce  the  convict  in  court.     Hancock  v.  Parker,  100  Ky.,  143. 
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ABETTING  MALICIOUS  SHOOTING—                                                       s*c.  pagb. 

Form  of  indictment. 152 

ACCOMPLICE  must  be  corroborated,  to  convict 241  88 

ACQUITTA1 

by  dismissal  of  indictment  on  demurrer ,169  53 

former  judgment 176,  177  56 

jeopardy,  note  (cj  1 5$ 

reasonable  doubt  entitles  defendants  to 238  87 

Form  of  plea  of  prescribed  in  Code 164  52 

ADJOURNMENT— 

■    final,  of  circuit  court  discharges  jury 254  91 

of  examining  court  not  to  exceed  two  days 54  14 

ADMONITION  to  jury  at  each  adjournment 246  90 

ABORTION,  indictment  for  producing,  note  V,  1 37 

ACCESSORIES  BEFORE  THE  FACT,  indictment  of,  note  (1) 37 

ACCESSORIES  AFTER  THE  FACT,  indictment  of,  note  (2) 38 

AFFIDAVIT— 

as  basis  for  taking  deposition 153  49 

as  to  what  witnesses  would  testify,  when  to  be  taken  as  true 189  58 

constitutes  evidence  on  trial  of  habeas  corpus 413  129 

objecting  to  magistrate  in  examining  court 52  14 

officers,  presiding  on  trial  of  habeas  corpus 418  130 

AIDING  AND  ABETTING,  instructions  concerning,  note  2 82 

AIDING  ESCAPE  OF  PRISONER,  indictment  for,  note  3 39 

ALIBI,  instruction  concerning,  note  3 82 

ALLEGATIONS— 

excepted,  from  general  rule  as  to  certainty  :  see  Indictments. 
APPEALS  TO  COURT  OF  APPEALS— 
1.  In  Felony  Cases— 

allowed  to  Commonwealth,  though  judgment  not  final 335  109 

decision  obligatory  on  circuit  courts 335  109 

does  not  suspend  proceedings 335  109 

defendant  from  only  final  judgment 335  109 

bill  of  exceptions  must  show  all  instructions  given 341  112 

death  of  defendant  prevents  appeal  or  reversal 342  1 13 

defendant,  if  in  penitentiary,  to  remain  pending  appeal 343  113 

to  be  removed  upon  reversal 344  113 

credited  by  former  confinement,  if  again  convicted.  .345  113 

judgment  of  acquittal,  when  not  to  be  reversed 339  1 10 

conviction,  grounds  for  reversal 340  1 10 
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APPEALS  TO'  COURT  OF  APPEALS— (Continued.) 

i.  In  Felony  Cases — (Continued.)  »c        "» 

mode  and  time  of  taking  by  Commonwealth 337  no 

Form  of  order  noting  prayer  for. 159 

defendant 336  109 

Form  of  order  noting  prayer  for. 159 

proceedings  upon  affirmance  of  judgment  of  death 346  114 

summons  or  notice  of  appeal  unnecessary %fl  1 10 

2.  In  Misdemeanor  Cases — 

allowed  in  what  cases 347  114 

appeals  in  penal  actions  regulated  by  Civil  Code 35$  116 

attorney's  fee  to  be  taxed  if  Commonwealth  succeed 354  116 

execution  not  suspended  without  supersedeas-bond 349  115 

damages  on  affirmance,  if  execution  suspended 356  116 

judgment  of  acquittal  not  reversible,  if  penalty  may  be  imprisonment.  .352  irt 

conviction,  grounds  for  reversal 353  116 

mode  and  time  of  taking  by  Commonwealth 350  116 

defendant 348  n$ 

Form  of  order  granting. 159 

supersedeas-bond 159 

supersedeas 160 

summons  on  unnecessary 351  116 

3.  General  Provisions — 

costs  against  defendant  if  unsuccessful 361  117 

criminal  cases  take  precedence  on  docket 357  117 

stand  for  trial,  when 358,  359  117 

to  be  decided  at  term  when  tried 360  117 

APPEALS  TO  CIRCUIT  COURTS— 

allowed  to  defendants,  when 362  ifS 

not  to  Commonwealth 363  1  \% 

attorney's  fee  and  costs  to  be  taxed  on  affirmance 367  119 

bond  for  costs  to  be  given 364  118 

Form  of  bond 160 

mode  and  time  of  taking 364,  369    118,  119 

Form  of  supersedeas-bond. 160 

supersedeas 161 

certificate  of  appeal 161 

money  collected  pending  appeal  to  be  paid  into  court 365  11S 

to  be  paid  to  defendant  if  acquitted 368  119 

suspension  of  execution  by  bond,  &c 364,  365  118 

proceedings  on  bond 370  119 

trial  of  case  to  be  anew 366  119 

ARRAIGNMENT  defined,  and  when  necessary ^54,  155  50,  51 

ARGUMENT  TO  JURY,  order  of,  &c 227  86 

ARREST  OF  JUDGMENT— 

motion  for  defined 275  97 

grounds  for 276  97 

when  to  be  made .....277  98 

without  motion 278  98 

proceedings  upon 279  98 

ARREST  of  persons  charged  with  public  offences 8  * 

how  made 42  H 
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ARREST— (Continued.)                                                                                           shc.  paob. 

breaking  of  doors  to  make . 40  11 

by  peace  officer  under  warrant :  see  Warrant  of  Arrest. 

without  a  warrant 36  10 

private  person 37  1 1 

judge  or  magistrate  may  orally  order,  when 38  1 1 

notice  to  person  arrested,  of  intention 39  11 

110  unnecessary  force  to  be  used 43  11 

on  peace-warrant,  how  ordered 383  123 

proceedings  upon  arrest  without  a  warrant 46  12 

pursuit  of  escaped  prisoner 44  11 

showing  warrant,  if  any,  if  required  by  person  arrested .-39  11 

summoning  aid  to  make  arrest 41  11 

ARREST  OF  PERSONS  WHO  ARE  INSANE,  DRUNK,  OR  DISORDERLY— 

duty  of  peace  officer  to  arrest  and  carry  before  magistrate 394,  395  125 

proceedings  of  arresting  officer  as  to  person  arrested 396  125 

magistrate  as  to  drunken  or  disorderly  persons 398  126 

insane  persons. 397  125 

ARSON,  indictment  for,  note  4 39 

Form  of  indictment 145 

for  attempt  at  arson 147 

ARTICLES  OF  IMPEACHMENT  defined 431  133 

what  they  must  state 432  133 

ASSAULT,  evidence  concerning,  note  1 76 

Form  of  indictment  for 151 

ASSAULT  ANET  BATTERY,  indictment  for,  note  5 39 

Form  of  indictment 151 

ASSAULT  WITH  INTENT  TO  ROB,  indictment  for,  note  46  (3) 42 

ATTACHMENT— 

for  Commonwealth,  after  forfeiture  of  bail-bond 95  26 

Form  of  attachment  for  witness 140 

ATTORNEY  AT  LAW— 

may  sign  application  for  bail 81  21 

not  to  be  taken  as  bail 80  21 

ATTORNEY  FOR  THE  COMMONWEALTH— 

advice  to,  and  examination  of  witnesses  before,  grand  jury 109  31 

dismissal  of  indictment  by 243  89 

notice  to,  of  application  for  return  of  deposit  in  lieu  of  bail 88  24 

order  by,  of  summons  on  forfeited  bail-bond 94  25 

praying  appeals  by,  in  felony-cases 337  1 10 

misdemeanor-cases 350  1 16 

statement  of  case  to  jury  by _ \ . .  .220  66 

ATTORNEY  GENERAL— 

fees  of  in  misdemeanor-cases 354  1 16 

transmission  of  record  to,  on  appeal  by  Commonwealth 337,  350    1 10,  1 16 

BAIL— 

admission  to,  and  of  what  it  consists 72,  73  20 

amount  of,  fixing  of  in  bench-warrant 143  47 

order  of  commitment 67  16 

application  for,  how  made 81  21 

arrest  of  defendant  by 87  24 

bail-bond,  effect  of,  if  defective  as  to  time  of  defendant's  appearance ...  85  22 
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BAIL — (Continued.)                                                                                                    «c.  wa 

bail-bond,  forfeiture  of,  if  defendant  fail  to  appear  for  trial,  &c 93  25 

be  fore. examiner. ...  58  15 

proceedings  upon 94*  95  25,  26 

discharge  of  by  court. . . .« 96  26 

remission  of  by  court 98  26 

Governor,  notes  (6),  (7) 28 

Form  of,  prescribed  in  Code 82  21 

Forms  prepared  by  Editor  of  Code  of  1877 141,  142 

irregularities  not  to  vitiate,  if  sufficient  in  substance 30,  85  9,  22 

Notes  concerning  forfeiture,  etc 26 

courts  and  officers  who  may  take,  viz.: 

city  courts 309  105 

clerks,  after  adjournment  of  court  which  has  fixed  bail 68  17 

committing  magistrate  or  county  judge,  after  commitment  and  be- 
fore term  of  circuit  court 68  817 

coroner,  if  sheriff's  office  be  vacant 84  22 

courts,  or  judges  of  courts,  having  jurisdiction  of  offence 68,  81  17,  21 

examining  courts 46,  81  12,  21 

which  must  take,  if  sufficiency  be  offered 67  16 

justices'  courts 324,  325  107 

sheriffs  and  their  deputies,  upon  arrest  under  bench-warrant 144  48 

or  other  process  fixing 

bail 28,  83  8,  22 

disposition  of  bond  by  sheriff 33,  34  9,  10 

deposit  of  money  in  lieu  of  bail :  see  Deposit,  etc. 

discharge  of,  by  surrender  of  defendant 86  23 

execution  on  judgment  against 302  103 

exoneration  of,  by  grand  jury's  dismissal  of  charge  against  defendant. . .  115  32 

failure  to  indict  at  second  term 117  32 

giving  of  during  adjournment  of  examining  court 55  14 

for  appearance  before  magistrate  or  court 74  20 

on  arrest  for  misdemeanor » 28,  46  8,  12 

on  bench-warrants 144  48 

re-arrest,  after  having  given  bail 100  29 

not  allowed  after  conviction 75  20 

persons  not  to  be  taken  as 80  21 

qualifications  of 76  20 

proof  of 77  20 

Form  of  examination  of  bait  on  oath 142 

sufficiency  of,  individually  or  in  the  aggregate 78,  79  21 

re-arrest  of  defendant  after  giving  bail 99  28 

standing  on,  during  trial  for  felony 183  57 

misdemeanor 184  58 

BANK-NOTES,  description  of  in  indictment  for  larceny  or  embezzlement. . .  135  46 
BAR  TO  FURTHER  PROSECUTION— 

by  dismissal  of  indictment  on  demurrer 169  53 

former  acquittal  or  conviction 176,  177  56 

jeopardy,  note  (c)  1 55 

plea  of  former  acquittal  or  conviction  may  be  with  or  without  plea  of 

not  guilty 172  54 

plea  of  deemed  controverted  without  reply 179  57 
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BAR  TO  FURTHER  PROSECUTION— (Continued.)                                     sec.  pag*. 

when  dismissal  of  indictment  does  not  baT 178  56 

BENCH-WARRANT:  see  Indictment. 

BETTING  ON  ELECTIONS,  indictment  for,  note  7 39 

Form  of  indictment „ 1 53 

BIAS,  actual  or  implied,  is  ground  for  challenging  juror 208  63 

definition  of  actual  bias 209  63 

implied  bias 210  64 

BIGAMY— 

indictment  for,  note  8 39 

instruction  concerning,  note  4 82 

Form  of  indictment 147 

BILLS  OF  EXCEPTION— 

decisions  subject  to  exception 280  98 

not  subject  to  exception 281  98 

exceptions  to  be  shown  of  record  and  bill  prepared  as  provided  in  Civil 

Code 282  99 

instructions  to  be  contained  in 341  1 12 

BODY  OF  PERSON— 

may  be  ordered  to  be  taken  on  writ  of  habeas  corpus,  when 405  128 

must  be  produced  on  return  of  writ,  when 41 1,  412  129 

BOND— 

required  on  appeal  to  circuit  court 364  1 18 

in  order  to  suspend  execution  on  appeal  to  Court  of  Appeals  .  .349         *    115 

Forms  of  bonds 159,  160 

which  may  be  required  before  issuing  writ  of  habeas  corpus 404  128 

Form  of  bond 163 

BREACH  OF  THE  PEACE,  indictment  for,  note  45 42 

Form  of  indictment 152 

BREAKING  DOORS  to  make  arrests 40  II 

BRIBERY  AT  ELECTIONS,  indictment  for,  note  10 39 

Form  of  indictment 153 

BURGLARY,  indictment  for,  note  11 39 

Form  of  indictment 145 

joining  of  with  robbery,  in  indictment 127  44 

CAPIAS  PRO  FINE— 

Form  of  from  circuit  court 161 

justices*  court 162 

CARRYING  CONCEALED  WEAPONS,  indictment  for,  note  12 39 

Form  of  indictment , 153 

CHALLENGE  TO  JURIES:  see  Trial  by  Jury. 

CIRCUIT  COURT:  see  Courts,  2. 

CITY  AND  POLICE  COURTS :  see  Courts,  3. 

CIVIL  ACTION  not  to  be  affected  by  judgment  under  writ  of  habeas  corpus. 428  132 

CIVIL  CODE— 

regulates  bills  of  exception 282  99 

continuances  of  prosecution , 189  58 

proceeding  and  appeals  in  penal  actions 11,  355        3,  1 16 

summoning  and  coercing  attendance  of  witnesses 151,  329      49,  108 

CLERK  OF  COURT  OF  APPEALS— 

appointment  of  clerk  pro  tern,  upon  trial  of. 450  136 

issuing  of  process  for  production  of  evidence 445  136 
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CLERK  OF  COURT  OF  APPEALS— (Continued.)                                         sec  tum. 

issuing  of  summons  on  information  against  clerk 444  135 

CLERKS  OF  CIRCUIT  COURTS— 

bail,  taking  of  by 68  17 

not  to  be  taken  as 80  21 

delivery  of  papers  by  to  inferior  courts 15  5 

drawing  of  jury  by 191,  192  60,  61 

issuing  of  subpoena  by  for  grand  jury 105  31 

in  trial  court 150  49 

taking  of  appeal  bonds  by 349,  364    115,  118 

CLERK  OF  CITY  OR  POLICE  COURT— 

issuing  by  of  subpoenas 315  106 

summons  upon  informations 310  105 

provisions  as  to,  apply  to  judge  acting  as  clerk 320  106 

CLERK  OF  SENATE— 

issuing  by  of  summons  on  impeachment 434  133 

process  for  production  of  evidence 435  134 

CLERKS  OF  COURTS,  GENERALLY— 

removal  of  by  Court  of  Appeals 13,  442  4,  135 

causes  for  removal  of 443  135 

COMMITMENT— 

for  failure  to  give  bond  to  keep  the  peace,  or  for  good  behavior. . .  .384,  387    123,  124 

Form  of  order 156 

order  of,  must  fix  amount  of  bail,  if  offence  bailable 67  16 

be  delivered  to  jailer  by  peace-officer 67  16 

Form  of  order  of  commitment  for  trial, 145 

COMMITTEE  to  prosecute  impeachment 433  133 

COMMONWEALTH— 

appealed  by  does  not  suspend  proceedings 335  109 

how  taken  in  felony-cases 337  no 

misdemeanor-cases 350  116 

not  allowed  to  circuit  court 363  118 

challenges  to  jurors  to  be  first  made  by 215  64 

peremptory,  number  of  allowed  to 204  63 

introduction  of  evidence  by 221,  224  66,  77 

CONCEALING  BIRTH  OF  BASTARD  CHILD,  indictment  for,  note  13.  39 
CONFESSIONS— 

instructions  concerning,  note  5 82 

out  of  court  require  corroboration 240  88 

CONSTABLE— 

is  a  peace-officer,  and  may  execute  warrants  of  arrest 26  7 

CONSTRUCTION  of  words  used  in  indictments 137  46 

CONTEMPTS  OF  COURT  punishable  without  indictments,  note  [a) 3 

CONTINUANCE—* 

by  examining  court  not  to  exceed  two  days  at  a  time 54  14 

for  defendant's  appearance  not  to  exceed  ten  days 59  16 

in  circuit  courts:  see  Trial  by  Jury. 

in  city  or  police  courts .316  106 

of  trial  of  information  against  clerk 446  136 

CONVICTION— 

errors  for  which  judgment  of  may  be  reversed 340  no 


judgment  of,  on  two  or  more  convictions 288 


101 
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CONVICTION— (Continued.)                                                                                 sbc.  pack. 

not  warranted  by  confession  out  of  court,  unless  corroborated 240  88 

testimony  of  accomplice,  unless  corroborated 241  88 

instruction  required  as  to  corroboration 242  89 

sec  Bar  of  Further  Prosecution  and  Degrees  of  Offences. 

CORONER  is  a  peace  officer 26  7 

taking  of  bail  by 84  22 

CONSPIRACY  TO  DEFRAUD— 

indictment  for,  note  14 39 

COSTS— 

in  misdemeanor-cases , 291  101 

of  appeal  to  circuit  court 366,  367  1 19 

bond  for  must  be  given  by  appellant 364  1 18 

Court  of  Appeals 361  117 

trials  of  impeachments 440,44  134 

informations  against  clerks 447,  448  136 

writs  of  habeas  corpus .420  131 

COUNTY,  jurisdiction  of  as  to- 
kidnapping,  &c,  committed  in  it  and  another  county 23  6 

importing  property  into  it  and  another  county 22  6 

offences  committed  on  river  bounding  it 20  6 

partly  in  it  and  partly  elsewhere 21  6 

prosecutions  for  newspaper  libels 21  6 

trial  to  be  where  defendant  is  first  arrested  or  indicted 24  6 

COUNTERFEIT  BANK  NOTES,  Etc.— 

indictment  for  passing,  etc.,  note  16,  page  39;  and  note  42,  page  42; 

evidence  concerning,  note  4 76 

COUNTY  ATTORNEY— 

notice  to,  by  examining  court,  in  felony-cases 51  14 

prosecution  by  of  writ  of  habeas  corpus  against  religious  or  other  associa- 
tion, if  required 424  132 

COUNTY  JUDGE— 

criminal  jurisdiction  of,  the  same  as  that  of  justices 13  4 

examination  by  of  homicide,  Act  of  1886 18 

offences  generally 49  13 

is  a  magistrate,  and  may  issue  warrant  of  arrest 26  7 

issuing  of  writ  of  habeas  corpus  by 399  127 

trial  of  by 416  130 

taking  of  bail  by,  after  commitment 68  17 

trial  by  of  persons  in  jail,  charged  with  misdemeanors,  Act  of  1893 8 

COURTS— 

1.  Court  of  Appeals— 
appeals  to :  see  Appeals  to  Court  of  Appeals, 

jurisdiction  of  as  to  felonies 334  109 

misdemeanors 347  1 14 

removal  of  clerks  (see  Removal,  etc.) 442  135 

extends  over  whole  State 17  5 

2  Circuit  Courts— 

admonition  of  to  jury  at  each  adjournment 246  90 

advice  to  grand  jury  by 109  31 

bail,  taking  of  by,  during  term  . 68  17 

bench-warrant,  ordering  of  by 140,  141  47 
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COURTS— (Continued.) 

2.  Circuit  Courts — (Continued.)                                                               s*c.  *ag», 
bench-warrant,  ordering  of  by  on  any  indictment. 149  48 

indorsement  on,  as  to  bail 141  47 

jurisdiction  of,  appellate 362,  363  1 18 

original 13,  18  4,  5 

of  offences  having  different  degrees 14  5 

of  importing  property  into  State  ...  22  6 

kidnapping 23  6 

libel  in  newspaper 21  6 

on  river  between  two  counties 20  6 

partly  committed  in  different  coun- 
ties   21,  24  6 

of  writs  of  prohibition 25  7 

open  for  steps  in  case,  during  deliberation  of  jury 253  91 

plea  of  guilty,  allowing  withdrawal  of. 174  55 

process  on  indictment,  ordering  of  by 141  47 

•questions  of  law  to  be  decided  by 235  87 

removal  by,  of  cases  to  inferior  courts 15,  16  5 

security  to  keep  the  peace,  requiring  of  by 385  113 

bond  (or,  taken  by  magistrate,  returnable  to 386  124 

trial  of  challenges  to  jurors  by 212  64 

writ  of  habeas  corpus,  issuing  of  by  judge  of 399  127 

3.  City  and  Police  Courts — 

arrest,  warrant  of  may  be  issued  by  judge  of 312  105 

bail,  taking  of  by 309  105 

continuances  may  be  granted  by 316  106 

grand  jury,  impanneling  in 307  105 

indictment  in,  when  not  necessary 306  104 

insane,  drunken  persons,  etc.,  when  to  be  taken  before 396  125 

habeas  corpus,  issuing  of  writ  by 399  W] 

trial  of  by 416  130 

judge  of  is  a  magistrate 26  7 

jurisdiction  of    13  4 

cases  within  may  be  transferred  to  by  circuit  court 15  5 

local 19  6 

offences  exclusively  within,  not  indictable 9  2 

may  be  prosecuted  by  sum- 
mons or  warrant 10  3 

Louisville  city  court,  laws  as  to  not  changed  by  Code 322  106 

pleadings  may  be  oral,  unless  indictment  necessary 318  106 

police  courts  defined 321  106 

provisions  as  to  clerks  apply  to  judge  acting  as  clerk 320  106 

of  Title  VI,  so  far  as  applicable,  apply  to 317  106 

security  to  keep  the  peace,  etc.,  requiring  of. .385  123 

subpoenas  by  clerk  of 315  106 

summons,  issuing  by  clerk  of 310  10$ 

nature  of 311  105 

how  executed 314  106 

terms  of  may  be  fixed  by  judge 308  105 

trial  in,  how  to  be  made ' 319  106 

when  prosecutions  stand  for 313  10$ 
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COURTS— (Continued.)                                                                                              wsc.  fagb. 
4^  County  Courts:  see  County Judges. 

5.  Examining  Courts  :  see  Examiners'  Courts. 

6.  Justice's  Court — 

bail,  taking  of  by 324,  325  107 

continuances,  granting  of  by 323  107 

jurisdiction  of. 10,13,18  3,  4,  5 

when  exclusive,  offence  not  indictable 9  2 

jury  in,  may  be  demanded,  when 331  108 

how  summoned 332  108 

pleadings  in  may  be  oral 330  108 

prosecutions  in,  to  be  by  summons,  warrant,  or  penal  action 10,  1 1  3 

provisions  of  Title  VI,  apply  to 333  108 

security  to  keep  the  peace,  &c,  bail  or  bond  for,  requiring  of 325  107 

subpoenas,  issuing  of  by 329  108 

summons  or  warrant  of  arrest,  issuing  of  by,  on  knowledge  or  infor- 
mation  326  107 

,    nature  and  form  of 328  107 

power  to  issue  warrant,  limitation  of 327  107 

7.  Senate  of  Kentucky — 

jurisdiction  of  impeachments 13,  17  4.  5 

proceedings  in 434»  439     *33»  *34 

CRIMINAL  CODE— 

regulated  all  proceedings  after  January  1st,  1877 1  1 

does  not  affect  proceedings  commenced  prior  to  January  1st,  1877....     2  I 

repeals  all  laws  within  its  purview 3  I 

COUNTERFEITING  COIN,  Form  of  indictment  for 148 

CUTTING  DOWN  CORNER  TREE,  Form  of  indictment  for 148 

DAMAGES,  on  affirmance  of  misdemeanor  case,  by  Court  of  Appeals 356  1 16 

DEATH— 

appeal  or  reversal  not  allowed  after  death  of  defendant 342  1 13 

judgment  of,  day  of  execution  to  be  fixed  by 290  101 

copy  of  authorizes  execution 293  102 

how  and  when  to  be  executed 294  102 

Form  of  judgment 158 

suspension  of  execution  by  appellate  clerk 336  109 

the  Governor 295  102 

sheriff 296  102 

DEATH  ENSUING  SURGICAL  OPERATION— 

instructions  concerning,  note  6 82 

DEATH-WARRANT— 

issuing  of  by  Governor,  if  sentence  not  executed  at  time  fixed 297  103 

on  affirmance  of  judgment 346  114 

DEFACING  BRANDS  OF  LOGS,  Etc.— 

indictment  for,  note  17 39 

DEFENDANT— 

appeals  by  :  see  Appeals  to  Court  of  Appeals  ;  Appeals  to  Circuit  Court. 

arraignment  of,  when  necessary 1 55  51 

cause  against  judgment,  showing  of. 287  100 

information  to,  of  indictment,  verdict,  etc 286  100 

bail,  giving  of  by,  etc.:  see  Bail. 

deposit  in  lieu  of;  see  Deposit,  &c. 
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DEFENDANT— (Continued.)                                                                                 «c  mo. 

challenges,  peremptory,  allowed  to 203  63 

commitment  of 55.  66  14, 16 

on  indictment,  though  on  bail,  for  offence  not  bailable ..  145  4$ 

order  of 67  16 

custody  of  during  trial  for  felony 229  S6 

degree  of  offence  of :  see  Degrees,  etc. 

detention  of,  after  arrest  of  judgment,  for  further  proceedings 279  98 

discharge  of,  if  grand  jury  dismiss  charge 115  32 

fail  to  indict  at  next  term 117  32 

indictment  be  set  aside,  unless  next  grand  jury  indict. . .  160  52 

offence  not  proven 65  16 

error  in  name  of,  in  indictment,  may  be  corrected 125  43 

evidence,  when  to  be  introduced  by 223  67 

habeas  corpus,  service  of  if  defendant  conceal  himself - 407  u& 

notice  to  defendant  of  officer  to  whom  returned 417  130 

joint  defendants  are  competent  witnesses  for  each  other,  unless  conspira- 
tors   234  87 

challenge  by  one  is  challenge  by  all 19S  62 

in  felony  cases,  entitled  to  separate  trials .237  87 

jury  may  return  verdict  as  to  all  or  any 266  95 

jury,  demand  of  in  city  or  police  court 319  106 

justices'  court 331  10& 

pleadings  by,  when  necessary 157,  161,  171  51, 52,  $4 

of  guilty  must  be  in  person 173  5$ 

which  are  allowed 162  51 

polling  of  jury  by 267  95 

presence  of  defendant,  during  trial  for  felony 183  57 

misdemeanor 184  58 

necessary,  on  rendering  judgment  for  felony. . .  .285  100 

reasonable  doubt  entitles  to  acquittal 238  $7 

recognizance  of  witnesses  for 69  17 

sanity  of,  trial  of  pending  proceedings  against,  etc 156  51 

DEGREES  OF  OFFENCE,  what  are 263  9* 

conviction  may  be  of  any  degree,  not  higher  than  that  charged 262  93 

offence  charged,  though  higher  degree  proved 265  95 

or  acquittal  bars  further  prosecution  of  any  degree 177  56 

indictment  gives  jurisdiction  of  all  degrees 14  5 

proceedings,  if  higher  degree  of  offence  proved  than  that  charged 232  8* 

reasonable  doubt  as  to  degree,  existing,  conviction  should  be  of  the  lower .  239  88 
DEMURRER— 

allowed 162  $* 

grounds  for 165  S2 

joinder  in  not  necessary 179  57 

may  be  oral,  but  must  be  entered  on  record 163  $* 

Form  of  entry  of  prescribed  in  Code 164  5* 

in  case  of  misjoinder,  dismissal  as  to  one  offence 168  55 

proceedings,  if  demurrer  sustained  for  want  of  jurisdiction 166  53 

want  of  jurisdiction  appear  on  trial 167  53 

demurrer  is  overruled 171  5* 

when  judgment  for  defendant,  on  demurrer,  is  final 169  53 

such  judgment  is  not  final 170,  178  54,  5* 
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DEPOSIT  OF  MONEY  IN  LIEU  OF  BAIL—                                               sbc.  face. 

1.  During  adjournment  of  examination  by  examining  court — 

amount  to  be  fixed  by  magistrate 55,  60        14,  16 

deposit  of  with  peace-officer,  unless  a  policeman .-55  14 

entry  of  on  examiner's  minutes 56  15 

Form  of  entry 143 

return  of  to  defendant  or  payment  of  to  trustee  of  jury-fund 56  15 

2.  Generally — 

amount  must  equal  sum  specified  in  admission  to  bail 89  24 

application  of  to  fine  and  cost 92  25 

crediting  of  to  jury-fund 97  26 

deposit  of  with  trustee  of  jury-fund 89  24 

trustee's  certificate  of 89  24 

Form  of. 143 

responsibility  for 91  25 

discharges  bail  if  any 90  25 

forfeiture  of 93  25 

Form  of  entry  of 143 

discharge  of  by  court 96  26 

re-arrest  of  defendant  after  deposit 99  28 

return  of  to  defendant  on  his  surrender 88  24 

dismissal  of,  or  discharge  from,  charge.  1 15,  117  32 
notice  to  Commonwealth's  attorney  of  appli- 
cation for 88  24 

Form  of  notice 143 

DEPOSITIONS — 

taking  and  use  of  by  defendants 153  49 

DESTROYING,  INJURY,  Etc.,  OF  PROPERTY— 

indictment  for,  note  19 39 

DESTROYING  WILL.    Form  of  indictment  for 148 

DETAINING  A  WOMAN  AGAINST  HER  WILL— 

indictment  for,  note  18,  page  39;  instructions  concerning,  note  7 82 

Form  of  indictment 148 

DIAGRAM,  use  of  by  witness 76 

DISMISSAL  OF  INDICTMENT— 

as  to  one  offence,  in  cases  of  misjoinder 168  $3 

by  court,  on  demurrer,  bars  further  prosecution,  when 169  53 

by  prosecuting  attorney 243  89 

DISORDERLY  HOUSE— 

indictment  for  keeping,  note  20 39 

Form  of  indictment 152 

DISORDERLY  PERSONS:  see  Arrest  of  Persons. 
DOCKETS— 

making  of  for  circuit  courts 186  58 

when  cases  on  stand  for  trial 187  '  58 

DOCUMENTS:  see  Written  Instruments. 
DRUNKENNESS— 

evidence  concerning,  note  XIX-6,  page  76;  instructions,  note  8 82 

DRUNKEN  PERSONS:  see  Arrest  of  Persons. 
DUELLING— 

indictment  for,  note  21,  page  39;  evidence  concerning,  note  2 76 

ELECTION  FRAUDS,  indictment  for,  note  22 39 

67 
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EMBEZZLEMENT—                                                                                              *bc  nut 

description  of  money,  &c  ,  in  indictment  for. 135  46 

larceny  may  be  joined  with,  in  indictment 127  44 

indictment  for,  note  23 39 

Form  of  indictment  .,.,,„,.....„» . 148 

ESCAPE  OF  PRISONER— 

indictment  for,  note  24,  page  39 ;  evidence  concerning,  note  7 77 

EVIDENCE:  (see  Witness.) 

as  to  handwriting.     Act  1886 66 

attendance  of  witnesses,  how  secured 151  49 

compensation  to  Commonwealth's  witness,  if  non-resident 151  49 

confession  out  of  court  not  sufficient,  unless  corroborated 240  88 

depositions  for  defendant,  taking  and  use  of 153  49 

hearing  of  by  jury  after  retiring 249  gt 

minutes  of  examining  court  do  not  constitute 64  16 

production  of  papers,  &c.,  may  be  compelled .• 152  49 

to  be  taken  by  jury  upon  retiring 248  91 

testimony  of  defendants  for  themselves.     Act,  1886 67 

each  other,  section  234,  page  87;    Act  of 

1894,  page  67 ;  and  note  1 68 

accomplice  not  sufficient,  unless  corroborated 241,  242  88,  89 

time  of  introducing  by  Commonwealth , „ 221  66 

defendant 223  67 

rebutting  evidence 224  77 

view  of  place  by  jury 236  87 

which  grand-jury  shall  receive 107  31 

see  notes 68, 77 

EXAMINERS'  COURTS— 

magistrates  who  may  constitute  court 49,  71  13,  18 

Act  of  1886 18 

adjournment  during  two  days  allowed 54  14 

charge  must  be  stated  to  defendant,  with  opportunity  to  procure  counsel  51  14 

notice  of,  if  of  felony,  to  county  attorney 51  14 

examination,  when  to  be  made 48,  50  12, 13 

adjournment  of 54  14 

disposition  of  defendant  during 55  14 

discharge  of  defendant,  if  no  offence  proved 65  16 

holding  for  trial,  or  commitment,  or  discharge  on  bail,  as 

to  offence  charged 66  16 

trial  for  offence  not  charged . . . « 66  16 

exclusion  of  persons  under  sixteen,  when  examining  charge  of  rape,  &c, 

Act  of  1892 13 

spectators,  on  defendant's  request 63  16 

Form  of  minutes  of 144 

habeas  corpus,  before  whom  returnable,  if  bail  refused  by 426  132 

minutes  of  examination,  &c,  delivery  of  to  clerk 70  17 

order  of  commitment,  requisites  of 67  16 

Form  </. 144 

retirement  of  magistrate,  on  objection 52  14 

proceedings  thereupon 53  14 

taking  of  bail  by :  see  Bail. 

time  for  defendant's  appearance  not  to  be  extended  beyond  ten  days..  59  16 
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EXAMINING  COURTS— (Continued.)                                                              »c.  •*«■• 

witnesses,  subpoenas  for,  &c * 61  16 

recognizing  of  to  appear  on  trial 69  17 

separation  of,  during  examination 62  16 

statement  of  testimony,  name,  and  residence  of,  in  minutes. . .  64  16 

does  not  constitute  evidence 64  16 

EXCEPTIONS :  see  Bills  of  exception. 
EXECUTION— 

authorized  by  certified  copy  of  judgment,  except  for  money 293,  303    102, 103 

of  death-sentence,  day  of  to  be  fixed  in  judgment 290  101 

how  and  when  to  be  made 294  102 

Governor  to  issue  warrant  for,  when 297,  346    103,  1 14 

suspension  of  by  appellate  clerk 336  109 

the  Governor 295  102 

sheriff 296  108 

judgment  of  imprisonment,  how  to 

be  made 298  103 

on  judgment  against  bail 302  103 

for  abatement  of  nuisance,  &c 303  103 

fine 301  103 

Forms  of 161,  162 

period  of  confinement  for 304  103 

replevy  of 305  104 

return  of  by  sheriff 300,  303  103 

suspension  of,  in  misdemeanor-cases,  on  appeal  to  Court  of  Appeals  . . .  .349  115 

circuit  court.... 364,  365  118 

EXEMPTION  FROM  SERVICE  as  juror  not  a  ground  for  challenge 211  64 

EXTORTION  BY  PUBLIC  OFFICER— 

indictment  for&  note  25 39 

Form  of  indictment , 152 

EXTRADITED  CRIMINALS :  see  foot-note 33 

FACTS  judicially  noticed  need  not  be  alleged 130  4$ 

FALSE  PERSONATION.     Form  of  indictment  for 149 

FALSE  PRETENCES— 

indictment  for  obtaining  money,  &c,  by,  note  27 39 

evidence  concerning,  note  20 77 

Form  of  indictment 150 

FALSE  SWEARING.     Form  oj  indictment  for 149 

FEE— 

to  be  taxed  for  attorney,  if  Commonwealth  succeed  in  misdemeanor  case . .  3^4  1 16 

same  on  appeal  to  circuit  court 367  1 19 

of  witnesses  in  impeachment  cases 437  134 

FELONY  defined 6  2 

appeals  from  judgments  in :  see  Appeals  y  I. 

disposition  of  defendant  during  examining  trial 55  14 

joint  defendants  in,  entitled  to  separate  trials 237  87 

presence  of  during  trial  of  indictment 183,  229  57,  86 

judgment  against  defendant,  when  to  be  pronounced 283  100 

defendant  must  be  present  when  rendered 285  100 

FINE— 

judgment  may  direct  imprisonment  for 289  101 

Form  of  judgment 158 
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FINE — (Continued.)  sec        fag*. 

judgment  may  direct  imprisonment,  period  of  confinement  for 504  103 

replevy  of 305  104 

offences  punishable  by  fine  only  may  be  prosecnted  by  penal  action 11  3 

FOREIGN  CORPORATION,  proving  existence  of,  note  9 77 

FOREMAN— 

cf  grand  jury  may  administer  oath  to  witness 106  31 

to  sign  indorsement  on  indictment 1 19  33 

FORFEITURE:  see  Bat'/. 
FORGERY— 

misdescription  in  indictment,  of  writing  withheld,  &c,  is  immaterial. . . .  133  45 

FORGERY  OR  UTTERING  FORGED  WRITING— 

indictments  for,  note  26,  page  39 ;  evidence,  note  10 77 

Form  of indictment ; 149 

FORMER  ACQUITTAL  OR  CONVICTION:  see  Bar,  &c. 
FORMS- 
APPEAL — 

forms  in  appeal  to  Court  of  Appeals 

in  appeal  to  circuit  court 

Attachment,  for  witness 

Bail— 

bail-bonds 

recognizance  of 

examination  of  on  oath 

indorsement  on  warrant  as  to  bail 

deposit  in  lieu  of  bail 

summons  on  forfeited  bail-bond 

Bench-warrant — 

Form  of. 

indorsement  on,  as  to  bail 

order  for , 

Bonds — 

bail-bonds ; 

to  keep  the  peace,  or  for  good  behavior 

supersedeas-bond,  on  appeal  to  Court  of  Appeals 

appeal-bond,  to  circuit  court 

supersedeas-bond,  on  appeal  to  circuit  court 

bond  on  application  for  writ  of  habeas  corpus 

Capias  pro  fine — Forms  of. 

Certificate — 

of  deposit  given  by  trustee  of  jury-fund 

appeal  in  felony 

to  circuit  court 

Commitment — 

order  of,  by  examining  court 

for  failure  to  give  peace-bond 

Deposit  in  lieu  of  bail,  forms  concerning 

Demurrer,  entry  of,  on  record 

Examining  court,  forms  for  proceedings  in 

Execution  for  fine 

Forfeiture,  entry  in  minutes  of  examining  court  of  forfeiture  on  de- 
posit in  lieu  of  bail 143 
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FORMS— (Continued.)                                                                                                sec.  paob. 

Habeas  corpus,  forms  under  writ  of 162,  163 

Indictment,  forms  of 145-154 

Indorsement — 

on  warrant  as  to  bail 138,  139 

by  bail  to  secure  arrest  of  defendant 155 

changing  time  for  return  to  writ  of  habeas  corpus 162 

Judgment,  forms  of,  &c 158 

Minutes  of  examining  court,  form  of 144 

Notice — 

to  attorney  for  the  Commonwealth,  of  motion  for  return  of  deposit  in 

lieu  of  bail 143 

of  change  of  time  for  return  to  writ  of  habeas  corpus 1 62 

Orders  of  court — 

for  bench-warrant 156 

summons  on  indictment 156 

on  ascertaining  defendant's  true  name 157 

setting  aside  indictment,  and  re-submitting  case  to  grand  jury 1 57 

if  offence  committed  out  of  jurisdiction  of  court 157 

committed  out  of  State 157 

judgments  on  conviction  1 58 

orders  noting  prayer  for  appeal  159 

Pleadings  by  defendant,  forms  for,  &c 154 

Recognizance — 

of  witnesses  in  examining  court 140 

bail 142 

Security  to  keep  the  peace,  or  for  good  behavior,  forms  for 155 

Subpcena,  forms  of. 139,  140 

Summons,  forms  of. 137 

Supersedeas — 

bond  on  appeal  to  Court  of  Appeals 159 

supersedeas,  on  appeal  to  Court  of  Appeals 160 

on  appeal  to  circuit  court 161 

Surrender  of  defendant — 

indorsement  by  bail,  to  secure  arrest  of  defendant 155 

acknowledgment  of  surrender,  given  by  jailer 155 

Warrant  of  arrest,  forms  of. 138,  139 

indorsement  on,  as  to  bail *. . . .  138 

GAMING,  indictments  concerning,  note  29,  page  40;  evidence,  note  1 1 . . . .  77 

GOOD  BEHAVIOR  :  see  Security. 

GOVERNOR— 

sending  by,  of  military  aid  to  execute  process 374  120 

suspension  by,  of  death-sentence 295  102 

issuing  of  death-warrant  by,  if  sentence  not  executed  on  day  fixed  in 

judgment 297  103 

upon  affirmance  of  judgment  of  death 346  114 

GRAND  JURY— 

access  of  to  persons  and  records 103  30 

advice  of  court  and  Commonwealth's  attorney  may  be  asked  by 109  31 

concurrence  of  nine  necessary  to  indict 1 19  33 

dismissal  of  charge  by,  how  to  be  indicated 115  3a 

duty  of  grand  jurors  to  disclose  offences 104  30 
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GRAND  JURY— (Continued.)                                                                                  sac  pace. 

empanneling  of  in  city  and  police  court 307  105 

evidence  before,  disclosure  of  to  Commonwealth's  attorney. 113  32 

when  court  may  require 1 13  32 

for  defendant  need  not  be  received 107  31 

none  but  legal  to  be  received 107  31 

foreman  of  may  administer  oaths  to  witnesses 106  31 

indorsement  of  true  bill  to  be  signed  by 1 19  33 

presentation  of  indictment  to  court  must  be  made  by 121  34 

formation  of 101  30 

error  in,  is  ground  for  setting  aside  an  indictment 158  51 

indictment,  when  to  be  found  by in  31 

investigation  and  indictment  by 102  30 

locality  of  offence  within  jurisdiction  of  inferior  court  may  be  required  of.   16  5 

not  responsible  for  acts,  &c,  except  perjury 114  32 

papers,  &c,  to  be  laid  before 115  32 

presence  of  persons  with no,  1 58  31,  51 

re-submission  of  charge,  if  £rand  jury  fail  to  indict 116  32 

indictment  be  set  aside 159  52 

Form  of  order 157 

upon  sustaining  demurrer  to  indictment 170  54 

discharge  of  defendant  upon  subsequent  failure  to 

indict 117,  160  32,  52 

secrecy  of  proceedings  of 112  31 

witnesses  before,  competency  of:  see  Evidence. 

subpoenas  for ■ 105  31 

swearing  of  by  foreman 106  31 

interrogation  of  by  Commonwealth's  attorney 109  31 

testimony  of,  how  compelled 108  31 

GRAND  LARCENY :  see  Larceny. 

Form  of  indictment  for 145 

GUILTY— 

plea  of  can  only  be  entered  by  defendant  in  open  court 173  5$ 

may  be  withdrawn  before  judgment,  with  leave ,  174  55 

HABEAS  CORPUS :  see  Writ  of  Habeas  Corpus. 
HAVING  COUNTERFEIT  MONEY  IN  POSSESSION 

and  passing  may  be  joined  in  same  indictment 127  44 

HANDWRITING,  evidence  as  to  genuineness  of,  Act  of  1886 66 

HOMICIDE,  examining  court  upon  charge  of,  Act  of  1886 18 

in  self-defence,  instructions  concerning,  note  9 %i 

defence  of  dwelling,  stranger,  etc.,  notes  10  to  17 84 

HOUSE-BREAKING,  indictment  for,  note  30 40 

IMPEACHMENT,  provisions  concerning 430-441     133-134 

Senate  has  jurisdiction  of 13  4 

IMPORTING  PROPERTY— 

may  be  prosecuted  in  any  county  into  which  it  is  imported 22  6- 

to  be  tried  where  defendant  first  arrested  or  indicted 24  6 

IDENTITY  OF  ACCUSED,  evidence  concerning,  note  13 77 

IMPRISONMENT— 

for  fine  may  be  directed 289  101 

period  of,  allowed 304  103 

judgment  of,  how  to  be  executed 298  103 
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IMPRISONMENT— (Continued.)                                                                      "    sac.  fag* 

Form  of  judgment 158 

unlawful,  indictable  in  any  county  where  it  existed 23  6 

trial  to  be  where  defendant  was  first  indicted  or  arrested 24  6 

INCLUDED  OFFENCES— 

offences  which  are  included  in  that  charged 264  95 

conviction  may  be  of  any  included  offence 262  93 

indictment  gives  jurisdiction  of r 14  5 

INDICTMENT  defined 118  3$ 

certainty  required  in,  generally 122,  124  34,  43 

exceptions  as  to — 

describing  money  or  currency  stolen  or  embezzled 135  46 

libel 132  45 

naming  the  defendant 125  43 

perjury  or  subornation  of  perjury 134  46 

person  injured  or  owner  of  property  injured  or  taken 128  44 

stating  dates  of  offences 129  45 

judgment,  &c,  of  court  or  officer  of  special  jurisdiction.  131  45 

statutory  offences 136  46 

written  instruments,  if  withheld,  &c 133  45 

concurrence  in  of  nine  jurors  required 1 19  33 

construction  of  words  in 137  46 

demurrer  to:  see  Demurrer \ 

dismissal  of  by  Commonwealth's  attorney 243  89 

as  to  one  offence  in  case  of  misjoinder 168  53 

foreman's  indorsement  of 119  33 

presentation  of  to  court 121  34 

gives  exclusive  jurisdiction  of  offence  indictable  in  two  or  more  counties.   24  6 

in  city  or  police  court,  when  unnecessary .306  104 

locality  of  misdemeanors,  where  to  be  specially  stated  in 16  5 

motion  to  set  aside,  when  to  be  made 157  51 

grounds  for 158  51 

proceedings,  if  motion  sustained 159  52 

Form  of  order 157 

overruled 161  52 

offences  which  are  indictable 9  2 

having  degrees,  indictment  gives  jurisdiction  of  all  degrees,  &c.  14  5 

joinder  of,  in  indictment,  when  allowed 127  44 

only  one  offence  to  be  charged,  except  as  allowed  by  J  127 126  43 

presumptions  of  law,  and  facts  judiciously  noticed,  need  not  be  stated  in .  130  45 

process  on,  viz.,  bench-warrant  or  summons 138,  139  47 

bench-warrant.     Form  of  prescribed  by  Code I42  47 

issuing  of. 140,  141,  I45»  *49  47»  48 

indorsement  on  as  to  bail 143  47 

service  of,  if  by  other  officer  than  sheriff. 144  48 

summons.     Form  of  prescribed  by  Code 146  48 

issuing  and  service  of 147,  148  48 

title  of  prosecution  and  court  must  be  stated  in 122  34 

witnesses'  names  to  be  placed  on 120  33 

Form  of  prescribed  by  Code 123  42 

Notes  concerning  indictments  generally 35*37 

Notes  concerning  indictments  for  divers  offences 37~42 
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INDORSEMENT—                                                                                                 «c  fags 

as  to  bail,  on  bench-warrant 143  47 

order  of  commitment 67  16 

warrant  of  arrest 28  8 

by  bail,  for  defendant's  arrest 87  24 

changing  time  for  return  to  habeas  corpus 403  127 

Form  of  indorsement 162 

INFANT— 

duty  of  court  to  protect,  by  excluding  incompetent  evidence,  etc.,  note  8.  77 
under  sixteen,  exclusion  from  room  during  examination  of  charge  of 

rape,  &c,  Act  of  1892 13 

INSANITY— 

arrest  of  insane  person 12,  394  3,  12$ 

proceedings  thereupon 396,  397  125 

postponement  of  proceedings  on  indictment,  to  try  question  of  sanity,  &c.  156  51 

showing  of,  as  cause  against  rendering  judgment .' 287  100 

suspension  of  death-sentence,  by  reason  of 296  102 

verdict  and  proceedings,  on  defence  of 268  95 

evidence  concerning,  note  14,  page  77 ;  instructions,  note  18 84 

INSTRUCTIONS— 

at  request  of  jury 249  91 

explanatory,  after  argument  commenced,  note  l 7S 

manner  and  time  of  giving,  generally 225  7$ 

must  be  shown  by  bill  of  exceptions 341  1 12 

to  acquit  in  absence  of  corroboration 242  89 

withdrawal  of  jury  during  argument  upon 226  86 

Notes  concerning  instructions , 78-86 

ISSUES— 

by  whom  issues  of  law  and  fact  tried 180  57 

tried  in  city  or  police  courts 319  106 

justices'  court 331  108 

how  formed,  on  trial  under  writ  of  habeas  corpus 419  131 

issue  of  fact  arises 182  $7 

law  arises 181  57 

oath  of  jury  to  try  issue 217  66 

JAILER— 

commitment  to,  of  person  arrested 67  16 

is  a  peace-officer  and  may  execute  warrant  of  arrest 26  7 

surrender  to,  of  defendant  who  has  given  bail 86  23 

indictment  of,  for  keeping  unclean  jail,  &c,  note  31 40 

JOINDER— 

in  demurrer  unnecessary 179  57 

of  offences,  in  indictment,  generally  forbidden 126  43 

when  allowed 127  44 

JUDGE— 

habeas  corpus,  judges  who  may  issue  writ  of 399  127 

before  whom  returnable 400  127 

may  orally  order  arrest  for  offence  in  presence  of 38  II 

of  circuit  or  county  court  may  call  out  military  to  suppress  violence  . . .  .379  121 

city  or  police  court  may  fix  terms 308  10$ 

issue  warrant  of  arrest 312  105 

trial-court,  not  to  be  taken  as  bail 80  21 
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JUDGE— (Continued.)                                                                                                skc.  »agb. 

provisions  as  to  clerks  apply  to  judges  acting  as  clerks 320  106 

JUDGES  OF  COUNTY  COURTS:  see  County  Judges. 
JUDGMENT,  arrest  of:  see  Arrest  of  Judgment, 

causes  which  defendant  may  show  against  rendering . .  .287  100 

explanation  to  defendant  before  rendering 286  100 

copy  of,  authorizes  execution 293  102 

execution  of  death-sentence,  when  and  how  made 294  102 

final,  if  rendered  on  demurrer,  when 169,  170  53,  54 

to  be  rendered,  if  defendant  refuse  to  plead 171  54 

fixing  by,  of  day  of  execution  in  death-sentence 290  101 

degree  of  punishment 284  100 

for  cost  in  misdemeanor-case 291  101 

imprisonment  for  fine 289  IOI 

removal  from  office 292  IOI 

of  acquittal  not  reversible  in  felony-cases 339  I IO 

misdemeanor-case,  if  the  punishment  is  im- 
prisonment   352  1 16 

(but  see  $£  170,  279,  and  notes.) 

conviction,  for  what  errors  not  reversible 281  98 

reversible 280,  340     98,  1 10 

upon  re-conviction,  after  reversal,  defendant  to  be  credited 

for  former  confinement 345  1 13 

on  trial  of  habeas  corpus  :  see  Writ  of  Habeas  Corpus* 

two  or  more  convictions 288  IOI 

pleading  of,  what  necessary  in 131  45 

presence  of  defendant  necessary,  when  rendered  for  felony 285  loo 

time  of  rendering 283  100 

Form  of  judgment  of  death 4 •  158 

fine  and  imprisonment 158 

imprisonment 158 

removal  from  office 158 

JURISDICTION,  general  provisions  concerning 13  4 

see  Courts. 
JURY  :  see  Grand  Jury,  Petit  Jury. 
JUSTICES'  COURTS :  see  Courts,  6. 
JUSTICE  OF  THE  PEACE— 

is  a  magistrate,  and  may  issue  warrant  of  arrest 26  7 

issuing  by  of  writ  of  habeas  corpus 399  127 

suppression  of  riots,  &c,  duty  of  concerning 375  121 

two  justices  may  call  out  military  force 379  121 

two  required  to  constitute  examining  court  in  felonies 71  18 

but  see  Act  of  1886,  under 71  18 

see  Courts,  6. 
KIDNAPPING— 

prosecution  of,  in  any  county  where  it  existed 23  6 

trial  of,  where  defendant  first  indicted  or  arrested 24  6 

KEEPING  A  TIPPLING-HOUSE— Form  of  indictment  for 153 

LARCENY— 

description  of  money,  &c,  in  indictment  for 135  46 

offences  which  may  be  joined  with  in  indictment 127  44 

indictments  for,  note  33,  page  40 ;  evidence,  note  15 77 
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LAW—                                                                                                                                  ssc  t*cm- 

information  to  jury  concerning,  after  they  retire 249  91 

instructions  to  jury  concerning 225  78 

issue  of,  arises  how , 181  57 

trial  of  by  court 180  57 

questions  to  be  decided  by  court 235  87 

LIBEL,  sufficient  charge  of  in  indictment 132  45 

indictment  for,  note  34 41 

LIQUOR,  indictments  relating  to,  note  35 41 

LOTTERIES,  indictments  relating  to,  note  36 ^ 41 

LOUISVILLE  CITY  COURT,  laws  as  to  not  changed  by  Code 322  106 

MAGISTRATES,  who  are , 26  7 

arrest,  issuing  warrant  of,  by:  see  Warrants  of  Arrest. 

ordering  of,  orally,  for  offences  in  presence  of. 38  11 

duty  of,  as  to  drunken  or  disorderly  persons 398  126 

insane  persons  brought  before  them 397  125 

suppressing  riots,  &c 375, 376  121 

neglect  of  is  a  misdemeanor 378  121 

peace-warrant,  issuing  of  by 383  123 

security  to  keep  may  be  required  upon 384  123 

bond  for,  returnable  to  clerk  of  circuit  court  . .  .386  124 
powers  and  duties  of  as  examiners  of  offences :  see  Examining  Courts. 
MAIL— 

transmission  by,  of  bond  for  appearance  in  another  county 47  12 

warrant  of  arrest  and  bail-bond  . . . . « 34  10 

MAIM.     Form  of  indictment  for, 150 

MALFEASANCE  IN  OFFICE,  judgment  on  conviction  of. 292  101 

Form  of  judgment 158 

MANSLAUGHTER— 

indictment  for,  note  37,  page  41 ;  evidence,  note  16 77 

instructions,  note  20 85 

Form  of  indictment. 146 

MARRIAGE,  evidence  of,  note  17,  page  77 ;  note  4 82 

MARSHAL  is  a  peace  officer  and  may  execute  warrant  of  arrest 26  7 

MASTER  COMMISSIONER  not  to  be  taken  as  bail 80  21 

MAYOR— 

court  of  is  a  police  court 321  106 

duty  of  as  to  suppressing  riots,  &c -37^  I21 

neglect  of  is  a  misdemeanor 378  121 

is  a  magistrate,  and  may  issue  warrant  of  arrest 26  7 

militia  may  be  called  out  to  suppress  riots,  &c 379  121 

MILEAGE  to  jurors  from  adjoining  county 195  61 

MILITARY— 

calling  out  by  judge,  &c,  to  suppress  violence 379  ,21 

sheriff,  &c,  to  aid  in  serving  process 371  120 

sending  of  by  Governor  for  same  purpose 374  120 

firing,  &c,  by,  when  allowable 381  121 

obedience  of  to  civil  officers  required 380  121 

MINUTES  OF  EXAMINING  COURT :  see  Examining  Courts. 

MISDEMEANOR,  defined 7  * 

appeals  from  judgment  for  :  see  Appeals. 

defendant  may  remain  on  bail  during  trial  for 184  58 
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USDEMEANOR— (Continued.)                                                                             sac.  paob. 

defendant  need  not  be  present  during  trial  for 184  58 

failure  to  assist  officer  when  required,  is 373  120 

or  neglect  of  magistrate,  &c,  as  to  suppressing  riots 378  121 

or  refusal  to  assist  peace-officer  when  summoned 41  XI 

giving  of  bail,  &c,  by  defendant :  see  Bail, 

judgment  in,  to  include  costs 291  101 

jury  may  be  permitted  to  separate  during  trial  of 244  90 

trial  of  by  county  judge,  when  circuit  court  is  not  in  session,  Act  of  1893.  8 

MISJOINDER  OF  OFFENCES,  correction  of,  by  dismissal  as  to  one 168  53 

HONEY,  CURRENCY,  &c.,  description  of,  in  indictment  for  larceny  or  em- 
bezzlement   135  46 

VIUNICIPAL  BONDS,  evidence  of  genuineness,  note  18. . . 77 

MURDER,  indictment  for,  note  38 41 

Form  of  indictment. 146 

NAME— 

of  defendant,  error  in  may  be  corrected 125  43 

Form  of  order 157 

person  injured,  or  owner  of  property  taken  or  injured,  when  immaterial.  128  44 
NEWSPAPER  STATEMENTS,  reading  of,  not  necessarily  a  ground  for 

challenging  a  juror.     Act  of  1888 63 

NEW  TRIAL  defined.. 269  96 

effect  of  granting 270  96 

granting  of  on  grounds  not  named  in  §  271 :  see  note  to  §  274 97 

grounds  for 271  96 

filing  of  with  motion •. 274  97 

motion  for,  when  to  be  made 273  97 

testimony  of  jurors  on 272  97 

NOT  GUILTY,  plea  of,  with  or  without  plea  of  former  acquittal  or  con- 
viction  172  54 

effect  of 175  55 

NOTICE,  to  Commonwealth's  attorney,  of  application  for  return  of  deposit 

in  lieu  of  bail 88  24 

Form  of  notice 143 

county  attorney,  of  examining  trial  for  felony 51  14 

NUISANCE,  indictment  for  creating 39  41 

OATH- 

administering  of  to  bail  by  officer  taking 77  20 

witness  by  foreman  of  grand  jury 106  3 1 

of  jury,  if  there  be  no  issue 218  66 

to  try  issue 217  66 

officer  in  charge  of  jury 245  90 

person  conducting  jury  to  view  place 236  87 

to  be  taken  by  Senators  on  trial  of  impeachment 438  134 

OBJECTION— 

to  evidence  or  instructions,  when  necessary,  note  6 99 

magistrate  presiding  as  examining  court 52,   53  14 

officer  presiding  on  trial  of  habeas  corpus 418  130 

OBTAINING  MONEY,  &c,  BY  FALSE  PRETENCES— 

indictment  for,  note  27,  page  39  ;  evidence  concerning 20  77 

Form  of  indictment 150 

joinder  of  with  larceny,  in  indictments 127  44 
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OFFENCE :  see  Public  Offence.                                                                               sec  pack. 
OFFICER— 

penalty  on  for  refusing  to  issue  writ  of  habeas  corpus. 401  127 

punishable  for  neglect  to  suppress  riots,  &c 378  121 

to  whom  writ  of  habeas  corpus  shall  be  returned 416  130 

interested  or  related  to  parties  not  to  pre- 
side at  trial  of 415  130 

objection  to,  how  made 418  130 

who  may  suspend  execution  of  death-sentence 295,  296,  336   102, 109 

ORDER  OF  COMMITMENT,  requisites  of,  and  how  executed 67  16 

Form  of 145 

OWNERSHIP  of  property  stolen,  &c,  when  allegation  as  to  is  not  material  ..128  44 
PANEL— 

filling  of,  how  done 192  61 

grounds  of  challenge  to 199  62 

proceedings,  if  challenge  sustained 200  62 

PAPERS— 

compelling  production  of  by  court,  as  evidence 152  49 

Court  of  Appeals,  on  trial  of  information 

against  clerks. 44$  136 

Senate,  in  impeachment-case 435,  436  134 

in  habeas  corpus  case,  returnable  to  clerk  of  circuit  court 421  131 

of  examining  court,  deliverable  to  clerk  of  court  in  which  defendant  is 

held  to  appear 70  VJ 

PASSING  COUNTERFEIT  MONEY— 

and  having  it  in  possession  may  be  joined  in  indictment 127  44 

PEACE :  see  Security,  &c. 

PJEACE-OFFICERS,  who  are 26  7 

arrest  by  :  see  Arrest. 

deposit  with,  of  money  in  lieu  of  bail :  see  Deposit,  &c. 

duty  and  oath  of,  in  charge  of  jury  kept  together 245  90 

as  to  conducting  jury  to  view  places 236  87 

of  to  arrest  insane,  drunken,  and  disorderly  persons 394,  395  125 

proceedings 

thereupon.  396  125 

return  by,  on  warrants  executed 33  9 

suppression  by,  of  resistance  to  execution  of  process 371  120 

riots  and  unlawful  assemblies 37$  121 

neglect  of  is  misdemeanor .378  121 

taking  of  bail  by :  see  Bail. 

writ  of  habeas  corpus  may  be  executed  by 406  128 

return  of  service 408  128 

PEACE- WARRANTS :  see  Security,  6v.' 

PEDDLING,  indictment  for 40  4* 

PENAL  ACTION  lies  when 11  3 

PENALTY— 

for  refusing  obedience  to  writ  of  habeas  corpus 409  128 

of  officer  to  issue  writ  of  habeas  corpus 401  127 

judgment  must  affix 284  too 

PENITENTIARY— 

defendant,  if  in,  shall  remain  pending  appeal 343  115 

shall  be  removed  upon  reversal 344  113 
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PENITENTIARY— (Continued.)                                                                           s*c.  pagb. 

defendant,  if  again  convicted,  shall  have  credit  for  former  confinement.  .345  1 13 

offences  punishable  by  imprisonment  in,  are  felonies 6  2 

PERJURY— 

averments  in  indictment  for 134  46 

grand  jury  not  responsible  for  acts  or  votes,  except  for  perjury 1 14  32 

indictment  for,  note  41,  page  41  ;  evidence,  note  21 77 

Form  of  indictment 147 

PETIT  JURY— 

issues  of  fact  to  be  tried  by. 180  57 

selecting  and  summoning  of 190  60 

drawing  of  names  by  clerk 191,  192  60,  61 

filling  of  panel  of. 192  61 

summoning  of  by  sheriff 192  61 

person  appointed  by  court 193  61 

from  adjoining  county 194,  196  61 

when  defendant  may  demand,  in  city  or  police  court 319  106 

justice's  court 331  108 

summoning  of 332  108 

see  Trial  by  Jury. 

PETIT  LARCENY.     Form  of  indictment  for. 153 

PLEADINGS:  see  Fleas. 

allowed  to  defendant 162  52 

may  be  oral,  but  entry  of  must  be  made  on  record 163.  52 

Form  of  entry  of  prescribed  by  Code 164  52 

defendant,  when  put  on  trial,  must  move  to  set  aside  indictment  or  plead  . 

to  it 157  51 

not  required  for  Commonwealth,  on  summons  on  forfeited  bail-bond. ...  94  25 

of  a  judgment  or  other  proceeding,  what  necessary  in 131  45 

oral  allowed  in  police,  city,  or  justices'  court 318,  330    106,  108 

PLEAS  TO  INDICTMENTS— 

are  guilty,  not  guilty,  and  former  conviction  or  acquittal 172  54 

former  conviction  or  acquittal  bars  another  prosecution 176  56 

unless  judgment  of  conviction  reversed  because  indict- 
ment did  not  state  an  offence,  note  1 56 

plea  of,  deemed  controverted  without  reply 179  57 

(see  Bar  of  Further  Prosecution.) 

"guilty  "  must  be  pleaded  by  defendant  in  person 173  55 

may,  with  leave,  be  withdrawn  before  judgment 174  55 

" not  guilty,"  effect  of. 175  55 

oral  allowed,  but  must  be  entered  of  record 163  52 

Form  of  entry  on  record  prescribed  in  Code 164  52 

POLICE  COURTS:  see  Courts,  3. 

POLICEMAN— 

is  a  peace-officer 26  7 

not  to  receive  deposit  in  lieu  of  bail 55  14 

POLLING  THE  JURY 267  95 

POSSESSION  OF  COUNTERFEIT  MONEY.     Form  of  indictment  for . ...  150 

POSTPONEMENT  OF* TRIAL:  see  Continuance. 

PREGNANCY,  cause  for  suspending  execution  of  death-sentence 296  102 

PREJUDICIAL  ERRORS 340  no 

PRELIMINARY  PROVISIONS  OF  CODE ....1-3  1 
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PRESUMPTIONS  of  law  and  facts  judicially  noticed,  need  not  be  alleged. . .  150  45 

PREVENTION  OF  PUBLIC  OFFENCES n  3 

PRISONER— 

pursuit  of,  after  escape 44  11 

removal  from  jail  or  custody  of  public  officer 425  132 

PRISONS,  grand  jury  to  inquire  into  condition  of,  &c 102  30 

PRIVATE  PERSON— 

appointment  of,  to  summon  jurors 193  61 

serve  writ  of  habeas  corpus 406  12S 

has  same  power  as  sheriff  in  execoting. . .  .427  152 

must  make  return  of  service 408  irf 

PROCESS  ON  AN  INDICTMENT  is  a  summons  or  a  bench- warrant . .  138,  139  47 
as  to  the  former,  see  Summons;  and  as  to  the  latter,  see  Stuck-  tVarranL 

PROHIBITION,  issuing  of  writs  of,  by  circuit  courts 25  7 

PROSECUTIONS  by  penal  actions II  3 

by  summons  or  warrant 10  3 

docketing  and  time  of  trying  in  circuit  court 186,  187  5I 

see  Bar  to  Further  Prosecution. 
PROSECUTOR— 

in  peace- warrant,  failing  to  appear,  defendant  to  be  discharged 389  M4 

of  impeachment,  liable  for  costs  if  defendant  acquitted 441  134 

information  against  clerk,  liable  for  costs 448  ij£ 

may  be  required  to  give  security  for,  when 447  1$ 

when  necessary  -upon  information  against  clerk 443  135 

not  necessary 449  ij& 

PUBLIC  OFFENCE  defined 4  * 

arrest  of  person  charged  with 8 

committed  in  different  counties,  may  be  prosecuted  in  either 21  6 

degrees  of ^  . . . . 263  9* 

inclusion  of  in  offence  charged 264,  265  $5 

grand  jury  to  inquire  into,  &c 102  30 

juror  to  disclose  any  of  which  he  has  information 104  3° 

indictment  applicable  to,  when 9 

gives  jurisdiction  of  all  degrees  of,  &c 14  5 

joinder  of  offences  in,  when  allowed 126,  127  43, 4* 

proceedings,  if  offences  appear  to  have  been  committed  out  of  State  ...  .231  # 

jurisdiction 
of  court. 230  & 
person  in  whose  behalf  a  writ  of  habeas  corpus  is  issued  ap- 
pear guilty  of  a  public  offence 4*3  W 

for  prevention  of 12  3 

prosecution  of  by  penal  action II  3 

summons  or  warrant » 10  3 

see  Bar  to  Further  Prosecution. 

PURSUIT  of  escaped  prisoner 44  " 

QUASHING  INDICTMENT,  when  to  be  done,  and  proceedings  thereupon. 233  &? 

RAPE,  indictment  for,  note  43,  page  42;  instructions,  note  21 % 

Form  0/ indictment  . . . .  f M7 

iREASONABLE  DOUBT— 

as  to  grade  of  offence,  conviction  should  be  of  lower  grade 239  fi 

of  guilt  entitles  defendant  to  acquittal. , 238  £ 
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RECEIVING  OR  REFUSING  VOTE,  indictment  for,  note  44 4« 

Form  of  indictment 154 

RECEIVING  STOLEN  PROPERTY  KNOWING  THAT  IT  WAS  STOLEN— 

evidence  concerning,  note  22 77 

joining  of  with  larceny  in  indictment 127  44 

RECOGNIZANCE—  . 

of  witnesses  by  examining  court,  on  holding  defendant  for  trial 69  17 

to  keep  the  peace 393  125 

Form  of  recognizance  0/ witness 140 

bail 142 

RECORDS— 

admissibility  of  as  evidence,  note  23 77 

of  county,  subject  to  inspection  by  grand  jury 103  30 

pleadings  must  be  entered  of  record 163  52 

Form  0/ entry  of,  prescribed  by  Code 164  52 

RELIGIOUS  ASSOCIATIONS— 

writ  of  habeas  corpus  may  be  issued  against 424  132 

REMOVAL  of  cases  from  circuit  to  inferior  courts 15  5 

REMOVAL  OF  CLERKS  FROM  OFFICE— 

by  Court  of  Appeals 13  4 

causes  of  removal „ 442  135 

to  be  stated  in  information  by  Attorney  General .442  135 

what  it  must  state 443  135 

continuances 446  136 

evidence,  production  of,  how  coerced 445  136 

costs,  judgment  for 448  136 

when  security  for  may  be  required 4 . . .  .447  136 

pending  trial  of  appellate  clerk,  Court  may  appoint  clerk  pro  tern 450  136 

prosecutor,  when  necessary ,443,  449    135,  136 

summons,  issuing  and  service  of 444  135 

time  of  trial  of. 444  135 

REPEAL  OF  LAWS  BY  CODE 3  1 

REPLEVY  of  fine  allowed 305  104 

REPLY  unnecessary 179  57 

RESISTANCE  OF  EXECUTION  OF  PROCESS:  set  Suppression,  &c. 

RETURN— 

by  officer  executing  warrant  of  arrest 33  9 

may  be  by  mail,  when 34  10 

of  papers,  &c,  used  on  trial  of  habeas  corpus 421  131 

of  writ  of  habeas  corpus ,408  128 

time  for  making  may  be  changed  .  .• 403  127 

to  whom  to  be  made 416  130 

to  writ  of  habeas  corpus,  what  defendant  must  state 410  129 

REVERSAL  OF  CONVICTION,  grounds  for 340  1 10 

RIOTS:  (see  Suppression,  &c.) 

indictment  for,  note  45 42 

RIVER  bounding  two  counties,  court  of  either  has  jurisdiction  over .20  6 

ROBBERY,  indictment  for 46  42 

Form  of  indictment 147 

offences  which  may  be  joined  with  in  indictment 127  44 

:SABBATH,  indictment  for  working  on,  note  47 42 
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SCC  MO. 

SECURITY  TO  KEEP  THE  PEACE  OR  FOR  GOOD  BEHAVIOR. 384,  385  123 

bond  for  returnable  to  clerk  of  circuit  court,  if  taken  by  magistrate 386  124 

breaches  of,  what  are 391  124 

proceedings  upon 392  12$ 

causes  for  which  security  may  be  required 382  122 

commitment  for  failure  to  give  security 384,  387    123, 124 

discharge  of  defendant,  if  no  grounds  for  apprehension  appear 390  124 

prosecutor  fail  to  appear „ 389  1 24 

disorderly  person  may  be  required  to  give 398  126 

order  of  arrest  on  peace-warrant,  how  made 383  125 

security  may  be  by  recognizance 393  125 

justice's  court  may  require,  when 325  107 

who  may  take  after  commitment *. 388  124 

time  for  which  security  may  be  required 385  123 

trial  and  requiring  bond,  by  court  or  magistrate 384  123 

circuit  court,  upon  defendant's  appearance 

there  under  bond 387  124 

Form  of  bond i$$ 

order  of  commitment  upon  failure  to  give  bond. i$6 

SELLING  GOODS  BY  SAMPLE,  indictment  for,  note  48 41 

SENATE:  see  Courts,  7. 

SETTING  ASIDE  INDICTMENT,  grounds  for 158  51 

if  motion  be  overruled  defendant  must  plead 161  $2 

proceedings  on  setting  aside  indictment 159  5* 

Form  of  order 157 

defendant  discharged,  unless  next  grand  jury  indict 160  S2 

SHERIFF  is  a  peace-officer,  and  may  execute  warrant  of  arrest  (see  Arrest) . .  26  7 

execution  by,  of  death-sentence 294  i<& 

suspension  of  by 296  MS 

judgment  of  imprisonment 298  103 

powers  of,  while  conveying  prisoner  to  the  penitentiary 299  103 

provision  by,  for  jury  while  kept  together 247  9° 

return  by,  of  execution  of  judgment 300  103 

summoning  by,  of  jurors  to  fill  panel 192  61 

from  adjoining  county 196  61 

suppression  by,  of  resistance  to  executing  process 371  120 

riot  or  unlawful  assembly 379  Hi 

taking  of  bail  by :  see  Bail, 

SHOOTING  AT  WITHOUT  WOUNDING,  indictment  for,  note  49 V 

SHOOTING  AND  WOUNDING  IN  SUDDEN  HEAT  OF  PASSION— 

Form  of  indictment  for • l>4 

SHOOTING  WITH  INTENT  TO  KILL,  WITHOUT  WOUNDING— 

Form  of  indictment  for 154 

SICKNESS  OF  JUROR,  effect  of 250,  251  9' 

SOMNAMBULISM  OR  SOMNOLENTIA,  admissibility  of  proof  of,  note  24.  77 

SPECTATORS,  exclusion  of  by  examining  court 63  & 

STATUTE,  indictment  need  not  pursue  words  of. 136  4* 

STRIKING,  &c,  WITH  INTENT  TO  KILL,  WITHOUT  KILLING— 

Form  of  indictment  for I51 

SUBORNATION  OF  PERJURY— 

what  is  sufficient  to  state  in  indictment  for 134  4* 


Digitized  by 


Google 


INDEX   TO   CRIMINAL  CODE.  I99 

SUBPCENA—  «c         page. 

issuing  of  by  clerk  for  witnesses  before  grand  jury 105  31 

of  city  or  police  court 315  106 

Court  of  Appeals,  upon  information  against  clerks. 445  136 

Senate,  upon  trial  of  impeachment 435  134 

trial-court,  on  request  of  either  party 150  49 

Forms  of subpctnas 139,  140 

justice,  in  his  own  court 329  108 

magistrate,  before  examining  court 61  16 

officer  granting,  or  trying,  writ  of  habeas  corpus 414  130 

SUMMONING— 

aid  to  make  arrest 41  II 

witnesses  to  learn  who  is  guilty  of  public  offence 32  9 

SUMMONS,  offences  which  may  f>e  prosecuted  by 10  3 

SUMMONS  OF  DEFENDANT— 

issuing  of  by  clerk  of  city  or  police  court 310  105 

nature  and  form  of 311  105 

how  to  be  executed 314  106 

circuit  court 146,  147  48 

Court  of  Appeals,  upon  information  against  clerks. 444  •  135 

Senate,  on  impeachments 434  133 

justice  of  the  peace 326  107 

on  forfeited  bail-bond 94  25 

indictment,  to  be  directed  by  court 141  47 

for  misdemeanor,  summons  to  issue  unless  bench- 
warrant  ordered . . 148  48 
form  of  summons. . .  146  48 
how   issued   and 

served 147  48 

not  necessary  on  appeal  to  Court  of  Appeals 338,  351    no,  1 16 

Forms  of  summonses 137 

SUNDAY,  writ  of  habeas  corpus  may  be  issued  on,  &c 427  132 

SUPERSEDEAS.     Forms  of. 160,  161 

SUPERSEDEAS-BOND- 

necessary  to  suspend  execution  on  appeal  to  circuit  court 364  1 18 

Court  of  Appeals,  in  misde- 
meanors  349  115 

Forms  of  bonds 159,  160 

SUPPRESSION  OF  RIOTS,  &c,  AND  OF  RESISTANCE  OF  LAWFUL 
AUTHORITY— 

1.  Suppression  of  resistance  of  lawful  authority — 

arrest,  and  report  to  court,  of  persons  resisting  execution  of  process, 

and  abettors 371,  372  120 

inhabitants  and  county  military  may  be  required  to  assist 371  120 

military  to  be  sent  by  Governor,  if  power  of  county  insufficient 374  120 

persons  refusing  assistance  guilty  of  misdemeanor  and  contempt  of 

court 373  1 20 

2.  Suppression  of  riots  and  unlawful  assemblies — 

arrest  of  rioters  failing  to  disperse  upon  command  of  sheriff,  &c.  .375,  376  1 21 

military,  ordering  of  out,  to  suppress 379  121 

firing,  &c,  by,  on  rioters 381  121 

obedience  of,  to  civil  officers 380  121 
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SUPPRESSION  OF  RIOTS,  &c— (Continued.)                                              «c  mo. 

punishment  of  civil  officers  neglecting  to  suppress 378  121 

persons  refusing  to  aid  them  when  commanded 377  in 

rioters  failing  to  disperse 376  ui 

SURRENDER  OF  DEFENDANT— 

by  himself,  or  by  his  bail,  discharges  bail-bond 86  23 

jailer  must  give  acknowledgment  of 86  2; 

Form  of. ijj 

money  deposited,  to  be  returned  on 88  u 

SURVEYOR  indictable  for  issuing  false  certificate,  note 130 

SURVEYORS  OF  PUBLIC  ROADS,  indictment  of subs.  5,  13  4 

TESTIMONY:   see  Evidence,  Witness. 

THEATRICAL  EXHIBITION,  indictment  for,  note  50 41 

TIME— 

allegations  as  to  are  generally  immaterial 129  45 

during  which  security  to  keep  the  peace  may  be  required 385  123 

for  defendant's  appearance  in  examining  court  may  be  extended  by  mag- 
istrate  59  1* 

to  be  fixed  by  sheriff  taking  bail-bond 29  9 

effect  of  defective  bond  as  to 85  a 

return,  by  defendant,  to  writ  of  habeas  corpus  may  be  changed  by  per- 
son executing  it 403  12? 

taking  of  appeals  to  circuit  court 369  iw 

Court  of  Appeals  by  defendant 336  W 

Commonwealth 337  ,t0 

of  trial  in  circuit  court,  when  prosecution  stands  for 187  # 

may  be  at  same  term  as  indictment,  when 185  $& 

city  or  police  court 313  l05 

of  appeals  to  Court  of  Appeals 358,  359  "7 

information  against  clerk 444  !3> 

when  judgment  should  be  rendered 283 

TRIAL— 

by  whom  issues  of  law  and  fact  tried 180  ST 

joint  defendants,  in  felony  case,  entitled  to  separate  trials 237  °1 

of  offence  within  jurisdiction  of  magistrate  to  be  commenced  forthwith 

upon  arrest 4$ 

sanity  of  defendant :  see  insanity. 

proceedings  if  offence  proved  be  of  higher  nature  than  that  charged 232  * 

appear  to  have  been  committed  out  of  the  State.. 231  * 

Form  of  order  in  such  case !5* 

jurisdiction 

of  court..  230  * 

Form  of  order  for  removal  of  defendant l$ 

under  writ  of  habeas  corpus 420  **1 

before  whom,  if  examining  court  refuse  bail 4^  ^ 

see  Trial  by  Jury. 
TRIAL  BY  JURY— 

adjournment  of  court  from  time  to  time,  during 253  $' 

final,  discharges  jury 254 

admonition  to  jury  at  each  adjournment 246 

argument  to  jury,  order  of,  &c 227,  228 

challenges  to  panel  or  individual  juror 197 
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TRIAL  BY  JURY— (Continued.)                                                                          w.  'ace. 

challenges  to  panel,  grounds  for 199  62 

proceedings  if  challenge  sustained 200  62 

individual  juror  are  peremptory  or  for  cause 201  62 

must  be  made  before  juror  is   sworn   in  * 

chief,  unless  by  leave 202  63 

peremptory,  number  allowed  to  Common- 
wealth. 204  63 
defendant..  203  63 

general,  causes  for 207  63 

particular  causes  for,  actual  or  implied  b  jas .  208  63 

actual  bias 209  63 

implied  bias. 210  64 

examination  of  jurors  and  witnesses  upon 213,  214  64 

exemption  from  jury-service  not  ground  for 211  64 

order  in  which  to  be  made 215,  216        64,  65 

trial  of  to  be  by  court 212  64 

continuances  of,  provisions  concerning 189  $$ 

affidavit  for,  note  I 59 

prosecuting  attorney's  admissions  as  to,  note  11  60 

corroboration  of  confession  out  of  court  necessary 240  88 

testimony  of  accomplice  necessary 241  SS 

instruction  to  acquit  in  absence  of 242  89 

court  always  open  while  jury  is  deliberating 253  91 

disagreement  of  jury,  proceedings  upon 251  91 

discharge  of  jury  on  account  of  sickness,  accident,  &c 251  91 

effect  of,  if  discharged  unnecessarily,  note  (c)  1 55 

dismissal  of  case  by  Commonwealth's  attorney 243  89 

evidence  before,  introduction  by  Commonwealth 221  66 

defendant 223  67 

in  rebuttal,  or  in  chief  with  leave 224  77 

information  to  jury,  after  retiring 249  91 

instructions  to  jury 225  78 

withdrawal  of  jury  during  argument  upon 226  86 

joint-defendants,  in  felony,  entitled  to  separate  trials 237  87 

keeping  jury  together 244  90 

oath  of  officer  in  charge  of. 245  90 

providing  lodging,  &c,  for 247  90 

oath  of  jury  if  there  is  no  issue 218  66 

to  try  issue  217  66 

papers,  &c,  to  be  delivered  to  jury 248  91 

pay  and  mileage  of  jurors 195  61 

postponement  of  trial 188  58 

presence  of  defendant  during  trial  in  felony-cases 183,  229        57,  86 

misdemeanor-cases 184  58 

proceedings,  if  offence  was  committed  out  of  jurisdiction  of  court 230  86 

State 231  86 

of  higher  nature  than  indictment  charged  . .  .232  86 

upon  quashing  indictment  which  does  not  state  an  offence. 233  87 

reading  of  indictment  to  jury 219  66 

reasonable  doubt  as  to  guilt  entitles  defendant  to  acquittal 238  87 
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TRIAL  BY  JURY— (Continued.)                                                                           s»c  ml 
reasonable  doubt  as  to  degree  of  offence  entitles  defendant  to  conviction 

of  lower  degree 239  fi 

re-trial  of  case  after  discharge  of  jury 252  91 

#                                                                   see  note  (c)  1 55 

sickness  of  juror,  before  jury  completed,  proceedings  upon 250  91 

accident,  &c,  after  retirement  of  jury,  proceedings  upon 251  91 

statement  of  case  to  jury 200,  222  66,  §7 

time  of  trial  of  docketed  cases . 187  5S 

indictment  found  during  current  term , 18$  5S 

verdict  of  jury  may  be  general  or  special 256  92 

general  verdict  defined 257  92 

penalty  to  be  fixed  in,  unless  fixed  by  law. 258  93 

special  verdict  defined 259  93 

requisites  of 260,  261  93 

arrival  at  by  lot  prohibited 271  96 

testimony  of  juror  admissible  to  prove 272  97 

conviction  by,  of  any  degree  of  offence  not  higher  than  that 

charged 262*  265  03,  95 

degrees  of  offences  defined 263  % 

offence  included  in  offence  charged. 264  95 

court  always  open  to  receive 253  -  91 

insanity,  if  ground  for  acquittal,  must  be  stated  in 268  95 

polling  the  jury  as  to. 267  95 

rendition  of 255  9* 

return  of  as  to  all  or  any  of  several  defendants 266  9$ 

when  court  may  discharge  jury  without 251  91 

TRUSTEE  OF  JURY  FUND— 

deposit  of  money  with,  in  lieu  of  bail 89  24 

certificate  of  to  be  given  by .m 89  24 

Form  of  certificate U3 

official  liability  for 91  2$ 

shall  hold  subject  to  order  of  court,  before  forfeiture 91  25 

to  credit  of  jury-fund,  after  forfeiture 97  26 

to  pay  expenses  of  jury  while  kept  together,  and  deduct  from  their  pay  .247  9° 
UNLAWFUL  ASSEMBLIES :   see  Suppression,  &c. 

UNSOUND  MIND  is  cause  of  challenge  to  juror 207  63 

see  Insanity. 
VERDICT:  see  Trial  by  Jury. 

VIEW  OF  PLACE  BY  JURY 236  *7 

VOTING  BY  BALLOT,  proof  of,  note  25 77 

WAREHOUSEMAN,  indictment  of,  note  53 4* 

WARRANT  OF  ARREST:  (see  Arrest). 

nature  and  form  of 27  7 

examination  of  witnesses  to  ascertain  offender 32  9 

issuing  of,  by  what  officers,  generally ; 26  7 

judge  of  city  or  police  court 312  W5 

justice  of  the  peace 327  W? 

when  affidavit  necessary  before 31  9 

indorsement  on  of  amount  of  bail,  &c 28  • 

offences  which  may  be  prosecuted  by 10  3 

officers  who  may  execute - 26  7 
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WARRANT  OF  ARREST— (Continued.)                                                           sec.  page. 

proceedings  on,  to  be  as  warrant  directs 45  12 

return  of  warrant 33,  34  9,  10 

showing  of  to  person  arrested,  &c 39  xi* 

Forms  of  warrants 138,  139 

WILLFUL  STRIKING,  &c. 

not  intending,  but  causing  death,  indictment  for,  note  54 42 

Form  of  indictment. 151 

WITNESSES— 

attendance  of,  coercion  of,  generally , 151  49 

before  grand  jury 105  31 

in  examining  court 61  16 

habeas  corpus  case 414  130 

impeachment  case 435,  436  134 

upon  information  against  clerks 445  136 

before  examining  court,  names  and  residence  of  to  be  stated  in  minutes.  64  16 

recognizing  of,  on  holding  defendant  for  trial  . .  69  17 

separation  of,  on  request  of  either  party 62  16 

grand  jury,  administering  oaths  to  by  foreman 108  31 

disclosure  of  testimony  of  by  jurors 113  32 

examination  of  by  Commonwealth's  attorney 109  31 

names  of  to  be  written  on  indictment 120  33 

competency  of,  to  testify  for  themselves.     Act  of  1866 67 

co-defendants 234  87 

Acts  of  1886,  1894,  page  67 ;  note  1 68 

juror  to  testify  as  to  verdict 272  97 

corroboration  of,  when  required 241,  242  88,  89 

depositions  of,  taking  and  using  of  by  defendant 153  49 

examination  of  on  challenging  juror 214  64 

to  ascertain  person  guilty  of  public  offence 32  9 

exclusion  of  from  court-room,  foot-note 67 

for  Commonwealth,  allowance  to,  if  non-resident.     Act  of  1882. .......  49 

WORDS— 

used  in  indictment,  construction  of. 137  46 

statute  need  not  be  followed  in  indictment 136  46 

but  see  note  (3) 36 

WOUNDING,  indictment  for,  note  55 42 

Form  of  indictment 154 

WRIT— 

of  prohibition  from  circuit  to  inferior  courts 25  7 

to  issue  upon  indictment 138  47 

WRIT  OF  HABEAS  CORPUS— 

by  whom  and  for  what  causes  issuable 399  127 

bond  may  be  required  before  issuing 404  128 

Form  of  bond 163 

body  of  person  detained,  production  of,  when  necessary 411,  412  129 

taking  of  may  be  directed,  when 405  128 

contents  of  writ 402  127 

Form  of  writ. 162 

evidence  on  trial,  affidavits  may  be  read  as 413  129 

process  for  witnesses 414  130 

issuing  of,  may  be  on  any  day 427  132 
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WRIT  OF  HABEAS  CORPUS— (Continued.)  «c.       >*a 

judgment  under 414,  420   130, 131 

does  not  prevent  issuing  of  another  writ  for  same  cause 429  132 

enforcing  of 414  130 

penalty  for  refusing  to  issue 401  127 

obedience  to,  and  proceedings  upon 409  12$ 

papers,  &c,  to  be  returned  to  proper  court 421  131 

person  released  under,  not  to  be  imprisoned  for  same  cause  except  by 

order  of  court 422  131 

proceedings,  if  person  in  custody  appear  to  be  guilty  of  public  offence .  .423  131 

under  writ  not  to  affect  civil  suit  for  same  cause 428  132 

religious  or  other  associations,  proceedings  against 424  132 

removal  of  prisoner  from  jail  or  custody  of  officer 425  132 

return  of,  by  person  serving 408  12S 

before  whom  to  be  made 400,  416   127, 130 

notice  to  defendant,  when  necessary 417  Ijo 

time  for,  to  be  stated  in 402  127 

changing  of  by  person  serving  writ 403  127 

Form  of  indorsemenJ 162 

notice  of  change 408  118 

Form  of  notice , 162 

to,  by  person  on  whom  served 410  119 

service  of,  how  and  by  whom  to  be  made 406  118 

if  defendant  conceal  himself 407  i«S 

may  be  made  on  any  day  or  at  any  time 427  131 

powers  of  private  person  making 427  131 

trial  of,  before  whom,  if  examining  court  refuse  bail 426  132 

formation  of  issue 419  I31 

objection  to  officer -presiding  at 418  13° 

officer  interested  in,  or  related  to  person  detained,  not  to  preside  at.415  13° 

proof  to  be  heard  and  judgment  rendered,  in  a  summary  way. .  .420  131 
WRITTEN  INSTRUMENTS— 

court  may  compel  production  of,  in  evidence 152  49 

mis-description  of  will  not  vitiate  indictment,  when 133  45 

process  for  production  of,  in  impeachment-case 435  i}4 

put  in  evidence,  to  be  taken  with  them  by  jury 248  91 
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